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SATURDAY', MAY 23, 1846. 


— - -** Quod magis -id nos 
Pertinct,ct noseiro nullum est, agltamuA. 9 * 

II )KAT. 


THE CHARITABLE TRUSTS AND 
SMALL DEBT BILLS. 


We class together the parliamentary 


at present exists in the Court of Chan- 
cery. 

On the other hand, Lord Cottenha 
well defended the court over which he had 


iiL/cl t IIU.1 L1JU UUI Jlcimcniill V ■ .1 •11 O* .1 . • 

proceedings on these two bills, although so abI >' I ,res,ded ’ b*ncc the rccen improve- 
the form or ] ms just been negatived, and I nient8 ’ as wel1 ln lbc Foceedmgs and 


the former 

the latter is luni atiiiimiiucut i nu i ■ . , r , . tv \ i 

Charitable Trusts Bill, however well do- j 


uot WCLII UtilUlIVtU} Ctllll . /I 4 1 • * fi 

only just announced. The ! P™ c . t,ce °l the court J as ,n tbe mcr £ l8e . °f 


signed, was calculated in its present shape 
to withdraw a large part of the appro- 
priate business of the Courts of Equity, 
and place it in the hands of government 
^commissioners and their itinerant assist- 
ants, — the field of whose labours would 


! for doing justice in all cases of abuse of 
| trust. By abolishing the fees of office in 
1 small charities, and simplifying the mode of 
procedure, redress might be obtained at less 
expense than under the proposed commis- 
sion. The Court of Chancery is in a 
powerful and efficient state, well calcu- 


extend over upwards of forty thousand , .. . • _ 

_ 1 • . f • c' latcd to perform the duties assigned to it, 

charities, possessing an anilual income of , ./ , t t x 


a million and a half. 


to 


and quite equal to carrying out the ob- 

The Small Debts bill is plainly designed 1 J ects P rcscnt measure, 

transit,- a very large portion of the , ^ovt\ came zealously to the 

i i • 2 1 c . i support of the bill, and adduced several in- 

common law business from the Superior > 1 1 c . , . , , . . i , , . 

Courts at Westminster to petty courts, and | s,an< ; C8 ? f abu f ' '? b,cb hc Stated w,ti * h,S 
inferior officers scattered all over the king- , US || ^ >oin - a ,l l P°, ? nc ^.' .. . rp,, 

dom. The occupation of both sides of , Hc «as followed by the Larl of Eldon 

* it I, i! i who opposed the measure because it would 

Westminster Hall would soon be gone. , , 1 \ , . 1 

tv i n i j i ° i i check the exercise of chanty, and pre- 

1 he removal of the courts would be need- . r 4 i 

i . j ^ i 4 ! vent persons from acting as. trustees under 

Jess, and the protected improvements mi, { . . . , , . *? c 

. i _ , 1 J . . i 1 . . the objectionable provisions of the bill. 

doned bB agam ^ | Lord Crieff expressed himself to be 

For' the present, however, there is one ! * d “P 08ed t0 S0 P me mea8 V re f ? r 
side of the old hall which has been pre- i d,, " ,n »hmg the expense .ot proceedings m 
served from serious injury. We proceed re S ard to , ■ maU chant. es, but strongly 

t the r T8°t r i d in h tn SU t bStanCC ° f thC debatC °" j' 001 T^BifhopT SafisburJ! Lord jbinger, 
the 18th instant. I and Lor(l ihottcdey supported the bill! 

The debate lasted till past twelve o’clock, 
when the votes for the second rending 
were forty, and against it forty-one. So 
ends the proposition for the present ses- 
sion. 


, THE CHARITABLE TRUSTS BILL. 

• 

The Lord Chancellor supported the 
measure by a speech marked by his never- 
failing ability, — wherein he exposed the 
abuses of some of the charitable institu- 
tions, one of which he visited with lively 
fttreasm, and made out a strong case in 
favour of a cheaper mode of redress than 
Vol. xxxu. No. 950. 


THE SMALL DEBTS BILL. 

* 

Our readers are aware that there are 
several bills before parliament for esta- 

B 
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blishing local courts. Amongst others for 
the extensive Hundred of Salford, in Lan- 
cashire, and for the whole county of 
Somerset. These measures are highly 
objectionable both in principle and detail, 
and even if unobjectionable, appear to be 
wholly ifhcalled for at the present time, 
becausq last session a general measure 
was passed, authorizing the enlargement 
of the districts of all the existing local 
courts, and extending their jurisdiction to 
£ 20 . 

It now appears that government has 
very properly determined to stop these 
individual measures, and to bring in a bill 
for effectuating the general principle of 
the Small Debts Act of last session. A 
comprehensive measure would certainly 
be preferable, in case any further change 
is to take place, but we trust the concur- 
rent jurisdiction of the superior courts, in 
all matters above £ 10 , will still be pre- 
served. 

The following is a report of what passed 
in the House of Commons on the 19th 
instant : 

Mr. R. V. Smith inquired whether the 
government intended to introduce a general 
small debts bill, as he understood they had 
stopped all the local bills that were before the 
house. 

Sir James Graham replied that he had cer- 
tainly notified to the parties promoting local 
bills for the establishment of small debts 
courts, that they should suspend them till 
opportunity was afforded to the government 
of introducing a general measure. The presi- | 
dent of the council was about to introduce 
into the other house a bill which would be the 
confylement of the measure adopted last ses- 
sion, carrying it into general execution without 
further legislative interposition. The bill 
would enable the Queen in council to establish 
courts throughout England and Wales for the 
trial of causes for the recovery of debts under 
£20 before a qualified judge, to regulate the 
procedure universally, and (as we understood) 
to establish a code of fees. 
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STAY OF PROCEEDINGS BY SUB-LESSEE, 

under 4 Geo. 2, c. 28, s. 4. 

A question of some importance, upon 
the construction of the stat. 4 Geo. 2, c. 
28, s. 4, was lately discussed in the Court 
of Common Pleas,® the result of which 
appease to be, that a sub-lessee is entitled 


• Dos'd. Wyatt v. Byron , 1 Qom. B. R. 
693; 3D. & L. 31. 


to a stay of proceedings in an action of 
ejectment foy non-payment of rent, upon 
payment of the rent and costs , in the 
same manner as the lessee or his assignee t 
would be under the words of the statute, 
and that it is not necessary in such a case 
to resort to a Court of Equity for relief. 

The facts of the case upon which this 
decision proceeded were shortly as follow. 
Wyatt, the lessor of the plaintiff, demised 
five houses at Paddington to one Steel, 
who, subsequently becoming insolvent, 
transferred all his interest in the premises, 
save and except the last two days of the 
term, to Byron (the defendant) as trustee 
for the benefit of his creditors. The lease 
contained various covenants to be per- 
formed by the lessee ; but the proviso for 
re-entry was confined to a breach for non- 
payment of rent. Wyatt brought an ac- 
tion of ejectment for non-payment of rent 
and other breaches of covenant ; and 
Byron took out a summons, to stay pro- 
ceedings upon payment of the amount 
due for rent and costs, under the 4 Geo. 

2, c. 28, s. 4 ; and obtained an order 
limiting the stay of proceeding to the for- 
feiture for non-payment of rent. The 
argument arose upon a rule to rescind 
that order, on the ground that the provi- 
sion of the act referred to applied only to 
tenants or their assigns, neither of which 
character was filled by the defendant, — 
Steel, the lessee, having reserved to him- 
self a reversion of two days. 

The language of the 4th section, on 
which the point ultimately tfirned, is as 
follows : — “ That if the tenant or tenants, 
his, her, or their assignee or assignees, 
do or shall at any time before the trial in 
such ejectment, pay or tender to the lessor 
or landlord, his executors or admini- 
strators, his, her, or their attorney in that 
cause, or pay into the court where *the 
same cause is depending, all the rent and * 
arrears, together with the costs, then and 
in such case all further proceedings on the 
said ejectment shall cease and be discon- 
tinued ; and if such lessee or lessees shall, 
upon such bill hied as aforesaid, be re* 
lieved in equity, he, she, and they shall 
have, hold, and enjoy the demised lands 
according to the lease thereof made, with- 
out any new lease to be thereof made* to 
him, her, or them.” The question was 
whether the defendant, being a sub-lessee, 
was within the protection of the clause, and 
the difficulty that at first presented itself 
to the judges was, that there was no privitv 
between the defendant and the landlord. 



Property Lawyer, - 

and that extending the remedy to a per- 
son holding the position the defendant 
did, was, in fact, extending it to one who 
* was not bound to perform the covenants 
of the lease ; but subsequently the court 
considered, that the case ought not to be 
decided upon the particular circumstances 
of difficulty in which the landlord had 
placed himself, by neglecting to extend 
the proviso for re-entry to a breach of any 
of the covenants, and that the point should 
be decided as if all the covenants but 
payment of the rent had been duly per- 
formed. 

The question on which the judgment 
of the court proceeded was, whether the 
words (i tenant or assignee” in the fourth 
section could be extended to a sub-lessee ? 
In considering that question, the court 
felt itself at liberty to resort to other sec- 
tions of the act. The second section 
gave certain facilities to landlords. If an 
action of ejectment were brought by a 
landlord for non-payment of rent, it en- 
acted, that in case the lessee or assignee, 
or other person claiming or deriving under 
the lease, allowed the action to go on to 
judgment and execution without paying 
the rent and costs, and without filing any 
bill for relief in equity within six months 
after such execution executed, then the 
lessee or assignee, or other person claim- 
ing and deriving under the lease, should 
be barred from all relief in law or equity. 
The third section provided that in case 
the lesseq, or his assignee, or other per- 
son “ claiming any right, title, or interest 
in law or equity, of, in, or to the said 
lease,*’ should, within the time mentioned 
in the previous section, file a bill in equity 
for relief, unless he should, within forty 
days after the filing of the answer, pay 
the rent and costs into court, he should 
not have an injunction to restrain the pro- 
ceedings at law. The persons debarred 
of remedy by those clauses were the les- 
see or lessees, his, her, or their assigns, 
or sub-lessees, or other persons claiming 
or deriving under the lease, and the 4th 
section, which was intended for the be- 
nefit of the tenant or lessee, ought, if 
possible, to be construed, so as to make 
its operation co-extensive with that of the 
previous sections, and sufficient to em- 
brace all those whose remedy was thereby 
barred. In order to put a consistent con- 
struction upon the whole act, the judges 
thought, they were at liberty to construe 
the word “ tenant” in the 4th section as 
meaning something more than lessee or 
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assignee, and that it comprehended per- 
sons circumstanced like the defendant. 
In the course of the argument, and again 
in pronouncing his judgment, Erie, J., 
ingeniously observed, that in the 2nd sec- 
tion the expression occurred tenant in 
possession of the premises,” and that any 
person may be the tenant in possession in 
an action of ejectment ; and he inclined to 
think the word “ tenant” in section 4 was 
used in the modern sense, in the same 
sense in which it was used in the action 
of ejectment, meaning the person against 
whom the ejectment was brought. Upon 
these grounds the court held that the 
order for a stay of proceedings, on pay- 
ment of rent and costs, ought tc* stand. 

If the view taken by Mr. Justice Erie 
of the meaning attachable to the word 
“ tenant,” as used in the 4th section, be 
well founded, it may be thought that it 
places this decision of the Ggpt of Com- 
mon Fleas on a more siwRractory basis 
than if it proceeded merely upon the 
change of phraseology to be found in the 
several clauses of the act. 

LAW OF ATTORNEYS. 

• 

HILL OF COSTS PAID UNDER PRESSURE. 

TAXATION. 

By the act (i & 7 Viet. c. 73, consoli- 
dating and amending the laws relative to 
attorneys and solicitors, it is provided, 
(section 37,) that no action or suit shall 
be brought to recover payment of a bill of 
costs till the expiration of one month from 
the delivery thereof; and the party charge- 
able by such bill, if lie omit for a year to 
apply for a reference to taxation, can only 
obtain it afterwards under special circum- 
stances, to be proved to the satisfaction of 
the court or judge to whom the application . 
for such reference shall .be made. 

By the 4 1st section, even the fact of 
payment of a bill of costs will not preclude 
the court from referring it to taxation, if 
the circumstances of the case require it, 

provided the petition for a reference be 
presented in proper time, that is to say, 
within a year from the delivery of the bill. 

It requires, however, a strong case 
against a solicitor when the client applies 
for a taxation of the bill after payment ; 
for to be sure the client is not after pay- 
ment to have a taxation merely ft* v asking 
it. There are, however, various grounds 
on which even after payment' a taxation 
will be granted. One of these is pressure ; 
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the nature of which, with reference to the 
question of taxation, is not altered by the 
provisions of the statute; so that cases be- 
fore its enactment may still be cited in 
illustration of the maxims of the court. 

By pressure is not necessarily meant a 
pressure of the solicitor’s creation. It may 
be occasioned by the severity of third 
parties— or it may be wholly referable to 
the client’s own folly or misconduct. And 
the solicitor’s services may have been in- 
strumental in rescuing him from the con- 
sequences of that folly or misconduct. 
Still, if the bill be shown to have been paid 
under a pressure, which, from whatever 
cause arising, incapacitated the client from 
a due exercise of circumspection and de- 
liberation 4 , and if the solicitor avail himself 
of that pressure, the bill will be referred to 
taxation. 

Let us look back upon a case a decided 
upwards of a century ago by Lord Chan- 
cellor Hardwicke.) in which that great 
judge expressed himself in a manner which 
would of itself have justified the eulogy of 
Lord Mansfield , who had so long practised 
in his court — that when “Lord liar divide 
pronounced his decrees, the genius of jus- 
tice might be presumed to preside.” 

In the year 1728, Japhet Cook, (a no- 
torious rogue of the period,) being under 
prosecution for perjury and forgery, em- 
ployed one Mr. Booth as his attorney to 
get bail for him ; which Booth accordingly 
procured. Booth then drew the will of 
Cook, who gave instructions for it himself 
in writing, in which, w'itli his own hand, 
he directed a legacy of 1,000/. to Booth, 
and *600/. a-piccc to the bailmen. The 
will thus prepared by Booth was duly exe- 
cuted by Cook. But this was not all, for 
Booth afterwards prevailed on Cook to give 
him a bond to secure his legacy. Never- 
theless, Cook .subsequently revoked the 
will, and by another will appointed Mary 
Walmisloy his executrix, making her also 
his residuary legatee, whereby she became 
entitled to 17,000/. And by this, his se- 
cond will, the testator declared, that the 
procuring the legacy from him by Booth 
w r as through imposition. Cook died in 
1734, and thereupon judgment having been 
recovered by Booth upon the bond, — the 
bill was filed to be relieved against it as 
fraudulently obtained. But upon argu- 
ment, Lord Hardwivke refused to interpose, 
being on the whole of opinion, that the 
injunction which had been obtained to stay 
proceedings at law must be dissolved. 

* Walmisley v. Booth , 2 Atk. 25. 


Two years after this, however, the case 
having been, re-beard, Lord Ilardwicke 
altered his opinion, — observing with a can- 
dour and greatness of mind deserving of 
all imitation, " that upon the case being 
re-argued and re-considered, he was 
thoroughly convinced liis former decree 
was wrong.” 

The first consideration arose, he said, 
upon the general nature of the bond, as it 
was obtained by an attorney from his client, 
while the client was under criminal prose- 
cutions.. This was a very material ingre- 
dient in the case ; for since the act of par- 
liament, 2 Geo. 5, c. 23, — attorneys and so- 
licitors were to be considered as officers 
of justice. They were bound, (when re- 
tained) to appear for their clients — and 
on the other hand, when a person had 
made choice of an attorney in a cause, he 
was not at liberty to charge him without 
express leave of the court. The conse- 
quence of which was, that a string alliance 
| subsisted between an attorney and his 
i client ; and there was a great obligation on 
, the attorney to attend to the client’s in- 
! tcrest. Now Cook was under prosecution 
I for two different offences of a very heinous 
j nature, for which he afterwards suffered as 
! he deserved ; and it concerned him very 
; much to find out persons who would be 
bail for him. Many people, doubtless, 
brought distress on themselves ; but while 
i they were in such a situation it did not 
| make the least difference whether this 
i came on them through their fault or their 
.misfortune. It had been said* that Cook 
| was a very cunning fellow, and a very great 
; knave ; and his lordship believed it. But 
lit would be very mischievous if there were 
iany encouragement to an undue advantage 
taken of another under such circumstances. 

| Now, what was the defendant’s merit as to 
; this bail ? It did not appear that he gave 
jany counter security to the bail; so that 
! he had in fact done nothing more than 
| what every attorney did in the common 
leases of bail. The question then came to 
this, — whether the bond might stand as a 
security for such services as the defendant 
had really done, and for such demands as 
were justly due. It was, therefore, re- 
ferred to the master to inquire what ex- 
traordinary services the defendant had 
done to entitle him to any reward, and 
what was justly due to him in respect 
thereof. 

This case, therefore, proceeded purely 
on the principle of pressure — a pressure 
not caused by the attorney, but on the 
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contrary, in some measure relieved by him. 
And the circumstance of the client being 
a forger and a perjurer, whose pressure 
was occasioned by his own iniquities, made 
no difference. It is true the case was not 
precisely that of a bill of costs. But the 
rule is the same. 

To show that these principles are still 
acted upon, we have only to refer to the 
last number of Mr. Colly er’s Reports, p. 
92, where we find that in c.v parte Wil - I 
kinson , Vice-Chancellor Knight Bruce , in a 
case where a bill of costs had been paid 
under circumstances of pressure, referred 
it to taxation ; — remarking, that “ he gave 
no opinion whatever, whether it would bej 
considerably reduced or reduced at all by j 
the taxation — no opinion for or against a 
single item —either as to amount or as to 
principle ; he directed the taxation on the 
simple and sole ground, that the bill was 
paid under circumstances of pressure — 
meaning no censure on the gentlemen who 
received the money — or intimating or sug- 
gesting that the pressure (which in this 
case was referable to them) was im- 
proper.” 

ADMISSION OF SOLICITORS IN CHAN- 
CERY. 

Secretary's Office, Rolls, May, 15, 1S40.| 

This Master of the Rolls lias appointed 
Wednesday, June lotli, at the Rolls Court, 
Chancery Bane, at a quarter-past three in the 
afternoon* for swearing solicitors. 

Every person desirous of being sworn on 
the above day must leave his common law 
admission or his certificate of practice for the 
current year at the secretary’s office, Rolls 
Yard, Chancery Lane, on or before Tuesday, 
June 9 tli. 

BARRISTERS CALLED. 

Raster Term , 13 IG. 

Lincoln’s inn. 

Francis Kyffin Lentliall, Esq. 

John Coppin, Esq., M. A. 

Thomas Sampson Darnbrough, Esq., M. A. 

William Austin, Esq., M. A. 

Henry Thomas Cusack, Esq., M. A. 

Montague Bernard, Esq., M. A. 

Reginald Robert Walpole, Esq., M. A. 

Charles Cardwell, Esq., M. A. 

Edward Kent Karslake, Esq., M. A. 

• Charles Cust Burges, Esq., M. A. 

Charles Watkin Williams Wynn, Esq., M.A 


Francis Henry Deane, Esq., M. A. 
Berdmore Compton, Esq., M v A. 

INNER TEMPLE. 

Robert Shackleton Eastwood, Esq., M. A. 
Robert Mathews Heron, Esq. • 

John Sheehan, Esq., M. A. 

Thomas Lawrence Yeoman, Esq., SI. A. 
William Everett, Esq., M. A. 

John Riley, Esq., M. A. 

John Darling, Esq., M. A. 


MIDDLE TEMPLE. 

Charles Newton, Esq., Caius College, Cam- 
bridge. 

Edward Morris, Esq. 

Charles Frederick Stonn, Esq. 

James Cove Jones, Esq. 

William Henry Doyle, Esq. 

Evelyn Boscawen, Esq., Ch. (-h., Oxford. 

Gerard Roope, Esq. 

Archer Ourney, Esq. 

William Horton Claridge, Esq. 

William Frederick Browne Staples, Esq. 

John Godfrey Bellinger Hudson, Esq. 

Donald Malcolm Logie, Esq. 

John Harry Lee Wingfield, Esq., B. A. 

Henry William Morris, Esq. 

Delabere Roberlon Blaine, Esq. 

Fielding Nnjder, Esq., B. A. 

| John Bower, Esq., Mag. Coll. Oxford. 

Edgar Kcdington Uodwell, Esq. 

ciiay’s inn. 

29 th April, IStG. 

Wilkinson, James John, Esq. 

Way, Benjamin, Esq., B. A. 

! RAILWAY LITIGATION. 

An able pamphlet has just been published by 
Mr. Thomas Turner a Beckett, in which he 
; treats of railway litigation, and how to check 
jit; with remarks on the proposed railway re- 
lief bill, and suggestions for regulating the 
future conduct of railway enterprize. lie 
comments with much force and animation on 
both the merits and mischiefs of railway pro- 
jects. On the one band, he points out the 
faults of all parties in many of the schemes - 
projectors, provisonal committees, directors, 
and allottees; and, on the other, the unfair- 
ness and injustice to which many useful pro- 
jects have been subjected by the, refusal of the 
allottees to pay the calls on them. We shall 
endeavour to find room for the renfeuies sug- 
gested in our next number. 
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LORD: BROUGHAM'S SHORT-FORM CONVEYANCING BILL 


We stated the clauses of this Short-Form Bill in our last number, and now add part of th 
Schedule. It is too long for entire insertion at present, and perhaps the following may be 
sufficient specimen of the intended working of the act. 

, the schedule to which the act refers. 

Directions as to the Forms : 

3. Any form contained in Column I. may be altered by substituting any word, number, names 
words, or numbers for any word, number, letters, words, or numbers contained therein witbi; 
brackets ; and when any such substitution shall be made the corresponding form in Columi 
II. shall be taken to be altered by making a similar substitution for the same, or the corres 
ponding word, number, letters, words, or numbers contained therein within brackets, whei 
and so often as the same shall occur therein. 

2. Any form contained in Column I. may be altered by omitting any word, number, letters 

words, or numbers contained therein within brackets ; and when any such omission shall b- 
made the corresponding form in Column II. shall be taken to be altered by omitting th 
same, or the corresponding word, number, letters, or numbers contained therein withit 
brackets, when and so often as the same shall occur therein. * 

3. The words “ he,” “ his/ 9 “ him,” and “ himself,” used in the forms in Column II. in refer 
ence to trustees and executors shall, where occasion requires, include and be applied to females 


[The forms contained in this schedule are, with few exceptions, adapted both to deeds anc 
wills, and though classed under the head of settlements for the sake of arrangement ar* 
capable of being used in other cases. The parts of deeds or wills, such as the description! 
of persons and of circumstances, which are of too variable a nature to be annexed to th* 
forms given without interfering with their use, arc omitted. The words in italics running 
across the page are introduced for the purpose of representing these variable parts, so fai 
as appear necessary to render the forms given intelligible, and are not intended in any waj 
to restrict the manner or place in which the forms are to be introduced or used.] 

Table of the Forms contained in the Schedule . 


Settlement and Wills of Realty. 
General Limitations of Uses and Trusts, No. 1 
to 4. 

General Forms relating to Appointments, 5 to 

11 . 

Limitation of Rent- charge, 12, 13. 

Powers of Distress and Entry, 14, 15, 16. 
Limitations, 17, 18, 1 Q. 

Trusts of Pin Money Term, 20 to 25. 

Separate Use Clause, 22, 23. 

Ultimate Trust and Cessor of Term, 2 4, 
25. 

Trusts of Jointure Term, 26. 

. Trusts and Provisions as to Portions, 27 to 45. 
Powers, 4G to 86. 

Commencements, 46, 47- 
Power of Jointuring, 48 to 51. 

Power of charging Portions, 52 to 56. 
Power of leasing for Lives, 57 to 61. 

* Power of leasing for Years, 62, 63. 

Power of granting Building Leases, 64 to 

68 . 

Power of granting Mining Leases, 69 to 
74. 

Power of Revocation and new Appointment, 
75 to 77. 

Power to cut Timber, 78. 

Power to work Mines, 79- 
Po^?«i of Enfranchisement, 80. 

Power to make Partition, 81, 82. 

Power of Sale and Exchange, 83 to 86. 


Trust for Investment, 87 to 93. 

Trust for Accumulation, 94 to 97. 

Proviso for marshalling Powers, 98. 

Settlement of Leaseholds, 99 to 103, 

Settlement by Conveyance ‘in] trust 
for Sale, 104. 

t 

Settlements and Wills of Personalty. 

Provisions for Children, 105 to 107 . 

Trust for Accumulation, 108 to 110. 

Ultimate Trusts, 111, 112. 

Trust for Conversion and Re-conversion, 113 
to 115. 

Settlement and Wills generally. 

Power to appoint new Trustees, 1 16 to 119- 
Trustees Indemnity Clause, 120. 

Trustees Receipt Clause, 121. 

Settlements. 

Covenant to settle future Property, 122 to 128. 
Wills. 

Residuary Devise of Realty, 129. 

Charge of Legacies upon Realty, 130 to 132 
Residuary Bequest, 133. 

Trust for Conversion, 131 to 135. 

Provision for annual Payments, 136. 

Power to compromise, 137- 
Devise of Mortgage Estates, 138. 
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SETTLEMENT AND WILLS OP REALTY. 

General Limitations of Uses and Trusts* 

The Property is conveyed , 

Column I. Column II. 

1. To such uses and 1. To such uses, upon and for such trusts, intents, and purposes, 

on such trusts, and with, under, and subject to such powers, provisoes, and declara- 
tions, * 

2. Upon such trusts, 2. Upon and for such trusts, intents, and purposes, apd with, 

i under, and subject to such powers, provisoes, and declarations, 

3. To the uses of 3. To the use of such person and persons, for such estate and 

snch persons, on such estates, upon and for such trusts, intents, and purposes, subject to 
trusts, subject to such and charged and chargeable with the payment of such sum or sum6 
charges and with such of money, by way of annuity or in gross, with, under, and subject to 
remainders. such powers, provisoes, restrictions, conditions, and with such limita- 

tions and remainders over, 

4. To the use of [A. 4. To the use of [A. B fy C. D,] for and (luring and unto the full 

B. fy C . 1).] for [Jive j end and term of [Jive hundred ] years, to commence and be computed 
hundred] years, from j from [the said marriage ], and thenceforth next ensuing, fully to be 
[the saidmarriage], upon ' complete and ended, without impeachment of waste, upon stud for the 
the trusts herein declar- ' trusts, intents, and purposes, and with, under, and subject to the 
ed, and afterwards. powers, provisoes, and declarations, herein expressed and contained of 

and concerning the same ; and from and after the expiration or sooner 
determination of the said term of years, and in the meantime subject 
! thereto and to the trusts thereof. 

General Forms relating to Appointments . 

The Property is conveyed to such Uses , {sec Nos . 1, 2, 3.) 

5. As [/4. B.], not- 5. As the said [-4. B.] shall, notwithstanding lier coverture, and as 
withstanding her cover- if she were sole and unmarried, from time to time direct, limit, or 
ture, shall appoint. appoint. 

0. As [A.B. <5’ C. D.] G. As the said [A. B . <$• C, D.] during their joint lives shall from 
shall by deed executed time to time by any deed or deedg, instrument or instruments in 
by them appoint. writing, with or without power of revocation and new appointment, 

to be by them sealed and delivered in the presence of and to be at- 
tested by two or more credible witnesses, jointly direct, limit, or ap- 
point. 

7. Or as the survivor 7- Ancl in default of any such joint direction, limitation, or appoint- 

shall meat, and so far as any such joint direction, limitation, or appoint- 

ment shall not extend, then as the survivor of them shall 

8. Or as [A- B.], if 8. And in default of any such joint direction, limitation, or appoint- 

[he ] survives, shall ment, and so far as any such joint direction, limtation, or appoint- 

ment shall not extend, as the said [A. B.], in case [he] shall survive 
the said [C. D.l, shall • 

9. By deed executed 9. By any deed or deeds, instrument or instruments in writing, 
by [him], or [his] will, with or without power of revocation and new appointment, to be by 

[him] scaled and delivered in the presence of and attested by two or 
more credible witnesses, or by [his] will and testament in writing, or 
by any codicil or codicils thereto, to be executed by [him] in the 
presence of and attested by two or more credible witnesses, 

10. By deed executed 10. By any deed or deeds, instrument or instruments in writing, 

by [him J, with or without power of revocation and new appointment, to be by 

[him] sealed and delivered in the presence of and attested by two or 
more credible witnesses. 

Direct, limit , or appoint . 

11. And in default of 11. And in default of and until any such direction, limitation, or 

appointment, appointment, and so far as any such direction, limitation, or appoint- 

ment shall not extend, 

• Limitation of Rent-charge, 

The Property limited to the Use that after A . B 9 s death , C. D. may receive during her life the 
rent charge of [£ ]. 

12. The said rent- 12. The said annual sum or yearly rent-charge to lie in full for the 
charge to be in bar of jointure of the said [C. D.l and in lieu, bar, and satisfaction of all 
dower of [C. D.] out of dower and free-bench, whicn at common law or by customer other- 
the estates of [A, B,] ; wise she might have claim or demand in or out of all op any heredita- 
ments whatsoever of which he the said [A.B.] now. is, or shall during 
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13. To be payable out 
of the [premises hereby 
settled’] free from de- 
ductions. 


the said coverture, be seised for an estate of inheritance, or any other 
estate to which dower or free-bench is incident ; 

13. To be chargeable upon, and yearly issuing and payable out of 
all and singular the [hereditaments ana premises hereby settled] free 
and clear of all deductions for present or future taxes or impositions , 4 
or any other matter, cause, or thing whatsoever. 


Power of Distress and Entry . 


14. If the rent-cliarge 
of [owe hundred pounds] 
is in arrear for [ twenty • 
one] days. 


15. [A. B . and her] 
assigns inay distrain 
upon the ^premises for 
the arrears and ex- 
penses. 


14. In case the said annual sum or yearly rent-charge of [ one hun- 
dred pounds], or any part thereof, shall at any time or times during 
the time that the same shall continue payable, under the provisions 
herein contained, be in arrear or unpaid by the space of [twenty-one] 
days next after any one of t\\p days hereinbefore mentioned and ap- 
pointed for the payment of the same, then and so often as the same 
shall happen, 

15. It shall be lawful for the said [. A.B . and her] assigns, although 
no legal or formal demand shall be made thereof, or foi the arrears 
thereof, from time to time to enter into and distrain upon the said 
hereditaments and premises charged with the same annual sum or 
yearly rent- charge, and from time to time take, lead, drive, carry away, 
and impound, and in pound to detain and keep, the said distress or 
distresses then and there found, until the same annual sum or yearly 
rent-charge, and all arrears so unpaid, together with all costs, charges, 
and expenses occasioned by reason of the non-payment thereof, and 
incurred by taking and keeping such distress or distresses, shall be 
fully paid and satisfied ; and in default of payment thereof, or any 
pait thereof respectively, in due time after such distress or distresses 
shall be taken, to appraise, sell, and dispose of, or cause to be ap- 
praised, sold, and disposed of, sucli distress or distresses, and other- 
wise to act therein according to due course of law, in case of distress 
for rent reserved upon a lease. To the end and intent that the said 
[-1. B. end her ] assigns shall and may be fully paid and satisfied the 
same annual sum and yearly rent-charge, and all arrears thereof, and 
all costs, charges, and expenses attending the non-payment and re- 
covery of the same. 


And if the Rent-charge is in ai rear for Forty Days . (see No . 14.) 


16. [A. A] and [her] 
assigns may take and 
retain possession of the 
premises till the rent- 
charge and all expenses 
arc satisfied. 


16. It shall be lawful for [A. J3.] and [her] assigns to enter upon 
and take possession of all and singular the hereditaments and pre- 
mises last mentioned, or any part or parts thereof, and to have, hold, 
occupy, possess, and enjoy the same, and have, receive, and take the 
rents, issues, and profits thereof, and of every part thereof, to and for 
the proper use and benefit of the said [A. B . J and [her] assigns, until 
such time as the &ame annual sum or yearly rent-charge, and all 
arrears thereof, and all such arrears of the same as shall grow due 
during the time that the said [ A . I?.] or [her] assigns shall, by virtue 
of such entry or entries, be in possession of the said hereditaments 
and premises, or any part thereof, together with all costs, charges, 
and expenses whatsoever attending or to be occasioned by the non- 
payment or recovery of the same or any part thereof, or in relation 
thereto, shall be fully paid and satisfied ; and such possession, when 
taken, shall be without Impeachment of waste. 

Limitations . 

1 r. The first and 17. The first and every other lawful [son] of the body of [>1. B. by 
every other [so?*] and ( C. /).] severally and successively, and in remainder one after another, 

6 one] of [/I. B* by C. | in order and course as they respectively shall be in priority of birth 
.] successively in tail and seniority of age, and the heirs [male] of the body and respective 
[male ] ; remainder, bodies of all and every such [sons] and [so?*] issuing, the elder of 
such [sows], aud the heirs [male] of the body of such elder [son] 
being always to take before and be preferred to the younger of such 
[sows], and the heirs [male] of the body and respective bodies of such 
other fson] and [tons] and in default of such issue. 
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To children as Tenants in Common j and on the death of any , 

18. The original and 18. As well the original part or share hereby limited to or provided 
accrued shares of such for such [child] or [children] which shall belong to the [child] oi 
[child], or [children], [children] so dying as aforesaid, as also the part or share or scvera 
and respective parts or shares which such [child] or [children] respec- 
lively shall take under this present limitation or provision, 

19- The original and JQ. As well the original part or share hereby limited ta or provide! 
accrued share of the for the [child] or [children] of whose issue there shall be such failtin 
[child] or [children] ' as aforesaid, as also the part or share or several and resytfetive parts 
whose issue so fails, iOr shares which such [child] or [children], or the issue of such [child 
| or [children] respectively, shall take under this present limitation oi 
! provision. 

Shall go over to the others . 

Trusts of Term for rtf /stag Pin Money. 


The Term is limited in trust that A . IT and C. D. shall, 

20. Out of the pro- j 20. Out of the annual income and profits of the said hereditament* 

mises comprised in the • and premises so limited to or vested in them as aforesaid, or by de- 
last - mentioned term, j mising, leasing, selling, or mortgaging the same, or a competent pari 
raise | or competent parts thereof, for the whole or any part of the said last- 

i mentioned term, or by bringing actions against the tenants and oc- 
• cupicrs of the same premises for recovery of the rents and profits, oi 

j by all or any of the aforesaid or by any other reasonable ways ant 

j means which they or he shall think proper, levy and raise 

21. An annuity of ! 21. The annual sum of [one hundred pounds], free and clear of and 

[one hundred pounds] j from all deductions for present or future taxes or impositions, or an\ 

free of deductions, pay- | other matter, cause, or thing what sever, and shall nay, apply, an< 

able 'dispose of the said annual sum of [one hundred pounds]* 

By equal quarterly Payments, on [ ]• 

*22. To [A. B.] for 22. Into the hands of the said |y/. Zi.J for her sole ami separate 
her separate use, exclu- , use and benefit, independently ami exclusively of [C.V. J. and witliou 
sivcly of [C. ./}.] i being in anywise subject to his debts, control, interference, or engage- 

ments ; and her receipts, notwithstanding her coverture, shall he irom 
time to time discharges for the same. v 

23. Without power of 23. But so nevertheless that she shall not have power to dispose 

anticipation. of or affect the same, or any pait thereof, by any sale, mortgage, or 

charge, or otherwise in the way of anticipation, and that no other 
receipts but receipts given by her for sums then become due shall be 
discharges for the same. , 

24. And shall permit 24. And upon this further trust, that they the said trustees and 

the reversioner to re- trustee for the time being of the same term shall permit ana suttei 
ceive the surplus in- the person or persons who under the limitations aforesaid shall o 
come. tlie time being he entitled to the reversion or remainder ot the here- 

ditaments and premises comprised in the said term immediately ex- 
pectant upon the determination thereof, from time to time to receive 
and take the whole or any part, as the case may. he, ot the rents, 
issues, and profits of the hereditaments and premises comprised m tnc 
same term, which shall not he wanted for the purposes for which 
the same term is hereby created, for his, her, and their own use and 
hen j fit 

25. Provided that the *35. Provided always, that when the trusts hereinbefore declared 

last - mentioned term of and concerning the said lust-mentioned term shall have been iuliy 
shall cease when the performed and satisfied, or shall have become unnecessary or lnca- 
trusts and expenses are pable of taking effect, and the said trustees and trustee 1 » , 

satisfied. each of them, their and each of their executors, administrators, anti 

assigns, shall have been fully reimbursed and satisfied all costs, 
charges, and expenses (if any) occasioned by or relating to tlie trusts 
hereby reposed in them, which they are hereby authorized and em- 
powered to levy and raise by all or any of the ways and means afore- 
said, or by any other reasonable ways and means, and to retai 
accordingly, the same term (subject and without prejudice to any 
disposition which shall have been made of the premises cdmpriseu 
J therein, or any part thereof, in pursuance of the trusts aforesaid}, snai 
: absolutely cease and determine. ^ 
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Trust s of Term for raining Jointure • 

The Term is limited in trust that A. If. and C. D. shall, if the' Jointure is in arrettr , (see 
No . 14), raise out of the Premises comprised in the said Term (see No. 20) and 

2l>.JHay to [X'.JJ. her] j 2 G. Pay the said last-mentioned annual sum or yearly rent-charge, 
arrears and the ex- j or so much thereof as shall be so in arrear, and all expenses which 
proses, j the said [C. D. her] executors, administrators, or assigns, or the said 

, last- mentioned trustees or trustee, or any of them, shall sustain or be 
j put unto by reason of the non-payment thereof, or otherwise in the 
execution of the said trusts or in relation thereto. 

For the ultimate Trust and Proviso for Cesser, see No. 2 1 and 23. 

Trusts and Provisions as to Portions. 

If there shall he any Children of A. H. by C . I). other than an eldest Son , the Trustees of the 
Term shall raise (see No. 20.) any Sum of Portions , to vest in and he paid to 

27 • Each ( or any ex - 2 7. Each and every [or such one or more exclusively tf the other or 

c/usicely] of such [ child others] of Mich [child or children], with such provisions for his, her, 

or child re n[f, in such or their respective maintenance or education, and at such age, day, or 
shares and manner, time, or respective ages, days, or times, and if there shall be more 
than one, in such parts, shares, and proportions, and charged with 
such annual sums of money and limitations over for the hem fit of the 
other or others of such [child or children], or any of them, and upon 
such conditions, with such restrictions, and in such manner, 

2s. Each [or any ex- 2 s. Each and every [or such one or more exclusively of the other or 

c/usively] of such [child others] of such [child or children] and each and every [or such one or 

or children] or their more exclusively of the other or others] of any issue [ horn in the lifetime 
issue \horn in the life - of the survivor of the said A. JL and C. 1).] or any such [child or 
time of the survivor of children J, with such provisions for his, her, or their respective main- 
A. II. and (\ /).], in tenance or education, and at such age, day, or time, or respective 
such shares and , man- ages, days, or linn s and if there? shall be more than one, in siuh 
licr, parts, shjues, and proportions, and charged with such annual sums of 

money and limitations over for the benefit of the other or others of 
them or any of them, and upon such conditions, and with such re- 
i st fictions, and in such manner, 

As J. li , and C. /). shall appoint (see Nos. <> to 1<‘.) 

2i). Hut no | child] to 2P. Hut nevertheless so that no such [ c/ii/c/J who shall live to 
have less than \ our- attain the age of twenty-one years shall, by reason of any appointment 
third] of his or her f made in pursuance of any power herein contained, be deptived of 
**hare. j more than [one-third] of the portion or share to which* he or she 

i would be entitled if no power of appointment of a portion to any such 
j [ child] as aforesaid had been exercised, and the last appointment or 
appointments which shall he made to the prejudice of any such [child] 

1 shall be void so far as the same, if valid, would deprive any such 
! [child] of the proportion of his or her share hereby secured to him or 
her. 

And in default of Appointment (see No. 11) 

30. The [a* i/7/i raised 30. 'Hie said [sum raised for portions] if there shall be but one 
for portions] to be paid such [child] to vest in such only [VAiVd] being a son, at his age of 
to such [child] or [chit- twenty-one years, and being a daughter at her age of twenty-one 
tire*], if sons, at twenty- years, or day of marriage under that age [with the consent in writing 
one, if daughters, at of her parent or parents, or guardians for the time being], and to be 
twenty-one, or marriage naid to him or her at the same age, day, or time, and if there shall 
[with the consent in be two or more such [children], then to vest in and be paid between 
writing of parents or or among them in equal shares; the share of each of them who shall 
guardians. J i be a son to vest in him at his age of twenty-one years, and the share 

j of each of them who shall be a daughter, to vest in her at her age 
j of twenty-one years, or day of marriage under that age [wit A the co?ir 
I sent in writing of her parent or parents or guardian or guardians for 
the time being], and to be paid to him, her, or them respectively at 
or on the same ages, days, or times respectively. 

31. -4fter the death of 31. If the same shall respectively happen after the decease of them 
the survivor of [ A . B. the said [A. B. and C. D.] and the survivor of them ; but if the same 
and C . D.] t • shall happen in the lifetime of them or of the survivor of them, then 

immediately after the decease of such survivor. 
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t i> 


32. After the death of 
M.B.] 

33. After my death 

34. If any such [c/<7A/J 
shall dies 


35. Or become an 
eldest or only [jwm] be- 
fore [///*■] share is 
vested, 

3(i. The share of sue h 
\ child or childrens shall 
accrue to the others. 


37. No [child or chil- 
dren] shall be entitled 
to more than 


3$. No ( child] shall 
take any unuppuiuted 
part ot the ( sum raisut 
for portions] without 
bringing the appointed 
part into hotchpot. 

3p. No [son] entitled 
under [those presents \ to 
the income of the [ pre- 
mise* J shall have any 
portion of the [sum rais- 
ed for portions']. 


4*>. liaise for the 
maintenance of any such 
[child or children], so 
much not exceeding in- 
terest on [one moiety of] 
theportionof such[c/u7t/ 
or children'], at [four 
pounds] per cent. 


32. If the same shall respectively happen after the decease of the 
said [.4. JB.] ; but if the same shall happen in the lifetime of the said 
[/!. if.], then immediately after the decease of the said [A. JB.] 

35. If the same shall happen after my decease ; but if the same 
shall happen during my life, then immediately after my decease. 

34. If there shall he more than one [chihf] for whom portions are 
intended to be hereby provided, and any one or inorc#of them shall 
die before the share hereby intended for him, her, or them respec- 
tively shall so become vested as aforesaid, then if no di Auction or ap- 
pointment in exercise of any power herein contained shall he made to 
the contrary, 

35. Or if any younger [son] shall become an eldest or only [so/ij 
entitled as aforesaid, before [he] shall acquire a vested interest or in- 
terests in the said sum herein provided for portions or any part 
thereof, under or by virtue of the limitations herein contained respect- 
ing the same, then 

3d. As well the original share hereby provided for each of such 
[child or children] as last aforesaid the share or shares which by 
virtue of this present clause shall have survived or accrued to him 
or her respectively, or so much thereof respectively as shall not have 
been previously applied for his or her preferment or advancement in 
the world by virtue, or in pursuance of any power or powers herein 
for that purpose contained, shall go, accrue, and belong to the sur- 
vivor and survivors or other and others of them, and shall vest in 
and be paid to him, her, or them (if more than one) in equal shares 
and proportions, at such time and times and in such manner as is 
herein expressed and declared touching or concerning his, her, or 
their original portion or portions, or as near thereto as circumstances 
will admit. 

37. No such [child or children ] shall, by virtue of or under the 
trusts of Ihese presents, be, by survivorship or otherwise, entitled to 
, have any greater sum of money for his, her, or their portion or por- 
, lions than is or are hereinafter mentioned, (that is to say) the miui 
of 

3S. No [child] taking any part of the said ( sutn raised for pen lions] 
under or by virtue of any direction or appointment to be made in 
pursuance of any power or powers herein for that purpose contained, 

; shall he entitled to any share of or in the unappoiuted part thereof, 
i without bringing his or her appointed part into hotchpot, and ac» 

, counting for the same accordingly. 

3*1. No eldest or only [.so//] who, by virtue of or under limitations 
contained in [these presents], shall for tin* time being he entitled to 
i the annual income and profits of the said \ hereditaments and premises] 

! comprised in such limitations, shall he entitled to any part or share. 

( of the said f.s*///// raised for portions ], which said sum of money is to 
i he solely applicable for the portions of such younger child/ en as afore- 
said. 

The Trustee after the Death of A. It, shall 

4(>. By and out of the rents, issues, and profits* of the said here- 
ditaments and premises comprised in the said term of years so limited 
to them as aforesaid, or any part or parts thereof, levy and ra'se, and 
pay and apply, for the maintenance and education of any [child or 
1 children ] for whom a portion or portions is or are hereby intended 
to be provided as aforesaid, in the meantime, and until his, her, or 
their portion or respective portions shall become payable, ruc.Ii yearly 
sum and sums of money, not exceeding in any one year [one moiety 
of] wliat the interest of the presumptive portion or portions intended 
to be hereby provided for such [child or children] respectively, under 
the trusts hereinbefore declared in his, her, or their favour, would 
amount to, after the rate of [ four pounds Q per cent, per annum, 


As A. B . shall appoint {see Nos . 6 to 10,) or as the Trustees shall think Jit* 


41. Free from deduc- 
tions, and to be raised 
and applied at the dis- 
cretion of the trustees. 


41. The said sum or sums of money for maintenance to.be free and 
clear of and from all deductions for taxes or otherwise, and to be 
raised and paid in such manner and at such times as to (hem or him 
the said last-mentioned trustees or trustee for the time being shall for 
that purpose seem meet. 



” Note* on Lord Brougham** Short Form Bilh' 

. w* Tnuteee may, by the Direction of A. B. (tee Noe. 9 and 10), or at their Discretion. 

49, Stifle by the 42. Levy and raise, by the way* and mean* aforesaid, or any of 
meant aforesaid, for the them, and pay and apply, for the advancement or preferment in the 
aavancementofany eoch world, or otherwise for the benefit of any [cAtfrf or children] for whom 
[child or children ] any a portion or portions is or are hereby intended to be provided, any 
sum not exceeding [one * sum or sums of money, not exceeding in the whole for each such 
fMmelu oft the share of [child] the amount or value of [oyie moiety oj] the then presumptive 
such [child] . | or then vested portion of such [child], which sum or sums of money 

1 shall be taken m satisfaction of so much of the portion or portions 
I hereby intended to be provided for such [child or children] respec- 
, tivcly as shall bo so advanced. 

. 1 jj: ** W* BJ] shall , 43 . If the said [ A . B.] shall in [Aix] lifetime give and advance to or 

in [AwJ life advance any { with any [child or children] for whqm a portion or portions is or are 
monev to any such intended to be hereby provided as aforesaid any sum or sums of 
[cntla or children J the money for or towards his, her, or their preferment or advancement in 
same shall be in satis* the world, then a^d in such case, unless [Ae] direct the contrary, if 
faction of their portions, such advanced surn or sums of money shall be less than such portion 
unci be rcpaic) to [Aim], or portions, the same shall be considered as part only of such portion 
unless [he] directs other- or portions, and such sum or sums of money only snail be raised for 
Wl8tf# the portion or portions of the [child or ihildren J to or with whom 

such sum or sums of money shall he so given or advanced as afore- 
said as, together with the sum or sums of money so to be given or 
advanced, will amount to or complete the sum or sums of money in- 
tended to be hereby provided for such [child or children] respec- 
tively ; but if Buch advanced sum or sums of money ehall be equal 
to or more than the portion or portions intended to be hereby pro- 
vided for such [cAi/« or children] respectively as aforesaid, the same 
shall bo taken to be in full satisfaction of the whole of such portion 
or portions; and then and in such case the said [A. B.J* [A is] exe- 
cutors and administrators, shall be entitled to have raised for [Aim] 
or them such sum or sums q[ money as shall be equal to the sum or 
sums of •money so to be advanced by [Aim] aforesaid ; yet so that 
the Mini or turns of money so to be raised do not exceed the value 
of the then vested or then presumptive portion or portions of any 
Mild or children] to or with whom such sum or sums of money may 
be so given or advanced as aforesaid, and the same shall be considered 
as part of the personal estate of the said [A.B.], unless [Ae] shall by 
any writing signed by [Aim] give any other direction respecting the 
sum or sums bo to be advanced by [Aim.] 


NOTES ON LORD BROUGHAM'S] 
SHORT FORM BILL. 


Ihis new 'bill of Lord Brougham has 
# no doubt attracted the attention of our 
readers. We stated all the clauses fully 
in our last number, and give in the pre- 
sent a considerable part of the schedule of 
forms. 

(t will have been observed that by the 
second section (see p. SO, ante) the re- 
muneration for deeds, wills, or other in- 
struments under the act, is not to be 
estimated by length only, but also by the 
sktll and labour employed and responsibility 
incurred. 

Then the- third section provides that 
Unnecessary expense, occasioned by not 
given in the act, may be 

" 1tto| fourth clause enables the Lord 


Chancellor, with the advice and assist- 
ance of the Master of the Rolls, to make 
orders and provisions from time to time 
respecting the mode of professional re- 
muneration for any deed, will, or instru- 
ment made in pursuance of the act or 
referring thereto. 

We suggested a clause to this effect in 
our remarks on the 25th of April, and arc 
glad to see that our recommendation has 
been either anticipated or adopted. Still 
wc think the measure is unnecessary and 
inexpedient. It will effect little good, 
and may do much harm. Doubt and 
difficulty will inevitably follow it for years 
to come. • 

It is proper to observe that the seventh 
section extends the provisions of this bill 
to all deeds under the conveyance and 
leases acts of last session, 8 & 9 Viet., 
cc. 119, 124. 
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Analytical Digest qf Cases : House qfkor&* 

BARONY BY CREATION. 


ANALYTICAL DIGEST OF CASES 

REPORTED IN ALL THE COURTS, 

From 1st February, 1846. 

f$OU*e Of Hotto*. 

ANNUITIES. 

Will . — Personally. — Perpetuities . — Hfe es- 
tate. — A will disposing only of personalty con- 
tained these words : — “ My will is, that what- 
ever I die possessed of, or in any way entitled 
to, together with whatever property my wife 
may be any way entitled to, shall produce to 
my wife an annuity of 100/. per annum, to each 
ofmy daughters 100/. per annum for themselves 
and their children, and to my wife’s mother an 
addition to any property she may possess, so as 
to makeup to her during her life an annuity of 
100/. per annum, said annuities, after the de- 
cease of my wife and her mother, to be equally 
divided among my three children, William, 
Mary, and Julia Louisa; all the rest and resi- 
due of ray property and possessions I give and 
bequeath to my son William.” At the date of 
the will and of the testator’s death, his daugh- 
ters had no children. 

Held, that all the annuities thus created were 
perpetual annuities. The testator’s daughter 
Ji. died, and after her death he made a codicil 
to his will, dividing her annuity between his 
two surviving children, but in other respects 
confirming his will His wife’s mother having 
died, he made a second codicil in these words : 
— “ And in case my son William shall die 
without leaving issue, male, lawfully begotten, 
my will is, that after the decease of my wife 
and my daughter, J.L., my remaining property 
shall then be divided between ” two relations 
named in the codicil, and their children. 

Held, that these codicils did not alter the 
nature of the annuities given by the will to 
Julia Louissff Where a will clearly established 
a perpetual annuity, the estate in the annuity 
cannot be restricted by a codicil, to a life estate, 
unless the expressions there used are clear and 
undoubted. 

Semble , that the rulejn Wild's case, % (6 Rep. 
17), that “if A. devises liis lands to J9., and to 
his children or issues, and he hath not any issue, 
at the time of the devise, the same is an estate 
tail,” is applicable to personalty. Stokes v. 
Heron , 12 C. 8c F. 161. See 8 Ir. Eq. Rep. 
163 ; 4 ib. 284 ; 1 Connor & Lawson, 270 ; 
2 Drury 8c War. 89, 101. 

Cases died in the judgment : Blcwit v. Roberts, 
10 Sim. 491 ; 1 Cr. At 1*1*- 274 ; Knight r. Ellis, 
2 Bro. Ch. Cos. 510, 570 ; Buffer v. Bradford, 
2 Aik. 220 ; Philipps v. Cliamberlnine, 4 Ves. 
51 ; Oates v. Jackson, 2 Sir. 1172; Bondar’s 
case, 9 Rep. 127 *, Ex parts Williams, 1 Jac. 
5c W. 89; Royals v. Hamilton, 4 Vas. 4 37 ; 
Crone v. Odell, 1 D.& B. 449 ; 3 Dow. 61 ; 
Doe d.Gigg v. Bradley, 16 East, 399; Wilde’s 
case, 6 Rep. 17 ; Bendloe case, 124, p. 30. 

See notes on this case, 31 L. 0. 329* 

ASSIGNMENT. 

,See Wife s separate estate. 


See Evidence. 

EVIDENCE. 

Barony. — Creation. — Outlawry. appeared 
by the parliamentary powers of 36 H. 8, and I 
Edw. 6, that a writ had been directed to 
“ Thomas Lord Wharton ” for each of these 
parliaments ; but there was no evidence of his 
sitting in either of them or of the writ itself. 
The journals of the House of Lords showed, 
that he was summoned to, and sat in the par- 
liament of the 2 Edw. 6, and subsequent par- 
liaments. Creation of baronies by patent was 
not then unusual ; but no patent or record or 
other trace of a patent, creating the barony of 
Wharton could be found : Held, that the said 
barony was created by writ in the 2 Edw. 6, 
and was descendible to heirs general (of the 
body). 

A decretal order in Chancery, reciting the 
substance of the bill and answer, is admissible, 
on proof of pedigree, to established the identity 
of parties to the suit. 

Rut an answer alone, though sworn but not 
filed, is not admissible. 

Scotch wills, registered in the Court of Ses- 
sions, arc retained there, and if it is necessary 
to prove any such wills in England, a certified 
copy is given out, and is admitted to probate 
in tne English and Ecclesiastical Courts. The 
Lords’ committees for privileges will not, on 
claims of peerage, receive such copy, unless it 
is shown that the original will cannot be pro- 
duced. • 

If a judgment of outlawry stand in the way 
of a claim to a barony in abeyance, although it 
is clearly erioneous, the committee of privileges 
cannot overlook it or reverse it ; but the claim- 
ant must apply to the proper tribunal for its 
reversal, and produce the judgment of reversal 
to the committee. The Wharton Peerage, 12 
C. & F. 295. 

Cases cite*l in tlio judgment : Nettorvillo Peer- 
age, 2 Dow. & C. 34 2; FiUwalter Poerage, 
10 C. & i\ 9 52 ; Anon. Sty lei, 297 ; Cole of 
Outlawry, Co. Lilt. Rep. l/>0 ; Anon. March, 
Rep. 20*, Rex v. Wilkes, 4 Burr. 2527 ; Barr- 
ington v. Hex, 3 Term. U. 449 ; Rag* v * I an- 
dell, 4 T. R. 521 ; Belly v. Algor, Dyer, 206, a. 

And see Inclosure, 3. 

FIXTURES. 

Personal and real estate. —The absolute owner 
of land, for the purpose of better using that 
land, erected upon and affixed to the freehold 
certain machinery: Held, that in the absence 
of any disposition by him of his machinery! it 
woulcl go to the heir as part of the real estate. 

If the corpus of such machinery belongs to 
the lieir, all that belongs to that machinery, al- 
though more or less capable of being detached 
from it, and more or less capable of being used 
in such detached state, must also be considered 
as belonging to the heir. * . . - 

No distinction arises in the application of 
this rule, from the circumstance that the land 
did not descend to, but was purchased by the 
owner. Fisher v. Dixon, 12 C. 8c E. 312. 
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Cwe» cited in ilia judgment: Lawton v. Lawton, 
$ A tk. 1$ ; M Dudley v, Lord Ward, Ambl. 
113; Lawton r. Salmon, 1 H. 01. 259, n. ; 
Grimes v. Dower, 6 Bing. 437 ; Klvei r. 
Maw r s 5 Dost, 38, 53 j Trsppe v, Harter, 2 
Cr. 8c M. 150, 3 Tyrr. 603. 

INCLOSl'RK AND EXCHANGE OF LANDS. 

1« Principal and agent- — Jurisdiction, — Evi- 
dence — The 6 & 7 W. 4, c. 115, (extended by 
the 3 & 4 Viet. c. 31), authorises exchanges 
of lands on conditions therein prescribed. One 
of these is the written consent of the owners of 
the lands intended to be exchanged. The 
landowners of a parish determined to carry 
this act into execution, and appointed a com- 
missioner for that purpose. 2?„ one of the 
landowners, authorised bis agent to attend for 
him nt the meeting held for the purpose of 
carrying the act into execution, but desired him 
not to exchange a particular wood except for 
woodland. N/s lands were to be exchanged 
against those of B and this restriction was 
communicated to N.’s agent, who being asked 
to exchange another wood against the wood in 
question, said, that his principal had no power 
to do so. 'Ihis answer was communicated to 
B ., who took no further notice of the matter. 
The restriction on the authority of B.'s agent 
did not appear to have been brought to the 
knowledge of the commissioner. The commis- 
sioner prepared and B . signed a written consent 
to ratify the exchange of certain closes belong- 
ing to nim, and designated in the consent by 
numbers. Among the closes “thus designated 
was the wood in question, but the number by 
which it was referred to m the consent, aiul in 
a map and plan previously submitted to B.'s 
inspection, was not the same as that which it 
bore in B.’s private map of his own estate. A 
comparison of the two maps, or the reading of 
the plan sent with the commissioner’s map, 
would have shown B . that the wood in question 
was included in his consent. The commis- 
sioner allotted the lands to be exchanged, and 
amdng them, included this wood, but did not 
give woodland for it. Possession of the ex- 
changed lands, and of this wood (although 
the award of the commissioners had not been 
formally executed,) was delivered by B.'s agent 
to N„ who immediately began to exercise acts 
of ownership over it. 3., sometime afterwards, 
discovered what had been done, and brought 
ejectment against N. for the wood. iV. filed 
nis bill in Chancery to refrain B. from proceed- 
ing with the action, and to compel him to per- 
fect the exchange ; and B. filed his bill to pre- 
vent the commissioner from executing the 
award, alleging that the consent given to him 
bad been signed in mistake. 

Held, AT. ms intitled to an injunction as 
prayed by his bill, and that B. had no equity 
on which to ask for the interference of the 
court in his favour. 

4* The sUct 6 St 7 W. 4, c. 115, gives to 
persons dissatisfied with anything that has been 
done under its provisions, an appeal to the 
quarter sessions. This would not deprive a 
party aggrieved of his right to apply for the 


interference of a court of equity# if he was m 
other respects entitled to tbsl interference. 

3. The house may, in Us discretion, allow a 
document to be referred to in argument, al- 
though it has not been printed in the jwpers 
laid before the House, according to the direc- 
tions of the standlhg order, No. 181, 

24, 1813.) D. of Beaufort v. Neeld, 12 C. & 
F. 248. See Doe d. D. of Beaufort v. Neeld, 
3 M. 8c. G. 271, 294, n.; 3 Scott, N. R. bl8, 
and 10 Law Jour. (N. S.) C. P. 267. 

Cm©* cited in the judgment: Mertyn v. Kings- 
ley, Free, iu Ch. 209 ; Roberts v. Matthew, 

1 Vern. 150. n. ; Hamilton v. Lord Clanricarde, 

1 13{0. P. C. 341 ; Whitehead v. Tuclcett, 15 
Eost 9 400; Mansford v. Jacob, 1843, not re- 
ported. 

JURISDICTION IN EQUITY. 

See Inclosure . 

LIFE ESTATE. 

See Annuities, 

OUTLAWRY. 

See Evidence. 

PARTNERSHIP. 

Stat . 30 fy 4M G. 3, c. 99, Pawnbroker . — 
Two persons entered into an agreement to be 
partners in the business of pawnbrokers, to be 
carried on under the firm of one of them ; and 
in pursuance of the articles of agreement, that 
one’s name alone was painted over the door of 
the business premises; the licence also was 
taken out, and the tickets to the customers were 
issued in his sole name, while the other partner 
(carrying on another business) attended oc- 
casionally to inspect the books of the firm, and 
drew a certain per centage on his share of the 
capital out of the profits : Held, that the agree- 
ment constituted a secret partnership, and was 
therefore illegal and void, as being in contraven- 
tion of the policy and enactments of the stat. 
39 8c 40 G. 3, c. 99. Gordon v. Hotvdm, 12 C. 
St F. 237. And see 5 Bell, M., D. Sc Y. 698. 

Cases cited in the judgment : Warner v. Arm- 
strong, 3 Myl. & K. 45 ; Armstrong r. Lewis, 

2 Ooinp. & M. 284, et seq. ; Armstrong v. 
Armstrong, 3 Mvl. & K. 53. et seq. ; Lewis v. 
Armstrong, 2 Cromp. A M. 297. 

See notes on this case, 31 L. O. 376. 

PAWNBROKER. 

See Partnership . 

PERPETUITIES. 

See Annuities, 

PERSONALTY. 

See Annuities ; Fixtures. 

PRINCIPAL AND AGENT. 

See Inclosure and exchange of lands, 
wife’s SEPARATE ESTATE. 

Alimentary Debts. — Assignment.— A testator 
in Scotland gave all hit property to trustees ; 
first, to pay his debts ; secondly, to pay Mrs. 
It., (a married woman,) so much of the annual 
proceeds as they might deem necessary for the 
support of her and her family during her life, 
declaring the same*to be alimentary and exdu- 
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mve of her husband, and not to be attachable 
nor assignable, nor subject to any deeds or debts 
of her or of her husband.* The acting trustee, 
wift consent of Mrs. assigned to her ali- 
^mentary creditor the rents of the trust property; 
•first, to pay debts affecting it 5 secondly, to pay 
part of the rents to Mrs. Rt for aliment ; thirdly, 
to apply the residue in payment of the debts 
due to the assignee: Held , that the assignment 
was void on three grounds, viz.— 1 st, It was 
not competent to the trustee to substitute an- 
other person for himself in the trust, which 
was the effect of the assignment ; 2 ndly, The 
rule of law in Scotland requiring the concur* 
rence of the husband in his wife’s deed, could 
not be dispensed with by his absence abroad at 
the time for a temporary purpose only ; 3 rdly 
The assignment was void, as it violated the ex- 
press prohibition against alienation : and in 
this respect the law in Scotland is the same as 
in England. Rennie v. Ritchie , 12 C. & F. 
204. 

Cases cited in the judgment : Ileriot’s Trustees 
v. Fyffe, in 1836 ; 12 Jurist (Soot’s). 28 ; Tul- 
lett y. Armstrong, 1 Bear. 1 ; and 4 M\l. & 
Cr. 377,390 ; Earl of Buchan v. His Creditors, 
13 Sh. D. B.& M. 1112. 

WILL. 

See Annuities . 


(Criminal Sato. 

ADMIRALTY JURISDICTION. 

Indictment for an offence committed on the 
high seas. What it need not aver . — An in- 
dictment under stat. 7 Viet., c. 2 , (for the 
more speedy trial of offences committed on the 
high seas,) need not contain an averment that 
the offence was committed “ within the juris- 
diction of the admiralty.’* Reg. v. Jones , 1 Den. 
C. C. 101 . • See Chaney v. Payne , 1 Q. B. 
722. 


within the stat 4 1 Viet, c. 86, s. 5. Reg. v. 
Cranford, 1 Den. C. C. 100. 

SVIDINCfi. 

See Dying declarations ; Forgery ; Threat - 
ening, 2. 

FORGERY. 

€ 1. Indorsement on a bill qf exchange. — A 
bill of exchange made payable to C., 

D., or order, executrixes. The indictment 
charged that the prisoner forged on the back 
of the said bill a certain forged indorsement, 
which said forged indorsement was as follows : 
(naming one of the executrixes): Held , a 
forged indorsement within the stat. 1 Geo. 4, 
c. 66, s. 3. Reg. v. Winterbottom , 1 Den. C. 
C. 41. 

Case rcfeirod to in the judgment : BtllaticTa case, 
1 Leach, C. C. 97. 

2. What acts amount to an uttering of a 
forged receipt**- Indictment under sift. 11 Geo. 
4 W. 4, c. 66, s. 10, for uttering a forged 
receipt. The prisoner produced the receipt to 
the witness, and exhibited it to him to look 
at, but would not part with it out of his own 
hands: Held, that this amounted to an uttei- 
ing. Reg . v. Raifforcf, 1 Den 0. C. 59. 

3. Forging an order for the payment qf 
money. Intent how laid. Evidence. — Prisoner 
indicted for forging an ** order for the pay- 
ment of money,” with intent (in the first 
count) to defraud “ H. D. t as one of the pub- 
lic officers of the Y. District Bank,” (in the 
second) to defraud u 1L D. and others.” The 
instrument was as follows : 

u Thornton-le-moor, July 20, 1844. Mr, 
Johnson, Sir,- — Please to pay to James Jack- 
son the cum of 13/., by order of Christopher 
Sadler, Thornton-le-moor, brewer, the Dis- 
trict Bank. I shall see you on Monday. 
Yours obliged, Charles Sadler.” 

Held, 1st. To be an Order within biat. 1 1 Geo. 
4 and 1 W. 4, c. 66, s. 3. 


BASTARD. 

See Indictment, 5. 

BILL OF EXCHANGE. 

See Forgery, 1. • 

CONSPIRACY. 

What not a case for the consideration of the 
judges . — Indictment for a conspiracy to cause 
certain persons to be elected councillors of the 
borough of Bolton, in Lancashire, by fraud, 
viz., by procuring certain other persons who 
were not burgesses of the said borough, and j 
whose names were not in the burgess lists, to 1 
personate voters for the said borough, and to 
vote for the election of the persons first above 
mentioned : Held, not to be a subject of con- 
sideration for the judges. Reg. v. Haslam , 1 
Den. C. C. 73. 

DYING DECLARATIONS. 

Statements by the deceased held admissible 
as 'dying declarations. Reg. v. Howell, 1 Den. 
C. j. 

DEST R UCTIVE MATTER. 


2nd. Whether the intent might be laid aB in 
the second count, uuatre . • 

3rd. The certified copy of the return for- 
warded to the Stamp Office, under statute 7 
Geo. 4, c. 46, a. 4, in which it was stated that 
H* D. was one of the public officers of the 
Y. District Bank, is not made exclusive evi- 
dence of that fact. Rea. v. Carter, 1 Dean C. 
C. 65. 

Cases cited in the judgment : Clinch’s case, 2 
East, PI. C. 983 ; Lockett’s case, 1 Leach, 110; 
Steward v. Greaves, 10 M. & W- 711; Ed- 
wards v. Buchanan, S B.& Ad. 788. 

4. What is a forged warrant . — The follow- 
ing forged document held to be properly de- 
scribed m the indictment as a warrant . u To 
MoHneux and Co . — Pay to my order, two 
months after date, to Mr. John Smith, the sum 
of 80/., and deduct the same out of my ac- 
count.” There was no signature. Across the 
document was written, " Accepted, Luke 
Lade.” It was indorsed, “ John Smith, farmer, 
Mmlskam, Sussex." Reg. v. Smith, f Den. C. 
C. 79. 


Boiling water” is " destructive matter” 


And seeJL areeny. 



'80 


Analytical Digest qf Cases s Criminal Low* 


' INDICTMENT* 

1. Date qffiiony. How laid when stroke at 
one time ana place, and death at another ; a kit* 
liny with a stick or a stone substantially the same 
mode of killing . — Second count of indictment 
charged J. Q'B., that he on 2 7th of May , fe- 
loniously and of his malice aforethought, struck 
deceased with a stick, of which said mortal blow 
deceased died on the 20th May .* that T. ft , D. 
D.,8cc+on the day and year first aforesaid , at the 
parish aforesaid, feloniously and of their malice 
aforethought, were present aiding and abetting 
the said J. O’/J. , the felony last aforesaid , to do 
and commit ; and the jurors, &c. say, that the 
said J O' It., T. ft., D. I),, &c. him the de- 
ceased in manner and form L.st aforesaid, 
feloniously and of their nrtliee aforethought, 
did kill and murder* 

Third count charged T- ft., that he on 27th 
May, a certain stone feloniously and of his 
malice aforethought, cast and threw, and with 
the said stone so cast and thrown struck de- 
ceased, of which said mortal blow deceased died 


bound to find the prisoners guilty of one or 
other of the counts only. 2. (Maule, J., dis- 
sentiente) that notwithstanding the word “after- 
wards*' in the second count, both the counts 
related substantially to the same person killed^ 
and to one killing, and might have been trans- 
posed without any alteration of time or meaning. 
Reg. v. Downing , 1 Den. C. C. 52. 

Cases cited in the judgment: W. v. Towle and 
others, It. & R. Or. C. 314; R. v. Tyler, 8 
C. Sc l\ 616 ; Reg. v. O'Connell, II Clarke 6l 
T. 373. 

4. In one count , stealing a cheque ; in ano- 
ther, a piece of paper , value one penny. — Pri- 
soner charged in one count of the indictment 
with stealing a chenue for 13/. 9s. 7 d . ; in ano- 
ther count, for stealing a piece of paper, value 
one penny. Held , that, supposing tne cheque 
to have been a void cheque, (as being contrary 
to the provisions of stat. 55 Geo. 3, c. 1 & I,) 
it would still sustain the charge laid in the 
second count. Reg. v. Perry , 1 Den. C. C. 
(Jp. 


Cwps cited in tho judgment: It. v. Cloth U. A. 
It. Cr. C. 18 L 5 It. V. Mead, 1 C. & l\ 3 35; 
It. v. V vhe, M. Cr. C. 218. 

5. Bastard child. Under what circumstances 
-Indictment stated 
woman, on the 27tli 

. v * , - . - . ... - w. August, IS 14, brought forth a male child 

neral verdict of guilty, left it uncertain which was ( a p lve . that she afterwards, to wit, on the day 


on the 2 9 ih May : that J . O’D , D . /)., & c. 

(same as above.) 

Objection: 1st, That the indictment was in- 
consistent in charging the principals in the 

second decree, with committing the felony at B0 premmption „/ name , 
the time of the stroke, whereas it was no felony , tlmt the . )ri soner, a single 
till the tune of the death. 2mlly, I hat the ge- l of August, ISM, brought 

ncral verdict of giulty.left it uncertain which was a y lve . lhat she afterwards, 

the cause of the chath, the st.ck or the stone ; , an(1 ear a f oreS aid, killed the said child. Ob- 
and that therefore no judgment could be jection, that the judgment ought to have either 
entered on Either. * 1 stated the name of the child, or that the name 

i/eA/.* Ibt, 1 he form of the indictment good. t waiJ un known to the jurors; overruled by 
2ild]y, he alleged generality of the verdict im- Coleridge, J., at the trial, on the ground that 
mate: ml, the mode of death be*ng substantially there was no presumption, from the mere fact 
t" e smne ' Rey- v. O Brian , 1 Den. (/. C. 9. 0 f j,j r th, tliat the child had a name, it being a 
Cases rvfui red to in the judgment : Wnrneford’s j bastard ; that the indictment afforded no pre- 

having acquired a name by 


ease, | Dyer, 30, b. n.; Wingfield's case, gumption of its hi 
739; llargraM^s c,se 5 C:. Sc P.| rppiUat ion or l»apti 
1. ; Iidey v. \V v*v IMz. 17b ; Mnc- i tl * namn wmt nn \l r 


tally’s case, 
Wuloia, 7 C\ 


9 Coke, Rep. 
\ 1\ 230. 


o7, n. ; Hox v. 


name 

t iptis m ; that an averment that 

k the name was unicnown implied the acquisition 
; of some name. Conviction held right. Reg. 
i v. Willis, 1 Den. C. C. 80. Sec It. v. Biss, 
£ Destroying , defacing , and injuring a re - 2 Moo. (V. C. 93. 
gister qf baptisms. — Objection of uncertainty. | G. Sheep and lambs. Proof of latter will sup- 
—Indictment under 1 1 Geo. 4 and 1 W. 4, port an indictment for stealing former. Pri- 
ll. 66, s. 20, for destroying, defacing, and in- 1 soner indicted under stat. 7 & 8 G. 4, c. 29. s. 
hiring a register of baptisms, marriages, and 25, for stealing " sheep.” The jury found that 
burials. Objection, 1. That there was neither the animal so described was a “lamb.'” In- 
a destroying, defacing, or injuring within the dictment held good. Reg. y. Spicer , 1 Den. C. 
statute, because the register when produced had C. 82 ; overruling ft. v. Jboorus, 1 Moo. Cr. C. 
the torn piece pasted in, anil was as legible as| 160; and ft. v. Puddifoot, 1 ib. 247. 
before. 2. That the indictment was had for | See Admiralty Jurisdiction j Forgery, 2; 
uncertainty, for nlleging three distinct and 1 Poaching. 
different offences. 3. Forjiot containing an 1 


express averment of a scienter. Indictment 
held good on all points. Reg. v. Bowen, 1 

Den. C. C. 22 . 

3. When two counts transposable. —A. and B. 
indicted for the murder of C. by shooting him 
with a gun. In first count, A. was charged 
as principal in first degree, fi. as present, aid- 
ing and abetting him. In second count, B . 
as principal in first degree, A. as aiding and 
" abetting. The jury convicted both, but said 
that they were not satisfied as to which fired 
the gun : * Held, 1. That the jury were not 


JURISDICTION. 

See Admiralty Jurisdiction ; Conspiracy ; 
Slave Trade . 

LARCENY. 

Obtaining goods by forged order not a Ur - 
ceny.~—A. went to B.'s shop, and said he had 
come from C. for some hams. Sec., and at the 
same time produced a note in the following 
terms : “ Have the goodness to give the bearer 
ten good thick sides of bacon, and four good 
showy hams at the lowest price. I shall be in 
town on Thursday next, and will call and pay 
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you. Yours, 4c., C.” B. thereupon de- 
livered the hams to A. .The note was forged, 
and A . had nosuch authority from C. : Held, 
A • was not guilty of larceny, Reg. v. Adame, 
1 Den. C. C. 38. 

MURDER. 

See Slave 'trade* 

PIRACY. 

See Slave Trade . 

POACHING. 

Constructive arming sufficient * — Indictment 
under at. 2 Geo. 4, c. 69, s. 9, (against 
night poaching), charged A. B and six others, 
" that they being respectively armed with 
guns, and other offensive weapons, entered, 
&c.” A. and B . were each proved to be 
armed with a gun, the other six with bludgeons. 
Objections ; that the averments, c< other of* 
fensive weapons,” (not specifying what,) made 
the arming of the other six only constructive, 
which was not sufficient to bring them within 
the statute. Indictment held good. Reg. v. 
Goodfellow , 1 Den. C. C. 81 ; overruling R. v. 
Davis, 8 C. & P. 759, 

POISON. 

What not an attempt to administer poison . — 
An attempt by A. to administer poison to B., 
through the agency of C., under such circum- 
stances that C. would have been the sole principal 
felon, (had the poison been administered,) and 
A . an accessory before the fact, is not such 
an attempt as renders A . liable to be indicted 
under the stat. 7 W. 4 and 1 Viet., c. 85, s. 3. 
Reg. v. Williams, 1 Den. C. C. 39. 

SLAVE TRADE. 

Illegal seizure of a Brazilian vessel . Piracy . 
Murder. Jurisdiction of British courts oj 
law. — On tpe 26th of February, 1845, the 
Felicidade , a Brazilian schooner, fitted up as a 
slaver, surrendered to the armed boats of 
H.M.S. Wasp* She had no slaves on board. 
The captain and all his crew, except Majavel 
and three others, were taken out of her and 
put on board the Wasp . On the 27th of Feb. 
the three others were taken out and put on 
board the Wasp, also Cerqueira , the captain, 
waB sent back to the Felicidade , which was 
then manned with sixteen British seamen, and 
placed under the command of LieuU Stupart . 
The lieutenant was directed to steer in pursuit 
of a vessel seen from the Wasp, which even- 
tually turned out to be the Echo, a Brazilian 
brigantine, having slaves on board, and com- 
manded by Serva , one of the prisoners. After 
a chase of two days and nights, the Echo sur- 
rendered, and was then taken possession of 
by Mr. Palmer, a Midshipman, who went on 
board her, and sent Serva and eleven of the 
crew of the Echo to the Felicidade . The next 
morning Lieut. Stupart took command of the 
Echo, aiyi placed Mr. Palmer and nine British 
seamen on board the Felicidade in charge of 
her and of the prisoners charged in the indict- 
ment. 

Hie prisoners shortly after rose on Mr. 


Palmer and his crew, killed them aft, and ran 
away with fhe vessel. She was recaptured by 
a British vessel, and the prisoners brought to 
this country to take their trial for murder. 
The jury found them guilty. 

On a case reserved for the opinion of the 
judges, several points were taken by the coun- 
sel for the prisoners : the conviction was held 
wrong. Reg . v. Seiva, 1 Den. C, C. # 104. 

THREATENING. 

1 . What is a sending of a threatening letter 
Indictment for sending a threatening letter 
under statute 4 G. 4, c. 54, s. 3. First count 
charged G. with sending to R ., and threaten-, 
ing to burn R.’s houses. It was proved that if. 
had only a reversionary interest in the said 
houses. Quaere, whether G. could be convicted 
on that count ? 

Second count, charged G. with sending to if. 
and threatening to burn the said houses, lay- 
ing them as the property of B. f the tenant. 
It was proved that G. dropped the letter in a 
public road near R.'s house, that A . found it 
and gave it to IL , who opened it, read it, and 
gave it to E,, who showed it both to B. and K. : 
Held, that this was a sending withm the statute. 
Reg. v. Grimwade , 1 Den. U. C. 30. 

2. Extorting money. — Evidence * — Prisoner 
was indicted under statute 7 & 8 Geo. 4, c. 29, 
n. 8, (in first count), for feloniously accusing 
A. B. of a certain infamous crime, with a view 
to extort and gain money from him. (Second 
count) chargiifg the same offence somewhat 
differently : Held, by seven of the judges to 
five, that the evidence was not sufficient to 
prove the intent laid. Reg. v. Middle ditch, I 
Den. C. C. 92. 

UTTERING. 

See Forgery , 2. 

WATR.ua NT. 

Oi der for the payment of money. — The fol- 
lowing forged instrument held, under thg cir- 
cumstances, to be a warrant or order for the 
payment of money. “Mr. Martin will be pleased 
to send by the bearer 10 /. on Mr. Hodge’s ac- 
count, as Mr. Hodge is very bad in bed, and 
cannot come himself, (signed) Martin Ralph, 
foreman, 8t. Austell Foundry/'. Reg. v. Vivian, 
jun. 1 Den. C. C. 35, * 

See Forgery , 3. 

WITNESS. 

Admissible at common law after conviction and 
before judgment. — A. and B. indicted for steal- 
ing, C. for receiving. B. pleaded guilty, add 
was tendered as a witness against A * and C. 
He was objected to by the counsel for the 
prisoner as inadmissible : Held, an admissible 
witness in common law. Reg* v. Hinks, 1 Den. 
C. C. 84. 

WOUNDING. 

Feloniously wounding a marc**— Malice* — 
Prisoner was convicted under statute / 48C. 
4, c. 30, s. 16, of “ unlawfully, maliciously, and 
feloniously wounding a mare.” Conviction 
held right. Quatre, whether on the ground, 
that by s. 25 of the above statute, proof of 
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general maHceisetill sufficient to constitute the 
offence, notwithstanding statute I Viet. c. 90, 
X, S, 3 * or that, it not appearing againet 
whom or what the malice was conceived, malice 
against the owner or supposed owner would be 
presumed, (Bee 2 Bast, PI. C. 1074.) Reg. 
V; They, \ Den. C. C. 63. 


RECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 


depositswere paid* md m ardor to induce 
persons to put down their names on the 
provisional committee, ha goes to several a 
guarantee to hear them harmless against 
such expenses. The scheme was qfterwards 
abandoned L In an action by the attorney 
for money paid against a provisional di- 
rector, to whom he had not given a guaran- 
tee, a verdict woe found for the defendant, 
and this court refused a rule for a new 
trial, on the ground that the plaintiff had 
held himse]f responsibly for these expenses, 
and must take the consequences. 

This was an action of assumpsit for money 
paid, and on an account stated, tried be- 
Mr. Justice Coleridge , at the 


-enlarging ; fore Mr. Justice Coleridge, 

during* Easter Term, in which a 


REPORTED BY BARRISTERS OF THE SEVERAL 
COURTS. 

VfrfeQTtanrrllor of {pnafank. 

NSW ORDERS, 111 & 16, S. 44 
PUBLICATION. 

Tins was a motion to enlarge publication, j was found for the defendant. 

It appeared that the interrogatories were filed ; was the attorney to a projected jrailway com- 
on the 7th of March, and the solicitor had 
taken out a warrant for a similar application 
to the Master, on the 10th of March, two days 
before publication would pass under the new 


sittings 
verdict 
The plaintiff 


pany, called the London Union Railway Com- 
pany, and the defendant was a member of the 
provisional committee. The scheme was pro- 

jected in October last, and was abandoned to- 

ordfcrs, but the application could not be heard , wards the end of November, and the action 
till the 13th, when the objection was taken ! was brought for disbursements alleged to have 
that it was too late. [been made by the plaintiff for and on behalf 

Mr. Campbell for the motion. | of the company during that period. It ap- 

Mr. Bet hell , contrft, contended that no satis- peared that the plaintiff was one of the prin- 
factory account had been given why no effort cipal promoters of the scheme, and had given 
had been made to examine witnesses earlier. ; a guarantee to several of the provisional direc- 
The Vice* Chancellor said he did not con- ’ tors to the effect that in consideration that 
ceive it to be necessary for a solicitor to go to ; they would consent to have their names put 


the examiner’s office the verj^ first day upon 
which he could examine witnesses. It was 
sufficient if there was a bond fide intention of 
having the interrogatories acted upon. He 
thought tbe solicitor, having made application 
upon the 7tli, and having been prevented by 
an accident from getting publication enlarged 
by the Master, ought to get it from the court. 
A month’s further time given. 

Groom y. St inton. March *25, 184(3. 


MOTION TO DISMISS. — COSTS. 

This was a motion to dismiss for want of 

S rosecution in a case where the plaintiff was 
ead ; but where an order had been made in 
December last that he should file a replica- 
tion. It was admitted that the only order 
which could now be made was that the bill 
should be dismissed if not revived within a 
certain time. But it was contended that under 
the circumstance of the existence of the pre- 
vious order, defendant ought to have his 
costs. 

Mr. Stewart for the motion. 

Mr. Bethell, contii. 

The Vice-Chancellor refused to give costs. 
Bull y. Roberts . March 25, 1846. 


tBuctti's Rout. 

(Before the Four Judges.) 

RAILWAY. — PROVISIONAL DIRECTOR. 

The attorney to a projected railway a 

held himself out as responsible for 
charges and expenses incurred before the 


down as directors, he would bear them harm- 
less against all charges and expenses till the 
payment of the deposits. No guarantee had 
teen given by the plaintiff to the defendant ; 
hut it appeared in evidence that the directors 
had treated the plaintiff as the paymaster, and 
that he held himself responsible for all the 
expenses incurred till the deposits were paid. 

Mr. Serjeant Shee moved for ajrule to show 
cause why there should not be a new trial, on 
the ground that the verdict was against evi- 
dence. The plaintiff was acting as the agent 
for and on benalf of the provisional directors, 
and the position of the defendant is different 
from that of several of the other directors to 
whom the plaintiff had given a guarantee. 
There is nothing, therefore, in the circum- 
stances of the case to exempt the defendant ^ 
from the liability which ordinarily attaches an * 
a provisional director. 

Lord Denman, C. J. I do not think that 
any rule ought to be granted in this case. 
The evidence is that the plaintiff held himself 
out as responsible for these expenses, and the 
fact that no guarantee was given to the de- 
fendant does not show that the work was done 
for the defendant. 

Mr. Justice Patteson. This ie a question to 
whom credit was given j and* «£ the plaintiff 
holds himself oat as responsible for these ex- 
penses, he must take the consequences. 1 do 
not see any reason to disturb the vealict. 

W* Warns and Coleridge , J*s concurred* 

Rule refused* 

Lloyd ▼. Harrison- Q. B. Barter T« 
IMS. 
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DISTRINGAS TO OUTLAWRY. — 8 SR VICK OF 
WRIT OF SUMMONS. 

In order to obtain a distringas to proceed to 
outlawry , if there be a house or place where 
a copy qf the writ of summons can be left 
with any redsonable prospect of its reaching 
the defendant , such copy must be left there ; 
and if there be any good reason for not 
leaving it, explanation of the circumstance 
must appear upon the affidavit. If a per- 
son answering to the description of trustee 
or professional advise r of the defendant 
can be found , a copy of the writ should be 
Itft with him , though he does not reside in 
the county into which the writ of summons 
was issued . 

On the 2nd of May, Wordsworth applied 
for a distringas for the purpose of proceeding 
to outlawry. Coleridge, J., granted the appli- 
cation ; but, in consequence of its not appear- 
ing upon the affidavits in support of the appli- 
cation that a copy of the writ of summons had 
been left at any of the places therein mentioned, 
the officers renised to draw up the rule. 

The affidavits stated that an attempt 
was made to find the defendant at his last 
known place of residence, 5, Egremont Place, 
Brighton, but that the house was shut up and 
unoccupied, and that reference was made by a 
bill in the window to a house agent ; that ap- 
plication was made to such agent, who stated 
that the defendant had kept possession of the 
house until the last few days, but that he was 
now in Paris, that eighteen months’ arrears of 
rent were due from him, and that he (the 
agent) believed that the defendant was out of 
the way to avoid his creditors. The affidavits 
further stated that application had been made 
to the defendant’s trustee and professional ad- 
viser (an attorney) in London, hut that he had 
received no instructions to appear to the action. 

In consequence of what nad taken place in 
the rule office, Wordsworth applied to the 
masters of the Exchequer to ascertain their 
practice upon the subject, and received the 
following answer : — 

u The attention of the officers does not seem 
9 to have been directed to this question ; but we 
think that if there is a house or place where 
a copy of the writ could be left with any rea- 
sonable prospect of its reaching the defendant, 
that ought to be done ; and if the house be 
shut up, or there be any other good reason for 
not leaving a copy of the writ, explanation of 
that should appear on the affidavits." 

" E. B.” ( Edward Bennett.) 

Wordsworth now (May 8th) again applied to 
the court, submitting that in the present in- 
stance it did appear that there was no house 
or place in Sussex (into which the writ of 
summon* was issued) where a copy of the 
writ could have been left with any prospect of 
its reaching the defendant, and that it could 
not be necessary to leave it with the attorney 
as he did not reride in the county of Sussex. 


JVightman, J. The last day of term is not 
a convenient one for discusring a question 
which is to settle the practice. Master Btmce, 
however, reports to me that where there is 
such a person as an attorney or trustee of the 
defendant to be found, a copy of the summons 
should be left with him. Under particular 
circumstances, such service may be dispensed 
with, but none such appear in tho present 
case. RuTe refused. 

Vernon v. Ponncett . Easter Term, 1846. 


CHANCERY SITTINGS. 

Trinity Term , 18 16 . 


, Friday . 

■ Saturday 
! Monday 
j Tuesday 
j Wednesday 
| Thursday 

I 

Friday . 

, Saturday 
i Monday 
Tuesday 
Wednesday 
Thursday 

Friday . 

! Saturday 
i Monday 
. Tuesday 
Wednesday 

Thursday 


Hortr Cftaiircllor. 

AT WESTMINSTER. 

May 22 Appeal Motions. 

23 Petition-day. # 

25 1 

26 S Appeals. 

27 ) 

28 Appeal Motions. 

0(J \ (Petition-day) Unopposed 
w \ Petitions and Appeals. 
SO 1 


. . SO ) 

June 1 f 

. . 3) 


Appeals. 


4 Appeal Motions. 

. j (Petition-day) Unopposed 
( Petitions arid Appeals 


n) 

ii f Appeals 

to J 
u 


! ( Petition-day) Unopposed 
Petitions uml Appeals. 

Friday .... 12 Appeal Motions. 

A T . ft. — Such days ns his Lordship is occupied in 
the House of Lords excepted. 

See the Roll* Sittings, p, 63, ante. 


Friday* . . 

Saturday 
Monday • 
Tuesday 
Wednesday 
Thursday • 

Friday 

Saturday . 
Monday . 
Tuesday 
Wednesday 
Thursday . 

Friday • • 

Saturday • 
Monday • 
Tuesday . 
Wednesday 

Thursday . 
Friday 


Vfrt-CTtiiftrcHor of lEiiglanlL 

. May 22 Motions* 

. 23 Petition-day. 

. 25 ) Pleas. Demurrers, Excep- 
. 26 > tions, Causes, end Fur. 
. 27 ) Din. 

. 28 Motions 


90 (Petition-day) SliortCauses, 
Petitions, and Causes. * 


. . 30) 
June 1 f 
. . 2 f 
. . 3 ) 


Fleas, Demurrers, Excep- 
tions, Causes, and Fur. 
Dirs. 


Motions. 


~ j ( Peti tion-day ) 8hort Causes , 
0 J Petitions, and Causes 

5) Pleas, Demucrers, Excep- 


9 r 

to) 


done. Causes, and Fur. 
Dirs. • 

Short Causes, 


1 4 KPatitiotHls;) Short Caua 
11 J Petitions, and Causes. 
If Motions. 
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Chancery Sitting*.— Chancery Cam* List*. 


V<rr*C|an(tllor itnfftt Unite. 


Friday . 
Saturday 


Monday 
Tuesday . 

. .95 
. .96 

Wednesday 
Thursday* . 

. . *r 
. . 88 

Friday • • 

: . S!>j 

Saturday . 

. . 30 

Monday • 
Tuesday . 

June 1 
. . 2 

Wednesday 

. . 3 ! 

i 

Thursday . 

. . 4 

Friday 

. . 5 

Saturday . 

• • 6 


Monday 

Tuesday 

Wednesday 

Thursday . 
Friday . . 


May Vt Motions and Causes. 

04 l (Petition-day) Petitions and 
• • m J Causes. 

( Plena, Demurrers, Excep- 
1 cions. Causes, and Fur. 

( Dire. 

Bankrupt Petitions & Ditto. 
Motions and Causes. 

; (Petition-day) Petitions and 
\ Causes. 

Short Causes and Causes. 

! Pleas, Demurrers, Excep- 
tions, Causes and Fur- 
ther Directions. 

{ Bankrupt Petitions and 
{ Ditto. 

Motions and Causes. 

J (Petition -day) Petitions aud 
( Causes. 

Shot t Causes and Causes. 

Demurrers, Kxcep- 
Catises, and Fur- 
Directions. 

Bankrupt Petitions and 
Ditto. 

(Petition-day) Petitions, 
Short Causes & Causes, 
Motions and Cuuses. 


lt ( Pleas, Den 
’ * # “A lions, Ca 
’ • * * ( liter Direc 

. 10 | 

. nj 


18 


lTitr-ebiinrtllor ffffligriim. 


Friday 
Saturday . 

Monday . 
Tuesday • 
Wednesday 
Thursday . 

Friday . . 

Saturday . 

Monday 
Tuesday 
Wedne'sduy 
Thursday . 

Fridov 


Saturday . 

Monday • 
Tuesday . 
Wednesday 

Thursday . 

Friday 


May 2 ‘2 Motions and Causes. 


. . *5 ) 
. . 26 > 
. . 27 ) 


| ) ^titions and 

Pleas, Demurrers, Excep- 
tions, Onuses, nnd Fur. 
Dirs. 

• • 28 Motions and ditto. 

{ (Petition-day) Pleas, De- 
. . tP J niurrers, Exons., Onuses, 

f and Fur. Dire. 

I Short Causes, Petitions, 
. . 30 < (unopposed first,) nud 

( Causes. 

Juno 1) Pleas, Demurrers, Exeep- 
. • 2> tions, Causes, nimFur- 

• • 3 ) titer Directions. 

. , 4 Motions and Causes. 

< (Petition-day) Pleas, De- 
^ mura.. Exons. .Causes, and 
Fur. Dirs. 

Short Causes, Petitions, 
(unopposed first,) and 
Causes. 

Pleas, Demurrers, Excep- 
tions, Causes, and Far- 
ther Directions. 
(Petition-day) Short Causes, 
Petitions, (unop 4 , first,) 
( and Causes, 

1*2 Motions and Causes. 




6 

8 

9 

10 

11-J 


CHANCERY CAUSE LIST. 

Differ oTtftt lioltf. 

Trinity Term, 3816. 

(judo uk NT s r curved.) 

Earl Nelson v. Lord Bridport, exons. 


llulkes v. Beauelerk, cause. 

Bainbridge t>. Biddeley, dem. 

Attorney-General v. Ironmongers Co., fur. dirs. 
and costs. 

Fordyce v. Bridges, cause. 

Lancaster v. Evors, Same r. Moriey, fur. dirs. 
nnd costs. 

Lindgren v . Lindgren, fur. dirs. and costs. 

PLEAS AND DEW BRERS. 

Part heard , Tristram v . Roberts, dem. 

Ryves «r. Duke of Wellington,* do. 
McClelland v. Cotes worth, do. 
Salmon v. Anderson, do. 


Michaelmas TSrm, Walton v. Potter. 

Do. A. J • U. Hope t7. Hope. 

Do. A. J. Hope v. Same. 

Do. H. J. Hope v. Same. 

Stand over until mentioned , llicbardson v. Horton, 
Same t*. Taylor, Same v. Derby, fur. dirs. and co9ts. 
Attorney-General p, Reding; field. 

S. O. to file snppl. bill , llele t». Bexley, Same r. 
Same, exons. 

Campbell v. Crook, exons. 

Part heard , Augernnd v. Parry. 

Part heard , Hodgkinson v . Cooper, and exons. 
Hedges v. Harper, fur. dirs. and costs. 

Lockhart v. Hardy, Thomas v. Hardy, Newman 
v. Hardy, Hardy v. Lockhart, Lockhart o. Arundoll, 
Same?;. Leo, Sumo v. Hardy, Same v. Crouch, fur. 
dirs. nnd costs. 

Michaelmas Term , Churchman v. Capon, fur, dirs. 
nnd costs. 

S. O . after report, Richardson v, Horton, Same 
v. Taylor, Same t*. Derby, exons. 

Woodcock v. Tarbuck, and two petitions. 

1 st Cause day. Kinder r. Lord Ashburton, Same?. 
Pennell. 

S . O. to file interrgs., Barnes r. Hastings. 
Attorney -General v. Uoose. 

1st Cause day. Harris v. Fnrwell, one point only'. 
Ifargrnne v. llargrane. 

Sanderson v. Dobson. 

1st Cause day after term. Attorney- General v . 
Evans, Same v. Davies. 

l«t Cause day, Dowd on v. Hook ; Dowden r. 
Dowden. 

Martin v. Sedgwick ; Same i». Cole. 

Wilson v. Sir William Eden. 

Wilson v. John Eden. 

Brown v. Bullpitt. 

Stone v. Stone. 

Madgwick v. Madgwick, fur. dirs. and costs. 
Jackson v . Jackson, Same v. Same, Same v. 
Some. 

Attornev-Gelmml v • Maclean. 

1st Cause day, Wedderburn v. Wedderburu, Same 
v. Colwill, Dougina v. Same, exons. 

Iiodginson t. Wyatt, exons., and fur. dirs. and 
costs. 

Clark v. Chuck. 

Bagabaw v. Parker, Same*’. Same. 

Staunton e. Scott, Same v . Power, Brown v. 
Staunton, fur dirs. and coats. • 

Whitcher*. Penley, fur. dirs. end costs. 

Meirev. Williams. 

Best v. Davis, exons. 

Bather r. Kearsley, Same «. Fraser. 

Meyer r* Montr.ou, exons., and fur. dirs. and 
costs. 

Jones e. Humphreys, fur. dirt, and costs. 
Attorney-Genera! r. Heron, fur. dirs. and costs. 
De Morlaincourt t. liaise, fur. dire, nnd costs. 



Common La 10 Cause Lists. 


Wood «. Pattison, Same 9 . Black, Same v . Davy, 
fur* dire, a&d costa. 


Todd v. Wilson. 

Page v. Horae. 

Ryall v. Hannam. 

Smurfitt v . Bigge. 

Woolara t>. Hill. 

Attorney-General v. Bedingfield, llammond s 
Charity. 

Attorney-General v. Bedingfield, Yorker's Cha- 
rity. 

Pennell v. Cliffe. 

Hedges v. Harper, Same v. Same, 

Carr v. Iluderson, exons. 

Bate v. Governor and Company of the Bank of 
England. 

Dash wood v. Coffin. 

Coffin v . Coffin. 

COMMON LAW CAUSE LISTS. 
©ucctTtf l&cnrfi. 

NEW 1 RIALS. 

Remaining undetermined at the end of the Sit' 
tings after Easter Term, 1816. 

Hilary Term , 1845. 

London . — Lowe r. Perm, pt. hd. 

Easter Term , 1 845. 

Chester . — The Queen v. Archbishop of York. 
Devon . — Barratt i». Oliver ; Doe several dems. of 
Molesworth, Bt. and others «?. Sleemnn and another, 
part heard. 

Somerset . — Lambert v. Lvddon. 

Northumberland. — Bolnin v. Shaw. 

Durham . — Hay v. Thompson; The Queen v. 
Great North of England Uaihvuy Co.; Ilansell v. 
Hutton, Esq. 

Pork. — Doe d. Lord Downo v. Thompson ; Lord 
Viscount Downe v. Thompson ; Phillips c. Broad- 
ley ; Petch and wife v. Lyon ; James v. Brook. 
Lincoln . — So fiery v. Wray, pt. hd. 

Salop.— Stokes e. Boycott, Esq., in replevin. 
Monmouth. — Williams v. Stiven. 

Glamorgan . — Doe d. Simpson v. John. 

Tiicd during Easter Term , 1845. 

Middlesex • — Hopkins c. Richardson. 

Trinity Term , 1845. 

Middlesex.— Rich v. Dix ; Curling v. S)iepherd. 

• London. — Sheriuglmm v. Collins; Day, by her 
next friend, v. Edwards ; Sedgwick r. Huramon. 

Tried during Trinity Term, 1845. 
Middlesex . — « Pauli and wife, executrix, Ac. v. 
Simpson ; Mitchell v. King. 

Michaelmas Term , 1845. 

Middlesex • — Wimberley v. Hunt ; Baker v. 
Drew ; The Queen v. Thornton ; The Queen t. 
Gompertz ; Gibbons a. Hunter and another ; 
Goode v. Cochrane; Ford v. Beech; Jacobs v. 
Dawes. 

London Buisson v. Staunton ; Brown v. Har- 
nor; Welsh and another v. Reed; Murrieta v . 
Oldfield ; Nicoll v. Gillan. 

8 tafford . — Skerratt v. Christie and another ; Bid- 
dlesUme and others, assignees, Ac. v. Burdett. 

Essex. — Rogers a. Kenney; Doe d. Goody v. 
Carter. 

5i«ir»y.-~Gillett v. Bullirant ; Youell «. Crass ; 
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Archer v. Smyth ; Doe d. Pennington and others 
v . Barrell and another. 

Northampton. — Sutton, a pauper, r. Maguire. 
Cardiff. — Taylor v. Clay and another ; Doe d. 
Lord a. Kingabuty. 

Carmarthen.— -Protheroe e. Jones ; Chambers, Esq. 
v. Thomas and another ; Same v. Sam^; Same e. 
Same. 

Cardigan .— *Doe d. Jenkins and another *. Davies 
and others. 

Brecon . — Maybe ry v. Mansfield. 

Yuri*,— Smith v. Smith ; Marshall v. Powell and 
another ; Spence, a pauper, v. Meynell, Esq., and 
another ; Doe d. Norton v. Norton ; Bainbridge t>. 
Bourne, the younger ; Wilkinson t>. J. II ay garth ; 
Same v. Same ; Bainbridge v. Lax and others. 

Durham.— -Smith v . Hopper and others ; Reed v. 
Same ; llinde r. Raine and another. 

Devon. — Doe d. Earl of Egremont and another 
v. Sydenham, elk. ; Mayor, Ac. of Exeter v. Harvey 
and* another ; Dutncrefl v. Protheroe aftd others ; 
Scbnnk v. Sweetland. 

Cornwall.— Marshall, Esq. v. Hicks. 

Somerset. — Doe d. Earl of Egremont and others 
o. Williams and another. 

Bristol. — Addison r. Gibscu. 

Hilary Te»m t 1846. 

Middlesex. — Page r. Hatchett; Hunter r. Cald- 
well; Doe d. Tebbutt and others v. Brent and 
others. 

London.— White and another r. Burnley ; Bond 
and another v. Nurse and un other ; Turner i>. Ham- 
bier ; The Queen «\ F. Kensington, 

Tried during Hilary Term. 

Middlesex . — Lovelock Frankly n. 

Easter Term , 1816. 

Middlesex . — Temherton v. Vaughan ; 'Thompson 
v. Pettitt and another; Vincent v. Dure, execu- 
trix. 

London . — Curtis v. Pugh ; De Krais v Little wood 
and another; Follctt ami others v. M* Andrew; 
Tucker o C larkson ; The Quoen r. Benjamin Par- 
ker. 

Kent .— Don d. Jacobs v. Phillips. 

Musset. — Standen v. Chri&tmus ; Kino v. Ey»r- 
sheJ. 

Surrey . — Pemberton v. Colls, I). D.; Samuel v. 
Green. 

Durtpen . — Hills und another v . Mesdard and an- 
other. 

York —Mountain v. Groves and another; North 
and another v. Gresham and another. 

Liverpool.— Doe d. Haywood v. Tinsley . 

Chester. — Joitison v. Oldfield; Davis v . Falk; 
Doe d. Groves v. Groves. 

Glamorgan. — Doe d. Richards and another v. 
Evans ; Doe d. Bennett v. Ilnrvey and another. 

Carmarthen. — Thomas, Esq. v. Fredericks, Esq. ; 
Some v. Same. 

Lincoln. — Chapman v. Rawson. 

Stafford . — Whitmore and others, assignees, Ac. v . 
Leak. 

Hereford.— Evans v. liorniatt. 

Gloucester. — Corbett and others a. Adams and 
others; Dos d. Dyke v. Dyke. 

Somerset.— Parnell f. Smith and another. 

Devon . — Wolmer and others Toby the younger. 

SPECIAL CASES AND DEMVRUERS. * 

Dale v. Pollard end others, special case, stands 
over. 

Stephenson, executor, Ac. v • Newman, secy., etc. 
dem„ stands over, _ „ 



$6 


Common Low Ctmu huts. 


Dolby v. Rimington end another, den. 

Pennell end others, assignees, v. Rhodes and 
another, special case. 

Springett v. Morrell and another, dem. 

Robinsen v. Hawksford, special case. 

Flanden v. Bunbury, special case. 

Sharp v. Watts, dem. 1 

Whittaker v. Richards, dem. j 

Frost y. Lloyd and another, dent. ! 

Wilkinson v. Gaston, part heard 
Westley v. Kromheim and others, special case. 
Chamberlain v . Hammond, dem. 

Bead ding v. Eylct, dem. 

Knight and others v. Gaunt, dem. j 

Chamberlain v. Hammond, dem. I 

Lawton i>. Hickman, dem. 

Sharpe if. Bluck, elk. t deni. i 

Bryant and another v . Holmes, dem. 

Kind v . Parry, dem. 

Ranger v. Same, dem. 

I. aorne b. Oldfield, dem. 1 

Herbert v. Booth and others, dem. , 

Newton v. Boodle, sued with others, dem. 

Newton v. Rowe und Norman, sued with another. 

dem. J 

Fielding r, Daniels, dem. 

Cobb v. Allan and another, special case, 
llutt r. Moirell, dem. 

Williams, assignees, &c. r. Chambers, dem. 
Eudon, the younger, v, Brunscomb, Gt., one, ike. 
dem. 

Blagg v. Gibson and another, dem. [ 

Andrews v. Baron Lymlhurat, deni. 

Nicoll v . Orgill, dem. j 

O’Neil, the younger, v. Bundle, dem. 

Dow dem. Renew and another V. Ahhley, special 
case. 

J. ymill und another v. Ckallemler, dem. 

Cardwell and others v. Holgate, dem. 

Bull anil another v. Tuylor and others, dem. ( 

Ray <*< Hirst, dem. 

Smith t*. Ball, dem. ( 

Munden r. Duke of Brunswick, dem. 

Doe d. Ilswkaworth r. Hawksworth, special case. 
Parnell r. Jones, dem. ( 

Mitchell r. Johnson, dem. 
levy r. Webb, dem. 

ffommoit 9ltn0. j 

lit' mane t Paper of Trinity Term, I84d: 

] Enlarged Pules . 

To 1st day.-— Woolley and another v. Smith . 

To 2 ud day. — lolson v. Bishop of Carlisle nnd 


cun. in volt . 

Patteson and others v. Holland and others. 

To stand over till the set. fa. in Qoeen v a Bench 
is determined. # 

Doe (Woodall and others) v. Woodall and an- 
other. 

Benson v. Chapman. 

Holden v. Liverpool New Gas and Coke Com- 
ply. 

Powles Pub. Off. v. Page. 

Beard v. Eger ton and others. 

Doe (Atkinson) v. Fawcett and others. 

Cooper it. Shepherd. 

Pott and others, assignees, v Eyton and another. 
Gibbs and qnother v. Flight ana another. 

Pryce v. Belcher. 

Roberts r.'Gruneison. 

Rich v. Bastei field. 

Gamble t». Kurtz, plaintiff’s rule. 

Demurrers , Trinity Term, 1846 
Fiiday. . May 22 \ 

Saturday . . . 23 f Motions in arrest of judg- 

Monday . . . . 25 £ ment. 

'1 uesday . . . 26 ) 

ednesday ... 2? Special orgume 
Benham v. Earl of Morninglon. 

Easton v, Peploc. 

Smith r. Shirley. 

Guy aid c. Sutton. 

Turner u. W, Browne. 

Finniswood r. Pattison. 

Tuck well <*. Morris. 

Carr r. Maude. 

Dormay r. Borrodaile. 

Fitzgerald and ux. v. Lane and another. 

Coates it. Jones. 

Reynolds nnd others r. Fenton* 

Messent l. Reynolds. 

Dog dem. Blomtield v. Eyre. 

Hutton und another r. Thompson. 

Joll and another v . Stewart. 

Thatcher t\ England, Knt. 

Flay ward r. Bennett. 

Pannell t. Mill, Bnrt. ' v 

Rogers r. Richards. 

Ablett v. Clarke. 

Stephens and another v. Deshorough. 

Smart and another it. Sunders and others. 

Tooiner it, Gingell. 

Wight man r. Green. 

Bo v son and another v. Gibson and others 
Poit nail and another it. Newark. 

W llhanis r. Capper. 

Sieveking und another tJ. Dutton. . 

Baker and another tt. Palmer. 


others. 


Mills i>. Acres. 


New Trials of Eustrr Term last. 1 Barry and another it. Negliam and another. 

M'uldUux. — G amble r. Kurt*, dofa.laiit’, rule , > Do « < Phillip.) r. Rolling.. 


C ran well v. Cooper. 

London . — Siggers r. Paynter and another ; Boy- s 
dell and another r. Harkness. 

Bedfordshire . — Coulthns i*. Bowes, elk. ; 

Somerset. — Doe d. Harrison v . Hampson ; Doe 
d. Gaia ford and others v. Stone. 

Kent . — Elston r. Gaacoyuw. 

Surrey . — Gibbous v. Alison. 

Essex. — Dee (Bay ley and others) r. Foster; Pig- 

S itt v. Eastern Counties Railway Co. ; Gaily r. 
ound, Kso. 

Toil . — Tempest and another v. Kilnet ; Bowlhy 
• Dell. * 

LivtrjKtoL — Tootal e. Johnston*. 


Friday, . . May 29 1 

Wednesday June 3 > Special arguments. 

Friday ... 5) 

Cit)ci«cr. 

PEREMPTORY PAPEB. 

Trinity Term, 1846. 

To he celled on the first day of the Term* alter the 
motions, and to be pr o cee d ed with the nest day, if 
.necessary, before the motions. 

Date Rule Nisi, April 17, 1846. — Bens t.Btock- 
dele and another $ Bteofcdafe and another a Bentt ; 



»r 


Ctampft Jbfl* Cause Lists. 


Benn v. Stockdale mad another ; and in the matter ! 
of the arbitration between Hebert Benn and Thejnaa 
Stookdaie and John Slookdale. 

0th May. 1846. — Sherwood v. Clark. 

23rd April* 1846. — Parker v. Heines. 

• • . . Parker v. Upfit. 

.« . • Parker v. Middleton. 

. • . . Parker v. Harris. 

22nd April. 1846. — Price v. Richardson. 

2nd May, 1846. — Waller v. Blacklock and others. 
28th April, 1846. — Balmer v. Richmond. 

22nd April, 1846. — Hoed. Steoe and another r. 
Wheeler. 

2nd May, 1846. — Ellis v. Hosier. 


SPECIAL PAPER. 

Far Judgment. 

Duncan v . Benson, dem. 

(Heard 2nd June, 1845.) 

Cooke and another v. Turner and others, special 
case. 

(Heard I3tli Feb. 1846.) 

Ashley and others v. Pratt and others, special 
case. 

(Heard 7th April 1846.) 

Money penny v . Dering, by order of Vice-Chan- 
cellor Wigram. 

(Heard 5th May, 1846.) 

For Argu mint, 

Offor v. Windsor, dem. 

Griffiths v . Pyke, dem. 

(To stand over at the requestof parties until special 
case settled.) 

The Dean and Chapter of Ely v. Cash, special 
case, by order of the Lord Chancellor. 

(To stand over to amend cose.) 

Trail, Esq. v • 11 on nay, special case, by order of 
Mr. Baron Alderson. 

(To stand over to amend pleadings.) 

Wallis und others, executrix and executors, v. 
The Great N^estern Railway Company, deiu. 

Pardoe, executor, &c. v. Price, special case, by 
order of Nisi Prius. 

The Muyor, Aldermen, and Burgesses of the 
Borough ot Salford v. Ackers, dem. 

Braham v. Wilkins, dem. 

Henry v. Goldney, dem. 

Ridsdale and another v • Merrell, dem. 

Steadman v. Hockey, dem. 

NightingaU v. Smith, special case, by order of 
Vice-Chancellor of England. 

Yeats v. Pultney, dem. 

Yeats r. Pollock, dem. 

Torre v. West, dem. 

Chan tier and wife v. Lindsey and wife, dem. 
Brindle v. O'Neil, and another, dem. 

Doe d. Lloyd and others v. Jones, special case, by 
order of Nisi Prius . 

Doe d. Lloyd and others v. Done, special case, 
by order of Nisi Prius . 

Holford v . Crawshay, dem. 

* Bigg* v. Bnrbridge end others, dem. 
flabbertnn t. Mitchell, dem. 

Price and another, executors, fie. v. Woodhouse 
i danother, dem. 

Stride v. W eddy, dem. 

PiUrington end another v. Cooke, Esq., dem. 

Cfitf *. Andrews, dem. 

Bo bh m on Pmrdfty, special esse, by order ofj 
Vtae-Cbaaoeilor Wigram. ?! 

James and enother v. Crene and another, special 


case, by order of Nisi Prius. 

Holloway and others v. Page, dem. 


NEW TRIAL PAPER* 

For Judgment. 

Moved Michaelmas Term, 1845. 

Bristol , Mr. Justice Erie .—* Kynoston and others, 
assignees, &c. v • Davies and others. , 

(Heard 6th Feb. 1846.) 

Moved Hilary Term , 1R46. 

Middlesex, Lord Chief Aciranv— ' Tbornett v. Haines. 
(Heard 28th April, 1846.) 

For Argument. 

Moved Michael mm Term, 1845. 

Middlesex , Lord Chief Baron . — Bunnett v. Smith. 
(2nd May, ordered to stand over uutil Michaelmas 
Term.) 

Moved Hilary Term, 1816.* 

London, Lord Chief Huron, — Lamart v. Heath ; 
Ackerman and others i\ Ehrenspvrger. 

Moved Michaelmas Term , 1843. 

Staffordshire , Mr. Justice Williams, — Foley 
Botfield. 

(22nd Jan. 1846. — Restored to the paper on the 
application of Mr. Sarjeunt Tulfourd.) 

Moved after the 4th day of Hilary Term, 1846. 

Middlesex , Mr. Huron Platt . — Masters t>. A hit bo!. 

Moved Baiter Term , 1016. 

London , Lord Chief Baron.— Daniels r. Fielding ; 
Grant r. Maddox. 

Middlesex , Air. Baron Plott . — Harris v. Colley ; 
Beamish r. Owens; Wottou r. Frucfuo/o, on aih- 
davit. 

London , Lord Chief Baron.*— Goldicutt v. Beagin, 
on affidavits ; No. 1. Fenwick v. Boyd ; No. 2. Fen- 
wick c. Boyd ; Lawric e. Douglas; Law *?. Thomp- 
son ; Walstah v. Spottiawooue ; Filbey i». Hodg- 
son ; Hills c. Croslund ; Knglehcart r. Moore. 

Stafford, Lord Chief Baron . — Bickley v. Boy dell, 
jun. 

Shrewsbury , Mr. Baron Platt.— Bradley c. Tonga ; 
Garbett v. Varborougli. 

Hereford , Lord Chef Baron . — Wheeler v? Dal- 
le wy. 

Monmouth, Mr. liar on Platt . — Mason v. Jenkins 
and others. 

Ayfasbury, Mr, Justice Mauls. — Tarry, a pauper, 
v. Newman, Esq. 

Maidstone, Mr. Baron Alderson *— Barnett v. Hur- 
ris, on affidavit ; Doe d. Stare and another v. 
Wheeler. 

. Maidstone, Ijord Denman. —• Smith v» Jeff ryes ; 
Jackson and ux. v. Smithson* 

Winchester, Mr. Baron llolfe . — Pratt v. Betts* 

Salisbury , Mr. Justice Erie.— Mayor, fic. of Poole 

Whitt. ‘ 

Northampton , Mr. Justice Colt man . — Ashby and 
others, executrix and executors, on affidavits, v. 
Bates. 

Derby , Lord C. J. Tindal*— Myddleton v. Lester. 

Warwick , Lord C. J. Tindal . — Tart s. Darby and 
another; Geacli and others, assignees, Ac., t. 
Ingall, actuary, &c. ; Huntingdon y. Grand June* 
tion Railway Company. 

York, Mr. Justice Patteson.—Neylor . and ano- 
ther v . Scorab ; Booth v. Millns. 

York, Mr. Justice Coleridge . — -Whatley sad ano- 
ther v. Davison the Youi.ger. 

Liverpool , Mr. Justice Pattewn ,— Pilkiogton ar.d 
another v. Scott and others. 
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Proceedings in Parliement—Letter Box . 


Liverpool, Air. Justice Coleridge . — Tirett v. 
Spencer ; Unwin v. Horner and another ; Haim v. 
Holton ; Ormerod and othera on affidavit v . 
Chadwick and another, Esqrs. 

C. P. Lancaster, Liverpool , Air. Justice Coleridge . 
— Kamabottome. Duckworth and another ; Fletcher 
v. Marshall and another ; Mauaden v. New march 
and anotbet. 

Carnarvon, Mr. Justice Williams, — J ones v. 
Carter; *Jo nes v. Foster; Owen v. Mann and 
othera; Jonas v. Mann and others; 1). Hughes v. 
Mann and others ; M. Hughes v. Mann and others ; 
Griffiths v. Mann and others. 

Beau mans , Mr. Justice Williams, — Hughes" v. 
Hughes and others. 

Chester \ Mr. Justice Williams . — Pott and others, 
asrfigneas, v. Clegg, executors, Ac. ; Stanbuiy v. 
Nickson ; Kearsley v. Cole ; Chamberlaino v. The 
Cheater and Birkenhead Railway ('ompnnv. 

Swansea, Air. Justice Wightman. — Norris y. 
Barnes and«others. 

City of Chester , Recorder of Chester . — Seller and 
othera c. Jones. 


Moved after the 4th day of Faster Term, 1840. 
Middlesex, Air. If a von A Iderson . — Swift v. Ilaw- 
kin*. * 

London , Mr. Huron Platt. — Cooper, Fsq. P. O. v. i 
Falk nor. I 

IBxcTirqua of IHcn*. 

IN MID DM SEX. 

In Term . 

1st Sitting. Monday . . , May 25 

2nil Sitting, Tuestliiy • r . June 2 
3rd Sitting, Tuesday . ... 0 


IN LONDON. | 

1st Sitting, Friday (• . • • May 39 1 

2nd Sitting, Friday .... June 6| 
( And bp Adjournment if necessary,) Saturday 0 | 
After Term. 


IN MIDDLESEX. IN LONDON. j 

Saturday . • Juno 13 | Monday . • Juno 15 1 

(To adjourn only.) j 

T|»e Court will sit in Middlesex, at Nisi Prius in j 
Term, by adjournment, from day to day, until tho 
causes entered for the respective Middlesex sittings ‘ 
are disposed of. 

The Court will sit, during and after Term, at ten 
o'clock. S 


PROCEEDINGS IN PARLIAMENT RE- ! 
LATINO TO THE LAW. | 


£U*CUt*. (14th May, 1848.) 
Indemnity. 

• Commons Inclosure. 

Insolvent Debtors, (India). 

Roust of fLorfc*. 

NEW DILLS. 

Real Property Conveyance. — In committee. 
See the bill pp. 50, 70, ante. Lord Brougham. 

* General Registration of Deeds. — • Lord 
Campbell. Deferred until the Com Bill has 
passed. * 

Religious Opinions Relief.— Re-committed. 
Lord Chancellor. 

Punishment for deterring Prosecutors, Wit- 


nesses, &c. — In Committee. See the bill, 31 
L. O. 472. Lord Denman. 

Real Property Burdens. — In Select Com- 
mittee. e 

Metropolitan Buildings. — For 2nd reading. 
Sec the bill, 31 L. O. 426. 

Railway Companies Dissolution. — For 3rd 
reading. Lord Dalhousie. 

Railway Deposits. — In Committee. 

Insolvent Debtors’ Act Amendment. — In 
Committee. Lord Brougham. 

Friendly Societies.— In Committee. 

St. Austell Small Debts Court, — In Com- 
mittee. 

Real Property Registration. 

Petitions against, from Attorneys of— 
Liverpool, 

Beverley, and 
Last Riding. 


Rouse of OToinmonfi. 

NEW BILLS. 

Administration of Criminal Justice. — To be 
reported. 

Bankruptcy and Insolvency. — For 2nd read- 
ing. 10th June. See the bill, 31 L. O. 569. 
Mr. Hawes. 

Roman Catholics* Relief. — Re-committed. 
Sec the bill, p. 402, ante. Mr. Watson. 

Small Debt Courts : 

Salford, Hundred. — Re-committed. 
Somerset, 

Northampton, 

Birkenhead. For 2nd reading. 

Poor Removal. — In Committee. Sir J. 
Graham. See analysis of the bill, 31 L. O. 473. 

Highway Laws Amendment. — For 2nd read- 
ing. Sir James Graham. 

Corresponding Societies, Lectures, &c. Mr. 
T. S. Duneoinbe. « 

Metropolis Interments. Mr. Mackinnon. 
Death by Accidents Compensation. For 2nd 
reading. 

Deodands Abolition. Mr. Bouverie. 

Total Abolition of the Punishment of Death. 
Mr. Ewart. 


THE EDITOR’S LETTER BOX. 

The review of several new books shall be 
proceeded with as early as possible. 

“ Lex’* is informed that it is not expected 
that the candidates for examination should 
answer all the questions under the three heads 
required by the examiners to be answered. 
They should answer all the questions they can. 
Common law and equity and one other branch 
are essential, but the remaining two should 
not be neglected. 

Some communications are unavoidably de- 
| ferred on account of the long schedule of the 
| Short Form Conveyancing Bill. 
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SATURDAY, MAY 35, 1846. 


■■ ■ Quod magis ad nos 

Pertinet, et nescire malum est, agitamus,” 

Horat, 


CONSTRUCTION OF THE 
NUITY ACTS. 


AN- 


STATEMENT OF CONSIDERATION IN 
MORJAL OF ANNUITY DEED. 


ME- 


cresy with which such transactions arc 
conducted and it is therefore enacted — 

“ That a memorial of every deed, bond, in- 
strument, or other assurance, whereby any 
annuity 4 >r rent-charge shall, from and after 
the passing of this act, be granted for one or 
The advocates for a general registration I more life or lives, or for any term of years or 

of deeds and conveyances contend, that Hv^hdir^tbrntwe 0 nV°days r of , ?hI 

render such a registration effectual, or in - 1 execution of EUch (le ed, bond, instalment, or 
deed useful for any purpose, a certain form j other assurance, be inrolled in the High Court 
must be prescribed, and a rigid adherence : 0 f Chancery ; and that every Buch memorial 
to it enforced, by enacting, that a deviation shall contain the day of the month and the 
from the prescribed form should render the ' year when the deed, bond, instrument, or 
document inoperative. In such an event, i ° i jj ler assurance bears date, and the names of 
.ft™, J to wh«l ex...;, would 

J u «t claims of parties be defeated by an un- ; forth th * e annual „ uin or sum8 t0 be paid, a „d 
intentional noncompliance with the pre- j the name 0 f tbe person or persons for whose 
scribed forms? What has occurred with j life or lives the annuity is granted, and the 
reference to enactments of a similar cha- consideration or considerations for granting the 
racter, butbiore limited in their operation, 
affords some materials for an answer to this 
inquiry. 

The memorial required to be enrolled 
under the Annuity Acts, has given rise to 
a class of cases in which the courts, putting 
a construction upon those acts, have felt 
bound to decide, that solemn instruments 
prepared with ordinary care, and express* 
mg the clear intention of the parties, were 
wholly void for want of a compliance with 
certain prescribed forms. As the courts 
of law are bound to administer and not to 
make the law, these decisions, in a judicial 
view, are unexceptionable, but the hard* 
ship and injustice to individuals created by 
the state or the law which occasioned those 
decisions, are manifest. The Annuity Acts 
are not of ancient date, and the occasion 
of them is explained by the 17 Geo. 3, c. 

86, s. 1, which recites, that *' the pernicious 
practice of raising money by tne sale of 
life annuities hath of late years greatly in- 
creased, and is much promoted by the se« 

Vol. xxxti. No. 951. 


same ; otherwise every such deed, bond, instru- 
ment, or other assurance shall be null and void 
to all intents and purposes.” 

This statute, after on experience^ of 
more than thirty years, was found to im- 
pose too many technical difficulties upon 
the grantees of annuities,* pnd to relieve 
them it was repealed by the 58rd Geo.’8, 
c. 141, which enacted — 

"That within thirty days after the execution 
of every deed, &c., whereby any annuity or 
rent charge shall, from and after the pasting of 
this act, be granted for one or more life or 
lives, or for any term of years or greater estate, 
determinable on one or more life or lives, a me- 
morial of the date of every such deed, tec., at 
the names of all the parties and of all the wit- 
nesses thereto, and of the person or persons for 
whose life or lives such annuity or rent charge 
shall be granted, and of the person or penont 
by whom the same it to bo beneficially received, 
the pecuniary consideration or considerations 


* Per Baxley, J., in Cr&wtkar. y. Wmhaorth, 
6 Barn. ftCrei. 366} 0 D. & R. 280', S. C. 

F 
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for granting the same, and tye annual sum or 
sums to be paid, shall be enrolled in the High 
Court of Chancery, in the form or to the effect 
following, with such alterations therein as the 
circumstances of any particular case may 
reasonably require j otherwise every such deed, 
&c«, shall* be null and void to all intents and 
purposes/' In the form of memorial in that 
section, in the column headed, “ consideration 
and how paid/’ are these words and figures by 
way of example lOOf. paid in money ; 600/. 
paid in notes of the Governor and Company of 
the Bank of England, or other notes or Dills of 
exchange, as the case may be/’ 

Under the earliest of the statutes re* 
cited it was held, that all considerations, 
whether pecuniary or otherwise, must be 
stated, aud that where a pecuniary con- 
sideration, or part of it, was paid by drafts 
on bankers, or promissory notes, it was ne* 
cessary to set them out, and mention the 
time when they were payable ; b and in one 
case/ where a memorial stated, tl|pt u part 
of the consideration money, 199/. 105., was 
paid by a draft of J. llarvey on Messrs. 
Lockharts, bankers in Pall Mall, which 
said draft was duly honoured/’ although it 
was urged that a banker's cheque is always 
considered as money, the court held the 
memorial to be insufficient. # So in Morris 
v. 1Vutl, iX the memorial stated, that the 
consideration money was paid “ in Bank of 
England notes, and country bank notes," 
without specifying the dates and times of 
payment of the latter, and it was held to 
be necessary to state the time of payment, 
a decision subsequently confirmed in Duke 
v. Rogers / 

r Jhe question as to the sufficiency of the 
statement of the consideration in the me- 
morial of an annuity deed, enrolled under 
the statute 53 Geo. 3, c. 141, was brought 
under the consideration of the Court of 
Common Pleas in a very late case/ upon a 
rule calling on the executors of William 
Abbott to show cause why a warrant of 
attorney and judgment signed thereon, and 
an annuity deed and memorial, should not 
be set aside. 

It appeared upon affidavit, that the con- 
sideration money for the annuity, which was 
granted so far back as 1828, was 460/., and the 
> memorial under the heading “ consideration ” 
was in these words ' "The sum of 450/., paid 
by foe said W. Abbott to foe said J. E. M. 

1 Rumbaii v. Murray, 3 T. R. 298 ; Berry v. 
Jfcwly, 6 T. R. 690. 

^ • Afo v. Cabanas, 8 T. R. 328. 

4 1 208, 

„ 4 * Bead. AJBag. 19) 49 B. Moart, 402. 

• MNMt *. Dony&s, JL Com. Beach, p. 483* ( 


Douglas, in bis own proper person, in manner 
following, that is to say 23/. by a draft of 
even date with the aforesaid recited indenture 
of assignment, drawn by the said W. Abbott f 
on Messrs. Barnett, Hoare, & Co., 17 1* in 
sovereigns, and foe residue of foe aforesaid 
sum of 450/., being 410/. in notes of the 
Governor and Company of the Bank of Eng- 
land, payable to bearer on demand, and which 
said three several sums make the aforesaid 
consideration of 450//* The objection was, 
that the memorial did not set forth when foe 
draft for 23/. on Barnett, Hoare, & Co., was 
payable. In, answer, an affidavit was used to 
which the identical draft for 23/. was annexed, 
itnd it appeared to be a draft payable on de- 
mand. 

The court, however, was of opinion, that the 
objection must prevail, the memorial not being 
such as was required by the statute 53 Geo. 3, 
c. 141. It was true that by that enactment it 
was only necessary to mention in the memorial 

C ecuniary considerations, but they were to 
e stated in the form prescribed by the act. If 
part of the consideration had been a bill of ex- 
change, it could not have been contended, that 
it would be unnecessary to state the time when 
it would become payable, that being necessary 
to show the real nature and value of the con- 
sideration. The same necessity existed for 
stating when a draft* was payable. It was sug- 
gested that a draft meant a draft payable on 
demand, but the courts in former cases refused 
so to construe it, and this court was now 
bound by those decisions, and compelled to de- 
clare the memorial in question insufficient. The 
result of this decision was, that the deed, bond, 
instrument, or other assurance by which the 
annuity was granted, was null and void, 
although the court only felt itself called upon 
to interfere by setting aside the judgment 
signed on the warrant of attorney! 

'Whether considered as regards principle 
or authoiity, in a judicial view, the de- 
rision of the Court of Common Pleas ap- 
pears to have been clearly right ; but apart 
from legal considerations, the consequence 
of the decision is, that after an interval of 
nearly twenty years, and after the death of • 
the grantee, a security for which he paid a 
bond Jide consideration, and upon which 
lie might have fairly reckoned as affording 
some provision for those who survived him, 
turns out to be utterly worthless, solely 
because the words “ payable on 'demand’’ 
were ignorantly or inadvertently omitted 
in the memorial. Cases of this description 
suggest the inexpediency of making the 
validity of transactions between man and 
man depend upon unnecessary forms, 
which, however W|le they may appear to 
the framers, as practical experience moves, 
are not always strictly c om p l ied with. 
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EVIDENCE IN DIVORCE CASES. 

REQUIRED BY THE HOUSE OP LORDS* 

In the ecclesiastical tribunals the effect 
of ^ a confession of adultery as matter of 
evidence in a suit of divorced a mcnsa ct 
ikorot is governed by the Canon No#105, "re- 
specting marriage, ^passed by the Cham* j 
ber of Convocation; in the year 1603,. 
whereby it is enjoined, that in all proceed- ! 
ings of divorce, *' credit be not given to the | 
sole confession of the parties themselves/* ( 
A confession of adultery, therefore, per se, 
will not be sufficient to justify a sentence * 
of divorce in the spiritual courts, although, 
when coupled with other evidence, sucli 
confession will have the greatest weight. 

The rule is pretty nearly the same in ■ 
the House of Lords upon bills of divorce 
a vinculo matrimonii ; as appears by a very 
recent case in which the point was so de- 
cided by Lord Brougham , who presided on 
the woolsack. We are now referring to 
Captain Crcagh’s Divorce Bill, which came 
before their lordships on Tuesday last, 
and in which one of the witnesses having 
given evidence of his having found tilt 1 
guilty paramours living together in Bel- 
gium, he proceeded to state the substance 
of Mrs. Creagh's acknowledgment, not only 
that she had committed the alleged adul- 
tery, but that she was resolved never to 
part from the man with whom she had 
eloped. 

Mr. Mucqneen> as counsel for the pe- 
titioner, submitted that j this evidence was 
sufficient. But Lord Brougham , however, 
ruled that further proof was indispensable, 
as the house were never satisfied with a mere 
confession, whether written or oral. Other 
evidence was accordingly adduced ; and 
the proof being at last satisfactory, the 
bill was read a second time, and committed 
in due course. 

We hhve thought it right to notice this 
case because there is an opinion enter- 
tained by Rome members of the profession 
that a confession of adultery is not at all 
receivable in cases of this description. 
Such a confession is, however, most im- 
portant, though not to be regarded as con- 
clusive, unless supported by collateral cir- 
cumstances. 


NEW STATUTES EFFECTING ALTERA- 
TIONS IN THE LAW. 

ANNUAL INDEMNITY ACT. 

9 Vict. c. 13. 

An Act to indemnify such Persons in the 


United Kingdom as have omitted to qualify 
themselves for Offices and Employments, 

and to extend the Time limited for those 

Purposes respectively until the 25th day of 
j March, 1847. 

1 4/ A 3/ey, 1846. 

[The general Act relating to Attorneys and 
Solicitors, 6 & 7 Vict. c. 73, having "provided 
for cases in which articles of clerkship were 
omitted to be registered, &c., the preseat act 
contains no clause particularly affecting the 
profession, anti we therefore give only an ab- 
stract of the act.] 

1. Reciting 1 (J. 1, st. 2, c. 13 ; 13 C. 2, st. c. 

1 ; 25 C. 2, c. 2 ; 30 C. 2, st. 2 ; 8 G. 1, c. 6 ; 

9 G. 2. c. 20 ; 18 G. 2, c. 20 ; 0 G, 3, c. 53 ; 

4 G. 4, c, 17 ; 10 G. 4, c. 7. Persons who 
have omitted to qualify themselves as required 
by the recited acts are indemnified and allowed 
further litnc until the 25th March, 184 7* 

2. Indemnity to those who have omitted to 
make and subscribe the oath and declaration 
required by the Irish Act of 2 Anne until the 
25th March, 1847. 

3. Not to indemnify persons against whom 
final judgment has been given. 

4. Not to exempt justices acting without 
legal qualification. 

5. Admissions to corporations may be 
stamped after flic time allowed, vis., on or be- 
fore 25th March, 1847. 

6. Not to restore persons to any office avoided 
j by judgment. 

j 7. General issue may he pleaded. 

| NEW BILLS IN PARLIAMENT. 

| VEXATIOUS ACTIONS. 

This is a hill for protecting from vexatious 
actions persons discharging public duties. It 
j sets forth in the preamble, that it i<* expedient 
that all persons discharging public duties, 
whether legislative, judicial, or ministerial, and 
whether imposed by the common, the ecclesias- 
tical, or the statute law of the realm, should be . 
protected from vexatious actions : And that it 
would greatly conduce to this salutary end, if 
the law respecting notices of actions, limita- 
tions of actions, venue, tender of amends, pay- 
ment of money into court, picas of the general 
issue, and costs, were, so far as regards actions 
or suits commenced against any of such per- 
sons, uniform. By 5 & 6 Vict. c. 97# the ob- 
jects here contemplated were partially effected ; 
hut it i 9 expedient to alter some of the provi- 
sions therein contained, and to embody the re- 
mainder in a more comprehensive act : it is 
therefore proposed — 

1. To repeal that act. 

2. That 21 J$c* 1, c. 12; and* so much 
of 42 G. 3, c. 85, as extends the provisions of 
the 21 Jac. I, to any persons who may by law 
commit persons to safe ’Cttwf within this 
kingdom; and also so much of any clause, pro- 

F 2 
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vijipii # or enactment in any act of parliament at 
aff&da to any person acting or intending to act 
upper or by virtue, or in pursuance or under 
the authority or in execution, of any act of par* 
liament, any special protection or privilege in 
regard to notice of action, notice of cause of 
action* limitation of action, venue, tender of 
amends, payment of money into court, plead- 
ing the general issue and giving special matter 
in evidence under it, or costs, shall be and the 
same are hereby respectively repealed. 

3. That nothing herein contained shall be 

construed to repeal or alter no much of the 42 
G. 3, as relates to persons who may by law 
commit persons to safe custody out of this 
kingdom, or so much of any other act of par- 
liament as affords any such protection or privi- 
lege as aforesaid to any person while acting or 
intending to act out of this kingdom under or 
by virtue, or in pursuance or under the autho- 
rity or in execution, of any act or acts, statute 
or statutes, ordinance or ordinances, or law or 
laws, or lawful authority, in any plantation, 
island, colony, or foreign possession of her 
Majesty. ♦ 

It then provides that notice of action and of 
the cause of action shall be given as follow 

4 . That no action or suit shall be commenced 
against any person for any act done or omitted 
to be done by him whilst acting or bond fide 
intending to act in the discharge of any public 
duty, whether legislative, judicial, or ministerial, 
and whether imposed by the common law, the 
ecclesiastical law, or any act of parliament now 
passed or hereafter to be passed, until the full 
expiration of one calendar month next after no- 
tice in writing shall have been delivered to him, 
or left at bis usual or last place of abode, by 
the person who intends to commence such 
action or suit, or by his attorney or. agent ; and 
such interval of one calendar month between 
the service of the notice and the commencement 
of the action or suit, shall in all cases he suffi- 
cient. 

5. That such notice shall contain a clear and 
explicit statement of the cause of action, aiul of 
the name and place of abode both of the person 
who intends to commence such action or suit 
and of hia attorney or agent ; and no evidence 
shall be admissible on behalf of the plaintiff* on 
the trial of any such action or suit except such 
as supports ins cause of action so stated in 
such notice. 

The limitation of actions and the venue are 
thus enacted 

6. That no action or suit shall be commenced 
against any person for any such actor omission 
as aforesaid after the full expiration of six ca- 
lendar months next after the cause of . action 
shall have arisen, or in the case of continuing 
damage yfter the full expiration of three calen- 
dar months next after such damage shall have 
ceased, but in all cases the plaint# shaft be en- 

to commence any such action or suit at 
{fan* before the expiration of such six 
months and three months respectively; pro- 


Parliament , 

vided that the provirions last mentioned touch- 
ing the periods of six months and three months 
shall not extend or apply to any actions brought 
or to be brought in this country in^ respect of # 
any matter or thing done or happening m any 
place beyond the seas out of Europe . 

7. That if any action or suit hereafter to be 
commenced against any person for any such 
act or omission as aforesaid the venue is laid in 
the county, district, or ffece where the cause of 
action is alleged to have accrued, the trial shall 
be had in such county, district, or place, unless 
both the plaintiff and defendant consent and 
agree that the Venue shall be changed, and 
that the trial shall be had in some other county, 
district, or place ; and if in any such action or 
suit as aforesaid the venue is laid in any other 
county, district, or place than the county, dis- 
trict, or place where the cause of action is al- 
leged to nave accrued, the defendant shall have 
the same privilege as a defendant in ordinary 
transitory actions now has of changing the 
venue, and in the event of his exercising such 

rivilege the plaintiff* shall not be entitled to 
ring hack the venue to the original county, 
district, or place, merely on an undertaking by 
him to give material evidence in such county, 
district, or place: Provided always, that no- 
thing herein contained shall preclude the court 
in which such action or suit shall be brought 
from directing that the venue shall be brought 
back to the original county, district, or place, 
if the plaintiff* can show to the satisfaction of 
such court that there is reasonable ground for 
believing that a fair trial cannot otherwise be 
had. 

The following are the provisions regarding 
tender of amends and payment of money into 
court. 

8. That any person as aforesaid who has 
been served with any such notice of action as 
aforesaid may, at any time within one calendar 
month after such notice has been received by 
him, tender amends to the person complaining, 
or his attorney or agent, and, in case the same 
is not accepted, plead such tender in bar of any 
action to which such notice refers, either alone 
or together with the general issue, or any other 
pleas which the court, wherein such action 
is pending, or any one of the judges of the su- 
perior courts at common law, may allow ; and 
such plea of tender need not be signed, by 
counsel, and shall have the same fifect as the 
like plea now has in ordinary actions, except- 
ing only that it shall not, neither shall the fact 
of tender, be regarded in the light of any ad- 
mission of the cause of action. 

9. That any person as aforesaid who has 
neglected to tender amends or has tendered 
insufficient amends within the time above spe- 
cified may, in the event of any such action as 
aforesaid being brought against him, pay into 
the court in which such action is pending any 
sum of money by way of compensation pr 
amends, and mead such payment, eit^.efope 
or together with the general issue, mr 

pleas that the- said court or any one cuf the 
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judges of the superior courts at common law 
may allow; and no permission of the said 
coojt or of any judge shall be necessary before 
* fi u<5n payment snail be made, neither shall such 

E lea of payment of money into court be signed 
y counsel, but such plea shall have the same 
effect as the like plea now has in ordinary ac- 
tions, excepting only that it shall not, neither 
shall the fact of paying money into court, be 
regarded in the light of any admission of the 
cause of action. 

10. The plea of general issue may be 
pleaded. 

Then come the clauses as to Costs : 

11. That the defendant in any such action 
or suit as aforesaid who succeeds, either by ob- 
taining a verdict or by having judgment in bis 
favour upon demurrer, or by the plaintiff being 
nonsuited, nonprossed, or discontinuing his 
action, shall not be entitled to double, treble, 
or other special costs, but shall receive such 
lull and reasonable indemnity as to all costs, 
charges, and expenses incurred in and about 
Ins defence thereto as shall be taxed by the 
proper officer in that behalf, subject to be re- 
viewed in like manner and by the same autho- 
rity as any other taxation of costs by such 
officer. 

1 2. That if in any such action or suit as afore- 
said the plaintiff shall obtain a verdict, he shall 
not be entitled to recover any larger costs from 
the defendant than the sum of 10/., if the court 
or judge before whom the action or suit shall 
be tried shall certify on the record that in its or 
his opinion the defendant has acted bond fide , 
and lias had reasonable ground for supposing 
that his conduct has been justifiable ; but unless 
the said court or judge shall so certify, the 
plaintiff who obtains a verdict shall be entitled 
to costs in the same manner and to the same 
extent as a successful plaintiff is now entitled 
in ordinary actions. 

13. That nothing herein contained shall 
extend to any action or suit commenced before 
the expiration of three calendar months next 
after the passing of this act. 

14. That, so far as regards any privilege or 
protection afforded by this act, the question of 
the bond fide of the defendant shall be for the 
• decision of the court or judge before whom the 
action or suit shall be tried. 


REASONS AGAINST THE SALFORD 
HUNDRED COURT BILL. 


Ws understood that this and other local 
court bills would be suspended until a general 
measure were introduced, but it appears that 
the promoters are still pressing forward. We 
therefore state the following objections : — 

. object of this bill is to extend the 
jurisdiction of the Hundred or' Wapentake 
Cpurt of 8alford, from forty, shillings to fifty 
pjpttii, and to make it a court of record, with 
all the powers incident to each courts, includ- 


mg the power to fine and imprison; and it 
provides, that after applying such part of the 
fees as the judge or the court snail direct 
towards the expenses of the court, the monies 
remaining shall be paid, one-fourth thereof to 
the Earl of Sefton, the steward of the court, 
(who holds office by grant from the crown,) 
and his descendants, — one-fourth to the judge, 
—one-fourth to the deputy- steward, and txte 
remaining fourth to provide clerks, &c. 

It is submitted that the bill is unnecessary, 
and on many grounds objectionable. 

I. By an act passed in the last session of 
arliament, 8 & 9 Viet., c. 127, a. 9, her 
lajesty, with the advice of her privy council, 

xnay enlarge the jurisdiction of any courts for 
the recovery of small debts to all debts and 
demands not exceeding twenty pounds, and also 
make regulations for holding such courts both 
us to time and place ; and if a case could be made 
out for the extension of the jurisdiction of the 
Salford Hundred Court, it is submitted that 
the ends of justice would be more effectually 
answered by an extension of the jurisdiction 
by means of that aelfcthan by a bill which 
would in effect be the means of establishing 
within the Hundred of Salford a court with 
powers and machinery similar to those of the 
courts of law at Westminster. 

II. The legislature, hitherto, has confined 
the jurisdiction of courts for the recovery of 
small debts to five pounds, ten pounds, or 
fifteen pounds f *ami in the last general act to 
twenty pounds ; whereas it is proposed by the 
present bill to extend the jurisdiction to fifty 
pounds. 

III. It is submitted, that it is neither neces- 
sary nor expedient to enlarge the jurisdiction 
of the Salford Hundred Court, because this 
district is abundantly supplied with courts for 
the recovery of debts : — 

1. Her Majesty’s Court of Common Pleas at 
Lancaster exercises within the county a juris- 
diction for the decision of civil suits concur- 
rently with the courts at Westminster. 

2. There are courts of request in all the 
principal towns within the Hundred of Sal- 
ford ; viz. Manchester, Stockport, Ashton- 
under - Lyne, Bolton, Bury, # Oldham, and 
Rochdale, with jurisdiction to *the amount of 
fifteen pounds, which are more convenient to 
the inhabitants of those districts, than if com- 
pelled to attend a court, in Which they must 
employ attorneys at a distance from their 
homes. 

3. The Borough Court of Manchester will 
also shortly come into operation. 

4. The county court which the under-sheriff, 
for the accommodation of parties residing 
within the Hundred of Salford, holds at Man* 
cheater once a month, for the trial of causes 
arising in that hundred. The county court 
has alreadyjurisdiction to an unlimited amount; 
and by the express provisions of a statute, no 
cause under ten pounds is removable from it 
without baiL The sheriff is appointed by the 
Queen, in right of the Duchy of Lancaster. 
The business is transacted by his under-she* 
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riff; ind two barristers of great ability and 
— psri a nc a son appointed by bun to preside as 
as ses s ors on the trial of causes. 

IV. Though the fees in the county court 
an assail, a considerable income arises to the 
sheriff from the quantity of business done. If 
this bill should pass into a law, it will tend 
to increase the private property of an indi- 
vidual, to the injury of the sheriff for the time j 
bring, of this county, whose expenses of the 
shrievalty are defrayed out of the fees and 
profits of the office, and which expenses, from 
the peculiar circumstances of the county of 
Lancaster, are much greater than in any other 
county. And if the fees of the county court, 
for business arising within the hundred of 
Salford, be taken from the sheriff, and given 
by this bill to the steward and other officers of 
the hunted court, a large portion of the 
expenses of the sheriffs of this county will be 
thrown upon the private incomes of the gen- 
tlemen filling the office of sheriff. 

Such are the reasons against this measure, 
in particular ; and tlio following are 


OBJBC' n 'TON8 TO%OCAL COURTS, 

In general, with an exclusive jurisdiction 
(except as to small debts) 

1. They are not wanted, because the machi- 
nery of the superior court is, or may easily be 
made, available, for every really useful purpose 
proposed by the new system, without increase 
of staff or additional expense *to the public ; 
and this is under the constant and immediate 
control of the judges, as are the attorneys, 
and other officers of the courts. 

2. The local courts will entail a heavy ex- 
pense in tlie salaries of judges, clerks, &c. &c., 
which, if the experiment fail, (as is to be ex- 
pected,) will have been wholly thrown away. 

3. There will lie a great, and very objection- 
able, increase of patronage in the numerous 
appointments to lie made, and rights to com- 
pensation created, if future alteration be made. 

4 . The proposed district on the cose in 
question is too large: one or both of the 
parties will, in five cases out of six, be put to 
great personal trouble, expense, and loss of 
time, m the various stages of the proceed- 
ing. 

5. Not one person in twenty will be found 
to accept the office of steward capable of dis- 
charging its duties to the satisfaction of 
suitors :~Disaatisfaction will hence arise to 
the judicial system in general, which has hi- 
therto maintained a high state in the estima- 
tion of the public, and this will seriously 
effect the administration of justice. 

6. It is a mistake to suppose that in small 
jettons justice is not obtained, both expedi- 
tiously and at little cost, through the central 
or metropolitan system. Railways and the 
Many postage have brought London within a 
few homp of every part of the kingdom ; and 
it U no extravagance to say, that two county 
towjos, distant ten miles from each other, have 
practically lees facility of intercourse than 
riiltr hat with the metropolis, though otic 


| hundred miles off. Again, the departmental 
arrangement of agency business, and the scale 
' on which it ia carried on, insure a regularity* 
despatch, and economy, the advantages of 
which can hardly be over-estimated, and which 
it is vain to suppose can be attained in any 
provincial establishment. 


FORFEITURE OF LEASEHOLDS. 


In searching for the decisions bearing on the 
old rule in Dumper’s case, stated at p. 45, ante, 
we noted the following cases in regard to the 
Forfeiture of Leaseholds for non- repair, ne- 
glecting to work mines &c — which we trust 
will be useful to many of our readers. 

NON-REPAIR. 

Where a lease contained covenants to keep 
the premises in repair, and to repair within 
three months after notice, and a clause of re- 
entry for breach of any covenant, and the pre- 
mises being out of repair, the landlord gave a 
notice to repair within three months: Held, 
that this was a waiver of the forfeituie in- 
curred by breach of the general covenant to 
keep the premises in repair, and that the land- 
lord could rot bring ejectment until after the 
expiration of the three months. D »e d. More - 
craft v. Mevx and others , 4 Barn. & Cr. C06. 
1825. 

Ejectment for a forfeiture. A by an agree- 
ment in writing, let to B. a house at fiOf. a 
year, to be paid quarterly; and B . agreed 
within three calendar months to erect a shop- 
front, and otherwise repair, paint, paper, and 
whitewash the house. And it was further 
agreed that if B. did not erect the shop-front 
within three months, it should he lawful for 
A., or his agents, to re-take possession of the. 
premises, and the agreement should he null 
and void. B. continued in the possession of 
the premises, and enlarged tlie window ; but 
as tlie plaintiff contended, did not erect a 
shop front. It appeared, also, that after a 
quarter’s rent had become due, and after the 
expiration of three months from the date of 
the agreement, A*s son, the father being too 
ill to attend to business, made a demand of a 
quarter’s rent, which 2?. offered to pay if he 
would indemnify him for a sum which he had 
paid as a penalty to A’s lessor for carrying on 
a trade in the premises, which was refused. 
At the trial, the defendant, contended that 
he had made a shop-front which answered 
the purpose of bis trade; and he offered to 
show that A. held the premises under a lease 
from C., which contaiued a clause imposing a 
penalty upon the lessee if he allowed a- trade 
to be carried on upon the premises, from which 
it was to be inferred that the words shop-front 
in the agreement were used in a peculiar 
sense; but this evidence was rejected : Held, 
that such evidence was dearly inadmissible to 
explain the meaning of the words shop-front 
in the agreement. HM, also, it wot Wring 
been proved that A . himself had had any no- 
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« 


tie* of tb* nature of the alteration*, that the 
son had not sufficient authority to waive the 
forfeiture. Queers, whether the demand of 
rent which became due subsequent to a far* 
failure amounts to a waiver of the forfeiture* 
Held, also, that the proviso in die agreement, 
that it should become “ null and void,” made 
it a lease voidable only at the election of the 
lessor* Doe d. Nash v. Birch , 1 Mee. A W. 
402* Easter Term, 1836. 

A lease of lands, &c., by A . to B., contained 


years $ that before the expiration of the term* 
the grantor died, and his executrix became 
legally entitled to the enjoyment of tbe licence* 
and because she could not enjoy it so fully as 
it was lawful for her to do without committing 
the supposed trespasses, the defendant, as her 
servant, entered upon the said landa*»*nd upon 
the plaintiff’s possession, and committed the 
same. Replication, that the supposed license 
was granted subject to a condition, * f that if the 
grantor, his executors, Ac*, should neglect to 


a general covenant by B. to repair, and a fur- j work the mines for a certain time, or should 
ther covenant that <4. might give notice to B. j fail in the performance of all or any of the 
of all defects and want of repair; and if B. j covenants, then and from thenceforth the in~ 
did not repair the said defects within two j denture and the liberties and licences thereby 
months, A . might enter and do the repairs grunted should cease, determine, and be ut- 
himself, the expense of which B. was to repay ! terly void and of no effect.” Averment, that 
at the time of paying his next rent, and if he] the grantee, for the space of time exceeding 
did not do so, A. might distrain on him for , that specified, neglected to work tlie # premises^ 
the expense as in case of rent in arrear. 'There contrary to the condition, and the licence 
was also a power to A . to re-enter upon breach thereby became utterly void s Held, on general 
of any covenant. The premises being out of . demurrer to the replication, that the word void 
repair. A, gave B. notice to repair within six ! in the proviso meant voidable at the election 
months, and that if B. did not repair within - of the grantor, and therefore, that it was ne* 
that time, he would perform the repairs, and cessary for the plaintiff to allege that the 
charge B. with the expense. The premises grantor or some person claiming tinder him 
were not repaired within the six months. ] (which it was not shown that tho plaintiff did) 
During that time a negociation was entered j had by some act evinced his intention to avoid 
into by A . and B., and after the expiration of the licence. Roberts v. Davey, 4 Barn. A Ad* 
the six months, A. gave notice to B. that if 664. April 23, 1833. 
he did not agree to certain terms in three days, j non-payment or rent. 

A . would hold him to the covenants in his : A 
lease. B. did not agree. Held, that A. could ! * 

„ * r _ ’ /■ f ... vi rent is payable on a day certain at the mansion 

hoU8e of leB(,or >) tha * •*' til* rent shall *>C UQ- 

d£S on g H fni the ™ j P»i<l for forty days after the day whereon it is- 

theexpense, and thegeneral {; e9< . rved (although not demanded,) the lease 
power to re-enter not being received by three I sha „ . d * not make the , voidab le 


« "if U ,!T r r t ,veu “ y luree r 1 shall be void, does not make the lease voidable 
SmWe, that where a power of ; b the , e88ee ’by reason of his having overstaid 
jaeh of covenant is reserved in ^ farty day / a11owed for payment; and in 

debt by lessor on bond, given by 1c3*ee and 
defendant in a penal sum, conditioned for pay- 
ment of said rent at the day and place men- 
tioned in said lease. Plaintiff may assign* for 
breach non-payment of rent at the day and 
place without showing a demand of the rent. 
Rede v. Farr, 6 Maule and Selwyn, 121 . Feb. 
10, 1817- 

Where a lease contained a proviso, u that if 
the rent should be in arrear dor twenty-one 


days’ notice, 
re entry for breach 
a lease, and the reversion descends to co-parce 
new at common law, one alone cannot main- 
tain ejectmeht for breach of the covenant. 
Doe d* Baron and Baroness de liutzen v. 
Lewis , 5 Ad. A E. 277. June 2, 1836. 

NBGLKCTING TO WORK MINES. 

A lease of coal mines reserved a royalty rent 
far every ton of coals raised, and contained a 
proviso that the lease should be void to all 
intents and purposes if the tenant should cease 


working at any time for two years. After the I days after demand made, or if any of the edve- 
working had ceased more than two years, the j nants should be broken, then the term thereby 


lessor received rent : Held , that a tenancy from I granted, or so much thereof as should be then 


year to year was not thereby created, for the j 
lease was not absolutely void by the cestor to 
work, but voidable only at the option of the 
lessor, and that he might avoid the lease upon 
any cessor to work commencing two years 
before thtf day of demise in the ejectment. 
Doetk Bryan v. Banks, 4 Bamewall A Alder* 

, 401* Easter Term, 1821. 

far. breaking and entering the 
\ the plaintiff and sinking pits- Plea, that 
befarethe plaintiff had anything in the said 
lands, one V. was seised in fee of one uadi* 
vided third- part therein, and by indenture 
granted to it, licence to dig, mine, Ac., 
tmougheut his one-third part, with liberty to 
— — — ^/Ac.frfor the term of twenty-one 



unexpired, should cease, determine, and be 
wholly void, and should be lawful to and far 
the landlord upon the demised premises wholly 
to re-enter, and the same to hold to his own 
use, and to expel the lessee* Held, that this, 
in the event Of a breach of covenant, made the 
lease voidable and not void, and that the land* 
lord was bound to re-enter in order to take 
advantage of the forfeiture, and that he waived 
it by a subsequent receipt of rent- Amsby v. 
Woodward, 6 Barn* A Cr. 516* May 19, 
1827. • ' 

An action of covenant Iks for rent reserved 
by indenture, and accruing before# re-entry 
for a forfeiture, notwithstanding the lessor 
under such re-entry is to hate the premise* 
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H a ® if the indenture had never been 
made. Hartshorn v. Watson, 4 Bing. X. C. 
*79. January 17, 183s. 


nephew by the will. Yamold v. Moorhouse , 
1 Russ. & M. 364. March 24, 1830. 

A purchaser cannot rescind his own con- 
tract at an auction on the ground that he has 
| refused to pay the auction duty, pursuant to 
! the conditions of sale, notwithstanding the 

¥ : ’statute 17 Geo. 3, o. 50, enacts, that in case 

By an agreement entered into with executors , of such refusal, the bidding shall lie null and 
r the purchase of a leasehold public-house, , void to all intents and purposes. Matins v. 
id the flrnnrlivm and ...uui Freeman , 4 Bing. N. C. 395. April 27, 1838. 


The following are a few instances of forfeit 
ure, not within the other classes : — 


for 


a wwMi/m jiui/iiL-uuunr, 

and the goodwill and licences connected with 1 
it, the household furniture, stock in trade, and j 
other effects upon the premises, were to betaken 
by the purchaser at a valuation, and possession 
was to be delivered up to him on the 29th of I 
Sjept., 1821 ; the valuation was made, but on 1 
the 29th of Sept., the purchaser alleging that i 
there was a defect in the title to the leasehold, re- 1 
fused to perform his contract ; the executors 
filed a hilUfor specific performance, but in the 
meantime remained in possession of the house, i 
and carried on the business. Held , that! 

though the executors were intitlecl to a decree 1 
for specific performance, and though the pur- 
chaser hail done wrong in refusing to perform 
the contract, he could not he made answerable 
for the trade which had been carried on in the 
premises since September 1S21. That he 
could not be compelled to take that portion 


NOTICKS OF NEW BOOKS. 

The Practice of the Hie/h Court of Chan - 
eery . By Edmund Robert Daniell, 
F.R.S., a Commissioner of the Court of 
Bankruptcy. Second Edition : with 
considerable Alterations and Additions, 
adapting the Text to the Last General 
Orders and the most Recent Decisions 
of the Court. By Thomas Emerson 
IIeadlam, M.A., Barrister-at Law. In 
Two Volumes. London : R. & V. Ste- 
vens & G. S. Norton. Pp. 1S69. 

Just twelve months have elapsed since 


i . ; ' , , iwcive months nave e apseu since 

ZZfZ at Z ' ,hc , f ‘J? Orders of Slay 1845, 

date of the agreement, but* 1 had bceTsuWi- ’ ,n<l fl '? ‘ nterval "'. hich P aSscd before th ey 
tuted for such paiU of the old stork as had cam ? ln . to uperation, allowed time for 
been consumed in the usual course of busi- twnsiclcring and discussing the numer- 

HCSS 1 A. m. 1 1 i n„e I>U .1 /TV . 1 • . I 


--- - ..... » l/l uini- - C» -v- 

1 hat the purchaser ought to be charged ° < us alterations they effected in the prac- 
tice ( d the court. This was a consider- 
ate arrangement for the practitioner. 
Various editions of the orders were pub- 
lished with notes and comments, and in 


with the rent, taxes, and outgoings paid by 
the executors since September 1821, and with 
interest on the sums so paid by them. That 
the purchaser was not entitled to any occupa 


tion — rent, or other allowance for the use of , , 1 I,otcs . antl comment 8 , and in 

the house and furniture by the executois * nir h » n ‘ble vocation we also endea\ cured 

during the pci iod that elapsed after Septcinhir \ ro,n time tfi [time to prepare our readers 
29 , 1821 . Quart. As to the construction of i the coming change. Two"Terms and 
a proviso in a lease, that, in certain events, the the Sittings after them have now tested 

lease shall cease to be void, and the lessor may the efficiency of the Orders. By a very 

fit;, z s r ’ h4 •» 4 

tember 1 ; 1827, April. * -> 1 serious question arising on the construction 

A testator bequeathed the dividends of cer- 1 °/ lllc ‘ < ! rdcrs conferred together, and thus 
tain stock to liisj nephew, solely for the main- * ie points which arose have been con- 
tenaueo of himself and family, declaring that I clusivcly settled. 

such dividends should not be capable of heint; H o luive been enabled in our reports, 
i V,lll i , hi r de!,u or cn 8 a R e ments, and ' to state all the material points immediately 

SS antiS L‘ ave n ° l r e V° cl T* e V as * «n their determination, and our Analytical 

in:;2u!r:u™pTr;f ,t‘ &&"*•“ t. I"-"""' ■'« <* 

deads bv bankruptcy, insolvency, or otherwise, i t, , ,cse dec,s, °" 8 1 1,1 a «*H«sled form. This 
should be assigned or become payable to anv» P. ■ ?0 use ' u * the busy practitioner, 
other person, or be or become applicable to 'V 11 continued. It will also essentially 
any other purpose than for the maintenance of* aid the student, for whilst pursuing a sys- 
tho nephew and his family, his interest therein, tematic course of rending amongst the 

'I h "'' .t.o.larj treatises, he wilt nod that a p«- 

r, ii.tr Lv^wS';:^ s: ° r ?• cu r M r <k ' d,io,,s ”'“ i <&•- 

a codicil, confirming it. the nephew tick the , CU88,on ,°. f l’ 0 * 018 of P r , C8e " 1 ‘merest, will 
benefit of the Lord's Act (I (ieo. 4, c. lip) j n 1 relieve his labours and facilitate his pro- 
tlie usual way, and some years after the testa- 1 g re p- 

tor died Held, that this insolvency operated The extensive changes effected in the 
as a forfeiture of the life interest given to the j practice of the courts, and the new duties 
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devolved upon the solicitors by tin their place, vis.. Chapter 43, on Writs and 
iate rlprlfs 5?.T b T ne “ of the I Ordere intheNature of Injunctions.; 37, on 


i . uuo,,| «8 or uie 

iate clerks in court, must render this new 
edition of Mr. Daniel’s work highly ac- 
ceptable. Notwithstanding, however, the 
rime which lias elapsed since the Orders 
oflast May came into force, Mr. Headlam, 
the new editor, has not found it practi- 
cable to incorporate the decisions on the 
construction of the Ordcis into the body 
of the work. J 


Payment of Money or Transfer of Stock out of 
Court; 38, on the Production of Documents; 
39, on Petitions for the Appointment of Guardi- 
ans and Orders of Maintenance, &c. 

The last chapter on the Statiftory Juris- 
diction is of constantly increasing import- 
ance. This jurisdiction is exercised upon 
petitions usually unopposed, and conse- 
queiitly the practice concerning it is but 
! httle shown in the reported cases or in the 
itAiibc »>i*n #» i • *1*1 , comprises 

_ w ic statutes 

— published, and conVequentiy rc kiting *° Charities ; Trustees ; Solicitors ; 
the text was prepared, and an interpretation Arbitrations; Infants; Pines and Re- 
put upon them without the aid of any judicial coverics ; Railways; Municipal Corpora- 
W n I,1 ?- n a<lo V ted has been ' not to tions ; Drainage, &c. &c. * 

but to in trod uce Slicin' *wl Je re ver tho’^ects ! iJ," »^**a” K ement of a book of practice, 
they relate to are discussed, together with an ! , ‘ . C 0, t n ° ve,t y ? lXn b . c expected. It must 
explanation of the manner in whirl, timv, (, b v *<>usiy he written in the usual order of a 


. — together with an , • , ■ J . . , l , , 

explanation of the manner in which they affect 0,) . VI0 V, ^ 1,0 wr,Uon m fhe usual order 

•ourt.** suit. The only opportunity which the writer 

.. f .1 t ! 1 • If f 


the previous practice of the court. j - - - 

Mr. Headlam has now prefixed a notice- ‘T*"” ° f fron | 

of the cases which have lubsequently ,C ’• S ,’ “ ,n ‘ ,,s l ,osm S °‘ 'I'^rlocutory and 
curred, with directions for insertin-Mhen, ' proceedings, varying ... different 

in the text, so as to bringdown the autb ft™?,? ■ S °" •** ‘‘'T rnr ® , J r 1 0ccurr,n «- 

rities throughout both volumes to the m e- i 1 t iollo '""S '« ™ outline of the present 
sent time. 


edition 


lie truly observes, that since the publi- 
cation of the first edition of Mr. Danicll's 
Practice — 

More extensive changes have taken place 
in the practice of Chancery, than in any other 
period of similar duration in the annals of the 
court. Not only have numerous and most 
important Orders been issued, but the increase 
in the number of the C ourts of Kquity, and 
the great attention now bestowed on reporting 
their decisions, have multiplied the sources 
from which conclusions at law, and the rules 
of practice arc ordinarily deduced.” 

He has consequently been compelled to 
introduce much new matter, and his ob- 
ject has been so to remodel the text as to 
render it as nearly as possible what it 
would have been, had Mr. Daniel! now 
published it for the first time. 

In pursuance of this object, when a more 
important case than that quoted in the first 
edition has occurred, he has substituted in the 
text, the recent for the older authority. In 
some few instances, also, where it appeared 
that a subject was treated of at greater length 
than was due to its importance, the facts of 
some of the cases have been left out in the text, 
but whenever this has been done, reference has 
been made by note to the cases so omitted. 

In consequence of the changes produced by 
the recent General Orders, chapters 7, 8, 9, 17, 
and 19 of the original work have been almost 
entirely rejected, and new chapters substituted 


1. On the Commencement of a suit. 

2 . Of the persons by whom a suit may be 
instituted. 

3. Part 1st, Of persons who arc absolutely 
disqualified from suing in equity. — Part 2nd, 
Of persons who are disqualified from suing 
alone. 

4. Of the persons against whom a suit may 
be instituted. 

5. Of parties to a suit. 

G. Of the bill. 

7. Process by service of a copy of the hill. 

8. Of process to compel appearance* 

9. Of process in default of answer. 

10. Of taking bill pro confesso. 

1 1 . Of tile defence of a suit. 

1 2. Of appearance. 

13. Demurrer* 

14. Pleas. 

15. Of disclaimers. 

1G. Of answer. 

17. Of the joinder of several defences. 

IB. Of motions to dismiss. 

19. Of replication. 

20. Of evidence. Part l6t, Of the matters 
to be proved. Part 2nd, Of documentary evi- 
dence. Part 3rd, Of oral testimony. 

21. Of setting down the cause for hearing. 

22. Of the subpoena to hear judgment. 

23. Of hearing causes. 

24. Of decrees. 

25. Of proceedings under decrees gnd orders. 

26. Of further directions. 

27* Of costs. 

28. Of rehearing and appeals. 

29* Of supplement and revivor. 
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30. Of affidavits. 

31. Of interlocutory applications. 

33. Of injunctions. 

33. Of writs and orders in the nature of in- 
jvmctions. 

34. Of the writ of ne exeat regno. 

35. Of seceivers. 

36. Of the payment of money and transfer of 
stock into conrt. 

37. Of the payment of money or transfer of 
stock out of court. 

38. Of the production of documents. 

> 39. Of |>etition8 for the appointment of guar- 
dians and orders for maintenance. 

40. The statutory jurisdiction of the court. 

As an example of the work, we shall 
extract a section from the chapter on costs, 
in which # the principles of taxation are 
clearly and concisely stated. This is u 
subject of general interest to all practition- 
ers, as well on account of their clients as 
themselves. 

I. The different principles of taxation 
as between party and party are thus set 
forth: — 

“ That the Court of Chancery makes a dis- 
tinction, which docs not exist at law, with 
regard to the principle upon which tlu* Mas- 
ter is to proceed in the taxation of costs, 
and that this distinction is ipnrked by the 
term of costs * as between party and party* 
and costs ‘ as between solicitor and client 
the court in the latter case permitting a larger 
proportion of expenditure to parties holding 
particular characters, or placed in particular 
situations, than in others. 

“ With respect to the extent of the difference 
between the costs allowed upon one principle 
of taxation, and those allowed upon the other, 
however important in its consequences, it is not 


b There is also another species of costs which j 
is sometimes mentioned in the hooks, riff., costs 
‘out of purseS or ‘ out of pocket ,* vide Aubrey 
v. Asphalt , Jac. 441 ; Ex parte Simpson , 15 
Vcs. 476. 

It does not distinctly appear in the books 
what particulars these costs comprehend, but it 
is presumed that they are confined, as their 
name imports, to those costs which the party 
who is to receive them has actually paid out of 
his pocket or purse . Mr. Beaincs, however, ap- 
pears to think that they are considered as 
larger costs; vide Beames on Costs (ed. 1840,) 
p. 144, n. (b). There is also another species of 
costs, the mention of which frequently occurs, 
riar., ‘fixed costs which term is merely made 
use of in contradistinction to taxed costs , (*. e., 
those costs winch are the subject of taxation,) 
in cases where the court, instead of referring to 
the Master to tax the coats, at once names a 
specified sum to be paid hv the party, as in the 
case of costs of the day, which, instead of be- 
ing taxed, are now fixed at lOf, unless the 
court make order to the contrary. 


one respecting which any definite rules can be 
laid down : as far as they can be stated, how- 
ever, they are clearly expressed by Mr. Sidney 
Smith, whose experience as an officer of the 
court stamps what he states upon this subject 
with authority of no inconsiderable weight. 6 

''According to that gentleman’s statement, 
the principle in a taxation as between party and 
party, is to have a fixed allowance for every 
proceeding in a suit, which is not varied to 
meet the circumstances of any particular case. 
Thus the 13s. 4d. which is allowed as instruc- 
tions for a bill, covers, in every case , all the 
trouble which a solicitor has in getting together 
the materials fcfr the suit. It is also a principle 
to allow or disallow the costs of any proceeding 
entirely with reference to the result, without re- 
gard to the reason upon which such a proceed- 
ing was undertaken. Thus the costs of mak- 
ing or opposing a motion or petition (in the ab- 
sence of any special direction to the contrary) 
are allowed or disallowed, in the general costs 
of the suit, entirely with reference to the suc- 
cess of the motion or opposition. d 

" In costs, as between solicitor and client, the 
principle is to allow the party as many of the 
charges which he would have been compelled 
to pay his own solicitor, as fair justice to the 
other party will permit.” 

The following are the distinctions where 
costs are paid out of a general fund, or out 
of the fund of the party : — 

“ It must not, however, be supposed that, in 
such a taxation, where the costs are to come 
out of the pocket of the opposite party, the 
party, whose costs are to he taxed, is to be al- 
lowed everything which his own solicitor might 
claim against him upon the taxation of his bill. 

‘ At first sight,’ observes Mr. Smith, ‘ a party 
who is to have his costs as between solicitor 
and client, scorns to he entitled to everything 
that can be claimed against him by his own so- 
licitor ; hut in the details of taxation, there are 
many charges which are proper against the 
client, which it would be improper to fix upon 
a third party. To make one among many in- 
stances— where a defendant, by his own delay, 
suffers himself to be put into contempt, it is 
quite fair that he should bear the expense of his 
own neglect, hut it would be very hard to take 
those costs out of a fund in which any other 
person is interested.’ 6 In taxing costs, there- 
fore, as between solicitor and client, two dis- 
tinct principles are adopted, one where the 
costs arc to he paid out of a general fund, the 
other where they are to be paid out of the fund 
of the party himself. This distinction, how- 
ever, is never made in the order directing the 
taxation, but only when the order is acted 
upon; and, if it is intended that the party, 
whose costs are to be paid out of a general 
fund, should be fully indemnified against all 
expenses, care must be taken to have it so ex- 
pressed in the order, as it will not be sufficient 


c 2 Smith, 462, 3rd ed. 
4 Smith, 462, 3rd ed. 


Ibid. 
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that the coats are directed to be taxed as be- upon the footing of the former taxation ; thus, 
tween solicitor and client.” I if, upon the original hearing, the costs of a 

The effect of the Orders of May, 1845, 1 P*?/ have been ordered to * 

• j . . J , solicitor and client, it will, at the nearing upon 

in regard to taxation between party and , further direction8 t ’ Ainct the subsequent costs 


party is then stated. 

"According to the 120tli Order of May, 
1845, * Where costs are to be taxed, as between 


of the same party to he taxed in tin; same man- 
ner, even though a different state of circum- 
stances should appear from the Master's report 


mo:***, tfiicre LUBware iu ueiaxcu, aa uciwfcn . T , 

party and party, the taxing Master may allow I from that which was supposed to exih . 
to the party entitled to receive such costs all ! original hearing. It is to be recollcc c, - 
such just and reasonable expenses as appear to ! ever » that it is only where the former di 
have been properly incurred in : — j ^ or taxation has been made at a nearing 

“ ‘ The service and execution of writs, and the , «iuv, either original or upon further directions, 
service of orders, notices, petitions, and war- 1 that the court will consider Uself houi y„ > 
rants; at the subsequent hearing, and that it will not 

Advising with counsel on the pleadings, ‘ tlo so where the former direction as to costs 
evidence, and other proceedings in the cause ; i has been made upon petition and >y con t 
“ Procuring counsel to settle and sign plead- r p| )cn CO me the cases relating to the 

ings, and such petitions as may appear to have a || ow ‘ nnce () f cosl8 betu ten soiu itor ami 
been proper to be settled by counsel ; 

“ * Procuring consultations of counsel ; 

“ ‘ Procuring the attendance of counsel in the 
Master’s offices upon questions relating to 


pleadings or title ; 

“ ‘ Procuring evidence by deposition or affi 
davit and the attendance of witnesses ; and. 


client. Thus as to trustees : — 

“ It appears to be the general rule of the 
court, that, when personal icprescntatives and 
other trustees arc entitled to costs 1 out of the 
fund' such costs will he directed to bo taxed as 
between solicitor and client. It is, however, in 


‘Supplying counsel with copies of extracts general, only in cases in which tlieio is a fund 
from necessary documents. under the control of the court, that Mich a di- 

“‘But in allowing such costs, the taxing rection will be given ; where there is no such 
Master is not to allow to such party any costs f lini ] f ur a bill against the liustee is dismissed, 
which do not appear to have been necessary or the costs awarded to the trustee will he only the 
proper for the attainment of justice, or for de- ordinary costs. 1 

fending his rights, or which appear to have " Thus, where a testamentary paper was held 
been incurred through over caution, negligence, vo jj f or uncertainty, and the bill was dismissed 
or mistake, or merely at the desire of the party.’ w jth costs, it was suggested tbit some of the 
“The 121st of the same Orders directs, defendants, being trustees, should rec eivc their 
‘that the costs of such copies of pleadings and r0 sts, as between solicitor and client, lmt tho 
proceedings as have heretofore been allowed in C omt cm the ground that they were trustees of 
the taxation of costs between party and party, a nullity, and that there was no fund out of 
in country causes, arc hereafter to be allowed which such costs could come, refused to allow 
in the taxation of costs between party and them their costs as between solicitor and client, 
party in town caitecs.’ and dismissed the bill, therefore, with eos^s as 

“ The above orders and observations will between party ami party.* 
suffice to convey a general outline of the dis- So a person who was named in a deed as a 
tinction between costs as between inrty and trustee, but had not executed the deed, or m 
party and as between solicitor and client; we ari y manner accepted the trust, and who, by his 
will now proceed to inquire in what cases the answer, had altogether declined it, upon the 
court will direct the costs of a suit to be taxed bill being dismissed against blip, was held not 
upon either principle, or rather in what cases to be entitled to have it dismissed with costs, 
the court will direct the costs of a party to be a8 between solicitor and client, but only with 
taxed as between solicitor and client, the gene • ( t j X e ordinary costs between party and party. 

ral rule of the court being, that all costs are to . , c . . 

be taxed as between party and party, except 1 So in the case ^ 

where they are specially directed to be taxed as - - f 

between solicitor and client, from which the 1 Edenborough v. The Archbislmn ^ Canter- 
corollary follows, that, where the Master h' burg, 2 Ku«. 93. In this ca*e, hoaettc, m 
simply ordered to tax the party the costs of the court gave costs, as between miuci o 
suit, it is always construed to mean “ as be- client ; the Archbishop and Bishop of * . 

tween party and party." t who had been made parties to the bu t for the 

“It may hi mentioned in this place, that, purpose of restraining the induction of 

where the court lias once adopted the principle cumbent to a living, or from a ™ 1 1 *Lmdinrr 
of taxation as between solicitor and client in selves of any lapse which i might occur P b 
favour of a particular individual, or of a par- the suit; this it did on the a . u “ l0 W 
ticnlar class, it will, in its future proceedings, 1 head v. The Bishop of Nor wich, which otcu 
wherever it becomes necessary to direct a fur- tin 1824. . 

ther taxation of costs, direct them to be made k Mohun v. Mohun, 1 Swanst. 201 • 
! » Norway v. Norway, 2 M.& K. 27* ; over- 

‘ 2 Smith, 461, 3rd ed. ruling Sherratt v. Bentley, 1 It. & M. M*- 
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“ Where an heir at law wae made a defendant, 

C rsuant to an order of the court, he was al- 
ved hie costs os between solicitor and client, 
although there was no resulting trust in his fa- 
vour ;® and it seems that, in general, in charity 
cases, the heir will, if he makes no improper 
point, be awarded his costs as between solicitor 
and client. This rule was acted upon in Currie 
v. Pye,° and in Moygridye v. Thackwell ,° in 
which case the heir at law, as well as the At- 
torney-General and all the other parties, were 
allowed their costs out of the fund, to be taxed 
upon the same principle. 

4 ‘ It seems also, that in general, where the 
object of a suit is to establish a charity, and the 
estate is ample, the coats of all parties, out of the 
fund, will be taxed as between solicitor and 
clientp* and, in Attorney-General v. Carte , 
where the tlecree had merely ordered that the 
parties should be paid their costs to be taxed by 
the Master out of the estate, without giving 
uny direction as to the principle of taxation, in 
consequence of which the Master refused to tax 
the costs otherwise than as between party and 
party, the t ourt entertained a petition for an 
order that the taxation of the costs should be 
as between solicitor and client.” 

Scats in ordinary suits amongst rela- 
tions : — 


the other residuary legatee being a defendant, 
the usual decree wae made;, and upon tne 
question being raised, at the hearing on further 
directions, whether the costs of the Pontiff 
and defendant should be paid out of the fund, 
as between solicitor and client, the Vice-Chan- 
cellor, after an inquiry into the practice, 
stated that he could not give the costs out ot 
the fund in court, as between solicitor and 
client, without the consent of the defendant. 

Again, in creditors’ suits : — 

** Where a bill has been filed for the general 
benefit of creditors and legatees, and the estate 
has proved insufficient, the court has been in 
the habit, of late years, of giving the plaintitt 
his costs of the suit out of the fund realised by 
his exertions as between solicitor and client. 
This rule was adopted by Lord Lyndhurst, m 
Turner v. Turner* and has been sanctioned by 
Lord Brougham, * by Lord Cottenham, when 
Master of the Rolls," and by the V. C. of Eng- 
land ; x and it equally applies where the bill 
has been filed by a simple contract creditor, 
and the specialty creditors have proved debts 
to an amount exceeding the value of the assets 
received. 

Where the fund is insufficient 


u Upon the first hearing of Moygridye v. 
Thackivcll / Lord Thurlow gav* all the parties 
their costs out of the estate, as between solid- j 


[ But it is only where the fund is insufficient* 
that the plaintiff, in a suit of this description, 
will be entitled to have his costs taxed in so 
I favourable a manner ; where the fund is sufii- 

" * l ' e y CT • , ‘ w :^ v — * "" ! nt to nav all the debts, and to leave a surplus 

citor and client, on the ground that it was a ; £“ ntt 1 d ” , t the plaintiff will only 

cause ' between ' relations; but l, ml . Eldon, ; party and party. In 

I a recent case,* however, where, in a creditor » 
suit, a fund had been realized by the diligence 
| of the plaintiff, and the assets were more than 
! sufficient for the payments of the debts. Lord 
; Langdalc, M. R., considering it a hardship that 
| creditors not parties to the suit should come m 
1 and reap the benefit of it, without contributing 
! to the plaintiff’s extra costs, made an order, by 
i which it was directed that ilic plaintiff’s costs, 
! as between party and party, should he paid out 


when it came before him, upon a rehearing, 
although lie made a similar order as to the 
costs, did so, as well upon the ground that 
Lord Loughborough had intimated an opinion 
that the cause ought to be reheard, as upon the 
circumstances of the case ; but it is to be ob- 
served that it is by no means the rule, that, in 
suits amongst relatives as to the distribution of 
a fund, the costs of all parties are to be paid 
out of the fund, as between solicitor and client ; 
and that, in a suit by some of the next of kin 
of an intestate, against the administrator and 
others of the next of kin, for an account and 
distribution of the intestate’s estate, the ad- 
ministrator is the only party entitled to have 
his costs taxed as between solicitor and client, 
and the plaintiff and the other next of kin will 
not have more than the ordinary costs." So 
also, where a bill is filed by one of two residu- 
ary legatees for the administration of the estate, 

,tt Attorney- General v. Haberdashers 9 Com- 
pany* 4 Bro. t\ 17$ ; Vide etiam, Attorney- 
General v. Tonna , Belt’s note to ib. ; and 
Beames on Costs, Appx IS. 

» 17 Ves. .462. 

• 1 Ves, J, 404 ; 7 Ves. 30, OS. 

r Ibid.; and vide Attorney-General \\ Carte , 
Beames on Costs, Appx. 2 ; 1 Dick. 1 13, S. C\ ; 
and Bishop of Hertford v. Attains, 7 Ves. 3‘24 ; 
Osborne v. iScnne, ib. 424. r 1 Ves. J. 475. 

• Trezevant v. Fraser, Rolls, Aug. 1 S 3 £>. 


i tenner v. Taylor , 5 Mad. 47t); Mad. & 
Geld. 3, S. C . 

» Cit€d 2 11. & M. 0$7. 

v Hood v. Httsoift, ib.; overruling louny v. 
Ererest , t R. & M. 426 ; and Rowlands v. 
Tucker, ib. 635. 

" J jar kins v. Paxton, 2 M. & K. 32. 

* Toot a l v. Spicer , 4 Sim. 510.; and see 
Sutton v. Doggett , 3 Beav. 9. 

y Barker v. Wardle ; 2 M. &JK. 8 IS. 

* Brodie v. Bolton , 3 M. & K. 168. 

It may be remarked here, that where a credi- 
tor files a bill on behalf of himself, &c., the de- 
fendant may apply to the court, by motion, at 
any time before the decree, on payment to the 
! plaintiff of his demand and costs, and that, m 
■ such case, the plaintifiT s costs will only be 
taxed as between party and party ; Pemberton 
i v. Top ham, 1 Beavan, 316. If there are any 
1 other defendants to the suit, their costs must 
1 also be paid ; ib. 



101 


/<*«< Jfctofltitalf St. Prtanburgk. 
*• fund, and that hit extra coate should foftica] interest wh 


interest which has caused the school of 


V . , ' v . -"/I """ • «ivnvrvi, UIC III a 1IIUIC BUCtMl IIUUUU IU IJV 

creditor 8 suit* the costs of all parties had* upon directed to a knowledge of the functions of 
urther directions* been ordered to be taxed as the senate* which is the most eminent and 
Detween solicitor and client* and paid out of most important judiciary body of the empire, 
the fund* and upon taxation the fund proved This consideration* added to that of the divi* 
insufficient to pay all the costs* the V. C. of sion of casts recognised by the constitution of 
England* upon a petition by the heir and ad-! the empire, explains the disposition of the 
mimstrator of the debtor* praying that their ! statute* which declares those young men only 
costs might be paid in the first instance* refused to be admissible to the school of law, who 
to vary the order* which had been made upon . belong to the Russian nobility, 
further directions* but directed the fund to be ! The following is a succinct account in detail 
divided amongst all parties* in pro]>ortion to ' of the internal organization of this scientific 
their costs ” b ' establishment. 

“ - 1 The pupils are cither supported at the ex- 

LEGAL EDUCATION. pense of the government, {Ijoursiers de la 

couronney) or at their own expense ( pension 
Legal education is now attracting much at- naires;) and both classes arc lodfrcd in the 
tention. A select committee of the House of school, in order that their education and their 

Commons has been npjwintefl, with the assent c «ndi , ct,n S well ns their instructions, maybe 
e . - 11 . ___ ___ . subjected to tl»c proper Rupermtendenco and 

o government* on the motion of Mr. Wyse. It direction. The school is a true judicial seini* 
has already commenced its inquiries. Mr. nary; hut no other establishment in the 


Starkie and others have been examined. 

It may be interesting to see what has been 
done on this subject even in Russia. 


universe can be compared with it, in point of 
magnificenc e and sumptuousness. The school 
has its church, its ministers of religion, its 
physicians, its police, its regents for each class* 


We select the following from Part 2 of Papers its chancery ; in one word, all the personnel ne- 
of Dublin Law Institute, published in Decern- ecssary to a complete ailininistmtion. All the 
ber 1845 persons employed in the institution are under 

* . . , , , , the orders of <lie director, who is a counsellor 

The imperial law school of St. Petersburg of 8tn te in ordinary service. M. dc IWlimanii. 
was established in the year 1835, by an or- The special direction „f the scientific department 
game statute (ustaph) oflicially promulgated. i( , C0 „n ( ]cci to an inspector, the llnron do 
1 he first idea of this institution is due to the Wrangell, who is also a counsellor of state. 


Prince d’Oldcnlmrg, the head of the depart- 
ment of justice in the council of the empire. 


'Hie pupils of the school of law are to receive 
all the principles of the intellectual and moral 


and a senator and lieutenant-general of the j n!J i| UC ti ( )ns, as much as possible, within the 
army. 1 he prince has devoted to this object st .| 100 i . for the principal object of the establish- 
one million of roubles, "lie organic statute ment is to obtain a perfect unity of views and 
appoints the founder the curator of the new ten ,ien C ies ; and this cml would be impossible, 
school, which is of so high importance for jf divers influences* which must Income 
Russia; and this choice* which satisfies all deeply rooted in the mind of young persons of 
the conditions requisite to accomplish the a certain age* by a residence in a great city like 
object of an establishment destined to exert a St ]* ctcrK | llirw h, were allowed to subsist. It is 
powerful influence over the destinies of a vast therefore established as a principle, that none 
empire* is at the same time a pledge of its but y 0l mg men f) f such an age, as gives the 
prosperity and an element of success. 1 lie assurance of an entire purity- of manners, and. 
purpose of the institution of the imperial law Q f an en dre facility ill yiclcling themselves to 
school is, to form, for the whole extent of the lhc doctrines taught, can be admitted to the 
empire, junsconsu ts, and especially magis- imperial 8C liool. The age of admission is fixed 
trates, versed in the knowledge of law and at lwdvc years> The conditions of intelleclual 
formed to the practice of jurisprudence. Hi- a , jtltu d e consist in an acquaintance with the 
therto, the Russian jurisconsults, with some j an g Ua g e , and with the most important 

rare exceptions, have been formed by practice modern languages, (as the French and German,) 
alone; and, in regard to their knowledge, with , listo r y f geography, and mathematics, 
limited almost exclusively to the forms of juris, i The >i|s of the fichool (thc num b cr „f 
prudence, they might be compared with the which is fixed at one Hundred and fifty) aredis- 
Pragmatikoi of ancient Greece. I he law school ; lri buted into six classes, besides a preparatory 
is destined to fill the ranks of the magistracy • cliUi8> destined to those of the newly admitted 
and of the jurisconsults with men penetrated ‘pihov ho, though they give the best proofs 
by the spirit* the science* and the sanctity of j n e r .«narifcv. are notwitn&tandinir deficient in 


* Stanton v. Hatfield, 1 Keen* 358- 
Gaunt v. Taylor , 2 Hare, 420. 
h Swale v. Milner , 6 Sim. 572. 


" j The duration of the course of each class is 
** ce ! fixed at one year ; so that the complete course 
i of studies lasts six years. The pupils who an- 
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Legal Carreepondence. 


nually leave the school, after having terminated 
their course, perform a noviciate of at least six 
years in judicial practice. 

' In the preparatory class are taught the Rus- 
sian, Latin, German, and French languages, 
history* geography, and mathematics. The re- 
ligious instructions, and the schools of music, 
of design, and of calligraphy, are frequented by 
all the classes. 

In the sixth class, the studies commenced in 


In the last claw, finally, the papfle . receive 
instruction in the law of seignonal jurisdictions, 
in procedure, in legal medicine, financial law, 
the law of police, administrative law, the pro- 
vincial laws of countries incorporated witli 
Russia, (for example, the German law,) ana, 
lastly, in mathematics applied to law. *ne 
principal object of the labours of this last class 
is judicial practice ; for the young men of this 
class are to enter immediately upon the exercise 


SELECTIONS FROM CORRESPON- 
DENCE. 


the preliminary class are continued in a more ; of judiciary functions. _ _ 

thorough manner, with the addition also of the i The plan of the imperial school is perfectly 
Greek language. ! adapted to the wants of Russia ; but it is not 

In the fifth class, besides these different definitively fettled, so far at least as to preclude 

brandies of study, the English language, the the introduction of such changes, as experience 
physical sciences, and natural history, are j may show to lie useful. 

taught. The imperial school, we think, will soon 

A knowledge of all these modern languages : create for itself relations of scientific commerce 
is generally acknowledged as necessary to com- with learned Europe, and will form a sort of 

t ilete the education of a finished jurisconsult; juridical academy, which will receive with zeal 
lut it is especially indispensable in Russia, the labours submitted to it by foreign juns- 
where the habits of the higher classes of society i consults. 

have in some sort naturalized all the languages j _ 

of the globe. ! 

In the fourth class, the study of philosophy 
and statistics is commenced. 

When the school was first established, it was ! 

found impossible to organize anymore than I land-own Bit's hkmkdy against railway 
these four inferior classes, devoted to the pre- I company. 

liminarv studies ; with the third class alone, j T h o/ the Lfg „ t Observer. 

the study of law was to commence. | j j 

But the Prince d’Oldeiiburgh desired much Sir, — I am the incumbent of a small living 

to see the pupils of the fourth class initiated in j under sequestration for debt, 
the studies destined to form the object of their j Since tlie sequestration was issued, I received 
career; and, by his express order, a course of; the usual notice from a railway company of the 
introduction to the study of law was given by I intention of making tlu-ir railway across part of 
the writer of this notice, who was invested with the land attached to my living, and requesting 
the professorship of the encyclopaedia of law. j my assent or dissent. 

The text of his lectures will lie published forth- j Since the passing of the act, the company 
with. have entered upon my land, and are now ex- 

Witli this year, therefore, the pupils began j cavating the sod without the slightest commu- 
to be familiarized with tlie sources of the Roman cation with me, as to compensation. I ain too 
law, and Mr. Schneider, counsellor of state, poor to take an opinion in the regular way. 
charged with the department of Roman law. Will one of your readers kindly inform me 
explained to them the Institutes of Justinian. what remedy I have in this case? It will be 
In the third class, the pupils continue the recollected that the sequestrator is only autko- 
study of foreign languages, history, geography, rized to receive the usual emoluments of the 
mathematics, philosophy, and statistics ; but benefice till his claim is paid ; he can have no 
they, at the same time, attend a course of the authority to dispose of the freehold vested in 
, encyclopaedia of -law, a com sc of Roman law, me and iny successors. I am not aware that 
of the history of the Russian law, nnd a course lie has done anything herein, 
of political economy. As to the course of re- ; Presbyter Egens. 

ligious instruction and the fine arts, it has. - 

already been remarked, that they are frequented . 
by all the classes of the law school. j 

In the two last classes, the philosophical 
studies are pursued, but the time devoted to S| B> — Allow me to point out an apparent in- 
them is naturally more limited ; and historical accuracy in the wording of the 7 & 8 Viet. c. 
studies are particularly attended to. pfi, (the Act to amend tne Law of Insolvency, 

In regard to the special studies of law, in- Bankruptcy and Execution), 
struction is given, in the second class, in the; By tne 67th clause it is enacted, that the 
Roman law, and in the following designated ; i an dl 0 rd of a tenement let at a weekly rent. 


RENT OF SMALL TENEMENTS. 

c. 96, s. 67* 


-7 & 8 V1CT. 


parts of the national law, rifemely : — 1, consti 
tutional law, and the law of casts ; 2, adminis- 
trative law (central and provincial authorities) ; 
3, civil law ; 4, criminal law. In this class, 
also, the exercises of practical jurisprudence 
are commenced. 


shall claim, under an execution, not more than 
four weeks' arrears of rent ; and if the tene- 
ment be let for any other term less than a year, 
the landlord shall only claim during four such 
terms or times of payment. 

It would therefore appear that for a tenement 
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let by the half year, the lan dlo rd might c hum 
under an execution four half years* arrears. 
This is an anomaly, and it is a pity that greater 
# cwre is not bestowed upon the wording of acts 
of parliament than to permit such inaccuracies 
to appear in our statute books. 

In a case before me I have advised, that only 
one year’s arrears can be claimed by the half 
yearly landlord, on the following grounds : — 
The clause is prohibitory, and does not create 
any new rights, but merely restrains the exer- 
cise of such as were pre-existing, and the half 
yearly landlord cannot therefore claim a right 
which did not exist before the act was passed. 

If, however, any of your subscribers should 
be of a contrary opinion, I should be glad to 
be favoured with his views upon the subject. 

X. Y. 

UNQUALIFIED PRACTITIONERS IN 
POOR LAW MATTERS. 

The Poor Removal Bill will be further pro- 
ceeded with next week, and we recommend the 
vestry clerks who are solicitors, and other 
members of the profession interested in the 
subject, to see that the 15th clause relating to 
the appointment of a paid officer for conducting 
the floor removals be properly amended, as we 
suggested, by restricting such proceedings to 
petty sessions, and providing against their ex- 
tension to the quarter or general sessions. 

We have deferred giving a report of the dc- ; 
cision on the demurrer in the case of The Queen j 
v. Buchannan , and wait for the further hearing 
when the defendant is brought up for judgment. 

BANKRUPTCY REFORM. 

An able pamphlet has just been published 
by Sir George Rose,* which is well entitled to 
the most serious attention. The opinions of 
this learned judge in bankruptcy will doubtless 
be well considered in connexion with the bill 
now before parliament. Sir George is strongly 
opposed to the alterations which tend still far- 
ther to bring cases of petty insolvency before 
the same tribunal as our “ Royal Merchants.” 

We are precluded by our arrangements for 
the present number, to do more than recom- 
mend the publication to our readers. We hope 
next week to discuss the merits of the pamphlet. 

* Remarks upon the Progress and Present 
State of the Law of Commercial a Bank- 
ruptcy, with a few suggestions for its im- 
provement. By Sir George Rose, Judge in 
bankruptcy. Stevens and Norton, 1346. Pp. 
24. 


TRINITY TERM EXAMINATION. 

According to the printed list for this term 
there are 152 candidates for admission on the 
Roll of Attornies, and four more have applied 
for examination without giving notices of ad- 
mission. Upwards of fifty in the list have been 
already examined, and deducting the usual 
proportion of absentees, the number will 
probably be about ninety. 


CHIEF CLERK TO CHANCERY MASTER. 


IN 11E WHITING. 

The Master of the Rolls gave judgment in 
this matter on the 2Sth instant, in which the 
Lord Chancellor concurred : holding, that Mas- 
ter Lynch had been irregular in deputing the 
business of the chief clerk to the junior or 
copying clerk. No order will be made at 
present, as an intimation of their Lordship's 
opinion to the Master will prevent a recurrence 
of the irregularity. 

APPLICATIONS FOR RENEWAL OF 
CERTIFICATES, 

On the Lust Day of Trinity Term , 1S46. 
(Ourrn'd $riulj. 

1. Andrew, William, 41, Moorgate Street. 

2. Bassett, Thomas Prichard, formerly Tho- 
mas Prichard Popkin, 20, Pierreporit Row, Is- 
lington ; Nelson Square ; and BiuhhcIs. 

3. Bent, Edward Sturd y, Salford, Manches- 
ter. 

4. Beaumont, Bradeley, 4, North Place, 
Commercial Road, Peckliam, 

5. Davie, Isaac, 24, St. James’s Square. 

f>. Florance, James, 18, (’haring Cross; and 
Paris. * 

7. Houseman, William, Queen's Square, 
Bloomsbury. 

8. Hardy, Edward Webb, 210, High Hol- 
bom ; Washington Cottage, Camberwell ; Wol- 
sington Place, Lambeth. 

9. Hull, Warner, Uxbridge/ 

10. Powell, Horatio Nelson, Cheltenham. 

1 1 . Poole, David, 21 , Trevor Square, Hromp- 
ton ; High Seas ; Hobart Town. 

12. Pitman, Thomas, Charlotte Street, Port- 
land Place. 

13. Pedder, James, Liverpool. 

14. Stanley, John, 3, Westmoreland Place, 
City Road; Newport; Salop. 

15. Smith, Edward George, Merthyr Tydvil. 

16. Short, Charles Samuel, Azar Cottage, 
Clapham Road ; Charrington Street, St. Pan- 
eras ; Ebury Street, Pimlico. 

17. Vawdry, William* David, 5, Vernon 
Place, Bagnigge Wells Road. 

18. Warren, Daniel, 32, Park Street, Dorset 
Square ; Great Russell Street, Covent Garden ; 
Tor Mahon, Highwicke; and York Street, 
Covent Garden. 
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CANDIDATES WHO PASSED THE EXAMINATION. 
EA6TBR T«rm, 1846. 


m Names of Candidates . 


To whom Articled , Assigned , fyc. 


Batt, Henry 


Birch, Ilenry . « 

Bouts, Charles .... 
Bowen, Charles Burrin 
Bramall, Ilenry James Marmion 
Braimvell, Thomas Vicars 
Brandon, Thomas Sands . 
Burgess, John .... 

Carr, William .... 
• 

{'banning, Ilenry • • 

Chapman, Frederick • 

Chilwell, George 
Church, Henry Francis 
Clarke, William 

Cockle, Henry . . . . 

Coode, Edward, jun. . 

Cowdry, Nathaniel , 

Crammond, David William 
Cross, Thomas Homer Lewis . 
Dacie, William . . « . 

Dnwbarn, Robert, jun. . . 

Deane, Edward Howard • . 

Dcndy, Samuel Frederick . 
Dodd, Henry . 

Dry, James . 

England, Charles 
Esatn, William . 

Faithfull, Edward Williams . 

Falkncr, John Stringer • 
Fellows, Henry Butler 

Finnis, Robert . . . 


Fleetwood, Thomas Perrior 

Fox, Charles James . 
Fraser, Edward John 

Gartsidc, Benjamin . . 

Gee, Robert 

Gibson, Charles Reginald • 

Gidley, Robert Courtenay 
Griffith, Thomas Aubrie . 

Grimlcy, Henry • 
Harris, Frederick • • 

Heath, John Massey . 


John Coles Fourdrinier, then of Dyers* Hall, now of 1, Scott's 
Yard, Bush Lane — Beaumont Charles Luttley, Dyers* Hall, 
and Wandsworth 
Isaac Last, liadleigh, Suffolk 
Frederick Howker, Winchester 
Robert Stephens, Plymouth 
Thomas Brook Bridges Stevens, Tamworth 
William Woollam, Stockport 
Thomas Branson, Sheffield 
William Hannen, Shaftesbury 

John Hartley, Settle — George Dudgeon, now George 
Hartley 

Robert Utterinare Bullen, Taunton —George Mathias, Taunton 
James Johnston, 100, Chancery Lane — Charles Henry 
Rhodes, 63, Chancery Lane 
Charles Handley, Norwich 
John Thomas Church, 9, Bedford Row 
Thomas Til son, 29, Coleman Street 
John Sandorn, Deptford — William Sandom, Deptford 
Edward Coode, St. Austell 

Charles Bayly, Frome, Selwood, Somerset— Charles Clarke, 
20, Lincoln’s Inn Fields 

Thomas Warry, New Inn — George Warry, New Inn 
William Ilenry Crons, Surrey Street, Strand 
William Scudamore Dacie, Throgmorton Street — Sir G. Ste- 
^ phen, FurnivaPs Inn 

Edward Ja kson, Wisbcach, St. Peter, Isle of Ely, Cambridge 

Edward Guy Deane, Liverpool 

Samuel Dendy, 3, Bream’s Buildings Chancery Lane 

Richard Gibbon, llexhatn 

Robert Fuller Graham, Newburv, Berks 

Charles Metcalfe, jun , Wisbeacli St. Petet’s, f'ambridge 

William Wake, Sheffield 

Edward Chamberlain Faithfull, Winchester 

Francis Falkner, Bath 

John William Wall, Devizes — Edward Francis Fennell, 3*2, 
Bedford Row 

James Robinson, Southampton Buildings — Robert Fitz Fin- 
nis, late of 21, Ilart Street, Bloomsbury, deceased, and as- 
signed to Charles Gaines 1, Caroline Street, Bedford 
Square 

Henry Everett, Salisbury — George Barnard Townsend, 
Salisbury 

Robert Sankey, Canterbury 

Lawford Acland, (formerly of 7 , Chancery Lane, now of Bom* 
^ bay) — Henry Charles Chilton, 7s Chancery Lane 
Edward Brown, Oldham — William Buckley, Ashton-under- 
Lyne 

Cadwalladcr, Edwards Palmer, Barnstaple— Edward Shearm, 
Stratton, Cornwall 

John Widdows, 9, Copthall Court — John Robinson Gibson, 
9, Copthall Court 

John Honeywood Townsend, Honiton 
Edward Stephens, Llandaffe — 'ihouias Judkins Clarke, 
Bishopsgate Church Yard 
Charles Warren, Market Drayton 
Henry Witton Tyndall, Birmingham 

George Vincent, (formerly of 9, King’s Bench Walk, then of 
L Paper Buildings, and afterwards of 9 f King’s Bench 
Walk 
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Hieliens, William, jun. . . William Hichens, St, Ives 

Hicks, Leonard Hopwood . . Leonard Hicks, Gray’s Inn 

Hodgson, George . . . Richard Jennings, Great Driffield. 

.Holmes, Rd., jun, . . . Richard Holmes, Arundel — Thomas Carington Campbell, 21, 

Essex Street 

Jones, Thomas .... John Jones, Cliorley — Edward Dakin Stanton, Chorley 

Jones, William Halse Gatty . William Jones, Crosby Square 

Lawrence, George . . . Frederick John Reed, 59, Friday Street 

Long, Walter Searley . • Samuel Long, Portsea — Nicholas Gedye, 14, George Street, 

Mansion House 

Maddock, Samuel Horace Clarke Arthur John Knapp, Bristol 
Manby, Edward, jun. . . William Manby, Wolverhampton 

Mason, Charles . . . Adlard Wclby, ITttoxeter 

Miles, Thomas, jun. . . . Samuel Mile’s, (late of Leicester, deceased) — Roger Miles, 

Leicester 

Moon, William . . . William Harris, 5, Stone Buildings, Lincoln's Inn 

Morris, Price .... Thomas Hughes, As trad, Denbigh 
Mote, Edward .... David Williams Wire, St. Swilhiu’s Lane 
Newman, Samuel . . . Harvey Gem, Lincoln’s Inn Fields 

Peake, Frederick . . . Thomas Clarke, 43, Craven Street— Robert George <'larko 

Peake, Henry .... Goddard Jackson, Wisbech 
Perham, John Isaac . . . Thomas Hamlin, lledhill, Wrington 

Phillips, John William . . Thomas Gwynne, Haverfordwest 

Phipps, Thomas . . . James Henry Frederick !<*cwis, 2S, Essex Street, Strand 

Pope, John Woodford . . John Daw, Exeter 

Powell, Edward Howell . . Thomas Farmery, llipon 

Prance, Courtnay Connell . Alfred Hooker, Plymouth 

Quick, Henry Brannard . . James Dyer, 27, Ely Place 

Robinson, Thomas . . • Frederick Crabb, Rugeley 

Rodgers, Henry . . . Thomas William Rodgers, Sheffield 

Sharp, James .... James Chaldccott Sharp, Southampton 

Shepherd, Thomas Richard . John Ashton, Warrington 

Sherring, Joseph Brodribb, jitn. Samuel Cary, Bristol • 

Shuttle worth, Samuel . * . Henry Seymour Westinacott, 28, John Street, Bedford Row 

Smith, John Bridgeman . . Henry Sewell Stokes, Truro 

Smith, Ralph Blackelock . . Albert Smith, Sheffield 

Spickett, John .... James Dolman, Clifford's Inn 

Stedman, John . . . William Holmes, 25, Great James Street f 

Sworder, Thomas, jun. . . Thomas Sworrlrr, sen., Hertford — George Dehcnhum, Salters 

Hall, St. Swiilim's Lane 

Tomlin, James Robinson * . Ottiwell Tomlin, Richmond — James Williamson, 4, Verulam 

Buildings 

Turner, John .... Richard Bushton Preston — Joseph Parkos, 21 , Great George 

Street, Westminster 

Uhthoff, Edward . . . Robert Bartlett, Chelmsford 

Watson, George Steward . . Joseph tlcnpy Watson, 7-b Basinghall Street 

W’eigall, John Charles Edwards 'Thomas Henry Dixon, 5, New Boswell Court 
Wenden, George . . . Richard Tabram, Cambridge — John Vizard, Dursicy 

Weymouth, Thomas Wyse . Isaac W r eymouth, Kingsbridge 
W r heat, John James . . . John Wheat, Sheffield 

’ Wilde, John Thomas . . James Thomas Woodhouse, Leominster 

Wilkin, Charles . . James Wilkin, 217, Piccadilly 

Wilkinson, Samuel, jun. . . John Foster, Walsall 

Wilson, Benjamin . . • William Plater Bartlett, Nicholas Lane 

Wilson, James, jun. . • . Joseph Mallaby, Liverpool 

Wilson, William Wilfred . . William Beamont, W r arrington 

Wright, John Kyme . . John Wright, 7, Rathbone Place, Oxford Street. 


RECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 

i 

RETORTED BY BARRI8TKRS OF THK SEVERAL j 
COURTS. 

>7Irrs€fbaiKC(llor of 4?nglanfc. I 

PARTIES. — MARRIED WOMEN. j 

After a contract for sale of an estate , the \ 


wife of the vendor obtained possession of 
several of the deeds relating to the title , 
which she refused to part with , on the 
ground that she had some claim upon the 
property , in consequence of which , as was 
alleged , the purchase could not be completed. 
Held, that she was improperly made a 
party to a bill for specific performance . 

Tins was a demurrer filed by the defend- 
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ant, Harriet Bradshaw, to a bill for the specific 
performance of a contract entered into by her 
husband for the sale of certain limekilns at 
Ijewisham. The bill stated that in pursuance 
of the contract, an abstract had been delivered 
which had been examined with the deeds, but 
that subsequently to such examination, the 
wife had obtained possession of several of the 
title deeds, which she refused to deliver up, al- 
leging that she had some claim upon the pro- 
perty ; and the bill charged that tne defendant, 
the wife, claimed to be entitled to eomc charge 
upon, or interest in, the estate for her separate 
use, and to hold the deeds in right of such 
charge or interest. The bill also charged that 
such alleged charge and interest, if any, was 
created by her husband subsequently to, and 
with full knowledge by the defendant, Harriet j 
Bradshaw, of the contract with the plaintiff, j 
and in order, if possible, to defeat such con- j 
tract ; but, that if it should appear that she 
was entitled to have a sum for her separate use j 
raised out of tin* estate, then that a sufficient : 
part of the purchase ought to be applied in 
payment of such sum. And it prayed that the 
defendants might answer the bill, and, if neces- 
sary, they might be ordered to answer the | 
same separate and apart from each other; and 
that the defendant, the husband, might be de- \ 
creed specifically to perforin the agreement. 


It appeared that the wife did not claim any 
actual interest in the property, and the plain* 
tiff did not state with sufficient definitiveness 
what interest the wife had ; but she took upon, 
herself, without having any interest, to hold the 
title deeds in a manner not creditable, in the 
■hope of getting some part of the purchase 
money. The demurrer must therefore be al- 
lowecf. 

Muston v. Bradshaw . April 28th, 1846. 


(Queen's 13mr(. 

( Before the Four J udges.) 

PRACTICE. — AFFIDAVIT. — JURAT. 

The jurat of an affidavit sworn before a com- 
missioner in the country , on which a certio- 
rari to briny up an order of sessions was 
granted, omitted the i cords €t before me'* 
Held that the defect was fatal to the affi- 
davit. 

Semble, that where an affidavit is sworn be- 
fore a judge at chambers, the ordinary form 
of the jurat , ” sworn by the above-named 
defendant , <yc. at my chambers , Boll's Gar- 
dens , Chancery Lane, this VJth day of No- 
vember, 1844. — E. II. Alder son," is suffi- 
cient . 


i - ^ On the 4th of April, IS 44, a writ of certio- 

Uc., to do all necessary acts for the purpose, rari had been obtained to bring up an order of 
and especially to deliver up, or cause to b£de- j sessions, a case having been reserved for the 
liveretl up, by the other defendant, or any other op j n ion of this court. The affidavit of notice 
person in whose possession the same might be, to the magistrates to apply for the writ of cer- 
tho deeds so alleged to be taken possession of tiorari was sworn before a commissioner in 
by her, and all other deeds relating to tlic pro- tllc country, and did not contain the statement 
perty ; and that it might be declared that the j that it was sworn before him, the words in the 
alleged claim of the defendant, Harriet Brad- • jurat “before me” were omitted, 
shaw, was subject to the plaintiff’s contract,, A rule nisi had been obtained for quashing 
and that her alleged claim did not entitle her the writ, 
to retain the deeds taken possession of by her, 2<ealc showed cause, 

and that she might lie decreed to deliver them j This case was moved on the* authority of 
up to the plaintiff, and to release the estate Regina v. Bloxhmn and the circumstances are 
from all claim. 1 lie demurrer was for want of the same in both cases, but the authority of 
equity, 'that case has been shaken by a late case in 

Mr. Stuart and Mr. Sleeve for the demurrer. the Kxchequcr, Empey v. King* there an affi- 
Mr. Bet hell mid Mr. Toller contra. davit in support of a rule for an attachment 

i i i u < Chancellor said be thought, if the was 8W orn before a judge at chambers, and 
bill had stated distinctly that the husband was the jurat was “ sworn by the above-named 
about to make some conycyaiu e of the property defendant, &c., at my chambers. Rolls Gar- 
fortlu; benefit of his wife which would have dens> Chancery Lane, this 19th day of No- 
the effect of preventing him from performing vcmbei% 1844. E. H. Alderson.” The case of 
lus contract with the purchaser, that might be j^ gina v . Bloxham was there expressly brought 
a reason for "ling a bill against the wife to re- i under the consideration of the court, and they 
strain her from taking such conveyance. In held tbe affidavit to be sufficient, and said that 
that case, both might be made parties. But • it was consistent with the practice which uni- 
his honour said he did not think enough was ; versally prevailed. The omisssion of the 
stated on this bill for the court to grant an in- words .« be f orc me » must eltber niake t b e affi- 


j unction. It appeared there was some practical : 
difficulty, in consequence of the wife having got 1 
possession of the title deeds; but the court 
bad nothing to do with such disputes ; and 
when the decree was made in the cause for 
specific performance against the husbaad, and 
he was compelled to deliver up the deeds, the 
wife would, perhaps, when he was in prison, 
deem it right to deliver up those now retained 
by her. 


davit a nullity, or it can only amount to an 
irregularity. It is not a nullity, because the 
jurat is not a necessary part of an affidavit in 
support of an assignment of perjury, Rex v. 
Emden, c and in ex parte Smith,* Patteson , J., 
allowed a jurat to be amended. If tbe omis- 


* 29 L. O. 209; 1 N. S. C. 370. 

b 14 L. J. Excheq. 48. 

c 9 East, 437. 4 2 Dow]. 60*. 
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sion merely amounts to an irregularity, it is 
now too late to make the objection, because 
nearly two years have elapsed since the cer- 
tiorari was granted. 

• Mr. Vhillimore , contra, was,not heard. 

Lord Denman , C. J. I think the case of | 
Regina v. Bloiam e was rightly decided ; that 
case was very fully argued, and all the nutha- | 
rities on the subject were brought under the 
consideration of the court. It does not appear | 
to me to be inconsistent with the case of; 
Empty v. King, because there the Chief llaron 1 
appears to have said that the omission of the | 
words “ before nie” might be a good objection j 
where the affidavit is sworn before a corn mis- j 
sioner in the country, but that the practice is j 
different where it is sworn before a judge at 
chambers. 

The affidavit docs not in this case appear to 
have been sworn before any one. Time in ay 
operate as a waiver of an irregularity, but this 
is not a mere irregularity. 

Mr. Justice Putteson. I think Regina v. 
Bloxham was rightly decided, and that there 
is no ground for us to overrule it. The Chief 
Baron seems to draw a distinction between an 
affidavit sworn before a judge at chambers and 
one sworn elsewhere. 

Rule absolute. 

The Queen v. Xorburg Easter Term, Ibid. 

Quern's Iknrf) tlrurlirr Court. 


* order is the Bame thing as making an order to 
j that effect. The case cited is an express autho- 
rity that when applications of this kind are 
made to a judge at chambers, any question as 
to whether they are made in lime or not, is en- 
tirely within his discretion. That case, there- 
fore, is directly in point. 

Rule discharged wit iw costs. 

Lane v. Xetcman . Easter Term, 1 S 4 0 . 

a nil rr« ato u’s n otks. 

The court wilt not look at the not** of an 
arbitrator , nor a f a copy of them reri- 
fied either by an affidavit of the arbitrator 
or his clerk . 

A c.vrsK and all matters in difference were 
referred to a barrister, and 

Addison , upon showing cause against a rule, 
to sc»t aside the award, was about to mid a 
copy of the arbitrator’s notes, verified by bis 
clerk ; when 

Martin , U. (\, (line was with hiuO sug- 
gested that this was irregular. A copy of the 
notes dearly could not be evidence, and the 
reception of an ui bitritor’s notes in any shape 
I would furnish a precedent which might lead 
to great inconvenience. In this particular in- 
stance there was no object whatever in exclud- 
ing the notes, but it was thought right, on 
behalf of members of the bar, not to allow 
thcnt ; to be received without observation. 


IRREGULARITY. APPEAL FROM DECISION 

OF JUDGE AT ClIAM HERS. 

Jf a summons to set aside proceedings for ir- 
regularity be dismissed by a judge at cham- 
bers , , upon the ground that the application 
is too late , the court will not interfere . 

Lush, on the 2nd of May, obtained a rule 
railing upon the plaintiff to show cause why 
the service of*the writ of summons, the affidavit 
of such service, and the appearance entered by 
the plaintiff foi* the defendant, and all subse- 
quent proceedings should not be set aside for 
irregularity. The affidavit in support of the 
rule stated, that the appearance was entered on 
the 2nd of March, and that on the 9th an ap- 
plication similar to the present was made by 
summons to Cresswell , J., at chambers, but Iuh 


! Coleridge, J. *A copy of the notes is cer- 
tainly not evidence, and to receive them in this 
! shape, would break in upon the. mle observed 
! by gentlemen of the. bar of lriusmg to make 
'an affidavit with respect to what takes place 
i upon arbitrations. 

i Addison then said that the learned arbitrator 
; in the present instance was quite willing that 
jthe original notes should be produced, and 
•that, if the court would receive them, they 
■ should be furnished. 

His lordship, however, said that tin y ought 
j not to be received. 

Doe d. llajeby v. Preston and anotlur. Easter 
j Term, 1«4G. 

! Common {Hcas. 


lordship; thinking that the application was too 1 
late, dismissed it. It was submitted that the | 
application was in time ; Newnham v. Hart nay , ! 
5 Dojvl. 259 ; Cummin g v. Elwin , 5 Scott, 149 ; 
and that the court would therefore interfere. 

Corrie now showed cause, contending that 
the judge at chambers having decided that the 
application was too late, the court would not 
review his decision. Tadman v. Wood , 4 A. & 
E. 1011. 

iAish. Tadman v. Lee is distinguishable. 
There the judge decided that the application j 
was in time, and made an order ; whereas, in ! 
the present case he refused to entertain the ap- 
plication. 

Wight man, J. We consider that making no 
• 29 L. O. 209 ; 1 X. S. C. 370. 


DISTRINGAS. — AFFIDAVIT FOIL 

In support of an application for a distringas , 
it is not enough that the ajjiduvit states in- 
quiries and service to have, beet- made at 
the place of business of the defendant , and 
that he cannot be found elsewhere , where the 
object is to compel an appearance ; but for 
the purposes of outlay ry such an ajjiduvit 
is sufficient. 

King lake, , Serjeant, applied in this case for 
a distringas against the defendant Allen. r ihe 
affidavit on which lie moved stated the several 
calls to have been made at the “ warehouse 
and place of business” of the defendant where 
service of the writ was effected on a clerk who 
said that the defendant was in the country and 
his return uncertain. There was a!?o a state- 
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ment that every attempt had been unsuccess- 1 present action to recover the money paid to the 
fully made to findthe defendant, or any place j defendant for the purchase of the scrip, on the 

j ground that as the scrip was fictitious there 


where he had resided. In support of the ap- 

{ lication, the cases of Grinaley v. Thom , 5 
)qw 1. 544, and Nugeev. Swinford, 9 Dowl. 
1038, were referred to. 

Tindal, C. J. Enough appears to entitle 
you to a distringas for the mirposes of out- 
lawry, for your afli davit states that the defendant 
cannot be found at all ; but whether you arc 


was a failure of consideration. It was objected^ 
on the part of the defendant, first, that as the 
scrip was sold in the ordinary course of dealing 
the defendant was not responsible inasmuch as 
he did not guarantee it to be genuine ; secondly, 
that the signature of the secretary was binding 
on the directors, and therefore the scrip was 


Writ granted accordingly. 
Rock amt others v. Allen and another , 
Easter Term, 1840. 

r iExrfjcqurr. 

RAILWAY SC1I KM K. — FICTITIOUS SCRIP. 


Jervis , J. Chambers and JI. blilt , 'showed 
cause. The plaintiff is entitled to retain the 
verdict. lie directs the defendant to buy 
“ Kentish Coast scrip/* hut the defendant buys 
what turns out to be spurious. If a party con- 
tracted to purchase casks of brandy, and he 


entitled to it for the purpose of compelling an j valid. The learned judge told the jury that a 
appearance is another question. You may , jobber stood in the same situation as a mer- 
t&ke the writ for the purposes of outlawry if j chant or any other person selling goods, and 

you like. _ | that if the scrip was fraudulent and fictitious, 

j the plaintiff wfts entitled to recover. The jury 
found a verdict for the plaintiff, with 430?. 

| damages. 

| Martin had obtained a rule calling on the 
| plaintiff to show cause why a new trial should 
! not be had on the ground of misdirection. He 
| submitted that the learned judge should have 
The directors of a railway scheme having de- j |? ft >* l .° *?» J" r Y r to sa y whither the bargain of 
tertnined not to issue scrip, the projector of\ * ,e I , aln *'.^ was for real scrip, or whether it 
the scheme and the secretary , without on, /,, tor 8Uch scrip of the Kentish Coast 

sanction of the directors, altered the form | ae was then ,n thc market 

of the scrip certificate so as to make it 
issnabte by the secretary alone . The de- 

fendant, who was a jobber, sold to the plain- 
tiff some of the scrip thus signed by the 
secretary, and the plaintiff ajterwards find- 
ing it to be fictitious, brought an action to - , , x , ... 

recover bach the money paid. Held, that \ fin ^ 3 ° n delivery that the casks are fil ed with 
the proper question f of the jury was, \ watcr > hc would be entitled to recover back the 
whether the p/aintif contracted to buy \ n ' one y P a ' J - It is different from the purchase 
genuine scrip, or only such scrip of the n{ a specific chattel as for instance, a ‘ smoke 
company as was then in the market. | consuming furnace, which may he either a 

* f name or a description of the power of the ma- 

Tn is was an action of debt for money had chine. The case resembles that of a party 
and received to the plaintiff’s use. The de- , buying forged exchequer hills, or where a per- 
fendant pleaded that he was never indebted, son discounted forged navy bills. Jones v. 
At the trial before Pollock, i\ IV, at the sittings Ryder, 5 Taunt. 48(5. At all events, a new 
at Guildhall, it appeared that one Curling was trial ought not lie granted without payment of 
the projector of a railway scheme called the costs, as the defendant’s counsel did not re- 
Keptish Coast Railway, and that ho procured quest thc judge to leave the poiitt to the jury, 
certain persons to lend their names as directors, Martin and JViltes , who appeared to support 
he undertaking to hear the preliminary ex • the rule, were not called upon, 
pensee. Thera were numerous applications for Alderson , B. Thc question is simply this, 

shares, and about 18,000 were allotted ; but what was it that the plaintiff contracted to pur- 
the directors finding that only (100/. was paid chase in his bargain for Kentish railway scrip ? 
into their banker’s on account of deposits, de- If he meant paper signed by the secretary, ne 
termined not to issue scrip, thinking it would . lias bought it. 1 agree that if the nair ^of the 
be wroug to throw the burden of the scheme 1 secretary had been forged, the argument on 
on the few persons who paid the deposits. ! behalf of the plaintiff would be well founded. 
Curling was dissatisfied with the determination | But if the only genuine document was a jlocu- 
of the directors, and in conjunction with one ! ment signed by the secretary, and the one 
Richards, whom he appointed secretary, hut j party chose to buy, and another to sell it, the 
without any authority from the directors, got j jury have not determined the point, and there 
an engraver to alter the form of the scrip ccrti- j should be a new trial, 
ficate, so as to make it issuable by the secretary Rolfe , B. I am of the same opinion, 

alone. The scrip was accordingly issued, ! Platt, B. I am of the same opinion, 
signed by Richards alone, and without the ! Pollock, C. B. I agree with the rest of the 


sanction or authority of thc directors. Thc de- 
fendant was a jobber and dealer in shares, and 
on .the 11th and 17th of April he sold to the 
plaintiff some of this scrip for the settling day 
on the 30th May. The scrip was at that time 
at a premium, but the scheme having been af- 
terwards abandoned, the plaintiff brought the 


court that there ought to be a new trial. I am 
not aware that the particular point has ever 
been fully discussed or determined. Numerous 
cases might be put in which the direction was 
general to uurenase what was in the market, 
and a purchase of the particular scrip would 
satisfy the order. The question is extremely 
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important, and it is very desirable that it should 
be finally settled. 

Rule absolute. 

• Lamert v. Heath. Trinity Terra, 22nd May, 
1846. J 


(Routt of &<mfiruptrg. 

DISPUTED ADJUDICATION UXDEll 5 & 6 
VlCT., C. 122, 8. 23. 

Semble, that a commissioner has no power 
to adjourn the hearing on a disputed ad - 
judication beyond the jive days allowed by 
the statute . 
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present case to order any adjournment, and as 
the act of bankruptcy on which the original 
adjudication proceeded was insufficient, and 
no other act of bankruptcy was proved, the 
adjudication nuist be annulled. 

In re Thomas Knight. May 14, 1846. 

CHANCERY CAUSE LISTS. 

Term, 1816. 


A duplicate of the adjudication, under a ! 
fiat in bankruptcy, issued against one Thomas I 
Wright, having been served upon him, he ! To fix l*., 
appeared before Mr. Commissioner Evans, j a day. S ' andelour 


Day to ( Strickland 
be | Ditto 
fixed (Ditto 


Horn CTtKinrtflor. 

A 1’ PEWS. 

Strickland 
Boynton 
Strirklund 


upon the fifth day after such service, to show ; To fix 




Cooro 




To fix 
, a dnv. 


cause against the' validity of the adjudication, 1 a day 
when it was held, that the act of bankruptcy | To lix ) Minor 
on which the adjudication proceeded was in- ! n d»y. $ Ditto 
sufficient. 

Mr. Turner , as solicitor for the petitioning 
creditor, then stated that he could establish 
other acts of bankruptcy, but that the objec- 
tion had come by surprise, and the necessary 
witnesses were not in attendanee. He there- ; 
fore prayed an adjournment to the following ! 
day, that he might produce witnesses to prove ] 
another act of bankruptcy, pursuant to the j 
5 & G Viet., c. 122, s. 23. ; 

Mr. Cooke, on behalf of Mr. Knight, ol>- j 
jected to any adjournment. Two days’ notice 
had been given, pursuant to the rules of the 
commissioners, that it was intended to dispute 
the act of bankruptcy, and if a second act of ; 
bankruptcy was to be set up, the witnesses 
should be in attendance now to establish it. 

Mr. Commissioner Evans would be disposed ; 
to grant the adjournment under the circnm- ' 
stances ; but lie doubled if he had any autho- 
rity to do so. He had done so on one occa- 
sion by consent, but even then he doubted if; 
he had not exceeded his power. 

Mr. Turner submitted that the power of ad- ; 
journment was necessary as a matter of con- 
venience. If the examination proceeded until , 
m midnight, would not the commissioner have 
power to adjourn ? 

Mr. Commissioner Evans thought, it would \ 
be a different questiou if the examination upon 
a disputed adjudication were to extend beyond 
the usual hour to which the court sat. How- 
ever, lie should consult his brother commis- 
sioners on the point. The learned commis- 
sioner then retired, and upon his return, stated 
that there was some difference of opinion be- 
tween the commissioners as to their power of 
adjourning a disputed adjudication at the in- 
stance of the parties. When the occasion 
arose, that the examination or arguments upon 
a disputed adjudication continued until twelve 
o’clock at night, it would be necessary to de- 
cide if the commissioneis had authority to 
adjourn under such circumstances. He was 
now of opinion that he had no authority in the 
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j Handley. Charles, Warwick. May 22. 
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i 

mssoi.u i IONS OK PUOKKSSIONAI, I'AHT- 
N KIIS1I IPS. 

I 

j From April 21if, to M.ty 22, HI l(i, both inrhnthe, 
with i Lite s when gazetted. 


CAUSES, KUUTIIEIl DIttEcriONS, AND EXCEPTIONS. 

Hole v. Pearse. 

To fix a day. Phillips v . Mcinerlzhngen. 

S. O., Bendinau r. Beadman, fur. dirs. 

After 7\, Ward r. Key. 

Lancaster v. Jackson • 

S. O., Thomas e. Reynolds, exons. 

22 nd Preston v . Wilson. 

Stinton v, Avern. 

Gibson v. Ings. 

Sliarlnnd v, Mildon, 2 causes. 

Garth v, Maclean. 

Sbafto v. Sliaflo. 

SSni May, Rodgers v. Nowell, pt.hd. 

23rd May, Cotterell v. Homer. 

‘22 mi May, Fyson r. Adams. 

22m/ May, Allen v. Knight, pt. lid. 

( Ward v. Ward ) 
j Ditto, r. Whitmore f 
Alsager o. Miller. 

Lmshbury v. Perks. 

22nd i Paterson v. Wilson ( 

May, { Ditto v. Belcher. J 
Lander v, Kendall. 

Jones «. Thomas. 

Bailey e. Lambert. 

Flight v. Marriott; 

Lowes v. Lowes, liar. dirs. fit costs. 


Blake, Francis, mid George Tumplin, (i. King'.* 
Road, Bedford Row, Attorneys and Solicitors. 
Aptil 21. 

Cook, George William Francis, uud Edward Hum- 
phreys, 28 , St. Swithin’s Lane, Attorneys and 
Solicitors. April 21. 

Hayward, John, nud John llroughall, Oswestry, 
Attorneys and Solicitors. May 22. 

Mitton, Thomas, and William Nculor, 23, South- 
ampton Buildings, Attorneys and Solicitors. 
May 15. 

Robinson, William, and Thomas G. Dodson, Lan- 
caster, Attorneys and Solicitors. April 24. 

Smith, James, and John William Browne, Swindon 
and Marlborough, Attorneys and Solicitor*. 
May 12. 

Thomas, David, and Evan Thomas, Brecon, Attor- 
neys and Solicitors. April 24. 

Thomas, William, Samuel Lepard, and David 
Williams, 9, Cloak Lane, Attorneys and Soli- 
citors. May 8. 

. Vaughan, Philip, and George Rees Be van, Brecon, 
Attorney • and Solicitors. April 2 1 . 
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PROCEEDINGS IN PARLIAMENT RE- 
LATING TO THE LAW. 

Kou*t of ftorft*. 

NEW BILLS. 

Real Property Conveyance. — In committee. 
See the hill pp. 50, 70, ante . Lord Brougham. 

General Registration of Deeds. — Lord 
Campbell. Deferred until the Corn Bill has 
passed. 

Religious Opinions Relief.— -Re-committed. 
Lord Chancellor. 

Punishment for deterring Prosecutors, Wit- 
nesses, &c. — In Committee. See the bill, 31 
L. O. 472. Lord Denman. 

Metropolitan Buildings. — For 2nd reading. 
Sec the bill, 31 L. O. 42(1. 

Railway Companies Dissolution. — For 3rd 
reading.. I^ord Dalhousie. 

Railway Deposits. — In Committee. 

Insolvent Debtors* Act Amendment. — In 
Committee. Lord Brougham. 

Friendly Societies.— In Committee. 

St. Austell Small Debts Court. — In Com- 
mittee. 

Heal Property Registration. 

Petitions against, from Attorneys of — 
Liverpool, 

Beverley, and 
East Hiding. 

$ou0e of GTominfliis. 

NEW BILLS. 

Administration of Criminal Justice. — To be 
reported. 

Bankruptcy and Insolvency. — For 2nd read- 
ing. 10th June. Sec the bill, 31 L. O. 509. 
Mr. Hawes. 

Roman Catholics’ Relief. — Re-comrnittcd. 
See the bill, p. 402, ante . Mr. Watson. 

Small Debt Courts : 

4 Salford, Hundred. — Reported. 

Somerset, 

Northampton, 

Birkenhead. Reported. 


2 6th, — At Llandovery, Henry Lloyd Harries, 
sq., Solicitor, aged 43. Admitted on the 
Welch Roll, 18th Oct. 1830. 

May 1st . — At his Chambers, Lincoln’s Inn, 
David James, Esq., Barrister-at-Law, aged 55." 
He was a member of Lincoln’s Inn, and was 
called to the bar in Michaelmas Term, 1815. 

6th. — At Dusseldortif, Henry Comyn 
Berkeley, Esq., formerly of Lincoln’s Inn, So- 
licitor. He was admitted on the Roll in 
Michaelmas Term, 1807. 

llM. — At Herne Hill, Surrey, John Birkett, 
Esq., of Cloak Lane, Solicitor* Admitted on 
the Roll, Easter Term, 1794. 

22nd. —Francis Ilildyard, Esq., of the Inner 
Temple, Barrister-at-Law, Fellow of Clare Hall, 
Cambridge. He was a member of the Inner 
Temple, and was called to the Bar in Easter 
Term, 1838. 

23rd. — George Robert Michael Ward, Esq., 
Barrister-at-Law, aged 46, of Lincoln’s Inn. 
He was called to the Bar 19th June, 1828. 

2 Vth . — John Newland, Esq., of the Inner 
Temple, aged 87, Barrister-at-Law. Called to 
the Bar 20th Nov. 1795. 


THE EDITOR’S LETTER BOX. 

The second part of the Analytical Digest of 
the Common Law Cases is prepared, and the 
1st section, comprising the decisions on ques- 
tions raised upon the construction of the 
statutes , will appear next week. Those on the 
Principles of the Law and on Pleading, Prac- 
tice, Evidence, and Costs will follow week by 
week. 

The identity of the intended legatee men- 
tioned by “ J. II.” seems clear, and the circum- 
stance he refers to will, we think, be deemed 
immaterial. We must leave our correspondent 
to hunt for the cases, which are of a rather dis- 
agreeable kind. 

The new statutes of the session, so far as 
they alter the law, shall be given fullv. We 
have no intention to burthen our readers with 
separate publications of important acts : they 
' shall all be included in the Legal Observer, 
Poor Removal. — In Committee. Sir J. ' and accompanied with explanatory notes. This 
Graham. See analysis of the hill, 31 L. 0. 473. j course we adopted long ago, and shall not fail 
Highway Laws Amendment. — For 2nd read- : to continue it. The present volume, therefore, 
ing. Sir James Graham. j will comprise all the statutes of the session of 

Corresponding Societies, Lectures, &c. Mr. . any utility to our readers. 

T. S. Duncoinbc. j A . bought some shares in a railway com- 

Metropolis Interments. Mr. Mackinnon. ' pany of B. in the market at a premium. The 

Death by Accidents Compensation. For 2nd bill was thrown out on the standing orders, 
reading. j If the company should be dissolved, A. being 

Deodands Abolition. Mr. Bouverie. : the holder of the scrip, would be entitled to 

Total Abolition of the Punishment of Death, j receive back the deposit, less the expenses, but 
Mr. Ewart. Jt appears on the authority of Kempson v. 

fBaunders, 31 L. O. 352, that A . could main 


LEGAL OBITUARY. 

April 20th. — Archibald Richard Francis 
Rosser, Esq., Solicitor, of No. 63, Lincoln's 
Inn Fields, after an illness of nine weeks, aged 
57. Admitted on the Roll, Michaelmas Term, 
1810. 


, tain an action against B. for the amount paid 
j for the shares. If A. should receive any portion 
! of the deposit, would this not bar his light of 
action against 3., or could he recover the dif- 
ference between the amount of deposit received 
back and the value paid for the shares ? 

Some articles in the last number of the Law 
Review shall receive early attention. 



Htgal ©tiisettoer. 


SATURDAY, JUNE 0, 184C. 

— “ Quod mag is ad nos 

Pertinet, et nescire malum esfc, agitamus.” 

Hon at. 

CONTRACTOF SALE. j Courts of equity for upwards of a century 

DOCTRINE OF 

Bv the 17th section of the Statute ofi The earliest case of this description. 
Frauds, relative to “ goods, wares, and : after the passing of the statute, was that 
merchandizes/* the contract of sale may ; of Foxcraft v. Lister / which came before 
be rendered binding in various ways ; as ■ Lord Keeper Wright, on the 6th March, 
by acceptance and actual reception of the! 1700. There the plaintiff demanded spe- 
thing sold, or of part of it ; by earnest ; by cific performance of a contract for a build 
part payment ; or by a written note or me- i ing lease, alleging that he had, on the faith 
morandum ; whereas, by the 4th section of, of the agreement, which was merely verbal, 
the same statute respecting “ lands, tone- ■ pulled down certain houses and built up 
ments, and hereditaments,'* the contract others, llis lordship dismissed the bill, 
can be made binding in one way only> that holding that the contract was not legally 
is, by a written note or memorandum, duly established as required by the statute *, 
signed by the party to be charged there- ; whereupon an appeal was taken to the 
with. ■; House of Lords, and the question was ar- 

Nevertheless another way of binding gued on behalf of the appellant by Sir 
contracts fof the sale of “ lands, tenements, ! Joseph Jekyll/* who rested the cusc on this 
and hereditaments/’ has been admitted by ground, that “although the agreement hud 
courts of equity under certain states of cir- J not been reduced to writing, (which was 
cumstnnces, which have given rise to the j occasioned by the entire confidence the 
doctrine known by the title of part per - I parties had in each other,) yet the same 
formance , the principle of which is entirely ; having been at the appellant’s great ex- 
different from that of the part performance j pense executed on his part, there ought to 
of contracts for the sale of “ goods, wares, j be a reciprocal performance* of it on the 
• and merchandizes'* mentioned in the 17th .other part. 9 ' The respondent contended, 
section. j that inasmuch as there was “nothing of 

What is meant by the doctrine of part j such pretended agreement in writing and 
performance as understood in equity with I signed by cither of the parties, the statute 
reference to the 4th section of the Statute j was a full bar to the claim/ The House 
of Frauds is this, that a man shall not be of Lords, by the advice of the Ex-Chan- 
allowed to make that section an instrument cellor Somers, the only law peer present/ 

of injustice. Thus the 4th section pra| — 

v ides that the contract shall not be enforce* * Coll. Pari. ca. 108, and see also 2 Vem. 

unless it be established by some written 456. 

note or memorandum. But suppose, in a ^Afterwards the famous Master of the Rolls, 
case where there is no such written note who held that officc for Dearl 7 a < i uarter ® f a 

or memorandum, that one of the par- « i2rd Keeper Wright sat on the woolsack, 
tieSf relying on the verbal agreement, per- anc j superintended the reversal of his own de- 
forms hie part of the contract ; shall the cree j out not being a member of the house, he 
other be allowed to withhold performance ? ■ of course had no vote in the judgment. 

Vol. xxxii. No. 052, o 


PART PERFORMANCE. 


past nave said that lie snail not ; because 
j to withhold performance under such cir- 
! cu instances would bo a fraud. 
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on the 7th April, 1701, reversed the order 
of the Lord Keener, and a building lease 
was decreed. The equitable doctrine of! 
part performance, therefore, is the creation 
of Lord Somers, and must be regarded as 
now firm]y seated in courts of equity, al- 
though some of our most eminent judges 
have doubted its expediency. We at once 
admit that it is a direct contravention of 
the words of the statute. But as that 
famous enactment was intended to prevent 


body of jurisprudence to illustrate the 
maxims on which our English courts of 
equity proceed in awarding specific per- 
formance of contracts relating to land , 
where there is no writing to satisfy the re- 
quirements of the statute, and the ground 
of interference is simply that one of the 
parties has acted on the agreement and de- 
mands reciprocity. For in the first place, 
the Roman law aid not enforce the specific 
performance of agreements ; that important 


frauds, a doctrine calculated to promote the branch of equitable jurisdiction being one of 
same end can hardly be regarded as incon- J our very few indigenous legal plants. And 
sistent with its spirit. If we had a record ( in the second place, there is this great dif- 


ofthe speech of Lord Somers, (in whose 
time the act was prepared,) it would.have 
placed the doctrine of which he was the 
parent, on a footing perhaps not irrecon- 
cilable with the provisions of the statute 


fercnce between the Roman and English 
law on the point in question, namely, that 
the Roman law, when it excluded the locus 
pcenitenlia * , assumed the contract to be im- 
perfect and incomplete; whereas, when a 


Lord Somers, we know, was not a little court of equity in this country decrees 


versed in the Roman civil law. From that 
fountain he might have derived the prin- 
ciple upon which he recommended the re- 
versal of the decree in Foxcraft v. Lister . 
For by the Roman law, (followed in that 
respect by the law of Scotland in the pre 


specific performance, on the ground of a 
partial execution of it by one of the parties, 
the contract is all along taken to have been 
the subject of mutual assent, although that 
assent, not being reduced to writing, falls 
short of the requisites of the Statute of 


sent day,; so long as a contract wasincom- j Frauds. Indeed the very terms employed 
plete, either part was at liberty to retract j by the legislature import that the contract 
or repent. In technical language, there ; is complete, — that all its conditions are 


was locus pcenitentice* One exception to 
this rule was admitted on grounds of 
equity, wherever it appeared that the 
party desiring to repent had, with full 
knowledge of all the circumstances, per- 
mitted or consented to the adverse party 
proceeding, (in reliance on the imperfect 
agreement,) to do some act which would 
prove detrimental to him unless the con- 
tract were decreed to be fulfilled on the 
other side. This was called JRei interventus . 
Another exception arose where the party 
proposing to avail himself of the locus 
pcenitentice had himself deliberately done 
an act, or expressly consented to the tak- 
ing of some step which was approbatory 

and confirmatory of the imperfect agree- 
ment. This was called homologation ; a 
head so extensive in the system of the 
neighbouring county that Sir Charles 
Wetherell, on one occasion at the bar of 
the House of Lords, happily denominated 
it the “ giant of Scotch Law." 

But although it is instructive to trace 
things to their originals, it is dangerous to 
do so without due discrimination. The 
hint upon which the equitable doctrine of 
part ’ performance is founded was indeed 
borrowed from the Roman law. We will 
venture, however, to affirm that no safe 
light can be derived from that enlightened 


agreed upon, and that there has been that 
indispensable interchange of consent be- 
tween the parties which constitutes the 
essence of a final agreement. In such a 
case performance on the one side will be a 
ground upon which to demand performance 
on the other. But courts of equity do not 
make contracts, though they enforce them. 
If it appear that the parties never agreed, 
— that matters were merely in a state of 
treaty, no averment or proof of per- 
formance on the one side will induce our 
English court of equity to decree per- 
formance on the other. 


REGULATION OF RAILWAY PRO- 

JECTS. 


Ws have previously noticed Mr. Thomas 
Turner & Beckett’s able pamphlet on this 
subject,* and now proceed to state the re- 
Uppdies he suggests for the future conduct 
fw railway enterprise ; and this we do In 


* Railway litigation, and How to Check it ; 
with Remarks on the proposed Railway Relief 
Bill, and Suggestions for regulating the future 
conduct of Railway Enterprise. By Thomas 
Turner h Beckett, Attorney-at-Law. London ; 
E. Wilson and J. Ollier, pp. 32. 



Regulation 0 / Railway Projects . 


.reference to the Railway Relief Bill now 
before parliament. Mr. & Beckett ob- 
serves s — 

“That a code of laws will one day be framed to 
govern the transactions commercial and other- 
wise, connected with railways, I entertain no 
doubt. There is no branch of trade or 
commerce to which the care, protection, and 
encouragement of the legislature should be 
more abundantly given, while the unforeseen 
conflict and utter inadequacy of the existing 
laws when applied to railway questions, is so 
obvious, that it is beginning to be understood 
they form a class of cases of the utmost im- 
portance, for which practically no legislation 
whatever exists. The points on which I now 
venture to offer suggestions have reference to 
those which are at present before the public. 

11 All the mischief that has arisen has had its 
source in a feeling of non-responsibility , on the 
minds of those persons who nave made them- 
selves parties to the new projects. The notion 
entertained by the public, that applications for 
shares entailed witn them no pecuniary obliga- 
tions, led many thousands to propose to become 
members of railway companies, on the chance 
of getting shares that would command a pre- 
mium. The extraordinary avidity with which 
every project appeared to be caught up, en- 
couraged persons to put themselves forward as 
directors, under a conviction that there would 
be a subscription abundantly sufficient to bear 
them harmless. Every fresh scheme, so far 
from checking, gave an additional impetus to 
the movement, as, in the confusion of numbers, 
it became impossible for those who were taking 
a part in it to consider tlic merits of individual j 
projects; and it soon came to be understood, j 
by parties to whom their formation might prove 
iirofitable, that nothing more was necessary to 
get subscribers than to announce their ex- \ 
istence. Before the allotments were made, a 
panic took place, and the effects it has produced 
we are all at this moment witnessing in utter 
dismay. To avoid the recurrence of so fright- 
ful a calamity, I propose that rules of law snail . 
be laid down for imposing upon all persons cn- 
gaging in the formation of railway undertakings, 
a defined liability, capable of being readily en- 
forced, which, while sufficient to induce con- 
sideration, shall not be so onerous as to check 1 
legitimate enterprise." 

The following are the regulations re-, 
commended by Mr. 4 Beckett, and which j 
we trust will be well considered by the 
4 .Board of Trade or others engaged in con- 
sidering the subject 

I would, in the first place, provide that the 
general expenses of preparing for parliament 
should be recoverable by creditors from the di- 
rectors alone, and that such persons only 
should he deemed directors as, under their 
own hands, should have declared themselves to 
be so. I would, moreover, make it compulsory 
upon those persons, at the very outset, to ape. 
• cify the exact number of shares th#y contem- 


ns 

plated appropriating to themselves, and would 
not allow the name of any person to be put for- 
ward as a director who should not, before its 
announcement , have been duly registered. This 
would secure parties from the danger of their 
acts being construed into a permission they 
never intended to afford, while it prould sim- 
plify the proof of their liability when it ought 
to exist, and deprive them of the opportunity of 
denying an authority really given, should they 
afterwards feel it convenient to repudiate it. 
The rule requiring directors to register within 
twenty-one days from their acceptance of office 
is found quite ineffectual for the accomplish- 
ment of these objects, and experience has 
shown that they are most important. 1 would, 
moreover, require that before any scheme 
should be publicly advertised, its directory 
should be fully formed, leaving it to the parties 
themselves to fix its number, aud that no 
change in its constituency should afterwards 
be allowed, except for the purpose of supplying 
vacancies occasioned by death or resignation. 
This arrangement would render it of the first im- 
portance to the success of the scheme that Us 
original directory should be composed of per- 
sons entitled to public confidence, and would 
at the same time furnish ample proof that the 
parlies put forward were really engaged in tho 
undertaking. If the projector of the scheme 
should fail in engaging in it at the outRet, men 
of substance and character, he would have to 
bear personally the whole of the trouble and ex- 
pense of bringing it under tlicir notice, thus 
carrying out the true principle upon which the 
| oft-quoted cases of Nicolls and .Crosby,* and 
Kempson aud Saunders were decided. 


UUU wi.wr.uv. 

“To guard against the fraudulent announce- 
ment of directors’ names, I would make it ne- 
cessary for tho printer of any paper containing 
a list of such names, to require to be deposited 
with him, as his authority, a certified copy of 
the list as registered ; and would yonder the 
falsifying such list, or any other wilful 
presentation as to the names of directors, highly 
penal. . # 

« Having thus secured the formation Of a 
responsible body as the conductors of the con- 
cern, I would authorise their inviting the public 
generally to join it ; and upon parties applying . 
for shares, according to a fixed form, would 
give the directors power to enforce whatever 
the applicants, by that form, undertook to do, 
provided the request made therein were com- 
plied with within a given period, and the deeds 
agreed to be executed contained certain pro- 
visions for the protection of shareholders, 
which the government should require all sub- 
scribers’ agreements to embody, and which no 
sub-deed should be allowed to defeat ; but 
before proceeding to enforce payment of the 
subscriptions, 1 would make it necessary for 
the directors to allot every share, and to file a 
duplicate of the allotment book with the Regis- 
trar of Joint Stock Companies, which* should 


» 3 B. & C. 814. 


» 4 Bing. 5. 
a 2 
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be open to the inspection of the allottees, free 
of charge. 

“ To guard allottees against being burdened 
with a larger share in the concern than they 
applied for, I would, in case all the deposits 
should not be paid up before proceeding to par- 
liament, make it necessary for the directors to 
call a meeting of the allottees ; and unless they 
pr the directors chose to* divide among them- 
selves the shares not paid upon, they should 
(as majority might decide) either break up the 
concern, or make up the deficiency in the num- 
ber of shares taken, by enforcing payment from 
the defaulters, or proceeding to a fresh allot- 
ment. Under no circumstances should the di- 
rectors be allowed to go on unless every share 
were in the hands of some bond fide holder. 

“ If the directors should find it impossible to 
distribute*all the shares within a fixed period 
from the scheme being made public, they 
should then be allowed to break it up, taking 
from the allottees, who had applied for shares, 
their rateable proportion of tlie expenses only, 
and they, the directors, bearing among them- 
selves the remainder, whatever it might amount 
to. 

As a protection to allottees, I would make it 
necessary that the accounts of every abandoned 
concern should, after being examined and 
allowed by a public officer, be tiled with the 
Registrar of Joint Stock Companies ; and that 
in default of this being done, of in default of a 
rctuni of the fair proportion of the subscription 
money, any allottee might, by summoning any 
of the directors before a commissioner of bank- 
rupts, obtain an order for the immediate pay- 
ment of either the whole deposit or (in case 
accounts should have been filed) of the amount 
he might show he had paid more than his pro- 
portion; — and, as a still further protection, I 
would give allottees the power of treating as 
abandoned all concerns in which no steps had, 
during a period of twelve months, been bona 
fide taken to carry out the objects thereof, 
whether the directors had or had not formally 
declared them to be so.” 


NOTICES OF NEW BOOKS. 

« 

Remarks upon the Progress and Present 
Slate of the Law of Commercial Bank- 
ruptcy, with a few Suggestions for its 
. Amendment. By Sut George Hose, 
Judge in Bankruptcy. London ; V. & 
R. Stevens and G. S. Norton, 5 18^6. 
Pp* 24, 

The learned writer of this pamphlet 
commences it with some observations on 
the bill now before parliament, introduced 
by Mr. Hawes and Mr, Masterman, “ to 
amend the law relating to Bankruptcy and 
Insolvency M — “ two heads of legislation 
and taw/ he says, ‘'once scrupulously 
kept diatirict', but in tatter times not very 


wisely amalmagated.” Admitting the pro- 
priety of the measure so far as it professes 
to supply more stringent means for check- 
ing the evasions and frauds which daily 
occur in cases of insolvency, — distinguish- 
ed for their “poverty of assets,” — Sir 
George Rose expresses his regret that a 
larger view of bankruptcy and insolvency 
has not been taken by the honourable 
member for Lambeth, and a remedy ap- 
plied, which to the discredit of the com- 
mercial law of England has long been 
loudly colled for, — a state of things which 
he thus illustrates: — 

“ Suppose — however extravagant the sup- 
position — that the honourable member for 
Lambeth himself, or any of the great commercial 
aristocracy in the house, or out of it, should 
I find themselves in circumstances embarrassed ; 
i however slight or severe, temporary or lasting, 
| might be the embarrassment : and then to ask 
i where, in all the innumerable statutes consti- 
j tuting our code of bankruptcy, or insolvency, 
| or both, are to be found the laws and remedies 
! applicable to such a supposition ? To the 
j suggestion, ‘ What if we fail t* it may with 
justifiable confidence be answered, ‘We shall 
not fail,* But should they not screw their 
j courage to this sticking place ; are they aware 
j of what ingredients of toil and trouble the 
I cauldron is made up ; with what associates of 
j fraud, and in what co-ordinate range of beggarly 
accounts they must pass through Basinghall 
Street — f with the bankrupt, the prodigal, who 
scarce dare show his head on the Rialto/* — and 
| ‘ the Poor Sequestered Stag/ 6 

“ It is a strong, very strong, but an allowable 
! illustration, to imagine a Baring or a Roths- 
; child in the Gazette — but beiftg so placed, 
i themselves and their millions of assets, their 
intricate concerns and engagements all over the 
j world, pass to the same tribunal with, in these 
j days, too many of the same description as those 
above alluded to, whose funds may possibly be 
j available to the working of the fiats, and by 
: good omen, to a something in the pound of 
dividend — an it may be. But it is not neces- 
sary for this illustration to take such extreme 
cases as those that I have imagined ; put it to 
i all who stand in the recognised class of our 
merchants, or in the higher class of our manu- 
facturers and tradesmen, and it cannot but be 
felt, that objectionable as at all times has been 
to such individuals the notion of the Gazette , 
even when it was restricted to the merchant 
and trader of some pretension to property, that 
tfpugnance has been beyond endurance in- 
creased by the extension of the process to every 
description of work and labour, and by its as- 
sociation with the lowest and too frequently the 
most dishonest pauperization.” 

Whilst the Law of General Insolvency 
does not stand upon a very desirable foot- 


* Merchant of Venice. b As You like It, 
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ing, e that part of it which relates to com- j 
mercial failure Sir George contends is a 
discredit to the legislature 

Immense as is the commerce of England, 
true it is, that this is the only country in which 
there is no system sanctioned by law for pro- 
tecting the merchants in the superintendence 
of their embarrassed affairs, and under the 
sanction. of which their involvements may be 
disentangled, their engagements sustained or 
carried out, or put an end to, with the least 
possible shock to their own affairs, and to the 
credit and engagements of others — with cau- 
tions calculated to prevent the overthrow of 
many in any particular convulsion. The bank- 
ruptcy law to this day lias proceeded, and now 
stands upon principles which exclude, what 
above all things in great commercial embarrass- 
ments are wanted, discretionary administration, 
surveillance, inspectorship, direction. To break 
up, sell, and divide with promptness (and 
rightly and usefully so, in many of its objects) 
is. the operation of the fiat ; and for such cases 
it is wise that the system should exist : but let 


required. They appointed managers and trus- 
tees, and they were fortunate enough — but it 
was good fortune only that saved them — to be 
thwarted by no dissentient creditors. I speak 
from no slight acquaintance with this subject, 
when I say, that to such a state of things the 
law and practice in bankruptcy was not only 
not adapted, bit that a resort to a Hat would 
have been destructive, not only to the house 
itself, but to many of the circle of its extensive 
connexion, yet a fiat was the only course san- 
tioned by the law.” 

The learned judge then gives a lively 
and rapid sketch of the history of our 
bankruptcy system, and contends that we 
are losing sight of the sounder principles 
recognised and ucted upon in earlier pe- 
riods. # 

“ What*’ (he asks) “ is a fat of bankruptcy 
now, but in too many cases process at the 
instance of a very low class of creditors, against 
or for u very low class of debtors, with a very 
! low amount of assets, too often at a very low 


any of the eminent solicitors of London and \ svalc of honesty? Add to this, that the debtor 
Liverpool be asked whether, if they had in may concert his own act of bank niptcy, concert 
safety the option of the arrangement, this is his own commission cither by liiinself or his 
the mode of dealing to which they would sub- friend ; at his own tune and convenience make 
mit the great interests of the merchants. If. i over bis property, and give preferences which no 
with safety, and under protection of law, they j prior act of bankruptcy can overreach: m short, 
could carry out deliberate regulation and ac- j bankruptcy,; the , commercial I wide, «»ch »«• 
corded arrangement, they would wish to sub- : was, of the Eujfludi merchant, is at an cmd-at 
init their debtor client, or recommend their a time, too, when the pnhhc were f y ^ 
creditor client to a fiat-they may endeavour in entertaining the greatest ^xpee atu s from 
now to attain, and providently may accomplish, the appointment of n nepunte an dind.M indent 
a composition — but always In defiance of the iun«licU«m in l.ankruptcy, a 
law, and in fall apprehension that at some awk- has proved to be of the highest . i 
ward moment its orthodox process may be put I tribunal which m no respect, an >. «<me of 
iu motion to defeat it. In truth for the men j {*• learned and < 
chant royal-not always exempt from ‘losses 'has been deficient m or 

enough to null a royal merchant down,’ for and whose services, with their sanction, l would 
their Argosies wrecked and fortunes stranded, : wish to see extended to ineasuros which these 
the Court of Bankruptcy and Insolvency, ably few pages advert to, a nil whitl , un ® r .„ 
and learnedly as it is appointed in all its func- auspices, and with their assistant, will in my 
tionaries, is not the commodious harbour of humble o] 


harbour of bumble opinion, for the benefit of the public, 
- ~ approximating 


the great houses that failed in the year 1837, »PI*ro»mating. after 


tigation ; an estimate of its assets and liabilities 
was taken by inspectors chosen by the llank 
of England ; it was submitted to the Directors, 
as the basis on which advances should be made 
to float the house through its difficulties ; the 
assets were £678,000. Time, immediate assist- 
ance, and arrangement, gave the best hopes ; 
a fiat was consternation, and would have been 
ruin. A meeting of creditors was called* it 
was found that to liquidate the concerns of the 
house proper time and proper measures were 


c The result of the present law in one Lon- 
don court up to Dec. 1846, as stated in the 
Law Review, has been : — insolvents 605; assets 
2«8fll&» being an average of 4 /. 15*. in each case. 


may be typed as ‘ Pyi 
Wall and Moonshine,’* 1 the latter better known 
as 41 assets” in the Courts of Basinghall • 

‘This man with lime and rough-cast doth present 
Wall, that vile Wall which did these lovers sunder, 
And through Wall’s chink, poor souls, they arc 
content 
To whisper — 

Halt. Now have I .Wall, my part discharged so ; 
And being done,— thus— Wall away doth go. 

Exit Wall. 

And, as Theseus very well observes, — 

Now is the mural down between the two neigh- 
hours.’* 


d A Midsummer Night's Dream. 

* Some copies read not inaptly, whether re 
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m Aptly enough, therefore, is a hill now before 
the house called a “ Bill for amending Bank- 
ruptcy and Insolvency/’ — to most purposes 
now is the Court of Bankruptcy a Court of 
Bankruptcy and Insolvency, and I regret it ; 
for sad has been the issue of the union of this 
ill-omened pair, — a pie-balled brat, with the 
worst features of either parent. ‘The moral 9 
is indeed ‘ down. 9 


to restrain by injunction the particular proceed* 
ing of any creditor, whether by action or fiat ; 
and connected with this, to approve of any 
scheme of management, of inspectorship, of 
conducting any trade or business that it would 
be mischievous to crush, and generally, m 
might be most for the benefit as well of credi* 
tor as debtors, trustees, and cestui que trusty to 
administer the assets in conventional liquida- 


After adverting to the provisions of the 

bill, as probably effecting improvements in ■ creditors not having assented to its provisions 
regard to the lower class ot debtors, Sir j from challenging its arrangements, as far as 
George, (with great earnestness) urges {the same were not founded on good faith, or 
our legislators to do something for the j were contrary to law and equity, or from dis- 
better order of insolvents, and above all for any debts, claims, or preferences, and 


mercantile failure . For this purpose be 
contends that little remains to be (lone 
but to give to the stat. of 6 Geo. 4 the 
effect which it was intended to have. Thus 
he says. 


from seeking the removal of trustees, and in- 
spectors, as a case should he made for such in- 
terference ; and I would provide, if the Court 
of Review should be satisfied that the trust 
deed, Sec., was not a fair and bond fide arrange- 
ment, or could not be carried out for the benefit 


“ Enact, that where a trader is indebted to j ? f » °? according to the intention of the parties, 
one or more creditors in the sum of 500/., and i ** might so construct and amend the same as 
whose assets amount to the sum of 10,000/., | would accomplish that object, or might declare 
shall execute any conveyance or assignment by J J* *° b° an ac * Bankruptcy, and order a fiat to 
deed to a trustee or trustees of all his estate!™ 5 prosecuted thereon, and transfer all pro- 
and effects for the benefit of all bis creditors, ! ceechngs to which there was no objection to 
it shall not be deemed an act of Bankruptcy, ■ Sl,ch fiat « an(l t0 assignees in whom by opera- 
nor shall it be defeated by any other act of Bank- tlon of law should be invested all the estate 
rupta /, nor shall any fiat issue against such i and effects of the debtor. Of course many 
trader other than by and under the direction of more incidental provisions would be requisite 
the Court of Bankruptcy. I would fix an and obviously present themselves ; the arrange- 
amount of debt and of assets for this purpose, 1 ment » would be readily grafted upon the pre- 
becausc I think a line should he drawn betwixt 8ent Cmirt of Bankruptcy, its officers, its 
those who should he ^ithin mercantile Insol- j accountant-general, and its official assignees, 
vency proper, and those who may be better a “ most useful auxiliaries to the duties thus 
left to the ordinary proceedings in Bankruptcy 1 P r °posed to lie introduced. It is well known 
and Insolvency. This is not the place to go . that the clause in the 6 Gco * IV * t0 which 1 
through all the details of such a measure, or to havc alluded, was borowed from the Scottish 
state the details by which it may he made most Sequestration Act, and was intended to intro- 
effectivc, hut as a few suggestions I would «uce here what is known in ScotMnd as “the 
offer that, after execution by the trader, the Composition Contract.” There it has been 
deed, See. be deposited in the office of the Sec- f ? und t0 work advantageously for all parties, 
retary of Bankrupts, together with a statement > ?° undoubtedly it would have done in Eng- 
of the amount of assets, and the schedules of ha<1 not * fo . r th e reasons I have already 

books and the names of creditors, verified by r 8late( b been found impossible to work it at all. 
affidavit, and necessary notoriety should be That emi .nent advocate, the late Mr. Bell, of 
given by advertisement in the London Gazette, £ ie Scott ish Bar, in his admirable work on 
and the newspapers. Bankruptcy, augured very great benefit from 

“ l would give to the Court of Bankruptcy adoption of the Composition Contract into 
jurisdiction in these trusts, to be executed upon our law » and promised to us a more beneficial 
the principles and the practice of the Court of working of it than even in his own country. 
Chancery, qualified, in respect or proofs 0 f <Trust8 ’’ sa I s be, ‘are peculiarly under the 
debts, by the practice in bankruptcy; there J 01 ?, 1 ?* 01 °f ? Court of Equity. In England, the 
should be jurisdiction in analogy from what is fa cility with which a trustee is amenable in the 
done in administration of testamentary assets, : Gourt of Chanccl 7 t0 answer for his conduct, 

| gives to the English trusts an eminent advan- 

V .. . . , . . , tage over trusts in Scotland/' So thought, 

" mS ° WcnC *> ° r to rightly bought, that eminent la™* of 
yramus amt linsje ! course not aware that here an act of Bank- 


down between the two 


“ Now is the moral 
neighbours 
for — 

" Invide, dicebant Paries, quid amantibusobstas? 
Quantum erat ut sinerea nos toto corpora 


jungi?” 
And so hi 


as it come about. 


ruptcy could be permitted to defeat them. 
The principles ana practice of the Court of 


f In France, a majority of three quarters in 
number and value, can accept a composition 
and bind the remainder. Code de Commerce, 
Art. 519. 
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Chancerv jure those of the Court of Bankruptcy, 
the machinery and means are ample ; is it too 
much to expect that, with some such enact- 
ments as I have suggested, at least the expe- 
riment should be tried ? 

We are glad to see that the learned 
writer has taken up this subject. Having 
been extensively engaged whilst at the 
bar, as well in advocating cases before the 
court, as in reporting the decisions in that 
branch of practice, and having presided as 
a judge in the Court of Review in bank- 
ruptcy, Sir George is peculiarly qualified 
to advise on the best course to be pur- 
sued in this important and complicated 
branch of law and practice ; and we ear- 
nestly trust he will continue to apply his 
mind to the proper remedies for the exist- 
ing evils. 

ADMISSION OF COUNTY PALATINE 

ATTORNEYS INTO THE COURTS AT 

WESTMINSTER. 

The 65th section of the 6 & 7 Viet. c. 73, for 
consolidating and amending several of the laws 
relating to Attorneys and Solicitors practising 
in England and Wales, enacts, 

“That all persons who, previously to the 
1 st January, 1843, shall have been duly ad- 
mitted and enrolled attorneys or solicitors 
of any of the courts of law or equity at West- j 
minster, or of the Courts of the Duchy j 
Chamber of Lancaster at Westminster, or of' 
the Courts of the Counties Palatine of Lancaster 
or Durham, or either of them, shall and may he 
admitted an{l inrolled attorneys and solicitors ; 
in the said High Court of Chancery, or all or 
any of the said Courts of Queen’s Bench, Com- i 
mon Pleas, or Exchequer, at Westminster, in 
pursuance of the provisions of this act, without \ 
examination , upon payment of such duty as by 
law required : Provided always, that upon j 
such admission being duly perfected, such per- j 
son shall be considered to have been attorneys j 
and solicitors of such court in which they shall j 
’ be so admitted, from the date of their first ad- I 
mission into any other of the said courts, pro- 
vided that such admission be perfected on or 
before the first day of Michaelmas Term, 1844 ; 
and provided also, that until such attorneys and 
solicitors of the said Courts of the Duchy 
Chamber of Lancaster at Westminster, or of 
the said Courts of the Counties Palatine of Lan- 
caster or Durham or either of them, shall be 
admitted and inrolled in the said High Court 
of Chancery, or in all or any of the said Courts 
of Queen’s Bench, Common Pleas, or Exche- 
quer at Westminster, it shall be lawful for any 
attorney or solicitors to act as their agents in 
any action, suit, or other proceeding in the said 
Courts of the Duchy Chamber of Lancaster at 
Westminster, or of the Counties Palatine of 
Lancaster and Durham.” 


It is argued, says a correspondent, by some 
parties, that any attorney of the Court Palatine 
at Lancaster , admitted previous to 1st January, 
1843, can be admitted in the superior courts 
at any time, (say Jan., 1847,) without examine - 
tion : — they contending that the words w on or 
before the 1 st day qf Michaelmas Terjn, 1844,” 
extends only to the privilege of being con-* 
sidered attorneys and solicitors of the superior 
courts from the date of their first admission 
! into the Common Pleas at Lancaster. And we 
are requested to give our opinion whether an 
! attorney of the Common Pleas at Lancaster, 
admitted before 1st Jan. 1843, can be note ad- 
mitted an attorney of the Queen’s Bench with- 
out examination. 

The rules of the common law courts of 
Hilary Term, 1836, and which were renewed 
last Easter Term, require all persotfs not ad- 
mitted iu one of those courts to be examined 
before admission ; and unless the exemption 
j be clearly given by the statute, the county pala- 
tine applicant must of course he examined. It 
may be contended that this privilege of admis- 
sion in the superior court without examination 
was limited to the 1st day of Michaelmas 
Term, l $44; but though probably such was 
the intention of the legislature, the meaning is 
j not clearly expressed. Wc recollect that this 
1 clause was altered in its progress through par- 
liament, and the alteration has probably occa- 
sioned the doubt. 

2nd1y, Can a party only admitted in the Com- 
mon Picas at Lancaster practise in the superior 
courts in the name of a London agent ? 

The latter part of the clause seems clearly to 
apply only to such practising by the London 
agent in the Duchy Chamber and Counties 
Palatine. 


THE LAW STUDENT. 

[Under this head wc shall arrange in future * 
all information that may be deemed peculiarly 
useful to the law student. The whole work, 
indeed, may be profitably read, from week to 
week, as well by the Student as the Practitioner; 
and we believe that both classes will derive 
great advantage by a regular perusal of our 
pages. We say thus much, not from any’con- 
fidence in the worth of our own labours, but be- 
cause we highly appreciate the learning and 
ability of our contributors and reporters, and 
because we are enabled to make selections 
from various sources of information which 
cannot fail to he of eminent service to every 
member of the profession.] 
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LAW LECTURES AT THE INNER TEMPLE* 

Mr. Starkie, Q. C., the eminent author 
of the Treatise on Evidence, has delivered 
two lectures in the Hall of the Inner 
Temple this term, on Jurisprudence. These 
lectures, we understand, do not form any 
part of th'e general system of law lectures, 
contemplated by the society of the Inner 
Temple, in connexion with the other inns 
of court, but have been undertaken by Mr. 
Starkie, in virtue of his office of Lector — 
an annual office of the society— which 
happens this year to be filled by the learned 
gentleman. Those lectures have not been 
os numerously attended as it is probable 
from the deserved celebrity of the lecturer, 
that they, would have been if greater pains 
had been taken to announce their intended 
delivery to the society ; but the respectable 
assemblage of benchers and barristers, as 
well as students, who were collected in the 
hall upon a very short notice, to greet 
the lecturer in this volunteer attempt, 
affords the most conclusive testimony to 
the deep interest taken in the subject of 
legal education by all branches of the pro- 
fession. Wc understand that Mr. Starkie 
gives a third lecture on next Thursday 
night, which concludes the series intended 
to be delivered by him during the present 
term. 

PARLIAMENTARY 1NUU1RY INTO LKOAL 
EDUCATION. 

Our readers, in this department of the work, 
will, be gratified by seeing on record some of 
the important statements of Mr. Wyse relating 
to the progress of legal education, comprised 
in his speech in the House of Commons of the 
7th of April : — 

After reminding the house of former efforts 
on his part to promote the object of legal 
education in Ireland, he pleaded the deep sym- 
pathy which he felt at all times in the estab- 
lishment of a system, truly comprehensive and 
national, of education for Ireland, and he con- 
sidered that such would he impossible without 
embracing amongst its departments one which 
appeared to him in no particular inferior to 
any other; for, after all, who was there in that 
house, or he might say in any part of the com- 
munity, who did not feel in almost every rela- 
tion, the all pervading influence of this profes- 
sion. No age, no class, no period was un- 
affected by its power. To some the theological 
instructor, the religious teacher, claimed a 
higher pre-eminence, and with reason. The 

E hysician, too, the preserver of life and health, 
ad also his title to the gratitude and admira- 
tion of society ; but the lawyer touched on all 
these, and had a province beside of his own. 
His moral and intellectual Qualifications were 
felt not for one generation out for many, not 


in private only but in public. a He was not 
only the regulator of the domestic concerns of 
the social intercourse of the individual, but the 
instrument by which constitutions^ and laws 
were upheld or destroyed. He might be the 
protector or the oppressor of the poor, the 
sword of the' despdt or the shield of the innocent, 
lie had great privileges and functions, but 
also great duties, and it behoved society for its 
own interest to see that every means were taken 
for their due performance. He saw no better 
means to attain this desirable end in this pro- 
fession than what had been adopted in others. 
No country had thought it right to allow its 
religious instructor or its physician to be un- 
educated. He laid little stress on the usual 
objections to any interference with existing 
haljits and systems, or rather no system. He 
admitted that the bar and bench of these coun- 
tries displayed a series of names for virtue and 
talents perhaps unequalled in the legal records 
of Europe. He admitted, too, that necessity 
was a great teacher, and practice or experience, 
for most of the ordinary purposes of life, 
superior to any theory ; but he could not un- 
derstand how experience could be rendered 
less efficient by having theory for its guide, or 
how the lawyer could improve by depriving 
himself of means which were thought and 
found to be of advantage in disciplining and 
preparing theologians and physicians for their 
professions. If they found that they had only 
done enough in tlieir instance to protect society 
from incompetence or disqualification, he could 
not see why they should not be accused of neg- 
ligence or inconsistency in not extending the 
same qualifications to the legal profession. In 
the interest of the bar itself previous discipline 
and regulated study were scarcely of less im- 
portance. How many passed a large propor- 
tion of their early years in experimentalizing, 
in groping about, in attempting^ discover, 
often foiled by many disappointments, the 
surest way to the great end which they had in 
view ! 

Mr. Wyse then cited the opinions of many 
eminent lawyers, in support of the views which 
he submitted to the house, and observed that — 

Europe, with almost the single exception of 
England and Ireland, has from the earliest 
period acted upon them. In almost all the 
universities of the four or five faculties, juris- 
prudence usually occupies the second place. 
In some, such as that of Bologna — which 
Tiraboschi calls the most renowned and con- 
spicuous amongst the schools of Italy — Bo- 
logna gloried most in her jurisprudence. Of 
all her other departments of science, it was 
that which rendered her pre-eminent, and 
sought in the remotest parts of Europe. In 
early time the juris- consult was held in reve- 
rence very little inferior to the ecclesiastic. In 
the new constitutions of Leo XII., for the 
education of his states, the legal college scarcely 
holds a secondary place to the theological. The 
same may be said of the universities of Pisa, 
Padua, and Pavia. In the latter university the 
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pendent on^ft^are w *£j ^ W * 0F de ~ I * aw ? P rovinc »al law, law of police, of atlmtntt- 

m that inatit,,^ 01 ^- la ' y cou . rse j tration and international law. They are then 
emh ™** the foIo l vin 8 i fit to enter upon their functions, 1 
cnair8 . let. statistics ; *2dly, natural law ; j T1 . , . t 

3aiy, criminal law ; 4thly, Roman law ; 5thly, j even 111 these countries, where circum* 

ecclesiastical law ; Othly, Austrian civil code ; i stances permitted, the utility and necessity of 

«mstitn^!I!I!l erCla i laW \ Sih } y * P°V lical science » 8uch special course had been recognised, 
constitutions, and penal code; Qthly, judiciary! f * s . *• 

practice. J 7 j In the recommendations of the connnis- 

The university of France, which is peculiarly 8 l 01 \ ers iBSl,cl * in ,8 -fi and 1830, on the part 
constituted, and differs from that of any other of tlie appointed to consider the 

country in Europe, spreading over the whole ! ,lud >’ of tl,e law in £ff ‘" fjur g*> we find it 
of the French territory, comprehends nine ' Btro "* 1 / maintained. “The country,” say the 
faculties in law, situated in nine of her prin- ; resolutlo , n8 ’ * 8 interested in the cha- 

cipai towns. In all these schools they teach ! racter > U,e ™ dependence, and influence of the 
the institutes of Justinian, the civil code, and at,VOPale * to whom the defenee of their pro- 
modes of judicial proceeding. There are also 


r . — jviu.vmi jjiucccumg. mere are also ■ i, , ; ; . 

chairs in some, of the commercial code, of the * JC va,n *° / U1 

administrative code, or of the droit admivis-\™ d ^^actcr of the 
tratif, of the pandects, besides chairs of the " ln< 7 of , la 'Y -I* "**. conducted on ■ 
history of law, of the natural law, &c. Stu-: 8 l,t . “’l' 1 philosophical plan. Ihc 

1 * i Av(arik!lnai i\ ft .h .. „ ■ * 1 ..a..! na,la> mahh.iku 


dents who enter, and 


iiin to hope that the independence 
bar can be maintained if 
an en- 
great 


LKIbUlUI ail W, mu- : . - ml l m F 

none are eligible to i exten *} on of th ® 8,,b »? pt J -cn . dcr8 ,l f he 
- - I more important to provide that the instruction 

not he limited to the de* 


special official situations who have not passed i T? ‘“'P^tant to pre 
through the course, are required to attend the ' ? e , Rt “ , nt ? 8 , ia 


three months* courses, and cannot obtain : ,a ! 18 of " ‘ e f ,ml< ' al a .rt> an.llhe philosophy and 
without certificates of diligence, the privilege ! sc,cnpe ,<*•«* sacrificed in order to furnish 
of examination, or degrees, without which they •" aterla !" far the manual of a practitioner.*’ 
are not admissible to the bar Accordingly they recommemled that the study 

The legal courses in the universes of Be/- ?f I™ in the University of Edinburgh should 
gium embrace, besides the institutes, pandects, ^tendance for three sessions embracing 

natural law, &o„ both public law (ecclesiastical the st, . u 7 ,,f tl 1 ,c ‘• ,vd 1:l \ v and Iaw "> ,u 

included), modern civil law, modern criminal T • , ™ n . c,,w * a8 t,u ‘ , l ,lal,fu j‘ ,1 ' >n 1 for . » 
law, canon law, practice of the courts, the ,U * rep - , l h }* r T' rl T 'V'^ribe.I l.y tho 
political history of Europe, statistics, and di- na,n ‘‘? of H«"‘*»*nr. na.ldinglon, 

plomacy Aberdeen, Hie. and others winch necessarily 

But perhaps the most remarkable instance .T 1 ? co: i " mand altl * ,lti,m fro "' litl,< r ’ id « of 
of a special law institution abroad, superior K .> l0UK< ‘- . , . 

even to several of the great faculties of juris- . But . m . tM , rn, J?« to h "V '""' 1 1 mct "*'™: 
prudence in the universities of Germany, is the slo,s ,,,doi d , ,,f th, ,‘ nvessity, hut very partial 
Imperial Law School, established at St .Peters- ■ * v,,l !; ,,crK <> f the ssenl with which such a system 
hunjh in the vear 1835, on the suggestion of : ; »»wn earned mlo execution I he statute 
the l’rince -of Oldcnburgli, by an organic i *** d Mf . t ,,cnr Jf ' l ' , l * \ ndc ? d ’ pn Jomcd of those 
statute of the emperor.* It is destined To fill : wl,om “ "*‘J™«- l " ^rmt and ret, ant 
tlie ranks of the magistracy and of the juris- - " onc . of tl,R \ nns of lo, , ,rt "* 1 > ,, B lan ‘ 1 «‘« d y- 
consults with men penetrated by the spirit. thc ( >K “nd pijt.s.ng, «,r endcavour ng themselves, 
science, and the slmctity of their profession. 1 1 1 *? I* cst , can * to emneto hetrue know- 
Thia school is a true judicial seminary, and no “ « e « f judginent of the said laws But 
other establishment of Europe can he com- ' llU ' c , e , e V ,, ? cd ? ,mva ?’ Ren d . on ? '/* followinir 
pared with it in point of magnitude and muni- 1 .f” n , ^ 

‘ * ^ ,1 lan ? lla ? es ; h . ,8tor y* : who practised before him were grossly ignoJant 

n H fe t “ r . C8 ’ the physical scences, of £ j ,, , a and tfie principles of general 

“l? ■' l«ri*pr«lence. and to remedy an evil which 
Che t rd commenced. In ’ rou , le(1 the strcam of j UHt f ce at the foun- 

W SJ L' ^ :«»!"■>>«'>. he, with his usual magnificence 

if l a « d Td Q r, laW ’ C,Vl1 law * t J» ch,8t ?ry ; f c „ nf eption, projected an institution, to be 
CXten8 ‘ V r T- • J ,0,, ‘ , . caI : founded in I^ndon, for the systematic study 

77'. rhe c , ourses ° f rel, K\ 0U , 8 , , n8tr V. ct '7 ; of all branches of the law. He even furnished 
1 T ‘FT? . by , a11 .K e a " architectural model of the building, which 
n!S ‘ schooh In the last class the , congidered a ma rterpiece, and remained 
4 mstruc ion m feudal junsdic- , after hia death M a cur * io8ity in the p^ce at 
tions, m procedure, m legal medicine, financial 0r £ nwich . Such an i n8titu tion (adds tlie nob|e 

— and learned lord, from whose writings I quote) is 

• See an account of this institution at page j still a desideratum in England ; for, with splendid 
101, ante. {exceptions, it must be admitted that English 

G 5 
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the means for its further improvement and ex- 
tension.” 

The inquiry, we are informed, has since been 
extended to England, and the following are the 
committee nominated : — 

Mr. Wyse, Mr. O'Connell, Sir Thos. Wilde, 
Mr. Bingham Baring, Mr. Rutherford, Mr. 
Walpole, Sir Wm. Somerville, Mr. Watson, 
Sir Edmund Hayes, Mr. Geo. Hamilton, Mr. 
Christie, Mr. Milnes, Mr. McCarthy, Mr. God- 
son, and Mr. Elphinstone, Power to send for 
persons, papers, and records. Five to be a 
quorum. 


TRINITY TERM EXAMINATION. 


barristers, though very clever practitioners, are 
not such able Jurists as are to be found in 
other countries, where law is systematically 
studied as a science.” Milton and Bacon each 
complained of the same deficiencies ; but they 
found by references to different orders estab- 
lished in the time of Philip and Mary, that 
moot cases, and pleadings, and points, were all 
prescribed as portions of the exercises to take 
place in the inns of court. That other orders 
were established by command of Queen Eliza- 
beth, and the justices of the Queen’s Bench 
and Common Pleas : — “ That moots and other 
exercises of learning be a condition for ad- 
mission, and also for a continuance as either 
barrister or pleader.” The preamble to orders 
made by the judges and barons for enforcing 
education at all the inns of court in tlie*33d 
year of Elizabeth, 1591* laments that there 
nas been interruption to these studies, which, ! 
ifit should be permitted, they add — " would j Tins examination took place on Thursday 
be almost an utter overthrow to the learning the 4th in6tant> w } ie n Master Griffith presided. 

and study of the law, and, consequently, an fll , . . 

intolerable mischief to the commonwealth of , other examiners we : • 

this realm/’ The preamble leads to several 1 Mr. Metcalfe, Mr. Clarke, and Mr. Whitmore, 
rules, under the authority of the judges, for j The number of candidates examined was 87 — 
the future facilitating of the acquirement of a | >out 0 nc-half the number reported in 

legal knowledge. the newspapers. The mistake arises from not 

The honourable member then described the deducting the number previously examined, 
efforts which had been made in Ireland by Mr. Qf t ] ie l i 1U3 examined, 81 were passed and 
Tristram Kennedy, for establishing the Dublin j q postponed. 

Law Institute, and contended ' j 

That a school or college of law would not only 1 1 1 0 LI DAY 

benefit the bar, but be an advantage to society. 

It would infuse into what must often be a course 

of mere technicalities, something of a lofty and j Ti|b Lord chancellor, pursuant to the 10th 
more philosophical spirit. It would not only I lolc 

produce lawyers, but lie hoped legislators, for | °| ^ 1C ^ rt ^ ers May, 1.45, has 

every one in that house must be conscious how : directed that the several offices of the court be 
muen the want was felt of opportunity of any l closed on Tuesday, the 9th day of tfune, being 
real acquaintance with the great principles of i the day appointed for the celebration of the an- 

pinsprudence, especially in their direct bearing j . - , xf . , . , . A 

- - * Y.ch he had afterwards | mversary of her Majesty s birth-day. 


AT THE CHANCERY 
OFFICES. 


upon those functions which 
to exercise, whether in the senate, whether as 
an ambassador from his country, or as a nego- 
ciator for its interests. Philosophic study and 
a large and embracing spirit was its first essen- 
tial. In all this we were deficient. Well known 
through Europe as were all our talents, we not 
un frequently wanted the ordinary elements of 

instruction in these several branches. We 
should also remember the lawyer was essentially 
the manufacturer of our Acts of Parliament. 
Upon his knowledge, experience, and intelli- 
gence depended the accuracy and facility of ap- 
plication, but still more the clearness, of our 
legislation. Without opportunities for the cul- 
tivation of these qualities, we should long con- 
tinue to lament the defects to which we were at 
present subject. 

• Although the house was “ counted out” at 
the conclusion of Mr. Wyse’s speech, the go- 
vernment on the following day acceded to a 
resolution of the house — “ To inquire into the 
present state of legal education in Ireland , and 


ANALYTICAL DIGEST OF CASES. 

REPORTED IN ALL THE COURTS, 

Common 3£aU>] Courts. 

I. CONSTRUCTION OF STATUTES. 

AGENT. 

See Bill of Lading. 

AGREEMENT. 

See Stam p } 3. 

ANNUITY. 

See Legacy Duty. 

APPEAL. 

Notice.— Fraction of a day.— A local act re- 
quired seven days’ notice "at least” to be 
given by an appellant, of his intention to bring 
an appeal. Notice was served on the 3 1st of 
December* The sessions commenced on the 
7 th January, on which day appeals 
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entered, but not heard till a subsequent day : 
Held, 1st, that the notice was insufficient, as 
both the day of giving the notice and the day 
of holding the sessions must be excluded ; and 
that the day of bringing an appeal is the day 
on which it is entered, not that on which it is 
heard : 2ndly, that the fraction of a day cannot 
be taken into consideration in such a case. 
JRey* v. Justices of Middlesex, 3 D. & L. 109. 

Cases cited in the judgment: Zoucli v. Empsey, 
4 B. & A. 522 ; Keg. v. Justices of Shropshire, 
8 A. & E. 173 5 Mitchell v. Foster, 12 A.& E. 
472, S.C.4P.&D. 160 . 

ARREST. 

See Protection from. 

ASSESSMENT. 

See Poor Law ; Railway, 2. 

ASSIGNMENT. 

See Frauds, 2. 

BANKRUPT. 

1 . Uncertificated . — A fter acquired property . — 
Pleading. — Under stat. 6 G. 4 , c. 10, ss. G3, 
127 , and stat. 1 & 2 W. 4 , c. 5 ( 5 , s. 25 , an un- 
certificated bankrupt may acquire property, and 
contract, for the benefit of nis assignees, and 
may sue in respect of such property or contract. 
And a plea showing the bankruptcy, &c. con- 
stitutes no defence, unless there be an allega- 
tion that the assignees have interfered. The 
same is true in the case of a party who has 
twice been bankrupt and obtained his certifi- 
cate, hut has not paid fifteen shillings in the 
pound, in respect of property acquired since 
the certificate: Held, by the Court of Ex- 
chequer Chamber, reversing the judgment of 
the Court of Q. B. 

By the Court of Q. B. : de injuria may he 
replied, in an action by the indorsee of a bill of 
exchange against the acceptor, to a plea that 
the bill was accepted for the accommodation of 
the drawer, to be deposited with R . as a 
collateral security from the drawer to R. 5 that 
It. took it on those terms; that the drawer 
before maturity, paid R. part of such debt, and 
tendered the residue, which R. refused to ac- 
cept ; and that R. afterwards indorsed the bill 
to plaintiff, in order that plaintiff, conspiring 
and colluding with R. to defraud defendant, 
might recover as a trustee for R. ; such plea 
being in excuse and not in discharge. Herbert 
v. Sayer, 5 Q. B. 9G5. 

Case cited in the judgment: Salter v. Purchell, 
1 Q. B. 209 ; Humphreys v. O'Connell, 7 M. & 
W. 370 ; Mitchell v. Cragg, 10 M. 6l W. 367 ; 
Isaac v. Farrar, 1 M.& W. 05; S. C. Tyrwh. 
& Or. 281 ; Young v. Kisbvrorth, 8 A. & E. 
470 ; Fyson v. Chambers, 9 M. & W. 460, 
467 ; Kitchen r. Bartsch,7 East, 53 ; Fowler v. 
Down, 1 B 08 .dc Pul. 44 ; Ashley r. Kell, 2 Str. 
1207 ; Webb v. Fox, 7 T. R. 391 ; Laroche r. 
Wakemao, 1 Peake's N. P. C. 140 ; Cu mining 
v. Roebuck, Holt’s N. P. C. 172 ; Ex parte 
Cartwright, 2 Rose's Ca. B. 230 ; Drayton r. 
Dale, 2 B. &. C. 293; Leach ▼. Thompson, 1 
Show. 296, 300 ; 3 Lev. 281 ; Clark v. Culvert, 
8 Taunt. 742. 


2. Reputed ownership. — Assignment after act 
of bankruptcy. — Under stat. 6 G. 4, c. 16, s. 72, 
which empowers the commissioners in bank- 
ruptcy to dispose of goods being in the posses- 
sion, order, or disposition of the bankrupt as 
reputed owner “ at the time he becomes bank- 
rupt/' the time meant is that of committing the 
act of bankruptcy, not the time wfieu the fiat 
issued; stat. 2 or 3 Viet. c. 29, s. 1, making 
no alteration in this respect. 

A trader assigned lus effects to a trustee, 
thereby committing an act of bankruptcy. 
Afterwards a creditor, ignorant of the act of 
bankruptcy, took in execution the trader's 
goods comprised in the assignment. The trus- 
tee paid off the execution, and took an assign- 
ment of the goods from the sheriff. 

A fiat in bankruptcy having afterwards issued 
against the trader : Held, that although the levy 
made by the execution creditor iftight have 
been protected by stat 6 G. 4, c. 10, s. 81, or 
2 & 3 Viet, c. 29, the party who had become 
assignee of the sheriff witn knowledge of the 
act of bankruptcy, could not avail hi ni self of 
that protection, and that the assignees in the 
bankruptcy might bring trover against him for 
the goods. Fawcett v. Fearne , 6 Q. B. 20, 

Cases cited in the judgment : Smith v. Topping, 5 
B.&. Ad. 074 ; Lyou v. Welilou, 2 Bing. 33 4. 

And sec Ramsey v. Raton, 10 M. Sc W. 22. 

3. Notice of disputing petitioning creditor's 
debt. — Under 0 G. 4, c. lfi, s. 90, a defendant, 
who is assignee of a bankrupt, may prove the 
act of bankruptcy at nisi prtusuy merely putting 
in the proceedings, if the opposite party bus 
given no notice to prove the petitioning credi- 
tor’s debt. See., and if it be clear that such op- 
posite party must have known that the bank- 
ruptcy would be relied on by defendant, though 
defendant is not named assignee on the record* 
Fawcett v. Fearne , G Q. B. 25. 

Case cited »n the judgment : Doo d. Mawson r. 
Liston, 4 Taunt. 741. 

4 . Competency of witness. — Notice of act of 
bankruptcy. — A bankrupt is a competent wit- 
ness, in an action by nis assignees against 
parties claiming under an execution, to prove 
notice to them of a prior act of bankruptcy. 

Semble, also, he is competent, since G Sc 7 • 
Viet. c. 85, to prove the petitioning creditor’s 
debt, or act of bankruptcy, or any fact which 
tends to support the commission. 

A notice by a bankrupt to an execution cre- 
ditor, that “he had committed several acts pf 
bankruptcy,” is a sufficient notice of a prior 
act of bankruptcy, within the 2 & 3 Viet. c. 29 ; 
the notice need not state the nature or particu- 
lars of any act of bankruptcy. Udal v. Walton, 

14 M. & W. 254. 

Cases cited in the judgment: Hocking ▼. Ac- 
raman, 12 M. & W. 170; Conway v. Nail, 14 
Law J. (N.S.) C. P. 165. 

5. Payments and receipts after bankruptcy,-^ 

A trader committed a secret act of bankruptcy, 
by leaving lus house ; but, before he left, de- 
sired the defendant, his foreman, who had been 
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accustomed to manage his business for him, to 
carry it on in his absence. The defendant did 
so accordingly, and received large sums of 
money for debts due to the bankrupt, and for 
goods sold after the act of bankruptcy. He 
also made several bond fide payments ; some to 
creditors df the bankrupt, for the expenses of 
house- keeping, and retained some for wages 
due to himself. The monies were received and 
the payments made without notice of the act of 
bankruptcy. An action having been brought 
by the assignees to recover the money so re- 
ceived, as money had and received to their use, 
the defendant pleaded never indebted, and a 
set off : Held , that the defendant was liable to 
the assignees for all the money received by him 
after the act of bankruptcy, and that he was 
not entitled to set off any of the payments made 
by him. * 

Semite , that the defendant might have pro- 
tected himself by a special plea, as to the pay- 
ments and disbursements made by him without 
notice of the act of bankruptcy, under G G. 4, 
c. 16, s. 82, and 2 & 3 Viet. c. 29, s. 1. 

Q mere, whether the plea of not guilty in 
trover does not put in issue the wrongful nature 
of the conversion. Kynastonv. Crouch , 14 M. 
8c W. 266. 

Coses cited l>y the court: Cole v. Wright, 4 
Taunt. 198; Stephens v. Klwnll, 4 M. & Selw. 
iib 9; Tope v. Ilockiu, 7 H. & C. 110 ; Stan- 
clifl’o v. Hardwick it C. M. & R. 1. 

6. Trespass. — Attorney suing out ca. sa. 
against person having protection . — An action 
of trespass is not maintainable against the 
plaintiff in an action, or his attorney, for suing 
out an execution, and causing the defendant to 
be arrested under it, the defendant having at the 
time an order for protection from arrest under 
the Bankruptcy Act, 5 & 6 Viet. c. 116, s. 4, 
of which the plaintiff had no notice. Yearsley 
v. Heane , 14 M. & W. 322. 

Cases cited by the court : Tnrlton v. Fisher, 
2 Doug. 67 ; Lloyd v. Wood, b lb fit Aid. 
320 . 

And see Bill of Lading ; Distress . 

BASTARDY. 

1. Jurisdiction of justices. — An order in 
bastardy under the 7 & 8 Viet. c. 101, s. 3, 
stated that application had been made and sum- 
mons granted by a justice of the peace " usually 
acting in ” the division in winch the mother 
resided: Held, that under the 8 Viet. c. 10, 
the word in ** was to be taken to he synony- 
mous with the word "for” contained in the 
forms given in the schedule to that act; and 
that consequently the order showed jurisdiction 
on the part of the magistrate granting the sum- 
mons. Reg . v. Milner, 3 D. & L. 128. 

2. Where the sessions had refused, on the 
application of the guardians, to make an order 
of affiliation under the 2 & 3 Viet. c. 85: 
Held, that they were, nevertheless, hound to 
entertain the complaint of the mother under 
the 7 & 8 Viet. c. 101, if made within the time 
limited by that act. Reg. v. Walker , 3 D- & 
L. 131. 


BILL OF LADING. 

Delivery order . — Stoppage in transitu . — 
Bankruptcy . — Agent . — Factor's Act , 6 G. 4, c. 
94, s. 2. — A . of London, had ordered beans of 
B. & C. of Leghorn , through D., their agent. 
7J. & C. shipped more than the quantity or- 
dered, and clrew two bills upon A - , one for the 
quantity ordered, and the other for the residue ; 
and they transmitted those bills to A., through 
D., with a letter of advice and an indorsed hill 
of lading for the whole cargo. The beans 
were shipped in 3,932 sacks. A. accepted the 
bill for the beans ordered, but declined to take 
the residue, (amounting to 1442} sacks,) or to 
accept the bill drawn against them. I). con- 
sented to take the residue of the beans, and A. 
thereupon wrote a letter to him acknowledging 
such residue to be his, and inclosed an order to 
the captain to deliver to the bearer 1442} sacks. 
D . thereupon handed over the bill of lading to 
A. D . accepted the hill drawn against the re- 
sidue of the cargo, and paid it at a maturity. 
Before the arrival of the ship, D. sold the resi- 
due to E., who accepted a bill for the amount 
drawn by 11. , who happened to he in London , 
and j D. handed to E. A. 9 s letter and delivery 
order. E. afterwards applied to F. for an ad- 
vance of cash, and handed him over as a se- 
curity ( inter alia ) such letter and delivery 
order; and F. gave his acceptance to E. for 
the amount of cash required ; which acceptance 
was honoured at maturity. Before R.*s accept- 
ance became due, and before the arrival of the 
ship, E . stopped payment. When the ship ar- 
rived the portion of the cargo for which A. had 
accepted the bill was delivered to him. 

Held, that D . might exercise the right of 
stoppage in transitu as to the residue. 

Held , also, that the delivery order given by 
A. was not equivalent to a bill of lading. 

Held, also, that E. was not e person en- 
trusted with a delivery order within the mean- 
ing of the 6 G. 4, c. 94, s. 2. Jenkyns v. 
Usborne , 7 M . 8c G. 67 tb 

CERTIORARI. 

Local Act. — A local act, the 6 8c 7 Viet. c. 
76, empowered certain commissioners to make 
an assessment for the purposes mentioned in 
the act. The act contained several clauses re'* 
lating to proceedings before magistrates to en- 
force the payment of the assessment ; and by a 
subsequent clause, the 158tli, provided "that 
no proceeding in pursuance of this act, &c., 
shall he quashed or vacated for want of form, 
nor shall the same he removed by certiorari or 
otherwise into any of the superior courts.** 
The power to appeal to the quarter sessions was 
was given by the 161st section : Held, that the 
clause taking away the certiorari had a general 
application to ail proceedings under the act, 
and therefore applied to the case of an appeal 
under the 16 1st section. Reg . v. Justices of 
Lindsey , 3 D. & L. 101. 

COPYRIGHT. 

Rights of Foreign Author . — Evidence. — A 
foreign author, residing abroad, who composes 
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and publishes liis work abroad* has not at com- 
mon law, or under the stat. 8 Anne, c, 19, and 
54 G. 3, c. 136, any copyright in this country. 
Therefore, a person to whom he transfers 
a if* 3 • by an instrument not under seal, but 
which is valid according to the law of that 
country, the copyright of the work in England, 
has no right of action against a British subject 
who afterwards published the work in England. 
Chappell v. Pur day , 14 M. & W. 303. 

C«ses cited in the judgment : Donaldson v. 

Beckett, 4 Burr. 2408; 2 Bro. P. C. 129; 

Millar v. Taylor, 4 Burr. 2303; Bentley v. 

Foster, 10 Sim. 329 ; D'Almaine v. Boosey, 1 

Y. & C. 298; Del and re v. Shaw, 2 Sim. 237 ; 

Page v. Townsend, 5 Sim. 893 ; dementi v. 

Walker, 2 B. & Cr. 861. 

CORONER. 

Jurisdiction.— -\i a person is found drowned 
in a river within the concurrent jurisdiction 
(exclusive of all others) of the coroner for a 
city and the admiralty, and the body i 9 taken 
to a place on shore beyond the city limits, the 
coroner and jury of the city cannot view the 
body at such place for the purpose of an in- 
quest; and an inquisition taken on such view 
will be quashed. So held on an inquisition 
taken after stat. 6 & 7 Viet. c. 1*2. Queen v. 
Hinde, 5 Q. B. 944. See Regina v. Great f Wes- 
tern Railway Company , 3 Q. B. 333 ; Rex v. 
Ferrand, 3 B. & Aid. 2C0. 

CORPORATION. 

Town clerk . — The stat. 5 & 6 W. 4, c. 76, s. 
60, imposes certain duties on the town clerk of 
a borough, and in cases of neglect or refusal 
two justices of the peace have power to deter- 
mine the matter in a summary way ; provided 
always, that nothing in the act shall prevent or 
abridge any remedy by action against any per- 
son so offending, but such person shall not he 
sued by action and proceeded against in a 
summary way for the same cause. 

Held, that an action on the case would lie at 
the suit of the corporation against the town 
clerk for refusing or neglecting to perform the 
duties imposed on him by the 60th section ; 
the summary remedy before magistrates not 
being co-extensive with the injury. Mayor of 
Lichfield v. Simpson , 31 L. O. 58. 

COVENANT. 

Non performance , when excused. — Land was 
demised to trustees for parish R they cove- 
nanting to build a workhouse thereon, and to 
use, occupy, possess, and enjoy the premises 
for the sole use, maintenance, and support of 
the poor of R. 9 and not to convert the building 
or the land, or employ the profits thereof, to 
any other use, intent, or purpose whatsoever. 
Proviso for re-entry on breach of the covenant. 

The house was built, and together with the 
land, used agreeably to the covenant. After- 
wards stat. 4 & 5 W. 4 , c. 76, passed ; and the 

? oor law commissioners incorporated parish 
t. in a union, and removed all the paupers to 
the union workhouse. The workhouse of R. 
became uninhabited and was locked up, and 


the land was let at a rack rent, which was ap- 
lied in aid of the poor rates. On ejectment 
rought (three years afterwards) for breach of 
the covenant. 

Held, that no breach of the covenant ap- 
peared ; but Semble, that a breach caused by 
the compulsory operation of the statute would 
have been thereby excused. Doe d. Lord 
Anglesea v. Churchwardens of Rugeley, 6 Q. 
B. 107. 

Case cited in the judgment: Brewster v. KitcheU* 

1 Sulk. 198. * 

And sec Bac. ab.tit. Conditions ; Com. Dig. 
tit. Conditions. 

DEBTOR. 

Personal service of notice not requisite. — Per- 
sonal gcrvice on the plaintiff ot notice of a 
motion for the discharge of an insolvent debtor 
under the 48 (1. 3, c. 123, ». 1, is not requisite- 
Bull v Brown low, 7 M. & (5. 520. 

DISORDERLY HOUSE. 

Meaning of word “ conviction." — Demand 
under statute. — Action against “ overseers . ,f — 
By a statute, (25 (». 2, c. 36, s. 5,) if two in- 
habitants of any parish give notice to a con- 
stable of any person keeping a disorderly house 
in such parish, the constable is to go with such 
inhabitants to a justice of the peace, and upon 
their entering into a recognizance to produce 
material evidence against such person, is to en- 
ter into a recognizance to prosecute with effect 
such person at the next sessions ; and such 
constable is to he allowed all reasonable ex- 
penses of such prosecution, to he ascertained 
by two justices, and is to he paid the same by 
the overseers of such parish ; and in case such 
person he. convicted , the. overseers arc forthwith 
to pay 10/. to each of such inhabitants; and in 
case such overseers neglect or refuse to pay, 
upon demand, the Haiti sums of 10/. and 10/., 
such overseers and each of them are to forfeit 
to the person entitled to the same, double the 
sum so refused or neglected to he paid. 

In an action by A and inhabitant of X ’., 
against C. & D., as overseers, to recover a 
penalty under this statute, it appeared that A • 
and another inhabitant, B., had given the requi- 
site notices with respect to a disorderly house 
kept by E and that E . was prosecuted and 
found guilty, while F. & G. were overseers of 
the parish ; and that after C. & D. came into 
office E. was called up for judgment and sen- 
tenced. A. thereupon demanded in writing 
the sum of 10/. from C. & ])., hut they refused 
to pay it. There were churchwardens in the 
parisli, hut no demand had been made upon 
them. 

Held , that E. was not to be considered as 
convicted until the judgment of the court upon 
the indictment against' him was pronounced; 
and therefore that the demand for the reward 
was properly made upon, and the action rightly 
brought against C. & D., and that tbeir prede- 
cessors F. & G. were not liable. 

Held , also, that no objection having been 
taken to the form of the demand, either at the 
trial or on obtaining a rule nisi to enter a non* 
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suit, it was too late to do ao upon the argument 
in support of such rule. 

Held, also, that it was not necessary such 
demand should be in writing. 

Held, also, that it was not necessary to make 
the demand upon the churchwardens as well as 
upon C. 8c D., the overseers, or to join the 
former irf the action, and that the action was 
well brought against the latter, upon whom the 
demand was made. 

Quarc, whether churchwardens are included 
in the term “ overseers ” in the statute, so as 
to he liable to be called upon to pay the reward. 
The defendants having made an admission, for 
the purpose of the cause, that they were “ over- 
seers '* at the time the demand in question was 
made : Semble , that they were not thereby pre- 
cluded from contending that the churchwardens 
were also overseers, and should have been 
joined in* the demand. Burgess v. Boetefeur , 7 
M.&W.481. 

Cases cited in tlio judgment : Sutton v. Bishop, 
4 Burr. 2283; 1 W. Bln. 6 65; Regina v. 
Justices of Cambridgeshire, 7 A. & E. 480. 

DISTRESS. 

2 3 Viet . c. 29. — What notice of an act of 

bankruptcy . — On the 2Qth of December, 1842, 

A. distrained for 120/., for rent due to him from 

B. at Michaelmas, the goods of B. being then 
in possession of one C., to whom they had been 
conveyed by deed on the 13th of December, 
in trust for B.'s creditors. On the 3rd of 
January, 1843, it was agreed 'between A. & C. 
that the rent should be paid, A . consenting to 
forego the quarter’s rent due at Christmas. 
The goods were accordingly appraised and con- 
demned at 13G/., being the amount of the rent 
and expenses ; and that sum was handed over 
to A. Oil the 9th of January, a fiat issued 
against B ., the act of bankruptcy being the ex- 
ecutiou'of the deed : — Held, that so much of the 
sum so paid to A ., as exceeded a year’s rent, 
was not money received to the use of the as- 
signees. Quao'e, whether a “ distress *' is a 
** transaction ” within the 2 & 3 Viet. c. 29 ; 
and, if so, whether a notice of an act of bank- 
ruptcy given to the broker’s man could be suf- 
ficient tg bind the landlord. Notice that a 
party has executed a deed conveying all his pro- 
perty for the benefit of his creditors, is a notice 
of an act of bankruptcy. Jacking ton v. Elliott , 
7 M. & G. 53S. 

Cases cited in the judgment: ’Whitmore r. Ro- 
bertson, 8 M. & W. 463; Skey v. Carter, 11 
M. & W. 571. 

FACTORS* ACT. 

See Bill of Lading . 

FRAUDS. 

Acceptance. — The defendant, a builder at 
Wallingford, gave the plaintiff*, a timber mer- 
chant in London, a verbal order for timber, di- 
recting it to be sent to the Paddington station 
of the Great Western Railway, to be forwarded 
to him at Wallingford, as haabeen the practice 
between the parties on previous dealings be- 
tween them. The timber was accordingly sent, 
and arrived at the Wallingford station on the 


19th of April, and the defendant was informed 
by a railway clerk of its arrival, upon which he 
said he would not take it. An invoice was 
sent a few days after, which the defendant re- 
ceived and kept, without making any commu- 
nication to the plaintififhimself until the 28th of 
May, when he informed the plaintiff that he de- 
clined taking the timber. Held, that although 
there might be a scintilla of evidence for the 
giving of an acceptance of the timber within the 
Statute of Frauds, yet there was not sufficient 
to warrant them in finding that there was such 
an acceptance, and the court set aside a ver- 
dict found for the plaintiff as not warranted by 
the evidence. Norman v* Phillips, 14 M. & W. 
277. 

Cases cited by the court: Johnson v. Dodgson, 
2 M* & W. 653 ; Bushel v. Wheelor, 8 Jurist, 
532. 

2. Frauds, operation of parol assignment of 
term of years . — Semble , that an agreement by a 
lessee for the transfer of liis interest in the 
term, (not exceeding three years,) which, not 
being in writing, is invalid as an assignment by 
the Statute of Frauds, cannot operate as an «»- 
derlease. Barrett v. Rolph , 14 M. & W. 343. 

FRIENDLY SOCIETIES. 

The statute 59 Geo. 3, c. 128, s. 1, enacts, 
“ that no society hereafter to be formed shall 
be entitled to the benefits or subject to the pro- 
visions of the said acts, unless such society 
shall have been constituted under the authority 
and according to the provisions of this act.** 
Held, that a society which had been formed for 
a considerable time before the act passed, but 
the rules and regulations of which society had 
not been enrolled by the quarter sessions, pur- 
suant to the directions of the statute, did not 
come within the protection of that statute. 
Parnell v. Smith , 31 L. O. 272. 

HABEAS CORPUS. 

1. Sufficiency of Warrant. — The return to a 
habeas corpus stated that the prisoner was com- 
mitted for three months by warrant of a justice, 
(set forth in the return), reciting a conviction by 
the justice, on which the warrant purported to 
proceed, for an offence under stat. 4 G. 4, c. 
34, 8. 3. The recited conviction was on the 
face of it bad. The return then stated that a 
week after such commitment, the prisoner be- 
ing still in custody, the same justice deliveied 
to the gaoler another warrant of commitment, 
reciting, and grounded upon a conviction of the 
same date as the first, by the same justice, set- 
ting forth the same offence, and imposing the 
same punishment. In this conviction no ma- 
terial defect appeared. Held, that the prisoner 
was not entitled to be discharged, the return 
showing a good warrant under which he was in 
custody. 

Queen v. Richards , 5 Q. B. 926. 

Deserter . — Secretary at war* — Service of 
notice. — Upon habeas corpus to discharge a 
prisoner out of custody who has been commit- 
ted by virtue of an oraer of magistrates, under 
the 8 Viet. c. 8, s. 25, (the Mutiny Act,) for as* 
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slating to conceal a deserter ; notice of the rule 
should be served upon the secretary at war* 
Gate, exparte, 3 D. & L. 1 14- 

highway act. 

1. Words “heretofore” “usually rated.”— 
In the Highway Act, 5 & 6 W. 4, c. 50, s. 27, 
which directs the surveyor to rate all property 
then liable to be rated to the poor, provided 
that the same rate shall also extend to such 
woods, mines, &c., as have heretofore been 
usually rated to the highways, the words 
" usually rated ” refer, not to legal rateability, 
but to rating in point of fact, and to the prac- 
tice of rating in the particular parish, not in the 
county generally. 

On appeal against a surveyor’s rate on tim- 
ber woods, the sessions found for the appellant, 
subject to a case, which stated that the woods 
were not liable to poor rate ; that from 1809 
down to the passing of stat. 5 & 6 W. 4, c. 50, 
they had not been rated to the highways ; and 
that timber woods of a like description had 
always been rated to the highways in the ma- 
jority of parishes in the county and neighbour- 
hood, but in some they had not been so rated 
since 1809. 

Held, that the appellant’s woods were not 
shown to he chargeable under sect. 27* Queen 
v. Rose, 6 Q. B. 153. 

2 . Power of surveyors to enter lands to make 
drains. — Tender of amends . — Amount how ascer- 
tained. — By a highway act, (5 & 6 W. 4, c. 50, 
s. 67,) surveyors, or way- wardens, are ein- 

I lowered to make drains on lands adjoining any 
iigliway, upon paying the owner for the 
damages sustained thereby, to be settled and 
paid as the damages for getting materials in in- 
closed lands are therein directed to be settled 
and paid. The power of getting such materials 
is given by the act (sec. 54,) the said surveyor 
making such satisfaction for the materials, and 
also for the damage done to such lands as shall 
be settled and ascertained bv order of the jus- 
tices at a special session for the highways. The 
act directs (sect. 109) that no action shall be 
commenced against any person for anything 
done in pursuance of the act, until twenty-one 
days’ notice thereof has been given, nor after 
sufficient satisfaction or tender of satisfaction 

I ias been made ; and in case of an action being 
irought, if the matter appears to have been 
done under the act, or if it appears that Buch 
action was brought before twenty-one days’ 
notice thereof, or that sufficient satisfaction was 
made or tendered, the jury shall find a verdict 
for the defendant. Held, that tender of satis- 
faction for damage done in making a drain was 
not a condition precedent to the right of entry 
on the land. 

Held, also, that the amount of satisfaction 
could only be ascertained by the justices at a 
special session. 

Held, also, (per Tindal , C. J.,) that assuming 
it to be the duty of the way-warden to apply at 
a special session for the purpose, there was no 
time limited for his doing so ; and that the 
notice of action would not create such a limit* 
ation. 


m : Common Law Courts . 

Held, also, -(per Coltman, J.,) that tender of 
satisfaction before action brought is not re- 
quired in cases where the wav-warden has com- 
plied with the provisions of the act. Peters v. 
Clarson, 7 M. & G. 548. 

Cases cited in tlio judgment: Bovfield r. Porter, 
13 East, 200 ; Six Carpenters' Case, 8 Co. Rep, 
146, a. ; Lister v. Lobley, 7 A. Sc E. 124. 

INCLOSURE ACT. 

Construction . — Where an inclosure act di- 
rected that the commissioners should set out 
and allot a certain portion of the common lands 
for the getting of stone, gravel, and other ma- 
terials, for tne repairs of the highways and 
other roads, to lie set out under tne act, and 
for the use of the inhabitants within the parish. 
Held, that this did not authorize the inhabitants 
to take such materials for their private purposes, 
but only for the repairs of the roads. * llylatt 
v. Marjhet, 14 M. & W. 233. 

INTERPLEADER. 

A defendant who had purchased certain 
goods received notice from a third party that 
the goods belonged to him. The vendor sued 
the defendant for the price of the goods, ami the 
claimant sued the defendant in trover. Held, 
that this was not a case in which the defend- 
ant could he relieved under the Interpleader 
Act. Slaney v. Sidney, 31 L. O. 202. 

JURISDICTION OF JUSTICES. 

See Bastardy ; Coroner ; Poor Laiv ; Pro- 
tection from arrest . 

LANDLORD AND TENANT. 

See Distress. 

LEASE. 

See Fraud, 2. 

LEGACY DUTY. 

Annuity devised under power. — A., by deed 
dated in 1802, conveyed certain lands to trus- 
tees, to the use of himself for life, remainder 
to 71., his son, for life, with remainder over. 
The deed contained a proviso that it should he 
lawful for B., by his last will, to limit and ap- 
point to the use of himself, or any other person 
or persons, any annual sum or sums of money 
not exceeding the yearly sum of 700 /., to ha 
charged upon and payable out of the lands in- 
cluded in the deed, to commence from the death 
of B., and to be either perpetual or in fee, or 
payable for such times and in such manner in # 
all respects as B should think fit. B., by his 
will, by virtue of this power, appointed an an- 
nuity of 700/. a year to C. for her life, charged 
upon and payable out of the said land. Held, 
that legacy duty was not payable in respect of 
such annuity. Attorney-General v. Marquis of 
Hertford, 14 M. & W. 284. 

LOCAL ACT. 

See Certiorari ; Rateability. 

MANDAMUS. 

See Railway. 
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MARRIED WOMAN. 

Commission. — Identity. — 3 4* 4 W. 4, c. 74. 
—It is no objection to the issuing of a commis- 
sion to take the acknowledgment of a feme 
covert resident beyond the seas, under stat. 3 
& 4 \V. 4, c. 74, s. 83, that her Christian name 
is unknown ; but when the commission is re- 
turned the court will require strict proof of her 
identity. Atherton , wife of In re, 3 D. & L. 
2G. 

And see Uses , Statute of. 

MORTGAGE. 

See Stamp , 4. 

NOTICE. 

See Appeal; Debtor; Distress : Paving Act. 

The fraction of a day cannot be tak^n into 
consideration. Reg. v. Justices of Middlesex, 
3 D. & L, 109. 

OVERSEERS. 

Sec Disorderly House. 

QUARTER SESSIONS. 

See Bastardy, 2. 

PAVING ACT. 


the accounts, it should be lawful for them to 
appeal to the quarter sessions, entering into 
recognizance to pay costs, if awarded against 
them ; and the sessions were empowered 
to award costs to the appellant or the party ap- 
pealed against. 

Held, that the directors, though they had ac- 
counted to their own auditors according to the 
local act, were not thereby exempted from ac- 
counting to the union auaitor under stat. 4 & 5 
W. 4, c. 76, s. 47- 

The officers accounting for the receipt and 
expenditure of the poor rate to an auditor ap- 
pointed by, direction of the poor law commis- 
sioners must account for all sums collected un- 
der the denomination of poor rate, and expended 
for any purposes, (as watching, police, &c.,) to 
which, by local or generafacts, the poor rate is 
applicable ; not for those sums only which are 
raised and laid out strictly for the relief and 
; management of the poor. Reg. v. Governors of 
! St. Andrew 9 s, 6 Q. B. 78. 

| Case cited in the judgment : Beg. Poor Law 
. Commissioners, II A. & E. 558. 

i And see Railway, 2. 

PORTS IMPROVEMENT ACT. 


License to erect scaffolding , fyc.— A surveyor ! Broker.— Contract.— Pier bonds. —Interest.— 
appointed under the Metropolitan Paving Act, ; laches .— Under a port improvement act, com- 
57 Geo. 3, c. 29, has no right, under the 7 5tH iTiissioners were empowered to raise money 
section of the act, to remove a ladder placed upon instruments known as old pier bonds, 
against a house for the purpose of whitewashing These bonds were for 100/. each, and were is- 
it, for that section applies only to the erection ' RUe d at 5 per cent interest, with the exception 
of boards or scaffoldings, or to the placing of G f eight, which were granted in the same form, 
posts, bars, rails, or boards, by which an in* but upon which a memorandum was indorsed, 
closure is made. before the execution of the bonds, whereby the 

A license granted by the surveyor under that obligee agreed to accept 4 per cent, provided 

the payments were regularly made. A being 
holder of these eight bonds, was applied to by 
i C., a broker employed to purchase such secu- 
rities for B., and A. agreed to sell to B. “ eight 
old pier bonds for 100/. each,” nothing being 
said as to the rate of interest. The bonds were 
left with C. for the purpose of transfer, and re- 
mained with him two days. C. prepared a 
transfer and got it registered, and then disco- 
vered that interest was, by the memorandum, 
limited to 4 per cent, upon which he imme- 


section, to erect a board or scaffolding, &c., on 
the footway of No. 14, Porter Street, was held 
not to authorize the licensee to erect one in 
another street or court, although it formed one 
of the* sides of the house in Porter Street. 
Davey v. Warne, 14 M. & W. 1pp. See Wag*, 
staffe v. Sharpe, 3 M. & W. 521 ; Wills v. 
Langridge , 5 A. & E. 383; 6 Nev. & M. 831. 

PIER 


BONDS. 

See Ports* Improvement Act • 
POOR LAW. 


4 per cent, upon 
I diately repudiated them. 

Jurisdiction of Creditor. — Assessment for re - : In assumpsit by A. against B. for not accept- 
lief of poor. — The Poor Law Commissioners *ng and paying for the bonds, the jury found, 
caused an auditor to be appointed under stat. 4 “ that the bargain between C. and B. was for old 
& 5 \V. 4, c. 76, s. 46, to credit the accounts of : P»er bonds of the usual sort, at 5 per cent, 
a union and the several parishes therein, to ex- j nut that A. only intended to sell bonds at 4 per 
amine whether the expenditure was lawful, to j cent.” 

strike out payments and charges not authorized Held, that the verdict was thereupon properly 
by some provision of the law, or order of the entered for B . Keeler. Wheeler, 7 M. & G. 


commissioners, and to see that the accounts 
were properly stated, with vouchers. A district 
within the union had already auditors under a 
local act, (6 G. 4, c. dxxv.,) which provided for 
the maintenance of the poor and regulation of 
the nightly watch. Their duty under the act was, 
to audit the accounts of tne directors of the 
poor, which the directors were required to pro- 
duce, with vouchers ; no power of disallowing 
items was given to the auditors ; but it was 
enacted that, if they disapproved of any pan of ordet made ’ under the act, be vested in the 


665. 

Cases cited in the judgment : Burgh r. Preston, 
8 T. It. 483. 

PRISONER. 

Supersedeas : stat. 1 4r 2 Viet. c. 1 10, s. 41. 
A prisoner once entitled to his discharge, is 
always so. 

The statute 1 & 2 Viet. c. 1 10, s. 41, enacts, 
that M no prisoner, whose estate shall, by an 
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provisional assignee, shall, after the making of 
such order, be discharged out of custody, as to 
any action, See., for any debt, &c., with respect 
to which an adjudication can, under the pro* 
visions of the act, be made by virtue of any 
supersedeas , &c., for want of the plaintiff s 
proceeding thereon.” Held , that this section 
does not apply to a prisoner who before the 
date of an order was entitled to his discharge 
by reason of the plaintifT s having failed to de- j 
Clare within a year. Hallett v. Creswett , 31 L. 

O. 369. 

PROTECTION FROM ARREST. 

Commission of bankruptcy . — A temporary 
and limited protection from arrest, granted by 
a commissioner of the' court of bankruptcy, 
under the stat. 7 yk 8 Viet. c. 70, s. 7, upon 
the examination of a* debtor’s petition, cannot 
be renewed or extended by the commissioner. 
Mazeman v. Davis , 3 D1 & L. 145. 

RAILWAY. 

1. Compensation. — Mandamus . — Stat. 6 & 7. 
W.4, c. lxxx., incorporating the Hull and Selby 
Railway Company, and empowering them to 
build a bridge over the river Ouse, recited that 
the building of such bridge might diminish the 
tolls received at a neighbouring bridge over the 
same river, belonging to another company. It 
therefore enacted, that, if in the first three years 
after the opening of the railway, there should be 
an annual decrease in the tolls of the last-men- 
tioned bridge, as compared with the tolls during 
the three preceding years, the railway company 
should forthwith pay the bridge company a 
sum equal to ten years’ purchase of such an- 
nual decrease, taken upon an average of the 
three years in which it occurred. The decrease 
took place, and the compensation was claimed. 
Held , that debt lay against the company for the 
amount, and that a mandamus to pay was not a 
more effectual* remedy, and ought not to be 
granted. Queen v. Hull and Selby Railway 
Company , 6 Q. B. 70. 

2. Rating to the poor . — Principle of assess- 
ment. — The Great Western Railway Company 
were occupiers of a railway, their property, and 
constructed by them, and of branch railways 
which they rented ; and they used the several 
lines as carriers for hire, working the whole as 

•one concern. In the parish of Y., through 
which the main line passed, they were rated for 
the railway as follows : — The gross receipts on 
the several railways were added together, and 
the total divided by the number of miles in all 
the railways. The expenses on all, allowable 
as deductions from poor rate, were added to- 
gether and divided in the same manner. The 
expenses on the number of miles in 71, the cal- 
culation for each single mile being as above, 
were then subtracted from the receipts thereon, 
and the assessment was made on the residue, 
with an allowance for interest on the plant or 
moveable stock, and for tenants’ profits, in- 
cluding profits of trade. On appeal against the 
rate, further deductions were claimed as fol- 
lows ; and the sessions stated a case for the 
opinion of this court on the legality of them : — 


1. For stations and other buildings appurte- 
nant fb, and necessary for the profitable enjoy* 
raent of, the railway, but rated or rateable sepa- 
rate from it, and in other parishes than T., 
Held , allowable. 

2. Allowance having been made in the rate 
for “ maintenance of way,” a further deduction 
was claimed for depreciation and weartond tear 
of rails and sleepers, being the solid timber and 
iron work of the principal line. The renewal 
of these had been paid for out of the company’s 
capital, not their revenue. Held, not allowable. 

3. Interest upon outlay in forming the 
company, obtaining their act of incorpo- 
ration, (5 & 6 W. 4, c. evii.) raising the 
capital, and other original expenses. Held, not 
allowable. 

4. “ Income tax paid by the company in 
pursuance of stat. 5 & 6 Viet. c. 35, amounting 
in the whole to 10,000/.” Held , allowable so 
far as regards the tax imposed in respect of mere 
occupation. 

5. “ Additional parochial assessments not 
actually paid, but winch will be payable in con- 
sequence of the recent decisions of this court 
on the rating of railways/* Held, not allowable. 

6. The branch lines were worked at a loss, 
which the company incurred solely on account 
of the increased traffic occasioned by those 
lines on the principal railway, and a deduction 
was claimed for this loss, i/e/r/, not allowable. 

7. In estimating the tenants’ profits, a per 
centage was takeq on the original value of the 
moveable stock, at such a rate as might reason- 
ably induce a lessee, obtaining that amount of 
profit, to pay the residue of profits as rent. 
The appellants contended that the per ccntage 
should have been taken on the gross receipts. 
Held , that this was a question for the sessions, 
not for the Queen’s Bench. 

8th question immaterial. 

9- (a) The following increase of assessment 
was claimed by the respondents. The move- 
able stock had, in making the rate, been esti- 
mated at its original value, which exceeded the 
actual value at the time of assessment. The 
respondents insisted that any calculation of the 
value for the purpose of reducing the rate, 
should be taken according to the latter state of 
the property. Held, that the estimate ought to 
be so taken. Queen v. Great Hesfem Railway 
Company , 6 Q. B. 179. 

Cases cited in the judgment : Hegina v. London 
and South Western Railway Company, 1 Q. B. 
558, 585; Regina v. Grand Junction Railway 
Company, 4 Q. B. 18, 41. 

10. Sale of shares. — Registration of company . 
— The 26th section of the 7 & 8 Viet., c. 110, 
which prohibits the sale of shares in a joint- 
stock company, until such company shall have 
obtained a certificate of complete registration, 
does not apply to railway companies which can- 
not be carried into effect without an act of par- 
liament; such railway companies require pro- 
visional registration only. Young v. Smith, 31 
L. O., 295. 

RATE ABILITY. 

Theatre. — Local Act. -By a local act, 51 G. 
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3, c. cl., after reciting a former act of Car. 

2, whereby a yearly sum of 25 Ql. was charged 
upon the houses of the inhabitants of St. Paul’s, 
Covent Garden, except Bedford House, for the 
support and benefit of the rector, curate, clerk, 
and sextons for the time being of the parish, 
that charge of 250 1. was repealed, and m lieu 
thereof a yearly sum of 520/. was charged upon 
all houses within the said parish, to be assessed 
by the churchwardens, and paid by the occu- 
piers of such houses respectively, and recover- 
able, in case of refusal to pay the sums assessed 
on the house or houses in their occupation, by 
distress. Held, that the word ** houses ” in 
this act meant houses intended for human ha- 
bitation, and that Covent* Garden Theatre was 
not rateable under the act. Surman v. Harley, 
14 M. &W. 181. 

And see Railway, 2. 

RECEIPT. 

See Stamp, 1 . 

REPUTED OWNERSHIP. 

See Bankrupt , 2. 

STAMP. 

1. Receipt in full of balance. — The defendant 
having employed the plaintiff to do some plas- 
terer's work for him, the latter required the 
former to pay him money on account for it 
weekly, as the work was done, which the de- 
fendant accordingly did, and receipts were 
given for the amount so paid*. And the follow- 
ing receipt was given by the plaintiff to the de- 
fendant when the work was completed : — “ 1843, 
July 8. Received of Mr. G. L., the sum of 
2/. 2s., being the balance of account up to this 
day, for houses in Wellington Road.” Held, 
that this was an acknowledgment of a sum 
therein mentioned, being received in satisfaction 
of a debt, whereof the amount is not specified, 
within the meaning of the clause in the 
schedule as to receipts in the Stamp Act, 55 G. 

3, c. 184, which requires a 105. stamp. Birt 
v. Leigh, 14 M. & W. 177. See Cooper v. 
Wakley, 3 C. & P. 474 ; Moo. & M. 248 ; Dib - 
din v. Morris , 2 C. & P. 44. 

See notes on this case, 31 L. O. 398. 

2. Receipt , — Evidence . — Defendant, in sup- 
port of a plea that lie has paid five quarters’ 
rent to M., tendered in evideuce the following 
paper signed by M. : — “ Mr. Jones ” (defend- 
ant) <c having written off the sum of 72/. from 
his mortgage debt, being five quarters’ rent of 
his house, i hereby discharge the same rent 
till the 24th day of July, 1841.” M. had de- 
livered the paper to the defendant, being then 
indebted to him on a mortgage debt exceeding 
72/. The only stamp on the paper was a li! 
stamp, with no denomination on its face, and’ 
had been affixed more than one month after the 
signing and delivery of the paper. 

Held, 1st. That tne instrument was a receipt 
under stat. 55 G. 3, c. 184, soiled, part 1, re- 
ceipt. 

2nd. That it was inadmissible, for want of a 

K r stamp, though a receipt stamp would 
cost less than 1/., sect. 10 of stat. 55 G. 3, 


c. 184, not protecting receipts which have not 
been stamped within a month after executions 
under stat 35 G. 3, c. 55, ss. 8, 10, 11. Lucaa 
v. Jones , 5 B. B. 919. See Hart v. Nash , 2 C. 
M. 8c R. 337» S. C. 5 Tyrwh. 955; Hooper v. 
Stephens , 4 A. & E. 71. 

See notes on this case, 31 L. O. 327. 

3. Agreement indorsed on promissory note.--* 

A; B., 8c C. made a joint and several promis- 
sory note for 100/., payable to the plaintiffs, 
trustees of a banking company, or their order, 
on demand. A memorandum indorsed on the 
notes at the same time, signed by A B & C 
stated that'the note was given to secure floating 
advances made by the company to A from the 
respective times when such advances had been 
or might he made, together with commission, 
&c., not exceeding in the whole, at any one 
time, the sum of 100/. In an action bv the 
payees of the note against C., to which he 
pleaded the Statute of Limitations, the plaintiffs 
proved payments by A., in reduction of the 
floating balance, within six years, and sought 
to use the memorandum indorsed on the note 
to show that such payments had reference to 
the note. Held , that it could not be read 

in evidence without an agreement stamp. 
Cholmeley v. Harley , 14 M. & W. 344. 

See notes on this case, 31 L. O. 399. 

4. Transfer of mortgage. — P. demised land 
to V \ for 1,000 years, to secure a loan. By a 
subsequent dcea he charged the premises with 
payment to V . of a further loan, making the 
whole 150/. F. called in the money, and B. 
and C . having agreed to advance it, an in- 
denture was executed, whereby, in considera- 
tion of payment of the 150/. to F. by B. and 
C and of 15/. advanced by them to P., the 
mortgagor, P., appointed that the land should 
remain, &c., to the use of B. and C., their heirs, 

I &c., with proviso for reconveyance on payment 
| by P. of the 165/. and interest, and withacove- 
| nant by P. to pay the same ; and V., the prior 
i mortgagee, assigned the term of 1,000 years to 
I B. and C. 

Held, (under stats. 55 G. 3, c. 184, sched. 
tit. Mortgage, and 3 G. 4, c. 117, s. 2,) that on 
this last deed an ad valorem stamp of 1/., (in re- 
spect of the additional 15/.,) with stamps for 
progressive duty, was not sufficient, the^ con- 
veyance of the tee creating new security, in re- 
spect of which a deed stamp was necessary. 
Brown v. Pegg , 6 Q. B. 1. 

Cases cited in tbe judgment : Lent v. Peace, 8 A. 
& K. 248 ; Doe d. Hartley v. Gray, 3 A. & £. 
89. And see Doe d. Snell v. Tom, Q. B.6I5 ; 
Doe d. Barnes v. Rowe, 4 New Ca. 737 ; Doe 
d. Barnes v. Roe, 525, 538 ; 6 Scott, O. S. 
n. 30. 

5. Agent , — Contract . — The proviso in the 
Stamp Act, 55 Geo. 3, c. 184, Schedule part 1, 
“ Agreement,” which renders one stamp of 
1/. lbs. sufficient where a contract is contained 
in several letters, applies equally to letters 
written by an agent of the parties, as to those 
written by the parties themselves. Grant v. 
Maddox, 31 L. O. 560. 
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STOPPAGE IN TRAN8ITU. 

See Bill of Lading . 

THEATRE* 

See Rateability. 

USES, STATUTE OP. 

When executed in married woman . — By lease 
? n< j re * ea8C » h Y way of marriage settlement, 
lands, the inheritance of the wife, were con- 
veyed by her to trustees and their heirs, to the 
use of the wife and her assigns, until the mar- 
riage ; and from the solemnization of the mar- 
riage, in trust for the wife and her assigns, 
during her life, for her own sole and separate 
use, independent of the debts, control, or en- 
gagements of the husband, his heirs and 
assigns. Held, that the trustees did not take 
the legal estate during the life of the wife, but 
that the use was executed in her, notwithstand- 
ing the words “ to her own sole and separate 
use.” &c. Williams v. Waters, 14 M. & \V. 
166 . 

Cases cited by tbe court : Harton v. Harton,? T. 
R. 652 j Doe v. Barthrop, 5 Taunt. 382. 

WITNESS. 

See Bankrupt, 4. 

RECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 

REPORTED 11Y BARRISTERS OF THE SEVERAL 
COURTS. 

ILarb CbiiiicclTar. 

DUTIES OF THE CHIEF AND JUNIOR CLERKS 
IN TIIE master's OFFICE. 

Under the Chancery Regulation Act, (3^4 
W . 4, c. 94,) the Master has no authority 
to transpose the duties of his clerks, and to 
depute the Business of the chief clerk to he 
habitually performed by the junior or copy- 
ing clerk . 

The petition in this case is fully stated in 
vol. 29, page 217, and the partial hearing of the 
argument on the 30th of July, 1845, was re- 
ported at length at page 277 of the same 
volume. The nearing was resumed on the 1 3th 
and 19th of February last, Mr. Romilly and Mr. 
Roundell Palmer appearing for the petitioners ; 
Mr. Stuart and Mr. Campbell for Mr. Whiting, 
the chief clerk ; Mr. James Parker and Mr. 
Stonor for Master Lynch. The Lord Chancel- 
lor was assisted by the Master of the Rolls. 

Mr. Campbell objected to the petitioners 
being heard, as they did not allege that there 
was any cause of complaint, it being admitted 
that the business was well and effectually done 
in the office of Master Lynch. He admitted 
that the principal business was transacted by 
Mr. Wright, the junior clerk, but he contended 
that from the year 1816, when the report of the 
commissioners was made, great alteration had 
taken place in the practice in the offices of 
many of the Masters who had from time to time 
distributed at their discretion the business to 
their clerks ; and he cited the practice of Mas- 


ter Stephen in 1820. In die present ease it 
appeared, from the affidavits of Mr. Whiting, 
that he performed such business as was di- 
rected by the Master. That his income was 
1000/. a year, and that the income of the junior 
clerk, including a salary of ISO/ a year, 
amounted from the fees to which he was en- 
titled for copying, to TOOL or 800/. a yeftr. Mr* 
Campbell then referred to the affidavit of the 
petitioners in respect of what they then believed 
to be the practice, and sworn on the 23rd of 
December, 1845, and on the 8th of January, 
1846. It stated the following to be personally 
performed by the Masters. Appointing guar- 
dians for infants; settling allowances and 
schemes for maintaining and educating infants^ 
proposals for the marriage of wards and their 
settlements ; appointing trustees and receivers 
and approving sureties ; schemes for managing 
and applyiijg funds of charities ; proposals for 
letting, selling, and managing estates ; investi- 
gating titles ; proposals for sale or purchase ; 
settling issues and special cases ; compromising 
and settling suits ; exceptions for scandal and 
impertinence, and objections to reports ; hear- 
ing counsel ; administering oaths ; taking ac- 
knowledgments ; examining cases of persons 
on contempt, and all matters requiring personal 
discretion. The duties of the chief clerk were 
drawing and settling recognizances ; taking 
accounts of receivers, assignees, executors, 
trustees, and partners ; ascertaining amounts 
due to mortgage^, annuitants, legatees, and 
creditors ; apportioning funds ami costs, and 
making all calculations and computations; 
comparing abstracts ; settling conditions of 
and conducting sales; drawing and settling re- 
ports, certificates, orders on special applica- 
tions, and previous to the duty being translerrcd 
expunging scandal and impertinence. The 
duties of the junior clerk were to examine 
copies of decrees and orders of reference with 
the originals ; to receive and enter minutes of 
all states of facts, charges, claims, and other 
proceedings left in the office ; to issue and 
keep a register of all warrants ; to enter war- 
rants ; to select and arrange papers for the use 
of the Master and chief clerk ; to enter orders 
on special applications ; to make office copies of 
documents ; transcribe reports and certificates ; 
receive and keep an account of fees to the fee 
fund ; to enter in the cause books the minutes 
of proceedings of warrants ; arrange and keep 
an index of the office papers and attend court 
with documents when required. That the 
other business had been either done by the . 
Masters or the chief clerks, at the option of the 
solicitors, but the deponents aver that until 
December, 1843, these duties had never been 
otherwise performed except in cases of illness 
or temporary inability. That to a copying 
clerk might safely be delegated the mechanical 
duties of keeping of a register of the warrants 
and names of solicitors; arranging records, 
books and papers ; attending court and keeping 
the fee account. That applications for time to 
answer, enlarge publication and amend bills, 
if not by consent, are always heard by the 
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Master or chief clerk, and the orders drawn up what qualifications the Master’s chief clerk was 
according to form, except when varied by to possess, and the salary he was to receive, 
memorandum endorsed by the Master or chief It was, therefore, clear that the legislature did 
clerk on the warrant. not intend a non-qualified person to perform 

Mr. CampbeU stated that he had referred at the duties or receive the salary, 
length to this important affidavit, to prove that The Master of the Rolls , in delivering judg- 
it was in the discretion of the Master to appor- ment, stated the nature of the petition and the 
tion the business of hia office, as many of the circumstances of the case respecting Mr. 
duties therein stated to be those of tne chief Whiting and Mr. Wright. The petition com- 
clerk were, in 1819, performed by the plained that, notwithstanding the appointment 
Master. Mr. Campbell then contended, the of Mr. Whiting as chief clerk, he did not per- 
Maeier had a power to regulate his business, form the duties of that office, but that they 
and in the present instance it had been usefully were performed by Wright, the junior or copy- 
and beneficially exercised ; that he could dis- ing clerk, who was not qualified by law to per- 
miss his clerks, and that the court would not formth&n; and it prayed such order as the 
interfere with the arrangements of the Master, court should think fit to make. The defence 
unless there was a complaint of a defective was, that the Master had an absolute right to 
working. apportion the business as he might choose be- 

Mr. James Parker , with whom Was Mr. tween the two clerks. The qualification of the 
Stonor 9 urged that no complaint had been chief clerk was defined in the 3 & 4 W. 4, c. 
made of the way in which the business was 94, 8. 18. It was reasonable to admit a cer- 
transacted, and no evidence that Mr. Whiting tain degree of discretion in the Master, under 
was incompetent. That if, as the petitioners due vigilance on his part, in apportioning such 
stated, the functions of the chief clerk were duties; as in certain cases it might be inconve- 
judicial, the Master might not be able to dele- nient to prevent one clerk, if competent, from 
gate such duties, and would consequently be transacting the business of the other; but it 
obliged to perform them hereafter. Such would could not be inferred that one was to.be 
be the strict law, although custom had sane- habitually employed on the duties of the other, 
tinned some departure from it : but the conse- or that neither clerk had any peculiar duties, 
quences of this inquiry might be a return to it. No such inference could be drawn from the act; 
whereby the Master would be overwhelmed or that the Master had the authority claimed 
with business, and his clerks, with 1 000?. and by his counsel. That act recognised two clerks, 
7(H)/. or 800/. a year respectively, would be to the chief of whom was assigned a salary of 
cither idle, or median ically employed in the ! 1,000/. per annum, and who was prohibited 
drudgery of the office. Ever since 1816, such j from taking any fees : to the junior 150/. a-year, 
allotments of the duties had been made. The ' with permission to receive 1 id. per folio for 
committee, in their report of that year, did not I copying certain documents ; this depending, of 
recommend the performance of particular j course, upon their length. As no reason was 
duties, and were doubtless aware of the dis- j stated for this discrepancy in the mode and 
tribution of the duties. In Com. Digest, amount of remunerating these clerks, it must 
title “ Officer,’’ D. 1, ‘J, a Master in Chancery ! be presumed to have been founded on the dif- 
was not mentioned ns an officer who could | ference in their duties, and nqt that the master 
depute his work. Mr. Parker then submitted,! was to be fettered in his choice of a person with 
that suitors were not entitled to contend that * the requisite qualification, without regard to bis 
only the chief clerk could perform certain abilities. Nor could it have been intended that 
duties, but the Master had discretion to depute; the junior, having an interest in the copying, 
that the court would not look beyond the mas- should have delegated to him the duties of the 
ter, who might derive assistance from either of chief clerk, who was debarred expressly from 
the clerks, according as cacli appeared best all such interest. No definition of their duties 
qualified. had been given, or even mentioned, by the lc- 

Mr. llomillj / replied at great length, repeat- gislature, and hence it was affirmed that the 
ing much that was contained in his opening Master had the unlimited power of allotting the 
speech, ^ and going into the history of the duties of the one to the other ; but the allega- 
Masters' offices, lie distinguished between tion of this power seemed to be unfounded, 
the right of delegating and obtaining assistance Every practical man of learning and experience 
for duties. Many of the Masters’ duties were well knew the difference between the duties of 
judicial, others ministerial ; but in course of the two clerks, and the business of the office 
time, in consequence of the greatly increased would be embarrassed rather than expedited 
amount of business, the Master had been per- by defining them too nicely. The Master of the 
mitted to depute certain duties to a chief clerk. Rolls then touched upon tne evidence of various 
who was recognised by the court and the legis- commissions and orders relating to the Masters* 
lature. Many evils might arise if the Master offices from 1625 down to 1826, and pointed 
was allowed to evade the statute, by deputing out several of the principal duties of the Mas- 
duties to an unqualified person. A child, or ters and their clerks, from which it appeared 
relation of the Master, might receive the salary that many of those of the chief clerk were jo- 
if the work could be delegated to another dicial, and that all those of the junior were 
clerk. If the court allowed this, the act of ministerial and mechanical, but that each 
parliament would be a nullity. That act stated waa under the control of the Chancellor. 
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Hi© lordship then spoke in terms of hi gh e - 
comiiim of the manner in which the business 
was transacted in Master Lynch’s office, and 
stated, that no allegation to the contrary was 
hinted at in the petition; but granting that 
Mr. Wright had preserved himself from tempta- 
tion, still it was clear that the legislature in- 
tended to prevent as much as it could the pos- 
sibility of deviating from the strict path of 
duty. The absence of any complaint aid not 
prove the absence of any cause of complaint. 
The copying clerk received a benefit from long 
documents, and all persons connected with the 
business of the stationer upwards, were in- 
terested in the concealment of such abuses. It 
was therefore necessary to guard against the 
recurrence of the mischief as the legislature 
had intended. It could not be said, that 
those intentions were fulfilled by the manner 
in which Master Lynch at present allotted and 
distributed the business of his office. If the 
Lord Chancellor should be of this opinion, 
there could be no doubt that an intimation to 
that effect would immediately induce a change 
in the practice, and prevent the necessity of 
making any order for the purpose. 

The Lord Chancellor expressed his concur- 
rence in the judgment of the Master of the 
Rolls, and referred briefly to the commissions 
in 1740 and 1816. A certain qualification in 
the chief clerk was required by legislative 
enactment; but his duties could not be defined 
strictly, but in substance the act must not be 
evaded. In the present case, its spirit and 
principle appeared to have been departed from ; 
and therefore his lordship agreed with the 
Master of the Rolls in thinking, that an irre- 
gularity had been committed. No order would 
be made at present. The construction of the 
act was so obvious, that its operation could 
not be evaded.* Ilis lordship testified to the 
efficiency of Master Lynch in conducting bu- 
siness, and stated, that he would intimate, as 
lie had several months ago, his decision on 
the present irregularity, and was perfectly con- 
vinced that such intimation would be suffi- 
cient to induce Master Lynch, and every other 
Master to perform his duly. His lordship’s 
own opinion had been always perfectly clear on 
this subject. 

In the matter of the suitors of the Court . In re 
Whiting . Feb. 13 and 19; and May 28, 1846. 

VirfeCftanrtUor of fZFnglanb. 

SEQUESTRATION. — CONTEMPT. 

An order cannot he obtained as a matter of 
. course against a peer for nonpayment of 
money ordered to be paid by him , if any 
calculation is required to be made of subse- 
quent interest . 

This was a motion that the defendant might 
- be ordered within ten days to pay to the plain- 
tiff the sum of 5041/. 8s. 7 d , being the balance 
of principal;' interest, and costa, mentioned in 
an order dated the 25th of February, 1835;' 
and also the sum of 2958/. 7s, 8 d., and the fur- 


ther interest from the date of the notice to the 
time of payment on those respective Bums. 

Mr. Whit marsh for the plaintiff. 

Mr. Glasse , in opposition to the motion, said, 
the application was founded in mistake, as the 
practice was, where a peer or person having 
privilege of parliament was guilty of cdhtempt 
m refusing or neglecting obedience to an order 
of the court, instead of proceeding against him 
by attachment, to obtain an order nisi for a se- 
questration, which was granted as of course. 
A copy of that order was personally served on 
the person privileged, and if he did not show 
cause within the time fixed by such order, the 
same was made absolute upon a motion of 
course. Crawley v. Clark , Smith's Practice^ vol 9 
1, p. 440. 

Mr. Whitmarsh in reply said, that in this 
case it was necessary to obtain an order for 
subsequent interest, and without that, any ap- 
plication for a sequestration would he irregular. 

The Vice Chancellor said, the order for a 
sequestration must express the sum which is 
to be levied, and therefore, so far ns the point 
of practice went, the plant tiff was right in pro- 
ceeding de novo, and obtaining an order for 
payment of the money. 

IVright , v. Karl of Mornington. May 22, 
18 * 16 . 


>7icc*<ffJanrcllor ftmgbt 13rure. 

PRACTICE. JURISDICTION. ORDERS OF 

5TII MAY, 1837. — VACATION. 

Scmble, that the 15 th Order of May , 1837, 
empowering any judge of the court to hear 
special applications in vacation , where the 
proceedings have been originally instituted 
before another equity judge , does not apply 
to any other than the long vacation. 

Mr. Welch moved, upon the clay after Easter 
Term, for an injunction to stay trial, but men- 
tioned that the mil was filed, and the cause set 
down in the court of another Vice-Chancellor, 
who had adjourned until Trinity Term. The 
question was, whether the order of May 1837, 
did or not empower this branch of the court to 
interfere. 

His Honour said, his impression was, that 
the order in question applied only to the 
long vacation, although lie saw no reason 
why it should not be extended to all vacations ; 
if so, to grant the injunction would be useless. 
He was quite willing to grant it, if it were 
thought desirable to take it, subject to the risk 
of having it discharged, upon the ground of 
want of jurisdiction under the order in ques- 
tion, during the present vacation. 

Mr. Welch declined taking the order. 

Luwton , v. Ridsdale . Lincoln's Inn, May 
9th, 1846. 


Queen's 3Bene(. 

(Before the Four Judges.) 

PRACTICE. — SPEEDY EXECUTION UNDER I 
W. 4, C. 7. 

A cause was tried in vacation , and the judge 
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granted a certificate for speedy execution 
pursuant to the i W. 4, c. 7, $. 2,judoment 
was signed and execution issued the follow- 
ing day. 

I, that the proceedings were regular , and 
that the effect of the statute is, that execu- 
tion may issue immediately $ and that it is 
not necessary that four days should elapse 
before judgment is signed. 

" A certificate for speedy execution was given 
by the judge who tried the cause, pursuant to 
the statute 1 W. 4, c. 7, 8. 2, and execution is- 
sued the next day. A rule nisi had been ob- 
tained to set aside the proceedings for irregu- 
larity on the ground, that according to the 
practice of the court four days ought to have 
been allowed to elapse before judgment was 
Bigned and execution issued. 

MrSWatson showed cause. 

The statute 1 W. 4, c. 7, s. 2, enacts, that “ a 
rule for judgment may be given, costs taxed, 
and judgment signed forthwith, and execution 
may be issued forthwith/* By a rule of this 
court, Trinity Term, 4 Viet./ it is ordered, that 
where judgment is signed by virtue of a judge's 
certificate given in pursuance of this act, such 
judgment may be signed without any rule for 
judgment. The necessity of a rule for judg- 
ment being therefore abolished, the fair and 
reasonable construction of the statute must be, 
that the effect of the judge's certificate is to 
give a party the means of obtaining immediate 
execution without waiting for the lapse of four 
days, which was formerly required to be done i 
by the practice of the court. In the 3 & 4 W. 1 
4, c. 42, where a judge has power to direct a 
cause in which the demand does not exceed 
20/., to be tried before the sheriff of the 
county, there is a similar provision, that costs 
shall be taxed, judgment signed, and execution 
issue forthwith ; and it was held in Nicholls v. 
Chambers* that where costs were taxed, and 
judgment signed the same day, that the pro- 
ceedings were perfectly regular. 

Mr. LmsH contrit. 

In The Governors of the Poor of Exeter v. 
Swell / the court held, that where judgment 
was signed in vacation under similar circum- 
stances, pursuant to the Btatute 1 W. 4, c. 7, 
«. 2, a rule for judgment must be given, not- 
withstanding the provisions of the statute, and 
1 Reg. Gen. H. T. 2 W. 4, s. 67- The ne- 
. cessity of a rule for judgment was abolished by 
the rule. Trinity Term, 4 Viet., and the ques- 
tion is, whether that rule has made any differ- 
ence as to the time in which judgment may be 
signed. The rule of H. T. 2 W. 4, s. 67, was 
only passed to assimilate the practice in the 
Queen's Bench with that of the other courts, 
and it was not intended by the 1. W. 4, which 
gives a judge power to grant speedy execution, 
that the practice, as to time, should be altered, 
but that the plaintiff should still have to wait 
four days before he could sign judgment. The 
statute was only intended to put a plaintiff in 

* 1 Q. B. R. 699. * 2 Dowl. 693. 

< 7 Dowl. 624. 


the same situation when his cause was tried in 
vacation as he would have been if it had been 
tried in term. 

Cur . adv cult 

Lord Denman , C. J., on a subsequent day 
said the court was of opinion that the rule 
ought to be discharged. 

Rule discharged. 

Alexander v. Williams . Easter Term, 1846. 


feuten’e Vcntft $ xatUtt Court. 

OUTLAWRY. — DISABILITIES CONSEQUENT 
UPON. 

An outlaw cannot maintain an application to 
compel the delivery of an attorney's bill , or 
to refer it to taxation . 

A rule having been obtained calling upon 
Mr. G. S. Ford, an attorney of this court, to 
show cause why he should not deliver to one 
Hunter, or to his attorney, a signed bill of his 
fees, &c«, included in a warrant of attorney of 
the 20th of October, 1 840 ; or, why the bill al- 
ready delivered should not be signed and re- 
ferred to taxation, — 

The Attorney-General , (with whom was Pe- 
ter sdorff) now appeared to show cause upon 
an affidavit stating that default having been 
made in payment of the sum for which the war- 
rant of attorney was given, judgment had been 
entered up, execution issued, and proceedings 
to outlawry taken thereon, and that Hunter 
was duly outlawed on the 13th of November 
last. The learned counsel submitted that as 
Hunter was an outlaw, he was not in a condition 
to make this application, inasmuch as it was 
for his benefit, and not merely to set aside 
irregular proceedings. Walker v. Thcllu - 
son, 1 Dowl. N. S. 2 77 ; Davis v. Trevanion , 
2 Dowl. & L. 743. # 

Watson, contra, submitted that this was one 
of the cases in which an outlaw should be al- 
lowed to appear. Davis v. Trevanion is ratber 
favourable than othewise to the present appli- 
cation, for there the court entertained the 
prayer of an outlaw to set aside a warrant of 
attorney. 

Wightman , J. There the warrant of attorney 
was set aside for an irregularity in the attesta- 
tion. It seems to me that the present case is 
precisely within the principle ofthat case, and 
of Walker v. Thelluson . The outlaw is here 
seeking for a benefit, and not merely to set 
aside irregular proceedings. The rule, there- 
fore, must be discharged, but as the objection 
is a preliminary one, without costs. 

Rule discharged without costs. 

In re Ford, Gent., one, &c. Easter Term, 
1846. 

Common Vitas. 

SPECIAL CASE.— DELIVERY UP OF POSTEA 

FOR WANT OF SERJEANT’S SIGNATURE. 

Where by consent a verdict is found for the 
plaintiff, and a special cause drawn up for 
the Cpenion of the court, and the drfeuaant 
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> 'afterward* refuses to procure a serjeemt's 
signature thereto on Us behalf, the court 
SmU order the post ea to be delivered up to 

: the plaintiff, unless within a certain time 
such signature be obtained. 

Channel! , Serjeant, applied for leave to set 
down, the special case herein for , argument 
without the signature of a eerjeant on behalf of 
the defendant. It was an action of ejectment 
tried on the 2nd of August last, before Tindal , 
C. J., when, by consent, a verdict was entered 
for the plaintiff, subject to the opinion of the 
court on a special case to be settled by a bar- 
rister. On the 9th of December the case was 
finished and notice thereof given to the plain- 
tiff, who having paid all the fees due, and ob- 
tained the special case, applied repeatedly to 
the opposite party to instruct a serjeant to sign 
it, but without success. 

Tindal, C. J. Why not move for the judg- 
ment of the court on the verdict, unless the 
defendant will consent to have the special case 
signed ? 

Channel l, Serjeant. In that way it was 
doubted whether the costs incurred bv the 
plaintiff could be recovered ; for the order at 
nisi prius provided that “ the costs of the cause 
and of the reference should abide the event of 
the said award.” No power, however, was 
given to the barrister to determine the matter. 
The cases of Mostyn v. Chumpneys , 1 Scott, 
57, and Jackson v. II all, 8 Taunt. 421, were 
then referred to. 

By the Court. The case, call it what you 
may, either a special case or an award, is 
for the opinion of the court, and the costs are 
to abide the event of that case. The rule 
ought to be, that unless the defendant with- 
in one week, get the case signed on his be- 
half, the postea should be delivered to the 
plaintiff. • 

Rule granted accordingly. 

Doe dem Phillips v. Rollins . Easter Term, 
1846. 

PLEA OF NUL TIEL RECORD. — VARIANCE 
IN DATE OF RECORD NOT MATERIAL. 

Where a variance appears between the date of 
, a judgment and that alleged under a vide- 
licet, in a plea of nul tie! record, the court 
will, notwithstanding , give judgment for the 
plaintiff, the record agreeing in other re - 
spects . 

Dowling, Sergeant, moved the court for judg- 
ment in this case on an issue joined on the plea 
si nut tiel record , the record being produced. 
The action was in debt on a judgment, and the 
declaration in the usual form alleged the judg- 
ment to have been theretofore, “ to wit, on the 
6th day of May, in the year of our Lord 1844.” 
To this the defendant had pleaded nul tiel re- 
cord, and thereupon the plaintiff by his repli- 
cation took issue. The date of the judgment, 
as stated in the record, was different from that 
alleged in the declaration. It was contended, 
however, that as in the declaration the date had 


been properly laid under a videlicet, it was im- 
material and did not require strict proof. 

ijf the Court . The amount recovered and 
appearing by the judgment now produced, 
being precisely the same as in that declared 
upon, and as the descriptions of the plaintiff 
and defendant, os well as the name of the 
court, appear to be exactly similar, the issue is, 
we think, sufficiently supported. 

Judgment for the plaintiff. 
Wright and others v. Egan . Easter Term. 

1846. 


iSxc&equcr. 

LIBEL. — PLEADING UNDER THE 6&7 VlCT., 
C. 96. 

In abaction against the proprietor of a news- 
paper for libel, the defendant cannot plead 
not guilty , together with a plea of * apology 
and payment of money into court, under 
the 6 cV 7 Viet., c. 96, s. 2. 

Lush had obtained a rule nisi to rescind an 
order of Platt, I\., allowing the defendant to 
plead several matters. The action was brought 
for a libel inserted in a newspaper, and the 
question was whether the defendant could 
plead not guilty, together with a plea of an 
apology, and payment of money into court. 

Jervis and C. Clarke showed cause. The 
defendant is entitled to plead these pleas. The 
6 & 7 Viet., c. 96, s. 2, enacts, f4 that in an 
action for a libel (fontained in any public news- 

C aper, or other periodical publication, it shall 
e competent for the defendant to plead that 
such libel was inserted without actual malice, 
and without gross negligence, and that at the 
commencement of the action, or ut the earliest 
opportunity afterwards, he inserted in such 
newspaper or other periodical publication a 
full apology, and that every such defendant 
shall upon tiling such plea be at liberty to pay 
into court a sum of money by way of amends 
for the injury sustained, and such payment 
into court shall be of the same effect, and be 
available in the same manner and to the same 
extent, and be subject to the same rules and 
regulations as to the payment of costs and the 
the form of pleading, except so far as regards 
the pleading of the additional facts herein- 
before required to be pleaded by such defend- 
ant, as ir actions of libel had not been ex- 
cepted from the 3 & 4 Will. 4, c. 42.” That 
statute is cumulative, the object of the legis- 
lature being to enable the defendant to plead, 
a new plea in addition to that which he might 
have pleaded at common law. [Parke, B. 
In an action of trespass the defendant could 
not plead not “ guilty, and ” also pay money 
into court in respect of the same trespass.] 
The form of pleading under the 3 & 4 Will. 
4, c. 42, does not altogether control the 
6 8c 7 Viet., c. 96, s. 2, for the latter sta- 
tute expressly excepts the “ additional facts 
therein-before required to be pleaded.” Be- 
fore the statute it would have oeen no answer 
to say that the libel was inserted by negli- 
gence. 
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Pollock, C. B. The defendant ought not to 
be allowed to plead not guilty* together with 
the plea given by the 6 & 7 Viet., c. 96, and 
the rule to plead several matters must be 
amended accordingly. 

Parke, B. The statute extends the power 
of paying money into court to actions of libel, 
which were expressly excepted from the 3 & 
4 Will. 4, c. 42. But then such payment into 
court is confined to certain special circum- 
stances mentioned in the statute, and in order 
to make the plea good, it must show that those 
special circumstances exist. It is in truth a 
special payment of money into court. In 
other respects, it is similar to payment into 
court under the 3 & 4 Will. 4, c. 42, it admits 
that the defendant is wrong, but relies upon 
the payment as a satisfaction. It ‘cannot, 
therefore, be pleaded together with the plea of 
not guilty. In the case of magistrates, they 
may plead not guilty together with a tender of 
amends ; but it the plaintiff goes to trial and 
fails, he has no remedy for those amends. 
The order to plead several matters must be 
amended. 

O’ linen v. Clement. Easter Term, May 8, 
1846. 

Uankruptcg. 

PETITION UNDER DEBTOR AND CREDITOR’S 
ARRANGEMENT ACT. 

Semble, That the neglect to serve a creditor 
with notice of the meetings held under the 7 
8 Viet, c . 70, ss, 4 «3r 5, renders the pro- 
ceedings taken at those meetings null and 
void. 

When a debtor's petition under the 7 fy 8 Viet . 
c . 70, is dismissed for irregularity , and he 
presents a second petition , the commissioner 
to whom the first petition was balloted , acts 
in the matter of the second petition without 
afresh ballot . 

Mr. Lewis, an attorney, in applying to Mr. 
Commissioner Fonblanque, on behalf of John 
Thomas Angell, who had petitioned the court, 
under the 7 & 8 Viet. c. 70, stated that a dif- 
ficulty having arisen in the service of the no- 
tice of meeting on one of the petitioner’s credi- 
tors, a special application under sect. 4, was 
made, to Mr. Commissioner Fonblanque , to 
whom the petition was balloted, to order that 
service of the notice at the last place of abode 
of the creditor should be deemed good service, 
and that the learned commissioner had ordered 
accordingly ; but the messenger on whom the 
duty devolved of serving the notice, had neg- 
lected so to do. The consequence was, that 
two meetings were held under the act, and re- 
solutions come to at those meetings, without 
any notice having been served on the particular 
creditor in question ; and when the resolutions 
so made were submitted to the commissioner, 
the objection having been taken, that there had 
been no service of notice on such creditor, the 
learned commissioner was of opinion that this 
was a fatal objection to the proceedings, and 
that the petition must be dismissed. The 
debtor was now about to present a second pe- 


tition, and the object of this application was to 
learn if, according to the practice of the court 
in proceedings taken under this act, the second 
petition was to be the subject of a ballot to de- 
termine which of thl^commUsioners should act 
in the matter of the petition, or whether the 
second petition went as matter of course to the 
same commissioner to whom the first petition 
was submitted. 

Mr. Commissioner Fonblanque, The second 
petition will come before the same commis- 
sioner, without any ballot. 

In re John Thomas Angell . 4th May, 1846. 

LAW PROMOTIONS AND APPOINT- 
MENTS. 

IV kite ii all May 9, 1846. 

The Queen has been pleased to direct letters pa- 
tent to be passed under the great seal, consti- 
tuting and appointing Thomas Flower Ellis, 
Esq., Harrister-at-Law, and Thomas Bros, 
Esq., Barrister-at-Law, her Majesty's Commis- 
sioners for inquiring into the Criminal Laws 
now in force in the Channel Islands. 

I he Queen has also been pleased to appoint Charles 
Clark, Esq., Barrister-at-Lnw, to be Secretary 
to the Baid Commission. Gazetted, May 12. 

PROCEEDINGS IN PARLIAME^ RE- 
LATINO TO THE LAW. 

ftoutfc of Hort*. 

Lord Brougham’s Real Property Convey- 
ance Bill has passed through the committee, 
and now waits only for 3rd reading. 

The Whitsuntiae holidays have suspended 
the progress of other measures. 

The house met again after the recess on 
Thursday the 4th June. 

Jtyouac of Commons. 

The Salford Hundred Court .ind Birkenhead 
Small Debt Bills have passed this house. We 
know not how to reconcile these projects with 
the statement of the Home Secretary, on the 
19tli May, “ that measures of this kind should 
he suspended until an opportunity was afforded 
to the government of introducing a general 
measure.” 

The second reading of the Somerset County 
Bill is fixed for the 26th inst. 

The Bankruptcy and Insolvency Bill stands 
for second reading on the 10th. 

The other law bills remain in the same state 
as last reported. This house resumed its sit- 
ting on the 5th inst. 


THE EDITOR’S LETTER BOX. 

We are not able at present to say when the 
new edition mentioned by “ A, Z.” will be pub- 
lished. If not soon, he need not expect it till 
November. 

The letter of oar respected corrrespondent 
“ M. W.,” of Bath, is in the printer’s hands. 
It is no province of ours to encourage plans 
for dispensing with the services of professional 
men, and we believe that no such plans will, on 
the whole, be really beneficial to the public. 
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SATURDAY, JUNE 13, 1846 


— * Quod magis ad no* 

Pertinet, ©t nescire malum est, agitamus.” 

Horat. 


BURDENS AFFECTING REAL 
PROPERTY. 


The Select Committee of the House of 
Lords appointed to inquire into the burdens 
on real property, have made their report, 
and the remedies or alterations they re- 
commend may be divided into two classes. 
1st, Those which depend on the present 
state of the law, in regard to the dealings 
with real property, and the administration 
of justice in criminal cases; and Sndly, 
The imposition of rotes and taxes for the 
poor, for lunatics, the militia, &c. 

1st, The commissioners recommend an 
improvement of the Law of Heal Property, 

■ — the Simplification of Titles and of the 
Forms of Conveyance, — and the establish- 
ment of some effective system for the Re- 
gistration oP Deeds. Amongst the pas- 
sages in the report which bear on this 
branch of the subject, we select the follow- 
ing, which show the great grievance of the 
Stamp Duties : — 

“The stamp duties levied under the head of 
deeds and instruments in 1844, amounted to 
J ,646,3661., but a portion of this sum being 
derived from other sources, ought to be de- 
ducted before the burden affecting real pro- 
perty in that respect can be correctly esti- 
mated. 

“ The committee, moreover, wish to direct 
particular attention to the important evidence 
given by Messrs. Senior, Stewart, and Baxter, 
on the unequal pressure imposed by the various 
Stamp Acts on dealings with real property. 
The last-named witness, Mr. Baxter, says, the 
stamp upon a 60 1. sale (calculating a certain 
length oi conveyance) would amount to 12$ per 
cent., on a 100 1, sale to 5 per cent., on a 300/. 
sale to per cent., on a 500/. sale to 1/. 14#. 
3d. per 100/., and above that sum to 1 per 
cent. „ 

“ The transfer, moreover, of real property is 
You xxxii* No. 953. 


• 

subjected by law to other difficulties, expenses, 
and inequalities of a similar character. Ac- 
cording to the evidence of the same witness, 
the expenses, including stamps, upon a sale of 
50/. value, amount to no less than 30 per cent.; 
upon a sale of 100/. value, to 15 per cent.; 
upon a sale of 600/. value, to ti per cent. ; upon 
1,500/., 5 per cent. The committee are con- 
vinced that the marketable value of real pro- 
perty is seriously diminished by the tedious 
and expensive process attending its transfer. 
Nor is it only in the transfer of real property 
that the pressure of this burden is felt, it is a 
work of time to raise money on landed security, 
and the law expenses incident to the transac- 
tion are a considerable addition to the interest 
on. the sum borrowed. The transfer of the 
debt or mortgage is also attended with serious 
expenses to the mortgagor ; the process of dis- 
charging the land from one loan, and subject- 
ing it to another, being both heavy burdens 
upon the proprietor. Mr. Baxter gives the 
following evidence on the expenses attending 
mortgages ‘ A mortgage for 50/, would cost, 
in stamps and law expenses, 30 per cent., a 
mortgage for 100/. would cost 20 per cent., a 
mortgage for 450/. would cost 7 per cent, a 
mortgage for 1,500/. would cost 3 per cent., a 
mortgage for 12,500/. would cost 1 per cent.; 
for 25,000/. it would cost 15#. per 100/., and 
for 100,000/. it would cost 12#. per 100/.* 

“ The objects for which the above restrictions 
and taxes are imposed are all of a public nature, 
and interest alike the possessor of personal 
property, and the landowner who derives his 
whole income from realty. The prohibition to 
| grow tobacco, and the restriction on the use of 
malt for agricultural purposes, are imposed folr 
the protection of the revenue raised for the 

g eneral purposes of the state. The stamp 
uties levied in connexion with real property 
are applied to the same objects ; and the direct 
charges which constitute the heaviest burdens 
on real property supply the funds applicable to 
the internal services of the state/* 

On the simplification of the Forms of 
Conveyance , the report contains only the 
following remarks ; — 

H 
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"The committee eameetly request the atten- 
thU bf the house to the important evidence of 
Mr. Stewart, on the evils proceeding from the 
length of deeds connected with real property ; 
anti while the committee acknowledge the bene- 
fit of the act passed last session respecting 
satisfied Outstanding Terms, and Short Deeds, 
they are tft the same time anxious to impress on 
the house the necessity of a thorough revision 
of the whole subject ot conveyancing, and the 
disuse of the present prolix, expensive, and 
vexatious system.” 

Then in regard to a general registry of 
Deed*, we find this passage, the latter part 
of which contains a very important admis- 
sion s — 

“ The committee have received evidence on 
the advantages of a registration of deeds in 
Scotland uno Ireland, and on the great facilities 
afforded by means of similar institutions to 
dealings with real property in foreign states. 
The committee, however, limit themselves to 
the expression of their opinion, that a registry 
of title to all real property is essential to the 
success of any attempt to simplify the system 
of conveyancing.” 

In regard to the expenses of conducting 
Criminal Pleadings^ the committee recom- 
mend an extension of the measure of 1835, 
by relieving counties and boroughs from 
the portion of expense to which they con- 
tinue liable for criminal prosecutions, as 
well as the maintenance and conveyance 
of prisoners. TIub measure, however, they 
observe, should be accompanied by an 
adoption on the part of the state of an ef- 
fective control. 

It will be recollected that Sir Robert 
Peel* on opening his plan for the gradual 
repeal of the Corn Laws, stated, that 
amongst other measures for the relief of 
the landed interest, he proposed to alter the 
law of Settlement of the Poor, the Prose- 
cution of Offenders, and the management 
of the Highways and Turnpike Trusts. 
In the present report the committee re- 
commend, that 

“ Where establishments exist or may he re- 
auired for the support of lunatics, ana where 
there are obvious reasons, both of economy and 
of humanity, for centralising the administration, 
and where, above all, the resources of the 
state can be made available, without any risk 
of aggravating or increasing the evil proposed 
to be remedied, the committee are not prepared 
to justify the imposition of the whole cost upon 
one description of property. The committee 
therefore submit, that the charge for the main- 
tenance of pauper lunatics throughout the 
empire ought to he undertaken by the public. 

M To a certain extent the observations made 
on lunatic asylums may be applied to some 
branches of the expenditure for the main- 
tenance and relief of the poor. Mr. Coode 


shows from official documents, that the esta- 
blishment charges, inclusive of salaries, amount . 
to 17 per cent, on the total expenditure for ihe 
relief of the poor, and states, that these charges 
might be provided for by the government, 
without leading to any evil consequences in the 
administration of the poor law. 

“ A charge is periodically cast upon the land 
for the militia rate ; this is not now levied, the 
militia being disembodied; but, considering 
the object of the militia to be general, and not 
confined to the interests of a particular class, 
the committee are of opinion that this charge 
sbould be provided for by parliament, care 
being, however, taken, that if the public assume 
the responsibility of the charge, the government 
should have authority to insure the efficiency 
of the force.” 

2ndly, The burdensome rates and taxes 
which press on real property are thus 
stated : — 

1. The Land Tax : — This in the opinion 
of the committee is a burden upon land, in- 
asmuch as it must be deducted from the 
gross proceeds of the land before its net 
product can become available as profits of 
capital. 

“ The temporary act of the fourth of William 
and Mary imposed a rate of 4s. in thepound on 
land, hereditaments, tenements, offices, and 
ensions, and 24s. per 100/. on personal estates; 
ut in the subsequent annual acts the rate 
varies from 4s. to Is. in the pound on lands, 
hereditaments, &c. The 38 Geo. 3 fixed the 
quotas payable by each county, city, and 
borough, and directed the commissioners under 
the act to charge the several divisions in pro- 
portion to the sums assessed thereon by the 
temporary act of William and Mary. Although 
the quotas are fixed in reference tp each district 
by the act of Geo. 3, the law admits a variation 
in the allotment of the sum amongst the differ- 
ent owners of property within the district, and 
redemptions continue in consequence, although, 
except for the purpose of insurance against an 
increased rate on improved property, the privi- 
lege of redemption is at the present price of the 
funds nearly a dead letter. This tax is moat 
unequal in its pressure ; and from the statement 
put in by Mr. Wood it appears that the quotas 
are higher in proportion to the value of pro- 
perty in the purely agricultural counties than 
m the mining and manufacturing districts. 
According to the latest returns, the land tax 
unredeemed amounts to the sum of 1,164,042/. 
The amount of land tax which has been re- 
deemed no longer appears as a burden upon 
lapd; but it must not be forgotten that the pro* 
primes of land, in order to escape from the 
operation of the tax, have paid over to the state 
an amount of capital of which the sum re- 
deemed represents the annual interest, and of 
which the state is still deriving the advantage;” 

2. The Pont* Rate and County Rate.— 
These amounted in 1844 to 6,647*2054 

"That amount is As steam of ateudpay* 
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mante; but the evidence accompanying thfo 
report is pregnant with proof, that the employ- 
ment of unprofitable labour would constitute 
a n^ im portant addition to such returns. In 
order to reduce the poor’s rate the farmers in 
many parishes employ more hands than the 
economical working or the land requires. Mr. 
Robert Smith explains this system ; and Mr. 
Baker estimates this additional outlay on his 
farm at 3/. per week on 500 acres. The actual 
sum levied in the name of the poor’s rate does 
not therefore correctly represent the full 
amount of the charge imposed upon real pro- 
perty by the laws regarding the maintenance of 
the poor. It is true that, as far as he is a rate- 
payer, the manufacturer may be influenced by 
similar motives to keep in employment for a 
time unprofitable hands; but the extent to 
which these motives operate will of course de- 
pend upon the relative proportions of the 
charges to which the respective interests are 
subjected.” 

3. The Highway Rates, exclusive of 
those which are at present relieved by the 
<aid of turnpike trusts, amounted in 1839 
to 1,169,8911. 

“ The committee feel it their duty to observe 
that the rate-payers not only have not the ex- 
clusive use of the highways, but are not even 
allowed to limit their expense by the repairs 
necessary for the conveyance of agricultural 
produce, inasmuch as the roads, if not in a 
state of repair sufficient for purposes of general 
traffic, may be indicted by any party using 
them, although such party is not liable to high- 
way rate. 

The committee feel it their duty to direct 
attention to the probability of the repairs of the 
turnpike roads falling eventually on the real 
property. Mi Baxter states, that in the neigh- 
bourhood of Doncaster tolls are paid to the 
turnpike trusts, notwithstanding the entire 
maintenance of the roads has fallen on the 
rates. Mr. Bennet also bears testimony to a 
rate being raised in the last year fo? the repairs 
of the Holyhead turnpike road, in his parish, 
amounting to an expenditure of about 100/. 
per mile. However important may be the ad- 
vantages which accrue to the landed interest 
from the improvement of the highways, their 
maintenance is not the less a positive charge or 
burden affecting the profits of the real property 
of the country/’ 

4. The Church Rates constitute a small 
but still a positive charge upon real pro- 
perty : they amounted in 1839 to 506,8 12f. 
(this being the latest return.) 

5. The Tithe Commutation : — 

"The committee are of opinion that the tithe 
commutation rent-charge operates as a burden 
on the land which is subject to it, inasmuch as 
a certain amount measured in produce must be 
paid, whatever may be the nature of the culti- 
vation or the return made by it. The value of 
the crops, without reference to the natural 


qualities of the soil, being tukeamtocmundsm* 
turn in fixing the basis on which the commute- 
tion rests, lands, which by artificial means west 
rendered highly productive during the men 
years on which the communication is based, 
have become in consequence permanently liable 
to a heavy rent-charge. Mr. Weall, in hie evi- 
dence, states, that the high farming introduced 
at a great expense into the parishes of Bedding- 
ton and Walungton had raised the tithes during 
the years preceding the Commutation Act from 
3s. 6d. per acre to 7s. and 8s. per acre. Mr. 
Bennet remarks, that the heaviest wheat lands 
have the heaviest tithes upon them, thus im- 
posing the heaviest charge where cultivation is 
the most expensive. Mr. Cramp says, the tithe 
in the parish in which he resides amounts to 
1 7s. G«. per acre ; and Mr. Blamire, in answers 
2524 &nd 2525 , confirms the evidence of pre- 
ceding witnesses, that the rent-charge amounts 
in some cases to more than one half the rent, 
that one third is not an unusual proportion, 
and that there are some rare cases where the 
rent-charge is equal in amount to the whble 
rent. On the supposition of a continued re- 
duction in the amount of proceeds derived from 
capital invested in the cultivation of the land, 
it is self-evident that titheable land would be 
abandoned sooner than land which is tithe -free, 
and though the landovfaer has no claim what- 
ever to the property of the titheowner, the tithe 
itself would in that case have the effect of di- 
verting capital ffom its cultivation. The com- 
mittee therefore submit to the consideration of 
the house the fact that 4 , 500 , 000 /., levied under 
the Tithe Commutation Act, becomes payable 
out of the proceeds of the land before any por- 
tion of them is available or applicable to the 
profits of capital vested in its cultivation. It is 
further important to consider the effect of this 
charge on the land in the case of a serious fall 
in the price of agricultural produce. Under the 
old law the value of the tithe would correspond 
with that of the crop, but under the law of 
communication it would tak? several years be- 
fore the land would be relieved in the amount 
of its tithe.” 

6. Then in some counties there are sepa- 
rate rates for bridges, lunatic asylums, 
and constable rates, and the land is still 
liable, in case of the militia being called 
out, to a heavy disbursement for the sup- 
port of that national force. 

7. The window duty also is a tax on rqal 
property only. 

8. The committee also observe that the 
Income Tax presses more heavily on land 
than on personalty, in consequence of the 
mode in which the two descriptions of pro- 
perty are assessed. 

“ Neither the landlord nor the tenant have 
any escape from the strict provisions of the 
law* The owner is assessed upon the gross 
rental, or on what the surveyor would consider 
a fur rent. No allowance is made for repai e» 
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agepcy, or arrears* in consequence of which it 
results that a landlord invariably pays a per 
centage to the income tax on a larger sum than 
his net receipts. The incomes of trades and 
professions, on the contrary, are generally ascer- 
tained by the voluntary declarations of the 
parties. 9 * 

It seevris, however, to be forgotten that 
real property is ivoitli 30 yeais* purchase, 
whilst the incomes of trades and professions 
may not be worth more than 2 or 3 years. 

On the other hand, the committee have 
directed their attention to the charges of 
a public natuie, from which real property 
has become exempt , whilst other propei ty 
remains liable. 

lst v Legacy and Probate Duty. 

“ Freeholds aie exempt from legacy and pio- 
batc duty. The committee have not been able 
to ascertain the exact amount of legacy and 
probate duty paid by leasehold property ; but 
they feel it their duty to draw attention to the 
fact, that leaseholds are not only liable to the 
stamp duties on dealings with the property inter 
vivos , but also to the probate and legacy duty. 
Nor can the committee avoid reminding the 
house, that legacy duty is paid in eveiy case 
where the testator his ocvisul Ins lands to be 
sold: and according to the eudcnce of Mr 
Baxter, a solicitor of \ cry great practice, nine 
wills out of ten in the middle ranks of life con- 
vert the whole land into personalty for the pui- 
pose of dni^ion 'I he eudcnce of Mi. Piessly 
tends to confiun the pieuous eudence of Mr. 
Baxter, that a considerable poition ot tlic legacy 
duty ii* laised on freeholds devised to be sold 
lor the purposcof division The witness states 
that Mr. Tievor, the Controller of the Legacy 
Duty, estimates it, (the poition raised on free- 
holds devised to be oold,) at five-twelfths of the 
amount. Assuming the legacy duty to be 
1,200,000/ , he estimates the propoition of duty 
arising fiom real estate at 500,01)0/. 1 1 think,' 
the witness continues, ‘ he has put it too high 
I do not think that moic than a fomth, or 
scarcely a fourth, of the 1, 200,000/. legacy duty 
arises from land.' The witness, however, does 
not include leasehold property in his caclula- 
tion, which, being liable to both piobato and 
legacy duty, must be added to the above-men- 
tioned estimate, before we arm c at the full poi- 
tion of the legacy duty arising out of the pio- 
ceeds of land n 

2ndly, Taxes on Horses, estimated by the 
Secretary to the Board of Taxes at 79,090/. 

3rdly, Tax on Shepherd’s Dogs equivalent 
to 9,876/. 

4thly, Fire Insurance on Implements of Hus- 
bandry and Stock, estimated at 50,000/. 

Such is the substance of a report which 
lias attracted a large share of public atten- 
tion, and which we have deemed it neces- 
sary thus to analyze and place before our 
i eaders. 


DELAYS IN THE TAXATION OF 
CHANCERY COSTS. 


Loon and numerous complaints are 
made regarding the delays in the taxation 
of costs in Chancery. No blame is attached 
to the Taxing Masters, who, it appears* 
are punctual in their attendance and lose no 
time in transacting the duties of their de- 
partment ; but the prt'gure of business at 
this season is so great, that every hour is en- 
gaged for several weeks to come. In many 
instances, where the costs arc hea\y and 
complicated, the warrants which were 
granted several weeks ago, do not enable 
paitics to complete the taxation, and 
several weeks must again elapse before 
further warrants can be returnable, and if 
the time then allowed should be insufficient, 
another and perhaps a longer intcival must 
again take place, and so on until the office 
of the Accountant-General may be closed, 
and then the fund must remain undisti lbutcd 
until after the long \acation: — the paitics 
being in the mean time depiived of their 
rights, and the solicitors of their costs and 
advances. 

Something, it is submitted, should be 
done to remedy this seiious evil, which is 
likely to extend o\er a laige portion of 
c\ cry y ear. 

We cannot forget that desirable as (for 
many leasons) was the abolition of the Six 
Clerks Office, there were some facilities in 
the dispatch of business, which the clerks 
in coui t w ere enabled to grant ; for although 
the far larger pat t of the business fell into 
the hands of about half-a dozen cleiks in 
court, they not only woikcd early and late 
to accommodate the solicitors, (their 
clients ;) but they were enabled to call in 
aid the sen ices of other cleiks in court, 
who were not so overwhelmed with busi- 
ness; and thus the Master's ceitificate 
was obtained in time for the Accountant- 
General. 

What then, it is asked, is the practical 
remedy ? Assuming, as we do, that the 
present Taxing Masters are as efficient and 
diligent as can be reasonably expected,— 
then the only course seems to be to appoint 
additional taxing masters. The experi- 
ment might be tried of keeping open the 
office of the Accountant-General until the 
parties have an opportunity of completing 
their taxations ; but this would be a hard- 
ship on the Accountant-General and his 
clerks. In some way or other, however, 
justice should be^dbne without any unrea- 
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sonable delay. ' Perhaps it might be ex- 
pedient to appoint some assistant masters, 
(as used to be the practice in the Queen’s 
Bench) ; or to appoint junior masters at a 
somewhat less^ salary than the present 
officers. Looking at the whole of the 
Chancery staff, some saving might hereafter 
bo effected. However convenient the ar- 
rangement might have been for the sake of 
providing compensation, we think that four 
record clerks at 1,200/. a year is a dispio- 
portionate allowance, when compared with 
the extent and importance of the work at 
the taxing office. 

On the subject of the s tlarics of the 
taxing masters, we may remind our readers 
that in the latter part of the last session 
of pailiament, the Lord Chancellor, in re- 
ference to the duties of taxing masters 
in Ireland, observed, that any person of 
ordinary intelligence and industry might 
execute the office; and so, we presume, 
lie might, according to the course of pro- 
ceedings by the late clerks in court. Hut 
if the taxing masters are to exercise their 
discretion according to the paiticular cir- 
cumstances of each case, then wc are of 
opinion that their duties will rank next in 
importance to those of the judges. In 
many ca^cs the costs are of equal amount to 
the matter in dispute, and whilst frequently 
they come to several hundred pounds they 
arc sometimes several thousands. But 
whatever maybe the quantum, strict jus- 
tice should be done to both parties, w bother 
litigants, or client and solicitor, and there- 
fore the Masters should be persons of great 
practical experience, considerable legal at- 
tainments and high character. Looking 
at tile vast labour which most of the judges 
undertake, the taxing officers may be ex- 
pected to put their shoulders to the wheel 
with equal diligence in their several de- 
partments. If their duties were exercised 
on mere matters of routine, some of our 
economical law reformers would doubtless 
think that a salary of 800/. or 1 ,000/. a 
year would be sufficient ; but if they are 
to possess a knowledge of law and practice, 
with the experience and judgment we ha\e 
supposed, then* in order so induce com- 
petent persons to accept the office, their 
emoluments should be l,o00/. or 2,000/.; 
especially as they have now a large addition 
to their duties by the taxation of convey- 
ancing bills, under the Attorneys' and So- 
licitors* Act, and the recent statutes relaU 
ing to Conveyances and Leases, in which 
the skill and responsibility of the solicitor 
are to be the basis of his remuneration. 


*ihe outcry against the compensations 
render any immediate change exceedingly 
difficult ; but we have no doubt that the 
hints we have here ventured to offer, will 
be duly considered in the proper quarter. 

POINTS IN COMMON LAW. 

COMPROMISE OF INDICTMENT, WHEN 
LEO \L. 

Wk could scarcely select any topic 
more frequently dhcii'Scd, and upon 
which a more remaikahle discrepancy of 
opiniop exists amongst persons generally 
well informed on such matters, jlmn as 
regai ds the question how far it is lawful 
to compromise offences of a criminal na- 
ture. On the one hand, we frequently 
find it publicly announced that the ac- 
cused has been allowed to speak to the 
prosecutor, or, in other words, that the 
latter is permitted to receive pecuniary 
compensation fumi an offender, under the 
implied sanction of the court, which, in 
consideration that the private feelings of 
the prosecutor arc satisfied, substitutes 
a nominal punishment for one, the seve- 
rity of which would he proportioned to 
the gravity of the offence. Cases of ag- 
gravated assault are ficquently the sub- 
ject of a compromise of this nature, and 
in the ca&c of liUwui thy v. Bin/,' where 
the court was pressed to enforce an agree- 
ment for a separation between man and 
wife, comprehending a compromise of an 
indictment for an assault, Sir John Leach, 
then vice-chancellor, is reported to have 
said, that “ all the uuthoiitics concur that 
the policy of the law does permit the 
compromise of indictments for assault, and 
such compromises arc frequently recom- 
mended and appiove 1 by the court. On 
the other hand, we find men of equal 
sagacity and honour rejecting offers, of 
which humanity and prudence might have 
dictated the acceptance, upon the ground 
that it would be illegal and improper to. 
entertain a proposal for the compromise of 
an offence of a criminal nature. Nor is 
this view wanting in the support derived 
from authority. Thus, in Collins v. Blan - 
lern, h Lord Chief Justice Wiltnot said 
there could be no doubt but* that com- 
pounding a prosecution for perjury was a 
very great offence to the public; and in 
JEdgcombe v. Roddf where the plaintiff 

* 2 Sim. & Stu. 372. 

» 2 Wils. 341 ; i Smith & C. 154. 

5 East, 294. 
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had been charged with disturbing the re* 
ligious worship of a dissenting congrega- 
tion , and afterwards brought an action for 
false imprisonment, and the defendants set 
up as o«defence in satisfaction of the im- 
prisonment that the prosecutor had agreed 
to proceed no further with the charge, the 
judges of the Court of Queen’s Bench were 
unanimously of opinion that the agree- 
ment to forego the prosecution was unlaw- 
ful, as an obstruction to public justice. 

In a matter not of uncommon recur- 
rence, where notions so vague, and a prac- 
tice apparently so contradictory prevails, 
it is a subject of congratulation when a 
principle is authoritatively laid down, by 
which individuals may safely test the ac- 
curacy of their own views, and apply them 
to particular circumstances as they arise. 
Of this nature is the principle involved in 
a decision reported in the last number of 
the Queen’s Bench Reports/ 1 where the 
general doctrine appears to have been 
fully discussed, and all the authorities re- 
ferred to. The action was brought upon 
an agreement to pay the costs of an in- 
dictment, charging the parties indicted 
with riot and assault, with assaults upon a 
sheriff” s officer in the execution of his duty, 
and with assaulting persons acting in aid of 
a peace officer in the execution of his duty, 
in consideration that the plaintiff would 
not proceed with the indictment, and 
would also withdraw an execution under 
a writ of fi* fa. levied on defendant’s goods. 
The defendants by their pleas contended, 
that the consideration for the agreement 
was illegal and void ; and the plantiff de- 
murred to the pleas, and upon this de- 
murrer the question was argued. 

The judgment of the court was delivered 
by Denman , C. J., after consideration and 
upon an elaborate examination and review 
of all the leading cases decided during the 
last century. “ The result of these cases/’ 
said the Lord Chief Justice, “ makes it clear 
that some indictments for misdemeanour 
may be compromised, and equally so that 
some cannot. We should probably be safe 
in laying it down, that the law will permit 
a compromise of all offences, though made 
the subject of a criminal prosecution, for 
which offences the injured party might 
sue and recover damages in an action. It 
is often the only manner in which he can 
obtain redress. But, if the offence is of a 
public nature, no agreement can be valid 
that is. founded on the consideration 


of stifling a prosecution for it; In the 
present instance the offence is not confined 
to personal injury, but is accompanied with 
riot and obstruction of a public officer in 
the execution of his duty. These are 
matters of public concern and not legally 
the subject of a compromise.” As regards 
the expediency of obtaining the sanction of 
the court to compromises of this nature 
whenever it may be practicable, Lord 
Denman observed, that “ the approbation 
of the judge (whether necessary or not) 
may properly be asked on all occasions, 
where an indictment is compromised on 
the trial ; plainly it cannot make that legal 
which the law condemns.” Upon the 
grounds stated, the court held the agree- 
ment on which the action proceeded to be 
j invalid, as founded on an illegal considera- 
tion, and that the defendants were entitled 
to judgment. 

The principle of the decision in Keir v. 
Leeman was shortly after again brought 
incidentally under the consideration of the 
Court of Queen’s Bench, upon a wholly 
different state of facts.® The guardians of 
a poor law union had indicted the now 
plaintiff (Goodall) for disobeying an order 
of sessions for the maintenance of an ille- 
gitimate child, and before the trial he com- 
promised the indictment with the defend- 
ant, who was clerk to the guardians, pay- 
ing him 30/. 9.s\ 10e/., for maintenance and 
costs at the quarter sessions, and 50/. to- 
wards the costs of the indictment, which 
was not further proceeded* with. Subse- 
quently, the plaintiff discovered, that the 
order of sessions on which the indictment 
was founded was defective on the face of 
it, and therefore invalid, and the defendant, 
as the clerk of the guardians, was called 
upon to refund the money paid to him ; in 
answer to which demand he stated, that 
“ the board declined to entertain the ques- 
tion." An action of assumpsit for money 
had and received was then brought, but the 
plaintiff was nonsuited. Tindcd, C. J. 
(who presided at the trial) observing, that 
the plaintiff had voluntarily made the com- 
promise, and adding, that “he was not 
prepared to say that compounding a mis- 
demeanour was in all cases an illegal act." 

Upon application to the Court of Queen’s 
Bench to set aside the nonsuit, and enter 
a verdict for the plaintiff for the amount 
claimed, it was pressed upon the court 
that the compromise in this case was un- 
lawful, according to the role laid down in 


4 Keir v. Leeman and Pearson, 6 Q. B. 308. 


• Goodall v. Lowndes, 6 B. 464 
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Jkew v. Leman, the object being to stifle 
3' prosecution for an offence of a public 
wtture. But, although the court con* 
rfdered that the amount levied from the 
plaintiff was excessive, yet it held that he 
could not recover it back. There was no 
extortion by duress, and if the transaction 
were wrong, the parties were in pari delicto , 
and one of them could not, after voluntarily 
paying the money, repent and sue the 
other. The rule therefore to set aside the 
nonsuit was refused. . 

In the case last cited, it will be observed, | 
that the court determined that the com- 
promise fell within the category of those 
which might be pronounced legal or other- j 
wise, and in the course of the argument, j 
Denman, J. C., remarked, that the case j 
was different from Keir v. Leeman, be- ! 
cause here the money was actually paid, ] 
whilst in Keir v. Leeman , it was only * 
agreed to be paid. 

The importance of these cases, however, 
depends not so much upon any subtle dis- 
tinctions founded upon facts, as upon the 
broad principle already stated, that the 
law will allow the compromise of a criminal 
offence for which the injured party might 
recover damages in a civil action ; but that 
stifling a prosecution when the offence is of, 
a public nature, cannot be a legal consider- j 
ation to support a contract. j 


NOTICES OF NEW BOOKS. 

• 

Precedents of Conveyances anil other In - j 
struments relating to the Transfer of ( 
Land to Railway Companies , with Intro- 
ductory Matter and Explanatory Notes . . 
By Heniiy Tykwiiitt Fkend, and T. ; 
Hibbert Ware, Barristers at Law. j 
London : Charles Reader. 1846. Pp. j 
4 52. j 

The precedents in this collection are 
adaptations of drafts framed under Railway 
Acts before the Consolidation Acts came 
into operation. The object of the work is 
to afford assistance in the preparation of 
instruments of ordinary occurrence relat- 
ing to lands for railway purposes. 

The precedents are arranged under the 
following heads : — 

1. Freeholds. 

2. Copyholds. 

3. Common or waste lands. 

4. Lands in mortgage. 

5. Rent charge*. 

6. Land in lease. 

7., Nomination, of. surveyors, valuations by 


surveyors, and nomination of trustees to receive 
compensation. 

8. Arbitration. 

9. Jury proceedings. 

10. Miscellaneous instruments. 

The introduction to the volume contains 
an able analysis of the three acts consoli- 
dating the clauses in regard to public com- 
panies, railways, and lands, and the observa- 
tions which precede and accompany the 
precedents are very important. It is re- 
markable that the statutory forms of con- 
veyance in the Lands Clauses Consolida- 
tion Act have not been adopted in practice, 
although it would seem that if in any case 
a short statutory form could be available, 
it would be so in railway and other joint 
stock companies. The 8 Viet. c. 18, s. 
81, enables these companies to take their 
conveyances in the form given in the 
schedule, “ or as near thereto as circum- 
stances will admit, or in any other form 
which they may think fit/* Oil the suppo- 
sition, however, that railway companies, 
property advised, do not, in the generality 
of cases, make use of the statutory form, 
the present authors have framed ninny of 
the precedents in this collection. They 
observe that for the following, among other 
reasons, it is conceived that the adoption of 
the statutory form for conveyance of free- 
hold land is generally inexpedient: — 

“ 1st. The form is unlike any instrument re- 
cognised by or known to the law as a means of 
transfer of real estate. It most nearly resembles 
a deed-poll of grant, and probably might be 
construed to be capable of operating, inde- 
pendently of the Lands Clauses Consolidation 
Act, as a grant, so as, under the act 8 & 9 Viet, 
c. 10G, s. 2, to pass corporeal, as well as incor- 
poreal hereditaments : (See Brest. Shepp. 
Touch*. 23*2, and the cases there cited; 2 
Sanders on Uses and Trusts, 6th edition, 48, n. 
9 ; and Stapi/ton v. Stapilton , 1 Atk. 8 ;) but 
in the absence of a decided authority, it cannot 
be certainly said that such would be the con- 
struction. 

“ 2ndly. If the statutory form is ineffectual 
as a deed of grant, its operation depends wholly 
upon its being a due execution of the common 
law power of conveyance conferred by the 
Lands Clauses Consolidation Act, so that 
should the provisions of that act, requisite to 
create the power or render it capable of execu- 
tion, be not duly and completely complied with 
and observed, tne instrument must, as a legal 
transfer of the land, entirely fail of effect. 

“ 3rdly. It is submitted that every convey- 
ance should, when it is practicable, be complete 
in itself, and have an intrinsic capacity to pass 
the estate expressed to be transferred inde- 
pendently, as fhr as may be, of other or col- 
lateral instruments. The practice of the pro- 
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fession, in requiring a vendor, who hat a power 
of appointment over and also an estate in land, 
not only to exercise his power, but also to con- 
vey .his estate in favour of a purchaser, is con- 
ceived to show this ; but a railway conveyance 
in the statutory form has not such an intrinsic j 
capacity, if it be merely a transfer in exercise of 
the power created by the Lands Clauses Conso- 
lidation Act, and not an independent operative 
deed of grant 

"4thly. The statutory form is wholly un- 
suited and unfitted for the insertion in it of re- 
citals and covenants, or special agreements be- 
tween the vendor and the company; and yet 
the insertion of some such recitals, covenants, 
or agreements is in most cases requisite. 

“ 5thly and lastly. No expense worth men- 
tion is laved by a strict adherence to the 
statutory form, while an attempt to adapt it to 
any but the simplest cases is a difficult and 
troublesome task.’* 

The compilers therefore submit that it 
is but rarely that conveyances of freehold 
lands to railway companies should be pre- 
pared in the statutory form. They go over 
and comment upon the contents of railway 
conveyances in freehold cases, and then 
come to the conveyance of copyholds. 
Here, they say, the form should he as 
nearly in the statutory form as practicable, 
because the power of conveying copyholds 
by deeds depends entirely on the enabling 
power of the act, and because such convey- 
ances require inrolmcnt on the rolls of the 
manor 

The editors observe that it is an error to 
suppose that grenter laxity is admissible, 
and less care required in the preparation 
and perusal of abstracts of title to land 
purchased in a railway company than in 
the case of other purchasers. 

“The acts by which such companies are re- 
gulated and empowered do not remedy defects 
m the title of persons from whom conveyances 
are taken, but merely in certain cases, where 
. such persons have only limited or partial in- 
terests, or are under personal disabilities, give ! 
an operation or efficacy to their conveyances, 
whicli the Latter would not, independently of 
the acts, possess ; thus, although a tenant for 
life in possession is enabled to transfer the fee 
to a railway company, it must he clearly shown 
that he is such tenant, otherwise his convey- 
ance will be inoperative, and to show this, tne 
title to the land should he deduced for the 
usual period of GO years, ( Cooper v. Emery , 1 
Phill. 388,) and the abstract examined as care- 
fully as it would be, were the tenant for life 
. about to sell or mortgage his life interest. The 
* efficacy of every conveyance indeed to railway 
companies depends on the fact of the convey- 
ing parties having some estate in the land, and 
i% m only where the owners refuse to convey, 
pi cannot be found* or no satisfactory title can 


be deduced, and in one or two similar cases, 
that another, though much less desirable, mode 
than a conveyance, of obtaining the land required 
for the purposes of the railway is vested in the 
company/’ 

The authors next discuss the important 
subject of the stamps to be used in these 
transactions, in regard to which many nice 
questions arise, particularly in reference to 
instruments requiring the common seal of 
the corporate body. The precedents are 
accompanied with valuable notes, and fol- 
lowed by a copious index. 


THE LAW STUDENT. 

No. 2. 

QUESTIONS AT THE EXAMINATION. 
Trinity Term , 1846. 

Common ani> Statute Law and Practice 
op the Courts. 

What do you understand by the words 
“ common law ? ” 

llow long is the writ of summons available 
after it has been issued ? 

Will service of a copy of a writ of summons 
on one of several partners against whom the 
action is brought, be good service against the 
whole firm ? 

In a common action in assumpsit for goods 
sold and delivered, what is it necessary to prove 
before the sheriff on executing a writ of in- 
quiry ? 

J Is a verbal undertaking to pay the debt of 
another obligatory in law ; and if not, why not ? 

After action brought, and declaration de- 
livered in an action to which there is no de- 
fence on the merits, the defendant informs you, 
or you have good reason to believe, that he 
will go abroad to avoid payment, what steps 
would you then take on behalf of the plaintiff ? 

Is an issue in law tried by a jury at nisi 
prius ; or where else ? 

Explain the difference between a verdict and 
a judgment. 

Is the Statute of Limitations a good answer 
to an action in assumpsit on a bill of exchange 
more than six years old, on which bill the in- 
terest has been paid within six years ? 

What are the requisites to constitute a valid 
tender? 

Is the general issue non assmnpsit a good 
plea in an action in debt on bond ? 

What is meant by a plea in abatement ; and 
within what time after declaration must it be 
pleaded ? 

In what respects do an interlocutory and a 
final judgment differ ? 

Within what time after verdict or nonsuit 
must application foe made for a new trial ? 

Name the ordinary writs of execution, and 
state the operation of each. 

Conveyancing. 

What estate must a person bare to enable 
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him to make a lease, by which the lessee may 
derive a present tenancy and occupation ? 

• If a remainder man, not in possession, make 
a lease, what estate or interest would the lessee 
derive under it ? 

Can a tenant for life in possession, make a 
lease to continue beyond his life ; and if so, 
under what circumstances so as to be good 
against those in remainder ? 

If joint tenants make a demise, what tenancy 
has the lessee ? 

If tenants in common make a lease, what 
tenancy has the lessee ? 

What leases can infants make, and what 
would be the tenancy of the lessee ? 

Suppose the husband to demise the wilVs 
lands, and she survive her husband, what po- 
sitive or contingent tenancy has the lessee ? 

What tenancy lias a lessee by lease from an 
idiot or lunatic ? and to have a secure tenancy 
for the term, what course should be adopted ? 
and by what means can idiots and lunatics 
surrender and renew leases ? 

Mortgagor and mortgagee : —What separate 
right lias each to lease mortgaged premies ? 
and what would be the lessee’s tenancy holding 
a lease from the one without the concurrence of 
the other ? 

Stale the general outline of the usual cove- 
nants and provisions in a lease of a house. 

What is the difference between the vicum 


students in the country will be able to reap 
similar benefits to those promised in Ijondon. 

Most of the large towns in England possess 
law societies ; and it would surely not be a 
very difficult matter for the members of those 
societies to institute lectureships* on the dif- 
ferent branches of the law. The expense would 
be trifling ; and, if I may judge of other stu- 
dents by myself, would be repaid fourfold. 
Many of the members of the law societies are 
men of great talent, and in every respect quali- 
fied to discharge the duties of lecturers ; and 
an institution of this description would tend 
greatly to rt lieve solicitors in their task of int- 
{parting legal instruction to their articled clerks. 

I The town of Manchester, for instance, can 
{ now boaht the establishment of a system of law 
lectures; aud I believe that neitaer the lec- 
turers nor their auditors have ever yet had' 
| reason to regret it. 

i In conclusion, let me unite my humble 
, wishes with those of numerous of my fellow 
labourers in the mazes of the law, that before 
long every principal town throughout the 
United Kingdom rnay be enabled to point out 
with pride, an institution for the instruction of 
the rising generation in those principles upon 
| which the lives, liberties, and happiness of the 
people in a great tncasuie depend. 

Leeds . Z. 


radium or living pledge or mortgage, and 
the mortuum vadium, or dead pledge or mort- 
K»ge ? 

What is the distinction between estates in 
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remainder and those in reversion ? 

What attestation is requisite to the valid ex- 
ecution of a will ? and if a form of attestation 
be subscribed, what should be that form ? 

In preparing a bond from two persons, what 
should be alfended to in the form of it, to make 
it effectual against both or either ? — and sup- 
posing one of the obligors to be merely a 
guarantee fof the other, what should such 
guarantee require for his security from his co- 
obligor ? ! 

What is a deed of partition, and by whom 
may it be made ? I 

[The other questions will appear in the next 
number.] 

PROVINCIAL LAW LECTURED. 

To the Editor of the Legal Observer . 

Sir, — I have perused with considerable in- 
terest the different articles which have appeared 
in the Legal Observer, on the establishment of 
law lectures ; and I am happy to discover that 
your opinions coincide entirely with mine on 
this subject. 

It has long been a source of regret to me, 
that in many of the principal provincial towns in 
England, a system of law lecturing has never 
yet been established ; but it has never been the 
cause of wonder, when I observed the supine- 
ness of the metropolis in this respect. Now 
that the authorities there appear to oe awaking 
Aura their lethargy, there » reasotr to hope that 


The first public meeting of this society was 
held on Saturday, Gill June, at the rooms of 
the society, 21, Regent Street. 

Lord Brougham, the president, said that the 
society had been established for the purpose of 
promoting that most important of all designs, 
the amendment of the law of this country. It 
proposed to found that amendment not on any 
rash or speculative views, but on sound princi- 
ples, both as to the objects to be attained, and 
the manner of effecting them. And certainly 
they had hitherto no reason to complain of not 
being approved by the community at large, or 
of not having secured the approbation of the 
government of the country and the members of 
both houses of parliament. During nearly two 
years, which the society had been in operation, 
it had made very considerable progress in the 
great design which its members bad proposed 
to themselves. The first course they took was 
this : they divided themselves into committees, 
each of which devoted itself to one particular 
subject, — one engaged in the consideration of 
the criminal law : another in that of the lan- 
guage of acts of parliament ; another on the 
law of real property; and the rest on the 
various branches of the law to which their at- 
tention might be beneficially directed. The 
reports of those separate committees had been 
pnnted at different times, and extensively circu- 
lated ; and it appeared to the members that the 
time had at last arrived when it was fit to call 
Ion the great body of their fellow-subjects to 

H 5 
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assist in the labours and share in the counsels 
of the society. They had therefore thought it 
proper to summon a general meeting of persons 
interested in the objects of the society, to hear 
the course wjiich it was about to take, and the 
fruit which its labours were yielding. He had 
always felt a deep interest in the subject of law 
reform, and had, as many of them knew, de- 
voted to it a great portion of his life. He had 
laboured for it strenuously, and, he would 
add, not hopelessly, and although he had met 
with disappointments, he believed they might 
now look forward to the pleasures of success. 
The first thing they did was to report in favour 
of certain legislative measures, and he was re- 
quested by his colleagues to take under his pro- 
tection one or two of those measures whicn re- 
quired the "sanction of parliament. He had 
brought forward no less than nine of these 
during the session before last, out of which 
number, four had become the law of the land, 
and, in his opinion, were of very great benefit. 

One of these bills, which was that for the 
merging or extinction of terms outstanding 
which had been satisfied, had been entirely ap- 
proved of by the profession, and still more by 
those for whose benefit it was made, by the 
landowners and others, to whom security of 
title and cheapness of conveyancing was of 
vei y great importance. 

Another of these bills, and a .very important 
one, related to the law of debtor and creditor. 

He had brought forward that bill, though it 
proceeded less from the society than the other, 
and he took more of the responsibility with re- 
gard to it on himself. That was the bill for the 
Abolition of Imprisonment for Debt. It had been 
considerably modified in committee by Lord 
Lyndhurst, Lord Cottenham, and himself, and 
had subsequently passed into a law ; bo that im- 
prisonment for debt had ceased to exist in this 
country. It existed only for the suppression of 
crime, and that was the true principle. For 
reaching at the property of a debtor, he believed 
that the arrest on mesne process was much 
more effectual than the arrest on execution; 
for when a man became insolvent it was quite 
useless to bring an action against him, as Mr. 
Commissioner Fane had very clearly proved, 
there being no leas than 1 2 steps in the law 
which a man must take before execution ; and 
each of these steps was not unattended with 
serious expense. In arrest on mesne process it 
was said that the property of the debtor was at 
once got hold of, whereas, long before the X2th 
step in arrest on execution was arrived at, the 
debtor had made away with, or spent, or se- 
creted his means. The law now said, that any 
man who was indebted might apply to the 
court of bankruptcy for protection, unless it 
was proved that he had been guilty of fraud or 
gross extravagance. In such cases, if he made 
away with his property or refused to give it up, 
than his imprisonment was for contempt. He 
was iknrod to admit that there was great di- 
vWou of opinion on that point, and he knew 
that in the profession and in the trading world 
it was aaid that they had gone a little too far in 


favour of the debtor, and that they ought now 
to retrace their steps ; that if they could not re- 
trace their steps, which he (Lord Brougham) 
thought it would be a very difficult thing to do, 
they should give the creditor every protection, 
security, and consideration, and go as far in 
his favour as they had done in that of the 
debtor. That was his opinion, and, therefore, 
he had listened to the arguments urged on the 
subject by tradesmen as well as by members of 
the profession, and was disposed to give them 
the aid of measures which, though not destroy- 
ing what had already been done, might act as a 
set-off in favour of the creditor. The presump- 
tion must always be against the man who did 
not pay what he owed, and that the creditor 
was in the right. The creditor could not be to 
blame, but the debtor might. The imprison- 
ment of a debtor for fraud was no grievance, 
but a necessary part of the administration of 
public justice. There was one part of the bill 
which iie was sure would work very ill indeed, 
a part undertaken by the Lord Chancellor, 
whose humanity had been exercised in favour 
of debtors under 20/. His noble friend at first 
agreed with him. but said that small debt 
courts should have the power of imprisonment. 
However, there came out at the time such state- 
ments of the unspeakable horrors of the prisons 
attached to these courts, that no one could re- 
sist bis noble friend’s proposition that imprison- 
ment in such cases should be abolished alto- 
gether. The unfortunate thing, however, was, 
that it was not considered that almost all the 
debts in the country were small debts. The 
tradesmen very justly complained that out of 
900 debts on their books, 890 were under 20/., 
for men took care not to get credit for more. 
He had moved for the appointment of a com- 
mittee to consider whether the act might not be 
remedied by putting the small dAitor on the 
same footing as the larger. 

Another measure which had bepn successful, 
having been brought forward on the reports of 
the society, was for shortening deeds and lessen- 
ing the expense of conveyancing. His lordship 
shortly explained the causes which had ren- 
dered such a measure necessary, and quoted 
instances. The measure had produced the 
best results, he said, with respect to settlements, 
devises, and wills, and more particularly it had 
proved a boon to those connected with the land 
m regulating the subject of farm leases. They 
were proceeding bit by bit, and God forbid that 
they should do otherwise. He should say that it 
would be the greatest reflection on the law that 
a person should come down, and say, “ Here is 
a new code, which I have invented, and which 
I wish to be established.’* It was impossible, 
he believed, to codify too much; and the 
criminal code was now waiting for Mr. Starkie’s 
report. 

The criminal code would have been ready in a 
short time, but the Lord Chancellor said, *' I 
must beg you to stop in your code till we see 
how we are to remove the penal statutes which 
deform our statute-book, and which have occtt* 
pied the attention of die eommissioners for so 
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many months.” Their six months 9 labour had transfer of real property is greatly impeded by 
borne the fruits of the Lord Chancellor’s bill, the existing system of conveyancing, and that 
now before the House of Lords. If the people the market value of land is kept down below its 
were called on to obey the law, it was the proper value. 99 The noble Marquis commenced 
bounden duty of the state to let the law be so by saying, that it was a very remarkable fact 
arranged as that they could understand it. It that tne members of the late committee of in* 
was bound to give them a code of criminal laws ; quiry, in politics so wide apart, should yet, on 
and he hoped soon to find that part of the so- tne substance of the resolution he had to pro- 
ciety's labour attained. pose, be so completely agreed. One report had 

Lord Monteagle proposed the first resolution, been made by the majority, and another most 
which was as follows : — “That the well-con- able one (he trusted he might be permitted to 
sidered and practical amendment of the law is say, without expressing any opinion in other 
of the utmost importance to all classes of the respects,) by the minority, but when they came 
community, and that the subject may be ad van- to recommend what should be done to relieve 
tageously promoted by a society composed of land from its burdens, they arrived on the first 
members of all classes of the legal profession, point at the same result. Now who had any- 
and of other persons not belonging to that pro- thing fo do with real property or with the pur- 
fession, desirous to co-operate with them.” chase and sale of it, without having* had the 
His lordship said, that if he considered the grievance complained of brought home to him ? 
resolution anything beyond the affirmation of a He alluded, in saying so, not merely to the un- 
principle, he should feel that he was guity of a certainty, but the expense and delay produced, 
great intrusion. As a country gentleman he There was the greatest difficulty in forcing a 
was deeply concerned in the effectiveness of the sale of land on an unwilling purchaser, and 
law bearing on the land of England. He was effecting those sales, or raising money on real 
rejoiced to see that the members of the society security, was often almost a ruinous course to 
were such as to justify the expectation that from those who attempted it. The noble Marquis 
their united labours active operations would concluded by moving the resolution, which was 
result. They were practically acquainted with seconded by 

the imperfections of the science of which they Lord Beaumont, who, as having presided over 
were masters. He and others, not professional, the late committee alluded to by previous 
knew those imperfections, not by the knowledge speakers, confirmed what had been said with 
of the principles of the law, but of the conse- regard to its proceedings. It was impossible 
quences litigation entailed. There was not one for any one to have been present in the house 
noble lord in the committee which recently during the examinations on real property, with- 
sat to consider the peculiar burdens on land, out being impressed with the conviction that 
who did not leave it with the impression the country was burdened beyond all others in 
that the present state of the law was one that respect. It was gratifying to think that 
Of the greatest grievances to which the pro- there was a great probability that the land- 
prietors of land were subjected, and that while owners would be relieved from the burden, now 
every other clafjp of the community was inter- that the labours of the society would be devoted 
ested in improving the law, there was none to the subject. The noble lord concluded by 
more especially interested than they in such seconding the motion, which was put and 
improvement and simplification. This had carried. 

been brought before them very strongly in the Mr. Bethell moved the third resolution, 
shape of a question and answer, which he which was, ,f That the proceedings of the Court 
hoped, without disrespect to his lordship in the of Chancery required great and extensive 
chair, he might quote. A legal friend of his was amendment.” The learned gentleman^ said 
asked what he believed was the greatest burden that he wished to speak of the Court of Chan- 
upon land in this country? His answer was, eery as an instrument which most usefully af- 
“ the Court of Chancery.” He would leave it fected the property of men, and it was for that 
to>ny one to determine whether the simplicity very reason he required that its improvement 
of the reply was not as unanswerable as its truth should keep pace with the necessities of the 
was undeniable. But the committee did not age. The resolution which he had to move 
rest on the mere general allegation, however rightly discriminated between the principles of 
undeniable, for they went into special facts and the court and its procedure. The procedure 
inquiries — they went into the examination of required great vigilance— unceasing watchful- 
men of the highest learning and experience in ness in striking away the defective law— -amend- 
their profession, and he believed that all were ing those defects, and accommodating the 
impressed with the opinion that reform in this amendments to the improved state of society, 
matter was required. It appeared in the course In speaking of the procedure, it might be ex- 
of the inquiry that one of the best steps taken pected that he should draw their attention to 
in that direction was the system of registration, some instances in which it required . great 
that the value of landed property ana its secu- amendment. There was one point which he 
rity had been considerably increased thereby, would now refer to, for it was a subject which 
Mr. Serjeant D'Oyley seconded the resolu- had attracted general attention. It regarded 
tion, which was then put and carried. the simplification of justice in the Court of 

Tie Marquis of Clanricarde moved the next Chancery with respect to charities. So amply 
resolution, which was as follows : — That the endowed was this country; so much did it re* 
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joico in the universal diffusion of charity, that ments of the law must be slow, and therefore 
such trusts formed a very large portion of the the subject invited suggestions from all quar- 
adroinistration of justice in the Court of Chan- ters. As for the chancellors, the . legislature 
eery. 13}it the expenditure was too heavy, and had armed them with a statute giving them 
there existed a great facility on the part of large powers, and therefore it became the so- 
judfgcs in giving way to the desire that the ad- ciety to deliberate how these might best be ex- 
ministration should be borne out. He would ercised for its purposes, 
instance the case of a small charity in Norfolk, Mr. Spence seconded the motion, and 
by which 18 cottages were left in trust for the The Chairman , in putting it, complimented 
use, rent free, of as many deserving labourers. Mr. Bcthell on his valuable suggestion, and 
Some peculiar circumstances led to a suspicion expressed his entire approbation of it. The 
in the neighbourhood of a breach of the trust, judges of the Chancery Court were now five in 
Costs were incurred. An order was perhaps i number, two more than he had thought rcqui- 
too hastily made that tho?e costs should he site, and they might be most usefully employed 
borne by the property. It was sold in cense- 'in affording at chambers a common ground 
quence, intended, as it was in the outset, as the | where suitors themselves might meet without 
means of support for deserving labourers* The professional advisers . 
solicitor jiferniittcd the property to he put up in 18 I The resolution having been carried 
separate lots, for which 18 separate titles were Mr. Commissioner Fane moved the next re- 
made out ; the consequence was, that out of solution which was — 

the sale which realized 1,G()0/., 1,400/. wcrei “ That the law of debtor and creditor is caus- 
deducted for expenses incurred. ing great dissatisfaction in the trading and 

Mr. Bethell % after some observations on this other branches of the community, inasmuch as 
ease, referred to the possibility of having in 1 it is neither sufficiently considerate towards the 
Chancery a proceeding long known with ad- 1 honest debtor, nor sufficiently stringent towards 
vantage to’ the common law, and which, if the dishonest debtor.” 

known there, also might realize the means of i The learned commissioner commenced by 
conveying cheap and esteemed justice to the referring to the acknowledgment made by the 
poor. It would operate, he thought, as a ( noble lord in the chair, that he thought the 
species of reconciliation to the parties, and fro- time had come for considering the question of 
quently prevent * the necessity of litigation, arrest on mesne process, with a view to the in- 
What lie alluded to was that the judges of the terests of the creditor. He then passed to the 
court should attend at chambers to receive in statement in the resolution, that the law was 
some extemporary form a great number of ap- 1 not sufficiently considerate towards the honest 
plications. He would lake the case of a poor debtor. He had been engaged in the admini- 
mantowhom a legacy of 100/. had been left, stration of the Law of Debtor and Creditor, 
He would suppose the tesldtor had given his 1 and though the result had been to convince 
principal estate to another person, and that > him that for one honest there were 1,000 dis- 
sucli principal estate was not of such a nature i honest debtors, still it was impossible to deny 
a3 that the legacy of 1 00/. could be easily got that occasionally there did turnup a case of 
out of it. Ilow in such circumstances was the honesty on the part of a debtor? and in many 
poor man to obtain his right? lie would sup- cases an impression had been created on his 
pose that he could go to a judge's chambers to 1 mind that the honest debtor did not meet with 
discover proof there. The executor would have the consideration due to his misfortunes. It 
questions put to him by the judge, and if the appeared to him that this was so because the 
means were not provided for immediate pay- h >dy of creditors, or the majority of them, had 
ment, at least a satisfactory assurance would he , not power to hind the minority. Why should 
given, and litigation thus be nreven ted. In this it be so? Why should one resisting creditor 
and many such cases the order of the judge at ‘ have the power to force the whole affair into 
chambers would be sufficient. J bankruptcy ? It was quite true that an honest 

He would allude again to that subject of 1 man did not become dtshonest because he had 
complaint, that, when the decree was pro- < been bankrupt, hut why should he be subjected 
nounced, the suitor, instead of welcoming it as to so cruel an imputation as that name implied ? 
'the fruits of his toils, found himself in a worse 1 He entirely concurred in what had fallen from 
position than ever, and encumbered with new 1 the noble chairman, that the law was not suffi- 
losses and disappointments, lie alluded to j ciently stringent towards the dishonest debtor, 
those ' investigations in the Master's office . | Mr. «/. Stewart seconded the motion, which 
Sufferings were produced which the Master * was put and carried, after having been sup- 
had no power to control. Now if there was a ported by a gentleman who spoke in strong 
power to go from the Master to a judge at terms on the leniency of the law towards dis- 
chambers, a great deal of time, expenditure, honest debtors, and on the liberality with 
and “ the hope delayed, which maketh the heart which creditors were generally disposed to act. 
sick,” might be avoided. During the last 20 The Duke of Richmond, moved the next re- 
years great things had been done in ameliorate solution which was — 

mg the law. When Lord Lyndhurst first re- “ That great as are the amendments recently 
CttY?d the seals the work began, and it had effected in the criminal law, much yet remains 
edn tinned while his lordship in the chair was in to be done both as to punishment and proce- 
office, and since. But of necessity the amend* dure, more especially as regards the system of 
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secondary punishments and tbe treatment of 
juvenile offenders, and the due preparation of 
the criminal code and digest.” 

The noble Duke said, that though he might 
be charged with presumption in proposing such 
a resolution, still he was induced to do so by 
his anxiety to promote the interests of the so- 
ciety, and assist in the amendment of the law 
of the land. If they who had property were 
anxious to improve the civil law of the country, 
must they not also be so to improve the crimi- 
nal law? Presiding, as he often did, at the 
quarter sessions, he had often brought under 
his notice cases of hardship caused by the law, 
which were a disgrace to its efficiency. Sitting 
at a court of quarter sessions, presided over 

v •* ■« _ i i *i 


ANALYTICAL DIGEST OF CASES. 

REPORTED IN AM* THE COURTS, 

Common Unto Cfourts. 

II. PRINCIPLES OF COMMON LAW 
AND GROUNDS OF ACTION. 
attorney. 

Trespass. — Liability . — Where an attorney by 
his conduct induces a sheriff to make a wrong- 
ful seizure under a writ of execution, he is 
equally liable with the sheriff in an action of 
trespass. b . 

. The attorney in an action gave a writ of^Fen 
at a court of quarter sessions, presimu over i facias to the sheriff, on which he indorsed, 
by Serjeant D’Oyley, he had seen children of The defendant resides at Wolvcrton, in Hucks, 
10, ll| and 12 years of age, brought up to be and is* an innkeeper,” by reason of which the 
tried for felony, and, if convicted, having the ; sheriff was induced to seize the goods in the 
brand of felon imprinted on their brows. Was house where the defendant resided, although it 
it right that a child of 10 or 12 years old, who turned out that the house and property ne- 
liardly knew right from wrong, should he longed to another person, 
brought before the grand jury, tried by the, Held, that the attorney was liable in i an ac- 
verdict of twelve men, and if he stole to the tion of trespass. Rawles v. Senior , 32 U U. 
amount of an egg, branded as a felon, and when ,14. 

that is so it is very difficult ever after to make j dill or exchange. 

him follow an honest course of life, lie would j t jjm drawn by A. on himself and accepted 
give no opinion liow tbe existing codes of our , — John Ilart drew a bill payable to hiin- 

criminal law ought to be remedied, but he self or order, addressed to John Hurt ; C. wrote 
ventured to tell them that they could not better !irroS 8 this, “ accepted, Jf. J . C. Held , that C. 
perform tlieir duties to themselves and their , cou ]d not be sued as acceptor of such bill of 
country than by getting rid of those evils which exchange. Darns v. Clark * £ i> Q. ,11. lb. 
were so rapidly increasing. ; Cases cited in tin* judgment: Gray v. Milner, B- 

The Marquis o£ Norman by, in seconding tlic; Taunt. 730; Pulliill v. Wnlter. 3 fl. & Ad. 
resolution, expressed his cordial interest in the , 
success of the society, and regretted that cir- j 
cum stances having removed him from the coun- j 

Wi 'lS*BSS h ^rinS Mr Pr S‘';“« ; !S™ .!« feuor l~*W 

cooJrf. the .Uth rewlulion, which tva. egreed j I* mill ”tw 

&T1T SX W - tHttningimb- 1 B ££???, 

ZSSftA C2&?. ys = P 3g«-« u -tag -a-JJ 

menklhe co^sTo^ | bU^H^nthoid^fmight have sued upon 

required for transacting the private and loca j it 
business of the country in parliament in ai 
manner satisfactory to all parties, and consist- 
ently with the undoubted privileges of parlia- 

m The Duke of Cleveland, Lord Denman, Ixird 


114; Jackson v. Hudson, ‘J ('itinpb. U7. 

See notes on this case, 31 1j. O. 545. 

2. Authority to indorse, — A., in a letter to iff., 


J. Manners, Mr. Lynch. Mr. Starkie, Mr. 
Hawes, and others were present. „ , 

After a vote of thanks to Lord Brougham 
for bis conduct in the chair, the meeting broke 
up. * ' ’ 


Quaere, liow far material allegations on the 
record, not traversed, arc to be taken os ad- 
mitted for the purpose of the cause, team v. 
FiUca, 7 M. & G. 513. 

cho.se in action. 

See Shareholder . 

COAL MINES. 

See Lease, 3. 

CONSIDERATION. 

A promise by the defendant to pay the plain- 
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tiff an annuity, in consideration of an agree - 
ment between them to abandon mutual and 
unsettled Claims and accounts, is binding : so 
held upon motion in arrest of judgment, in an 
action of assumpsit, where the general issue 
had been pleaded, and a verdict thereon found 
for the plaintiff. Llewellen v. Llewellen , 31 
L. O. 159. 

COVENANT. 

See Trade , restraint of; Lease , 1 , 2. 

CRIMINAL INFORMATION. 

Slander . — The court will not grant a crimi- 
nal information for unwritten words imputing to 
a justice malversation in his office, if the words 
neither were spoken at the time when the 
justice was acting, nor tended to a breach of 
the peace. Exparte Duke of Marlborough , 5 
Q. 1). 965. 

See Eafyarte Chapman , 4 A. & E. 773 ; Rex 
v. Burn, 7 A. & K. 190. 

DEVISE. 

Vesting of estate . — Descent to persons of par- 
ticular name. — A testator devised real estates to | 
his son and heir at law, Reginald 11., for life, 
remainder to his first and other sons in tail, 
remainder to his daughters iu fee ; and for de- 
fault of such issue, to his nephew Reginald II., 
for life, remainder to Richard H., son of his 
suid nephew, for life, remainder to his first and 
other sons in tail; and in default of Richard’s 
being alive at his father’s death, or in case of 
his being alive and taking an estate under the 
will, and dying without issue male, then to the 
use of the inale heir who should be in posses- 
sion of the ancient estate at 3/., belonging to 
the H. family, for life, and to his first and other 
sons in tail ; and, for default of a inale heir 
being in possession of the ancient estate at 3/., 
or in default of issue male of such heir male, 
then to the use of the testator’s own right heirs, 
being of the name of Ileber, in fee. 

Reginald II., the son, enjoyed the estate for 
life, and died without issue ; then Reginald 
the nephew, and Richard, successively enjoyed 
it for life, and the latter died without issue ; 
and at his death there was no heir of the testa- 
tor existing of the name of ileber. Held , that 
the ultimate limitation in fee vested on the death 
of the testator, in his son and heir at law, 
Reginald H. Wrightson v. Macaulay, 14 M. 
& W. 214. 

DISTRESS. 

What is a demise at a rent , under which dis- 
tress mag be taken . — The proprietor of a house 
and of a marl pit and brick mine demised the 
house, by unwritten agreement, to D . from a 
day named ; and it was at the same time agreed 
between them, without writing, that D. should 
take the marl pit and the brick mine, and 
should pay quarterly at the usual quarter days, 
9d. per solid yard for all the marl that he got, 
is. 8 d. per thousand for all the bricks that he 
made* D. took the marl and made bricks ac- 
cordingly, and paid the stipulated sums for a 
time ; but they afterwards fell into arrear. 

Held, that the agreement for the marl pit and 


brick mine was a demise of the land from year 
to year, at a rent capable of being ascertained 
with certainty, and for which, therefore, the 
lessor might distrain. Daniel v. Grade, 6 Q. 
B. 145. 

Authorities cited : Co. Lit. 96, a. ; 142, u. 

FISHING. 

See Notice of Action . 

FRAUDULENT ASSIGNMENT. 

Who may allege the fraud . — Evidence . — Re- 
cital in warrant. — New trial . — An assignment 
of goods in fraud of creditors is valid as be- 
tween parties . to the deed, and as between 
either party and a stranger. A sheriff claiming 
to seize the goods on behalf of a judgment cre- 
ditor is a stranger within this rule, if he does 
not prove the legal authority under which he is 
seized on behalf of such creditor. For this 
purpose it is sufficient, in trespass for the 
seizure, if he prove the writ. And there is 
some evidence of the writ, if the plaintiff puts in 
the sheriff’s warrant to his officer, and that 
recites a writ at the suit of the judgment 
creditor. 

The judge, in an action brought against the 
sheriff, as above, left it to the jury to say 
whether or not the parties to the alleged frau- 
dulent conveyance meant anything to pass by 
it ; the jury found in the negative ; ana a ver- 
dict was taken for the defendant. The case 
went to the jury without notice of any proof 
that the sheriff acted under a writ sued out by 
the judgment creditor, the effect of the recital 
in the warrant being overlooked by all parties. 
A new trial was moved for, on the ground that 
the sheriff, if standing in the situation of a 
stranger, could not impeach the deed ; and the 
court was of this opinion; but, on showing 
cause, the effect of the recital in the warrant 
was pointed out and admitted by the court. 

Held, that a new trial ought not to be granted 
on the ground merely that the cause had been 
tried on an assumption that the alleged fraud 
would be a defence to the sheriff, without tak- 
ing the jury’s opinion on the effect of the re- 
cital as showing his right to make such defence. 
Bessey v. Windham , 6 Q. B. 166. 

Cases cited : Doe d. Roberts v. Roberts, 2 
B. A Aid. 367 ; Haynes v. Hay ton, 6 Law 
J., K. B. (O. S.) 231 ; 7 15. A C. 293. 
n. (1); Goss v. Quinton, 3 Man. & G.825; 
Wright v. Doe d. Tatbam, 7 A. & E. 313; 
Crease r. Barrett, 1 Cro.M.A R. 919; $. C. 
5 Tyr. 458 ; De Uutzen v. Farr, 4 A. & E. 53 ; 
Glave v. Wentworth, York Spring Assizes, 
March 7, 1842, before Parke, B. 

HORSE-RACE. 

Decision of steward binding. — The plaintiff 
entered his horse for a steeple chase, one of the 
conditions being, that no groom or professional 
jockey should he allowed to ride ; and another, 
that all disputes and other matters should be 
decided by the steward, whose decision should 
be final. The plaintiff intended his horse to be 
ridden by one W., hut before the dap of the race* 
was informed by the steward that he considered 
W. a professional jockey, and that the horse* if 
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ridden by him, would be no horse in the race. 
The plaintiff insisted that W. was qualified; 
and on the race day, notwithstanding a similar 
intimation from the steward to the plaintiff, W. 
rode the horse, which came first. On the fol- 
lowing day, the steward pronounced the second 
horse to be the winner, and by his directions 
the stakes were paid to the owner of that horse. 
Held, that the steward had decided the ques- 
tion within the meaning of the condition ; that 
his decision was final (although it was not 
made after hearing both parties) ; and that the 
plaintiff could not recover the stakes from the 
stakeholder. Benbow v. Jones, 14 M. & W. 
193. See Evans v. Pratt , 3 M. & G. 759, 5 
Scott, N. R. 382 ; Regina v. Smith , 13 Law J., 
N. S., Q. B., 166 ; Walmsley v. Matthews, 3 M. 
& G. 133, 3 Scott, N. R. 584. 

INSOLVENT. 

1 • Ca, Sa. — No action of trespass for false 
imprisonment will lie against a plaintiff who, 
without notice, takes a defendant in execution 
for a debt, in respect of which he has been dis- 
charged under the Insolvent Act. 

But if the plaintiff issues a ca . su. maliciously, 
and for the purpose of oppression, lie is liable 
to an action on the case. Ewart v. Jones , 3 1 
L.O. 115. 

2. Schedule . — Misdescription . — Where an in- 
solvent debtor inserts in his schedule such a 
misdescription of a debt that it removes the 
creditor from a class entitled to special notice 
to one not so entitled, the insolvent is not dis- 
charged from the debt, although there has been 
no fraud or culpable negligence or evil in- 
tention. 

Qutere, whether a misdescription of the name 
of a creditor not fraudulent but calculated to 
mislead, would prevent the defendant from 
being discharge! from the debt. Hoyles v. 
Blore , 31 L. O., 512. 

And see notes, p. 499. 

INSPECTION. 

Transfer books . — In an action by the holder 
of stock against the Bank of England, where 
the question in dispute was, whether certain 
stock standing in the plaintiff’s name had been 
legally and properly transferred into the name 
ot other parties, the court granted permission 
for the plaintiff to inspect the transfer books of 
the bank, as far a9 they related to this par- 
ticular transfer. Foster v. Bank qf England , 
31 L. O. 559. 

INTEREST. 

Not stopped by bankruptcy . — Where a party 
is indebted to a trader in a sum bearing inter- 
est, the assignees may recover interest accruing 
subsequently to the bankruptcy, although there 
be no express reservation of interest. Pott v. 
fleavan, 7 M. & G. 604. 

LANDLORD* 

Repairs. -—In an agreement for a tenancy of 
Wildings for a term, the landlord to do the re- 
pairs, there is no implied condition that the 
tenant may quit if the repairs are not done. 
Surplice v. Fammcorth , 7 M» & G. &7<b 


Cafe oited in tbe judgment : Izon v. (J or ten, 5 
N« C. 501 ; 7 Scott, 537 ; Salisbury v. Mar- 
shall, 4 C.& P. 65 ; Edwards v. Hetheungton, 
Ryan. &, M. 260 ; 7 I). & R. 117 ; Cowie v, 
Goodwin, 9 C. & P. 378; Hart v. Windsor, 
12 M. & W. 68. 

LEASE. # 

1 . Power . — Joining or severing parcels . — 
Waste. — Suit at mill. — Evidence of what are 
“ casual and reasonable covenants .” — Lands 
were devised for life, remainder over, with 
power to the tenant for life to lease “ in pos- 
session or reversion, for one life or for two or 
three lives, or for any term or number of years 
determinable upon one life or two or three 
lives, any part of the said premises usually so 
leased “ so that there be reserved in every 
6uch lease, during the continuance thereof, the 
ancient and accustomed rents and hcriots for 
the premises therein contained, or more ; and 
so that, in every one of the leases so to he made 
and granted by virtue of the several powers 
aforesaid, there be contained the usual and rea- 
sonable covenants “ and so as no clause or 
clauses be contained in any of the said leases 
giving power to any lessee to commit waste, or 
exempting him, her or them from committing 
the same.” 

1st. Held, that a lease by the tenant for life 
comprehending, at a single rent, as well some 
of the lands devised, as others not devised and 
not previously let with those devised, was bad 
as to the lands demised, although the rent re- 
served, with the heriots, &c. was in proportion 
to tbe rents, &c. previously reserved on all 
respectively. 

2ndly. But that, against a party claiming as 
heirs of the lessor, the lease was good as to the 
lands not devised. 

3rdiy. That if the lease had comprehended 
only lands devised, it would not nave been 
avoided by proof that the lands included in the 
lease had never before been let by a single de- 
mise ; it also appearing that the rents, &c. re- 
served were in proportion to the rents, &c. 
formerly reserved. 

4thly. That the lease was not avoided by its 
containing a stipulation, that the lessee should 
build a new dwelling-house, and might pull 
down an out house and use the materials for so 
building ; no other facts being proved to show 
that this would amount to waste. 

5thly. A-, parcel of land devised, and leased 
by the tenant for life, had previously been de- 
mised by a lease containing a stipulation, that 
the lessee should do suit by griuding at a cer- 
tain mill ; but a later lease of A., wbich was 
granted by the testator, and running when tbe 
will was made, contained no such clause. Held, 
that a lease by the tenant for life was not bad 
for not containing such a clause. 

6tbly. Co, also parcel of the lands devised, 
and leased by the tenant for life, had previously 
been leased by a deed, which contained the 
same stipulation immediately after tbe redden- 
dum. The lease following this, which was 
granted \y the testator, and running at the 
time of making the will, was lost. Held, (the 
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court having power to find facta on a special 
case stating as above,) that it was to be inferred 
that such a stipulation was a usual and reason- 
able covenant. And this, whether evidence 
(which was offered) w^re or were not admis- 
sible, that the testator had frequently leased 
other parcels of the manor whicn included A . 
and C., omitting the stipulation in all such 
leases, though the previous leases of those other 
parcels contained it. 

7thly, Held , that a lease of C. by the tenant 
for life, which did not contain the stipulation, 
was therefore void. Doe d . Lord Egremont ; 
v. Stephens , 6 Q. B. 208. 

Cases citml; Doe d. Dougins v. Lock, 2 A. & K. 
705, 74 7 ; Doe d. Bartlett v. Randle, 3 M. & j 
S. 99 ; Don *1. Karl of Slinnvaburv v. Wilson, ' 
a n. & Aid. sen. - • I 

2. Execution of leasing power. — Power,! 
under a will, to tenant for life to grant leases, 
so that in every such lease there he contained 
the usual and reasonable covenants, and “a 
condition of re-entry for nonpayment of the 
rent or rents thereby respectively to be reserved, 
in case the rent or rents be behind or unpaid 
by the space of twenty-one days, and for non- ! 
performance of the covenant, therein to be 
contained.” 

Lease, with a covenant to repair, and proviso 
for re-entry if the tenant should suffer the 
premises Jto be out of repair, and should not 
repair the same “ within sijc calendar months 
next after notice 

Held, void, as a bad execution of the power. 
Doc d . Egremont v. Burroughs G Q. B. 229. 

3. Construction of lease of coal mines. — The 
leases under a lease of coal mines covenanted 
thereby, that they would deliver to the lessor 
two equal thirteenth parts of all coals which 
should be raised from the mines demised 
during the term, or would pay him quarterly 
the value thereof in money ; and that, in case, : 
at the end of the first quarter of any year, such ! 
'quarterly deliveries should not have equalled in 

value, or such quarterly payments should not 
have equalled in amount the sum of 38/. 10s., j 
the lessee should also pay, at the end of every 
such first quarter, such additional rent or sum 
as should make up the sum of 35/. 10*. ; and 
in case, at the end of the second quarter, such 
deliveries or payments for that and the preced - 
ing quarter should not have equalled in value ! 
or amount the sum of 75/., then the lessees j 
should also pay at the end of the second quar- 
ter such further sum as would make up 75/.; 
and in case, at the end of the third quarter, 
such deliveries or payments for that and the 
two preceding quarters should not have equal, 
led in value or amount the sum of 111/. 10#., 
then the lessees should pay, at the end of the 
third quarter, such further sum as would make 
up 111/. 10s. ; and in case, on the 24th June, 
in any year, the .deliveries or payments for that 
and the three preceding quarters should not 
have equalled in value or amount the sum of 
1501.,' the lessees should pay, on the 2jth June, 
such an additional sum as would make up 
*50/. $ it being the intent and meaning of the 


parties, that the royalties > thereby reserved 
should always amount to 150/. per annum' at 
the least. Held, that in calculating the amount 
of royalties due to the lessor at the end of each 
year, the lessees were not entitled to set off the 
excess of royalty accruing in any quarter, 
against a deficiency in the previous quarter ; 
but that the lessors were entitled at the end of 
each quarter, to the full sum of 38/. 10s. 
Bishop v. Goodwin , 14 M. & W. 2G0. 

And see Sheriff, 1. 

MARKET. 

See Toll. % 

MORTGAGE. 

The solicitor of a mortgagee, with a power of 
sale, refuses to desist from selling unless the 
mortgagor will pay expenses, with which he is 
not properly chargeable. Held, that money 
paid under such compulsion may be recovered 
back. Close v- Phipps , 7 M. & G. 586. 

Case cited in the judgment: Parker v. Great 
Western Railway Company, 7 & G. 253; 

7 Scott, N. it. 835. 

NOTICE OF ACTION. 

Fishing. — Owner of land. — Where a statute 
requires notice of action for anything done in 
pursuance of it, such notice must be given in 
all cases where the party acts under a bonujide, 
though mistaken belief, that what he does is in 
pursuance of the statute. Therefore where a 
statute enabled the owner of land, or his ser- 
vants, to seize the rods and lines of auy person 
unlawfully fishing thereon, and the servants of 
P. seized the rod of a person fishing on land 
which they believed was P.’s , but which in fact 
was not. 

Held, that they were nevertheless entitled to 
notice of action. Hughes v. Buckland , 32 L. O. 
38. * 

PRESCRIPTION. 

See Toll. 

RAILWAY. 

1. Fictitious Scrip. — The directors of a rail- 
way scheme having determined not to issue 
scrip, the projector of the scheme and the se- 
cretary, without the sanction of the directors, al- 
tered the form of the scrip certificate so as to 
make it issuable by the secretary alone. The 
defendant, who was a jobber, sold to the plain- 
tiff some of the scrip thu9 signed by the secre- 
! tary, and the plaintiff afterward* finding it to 
) be fictitious, brought an action to recover back 
j the money paid. Held > that the proper ques- 
! tion for tne jury was, whether the plaintiff con- 
; tracted to buy genuine scrip, or only such scrip 
| of the company as was then in the market. 

: Lamert v. Heath , 32 L. O. 108. 

| 2. Deposit . — Semble , An action will not lie 

j to recover the deposit paid for railway shares, 
since the company could not issue shares un- 
less registered, and they could not legally re- 
gister until the shareholders had executed the 
deed, upon which they would become partners. 
Wallet abbe v. Spotiismoode* 3i L. 0.579. - 

3. Prooismeud dbrecHw^Tbs attorney to a 
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projected railway company held himself out as 
'responsible for all charges and expenses incur* 
red before the deposits were paid, and in order 
to induce persons to put down their names on 
the provisional committee, he gave to several a 
guarantee to bear them harmless against such 
expenses. The scheme was afterwards aban- 
doned. In an action by the attorney for money 
paid against a provisional director, to whom he 


order was made directing the sheriff, upon pay- 
ment of a certain sum into court, and of his 
“ possession money,” to deliver the horses to 
the claimant: Held, that the sheriff had no 
right to detain the horses until he was paid for 
their keep. GasktU v. Seflton, 31 L. O. 7 7* 

4. Bail attachment.— An attachment against 
a sheriff for not bringing in the body, was 
ordered to be set aside, on payment or costs 

Those terms not 


had not given a guarantee, a verdict was found and perfecting special bail, 
for the defendant, and this court refused a rule 1 having been complied with, a habeas issued to 


for a new trial, on the ground that the plaintiff 1 
had held himself responsible for these expenses, 
and must take the consequences. IJoyd v. 
Harrison , 32 L. O. 82. 

SHERIFF. 

1. Execution. — Seizure and sale of lease . — 
Trespass against the sheriff for breaking and 
■ entering the plaintiff’s dwelling-house. Plea, 
that the defendant entered under a Ji.fa., and 
seized and took in execution a lease of the 
plaintiff’s of the said dwelling-house, under 
which the plaintiff held and was possessed of 
the same, and, before the return of the writ, f 
sold the term, and continued in possession of 
the house for the further execution of the writ. 
The plaintiff new assigned that the defendant 
continued in possession an unreasonable time 


bring'up the body of the sheriff. Whereupon 
the sheriff paid to the plaintiff the penalty in 
the bail bond (being double the amount in* 
dorsed on the writ) with costs. Held, that the 
plaintiff was not entitled to retain more than 
the amount indorsed on the writ and costs, and 
that to was bound to refund the surplus. The 
Queen v. Sheriff' of Middlesex, 31 L. (}• 466. 

SLANDER. 

See Criminal information . 

SOLICITOR. 

See Mortgage ; Railway, 3. 

STAKEHOLDER* 

Chose in action.— Several persons subscribe 
sums of money to abide the event of a horse- 
race. 


i - . . .umc The money iH deposited in the hands of 

after he had seized and taken m execution ana ! Q stakeholder. Kach party draws a ticket con- 
sold the lease. To this new assignment the de- ; tll | n i n g t be name of a horse, ami the money is 
fendant pleaded, that the dwelling-house m the t() | je to t ]^ person who draws the winner 
new assignment mentioned was not, at the time Q f the race. A. draws the ticket containing the 
of the committing of the trespass newly as- name () f t j 10 winning horse, and transfers his 


At 


ticket to /i., who sues the 


signed, the dwelling-house of the plaintiff 

Ult 1 . . liiAVt llf Jf>( oum i».w 

the trial, it appeared that the ►heritt bad sold . act j on () f nl0 ney had and recei 
the lease by auction, but that no assignment ; ^ cou p\ not recover against 
had been executed by him to the vendee. 


stakeholder in an 
ived- He/d, that 
the stakeholder. 


- - - - t - on the grounds that there was no privity he- 

Ileld, that the seizure did not vest the til rrn in j wet »u t)i C parties in the first instance, and that 
the sheriff, but that it remained in the debtor j ( j le t ran4: ,f ei . 0 f J t \ w interest in the ticket to B. 
until the elictjff executed an assignment to the waf# a ?nerc alignment of a chose in action, 
purchaser; and that whether the word sold j 01]CS v . Parker, 31 L. O. 176. 
imported an actual assignment or not, the { 

sheriff could not justify remaining an unreason- , toll. 

able time in the house ; and therefore, that the Grant of market. — Inhabitants, how far r«- 
plaintiff was entitled to have the verdict entered ! pable of taking. — Custom. — Prescription, lhe 

for him on the plea to the new assignment. ■ word “toll” in a grant may include stallage. 
^ • if... ‘ ii \4 6 . \\ T <v*n i i * 11 L “ : — 


Playfair v. Musgrove, 14 M. & W. 231). 

Cases cited i» ilia judgment : Tnjlor v.C'olo. 3 T. 
Jt. 292; Giles v. Grover, 9 Ming. 12tt ; 2 M. 
& Scott, 197 ; Rex v. Deane, 2 Show. 8.>. 

And see S. C. 3 D. & L. 72, citing The King 
v. Deane , 2 Show. 88 ; Taylor v. Cole, 3 T. K. 


2. Attachment % n county court.— Eailtjff 
Supersedeas.— Where goods are taken by special 
bailiffs under an attachment to compel an ap- 
pearance in tbe county court, and an appear- 
ance is subsequently entered, whereupon tne 
sheriff issues a supersedeas , commanding the 
bailiffs to return the goods, but the bailiffs refuse ( 
Held, that the sheriff is not guilty of j 


And, if the crown grant to II. and his heirs, 
that they may have and hold a market in the 
town of E, with all tolls and profits thence 
arising, but neither the crown nor H. has any 
right of toil in the town, if H. afterwards ac- 
quires the soil on which the market is held, he 
may claim stallage by virtue of the grant. So 
held by the Court of Q. B. Judgment affirmed 
by the Court of Exchequer Chamber. 

livid, by the Court of Exchequer Chamber, 
that a modern grant by H„ a subject, holding 
under the crown, as before mentioned, to 
which certain persons, styled inhabitants of E; 
are parties, granted that the said 11 inhabitants 
of E., n their heirs and assigns for ever, shall 


to do ao : Held, that the ahenn » not gumy o, , “ ^freely «£ H. held it of the 

a conversion. Broun v. Copley, 7 M .St U. , enjoy me market «... , , »._ u ,w 

658. 

See 3 Roll. Abr. Trtepatt, (O.) pi. IP. 


. 3. Keep qfharnt seized. — A sheriff having 

seised horses under a , fieri facias, a. third party 
claimed tkat whemipon an interpleader; 


crown, and containing a covenant by H. that 
they shall do so, does not exempt from stallage 
an inhab itan t not privy to the parties to such 


grant. e 

Such an exemption lot tbs inhabitants of a 



m 
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tamtk, can be only bfvnr of enatan, neb of 
grantor prescription. Whether an eaeiMtiea 
or discharge from toll, other than stauajpj 
could be claimed by such grant or prescription 
ibr inhabitants generally? qtuore* Lockwood V*f 
Wood, 6 Q. B. 31. 

Cases 4 >ited in tlie judgment : Heddey ▼. WeU 
house, Moore , 474 ; Bennington v. Taylor, 2 
Lutw. 1517 ; Rex v. Corporation of Maiden* 
head. Palm. 76, 86 ; Hickman's case, 2 Roll. 
Abr, 123 ; Earl of Egremont v. Saul, 6 A. & 
E».9 C 14 % , NV Tight v. Bxuister, 4B.& Ad. 116, 
117 \ Stamp© v. Burgesse, 2 11611. Rep. 73. 

Cases cited on the judgment in error: Gate- 
wood’s case, 6 Itep. 59, b. ; S. C., South v. 
Gatewood, Cro. Jac. 152; Anon, 1 Dyer, 100, 

«, pi. 70 ; Fitch v. ItmvJing, 2 If. 131.393; 
Tyson v. Smith, 9 A. & E.411, 412; 6 A.& E. 
745 ; Abbot v. Weekly, 1 Lev. 176 ; fiaker v . 
Brefemnn, Cro. Car. 418 ; Brce v. Chaplin, 2 
Eog. & Y. Tithe C. 270. 

TRADE, RESTRAINT OP. 

Penalty or liquidated damages . — Breach of 
covenant not to carry trade within certain limits . 
— The defendant, by deed, assigned to the' 
plaintiff his business as a surgeon and apothe- 
cary, carried on by the defendant in Park 
Street, Camden Town ; and the defendant co- 
venanted, that he should not nor would, directly 
or indirectly, by himself, or in co-partnership 
with any other person or persons, carry on or 
exercise his practice or profession as a surgeon 
and apothecary, or either of them, either by 
residing or visiting any patient within the dis- t 
tance of three miles from the then place of 
business of the defendant, in Park Street afore- 
said : and that in case of any breach of this 
covenant, the defendant should and would pay 
to the plaintiff the full sum of 500/., to be re- 
covered against the defendant as and for liqui- 
dated damages, and not as a penalty. After 
the execution of this deed, the defendant 
attended several ladies in their confinement, 
within the three miles, on one occasion received 
a sum of ] 4/. 14**. for his services ; but he at- 
tended these persons with the knowledge and 
consent of the plaintiff, in consequence of a 
request by him that the defendant should for a 
time continue to visit the patients, to keep the 
connexion together : and tne jury, in an action 
on the covenant, found that the defendant in 
these instances exercised the practice and pro- 
fession of a surgeon, for the purpose of assisting 
the plaintiff : Held, 1st, that for a breach of this 
covenant the measure of damages was the full j 
sum of 500/. ; but 2ndly, that the above fact6 ] 
did not constitute a breach of the covenant. 
Mawlivson v. Clarke , 14 M. & W. 187- See 
Green v. Price, 13 M. & W. 695 5 Cordwent v. 
Hunt, 8 Taunt. 596 ; West v. Blakeway , 2 M. 
& G. 729 ; 3 Scott, N. R. 199. 

TRANSFER OF STOCK. 

A. transfers stock to JB. and accepts the 
money. The transfer was executed according 
to the directions given by the 1 1 Geo. 4, and 
1 W. 4, c. 13, to. 13, except that the acceptance 
by the transferee was not in writing as required 

DT 


Held; bran action by J^agaitiatthe Bankif 
England for the amount of stock flo transferred , 
that riie prevision of the statute with regard 
to the mode of acceptance, was merely directory, 
and that the transfer being valid, if. had no 
right of action against the bank. Foster v. Bank 
of England, 32 L. O. 37. 

TROVER. 

Special damages . — In an action of trover by 
a carpenter for the tools of his trade, it was 
alleged in the declaration, byway of special 
damage, that the plaintiff was for some time 
prevented following his business of a carpenter, 
and damages given in respect of such claim. 

Held, 1. That special damages may be reco- 
vered in an action of trover. 2. That the 
damage was the natural and legal consequence 
of the act, and the court refused a rule to re- 
duce the damages, on the ground that the in- 
jury alleged to be sustained was too remote. 
BodUyy . Reynolds, 32 L. O. 61. 

TRUST. 

Money had and received . — Nunquam indebi- 
tatus . — Where money has been received by A . 
upon trust to make payments of an unascer- 
tained amount, and to pay the surplus to B„ 
B. cannot sue A. for money had and received 
while the trusts remain open. 

Semble , (per Crcsswell, J.,) that where there 
is a contract between two parties under seal, 
the one cannot sue the other, as upon a simple 
contract, in respect of the subject-matter of 
such specialty contract. 

B, assigned a debt due to him to A., in trust 
to pay, 1st, certain costs; 2ndly, a debt due 
from JB. to C. ; and thirdly, to pay over the 
surplus to B . The amount of the costs and of 
the debt due from B . to C. had not been ascer- 
tained. Held, that B. could not maintain an 
action against A . for money had and received. 

Held, also, that it was not necessary for A . 
to plead the deed, but that the defence was 
open to him under never indebted . Edwards v. 
Bates, 7 M. Sc G. 590. 

Cuses cited in the judgment : Roper r. Holland, 
3 A. & E. 99 ; 4 N. & M. 668; Case v. Ro- 
berts, Holt, N. P. C. 500 ; Weston v. Downes, 

1 Dougl. 23 ; Power v. Wells, Cowp. 818 ; 
Atty v. Parish, 1 N. It. 104; Tilson v. War- 
wick Gns Light Company, 4 B.& C. 962 ; 7 D. 
& 11. 376 ; Filnier v. Bum by, 2 M. & G. 529 ; 

2 Scott, N. R. 689. 

VENDOR AND PURCHASER. 

Delivery order . — Plaintiff bought of defend- 
ant, and paid for, hops which lay at the ware- 
house ot F., having been placed there by a 
party who had sold them to defendant. After 
the sale, plaintiff was informed that the hops 
were at FSs, had them weighed there, and took 
away part. Some days after he applied for the 
residue ; but they had been taken away in the 
mean time by a creditor of the first seller. 
Defendant had not given plaintiff a delivery 
order, nor had he demanded one. 

Held, that F. had the residue of the hops jn 
bis possession as agent to jdainttfi^ end the de- 
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fenOmit mu-oat liable to phbtilF ft* the non- 
^Wivery* of theca. 

, Therefore, plaintiff having' brought uiuidd- 
sit «w the non-delivery ana defendant banner 
pleaded that be did deliver ; Held, a miadi*" 
reoto°n to leave it to the jury, whether the de- 
fendant ought to have given plaintiffa delivery 
order. Wood v. Tassell, 6 Q. B. 234. 

VESTING. 

See Devise . 


RECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 

REPORTED BV BARRISTERS OP THE SEVERAL 
COURTS. 

Hartr CbaturHar. 

Brown v. Bamford, June G, 184G. 

RESTRAINT ON ALIENATION BY A MARRIED 

WOMAN. CLAUSE AGAINST ANTICIPA- 

TION (IN A WILL.) 

A testator bequeathed certain property upon 
trust for the separate use of a married 
daughter for life , until bankruptcy or in- 
solvency, and to pay the income unto whom 
she might appoint when and as the same 
should become due , but not by way of assign- 
ment , charge, or other anticipation thereof; 
her receipts, notwithstanding coverture , to be 
sufficient discharges for the income. There 
was a gift over in trust for her children : 
Held, that the daughter could not assign 
her life interest. 

This was an appeal from the Vice-Chancellor 
of England, who decided, that there was no- 
thing to restrict the power which the daughter 
had to charge the income of the trust property 
under the general direction to pay such income 
to her for h&r separate use. His Honour also 
thought, that the receipt clause should have 
expressed that her receipts and that no other 
receipts should be sufficient discharges. The 
case is reported in 11 Simons, p. 127. The 
judgment of His Honour was affirmed by the 
Chancellor on appeal, but it being represented 
that the decision did not give satisfaction to a 
large portion of the profession, his lordship 
permitted the case to be re-argued by one 
counsel on each side. 

Mr. Stuart supported the judgment of the 
court below, and 

Mr. Bethell appeared for the other side. 

The Lord Chancellor now gave judgment, 
and remarked, that he had originally coincided 
with the decision of the Vice-Chancellor , but 
upon consideration had seen reason to change 
his opinion. After referring to the terms of 
the bequest, his lordship observed, that the tes- 
tator obviously intended his daughter to have 
the income of the property entirely to her own 
use, without in any manner anticipating it, or 
disposing of the payments except as they suc- 
cessively became due, and that it could not be 
supposed he intended to leave any mode of an- 
ticipation open 8fter he had so carefully ex- 
cluded one mode. The only question was. 


whether the words were sufficient to effect such 
intention. The income was to be paid when 
due, as hie daughter should direct, " but not 
by way of assignment, charge, or other antici- 
pation/’ Her appointment was to be over the 
income when due, and extended only to what 
was due, and was clearly and concisely ex- 
pressed. Much depended upon the* negative 
words, “ but not by way of anticipation.” Any 
effectual assignment would be an anticipation, 
and this had evidently been considered by the 
framer of the clause. The true construction, 
and one which would correspond with the tes- 
tator’s intention was, that the life interest could 
not be anticipated nor any dominion exercised 
over it, except as authorised by the power of 
appointment as and when the income became 
due. , The question was not affected bv the 
receipt clause. The ground of the Vice-Chan - 
cellar's judgment appeared to he fobnded on 
the case of Barrymore v. Ellis , (8 Sim. 1) ; but 
in that instance the estate could have been 
disposed of independently of the power. In 
the present case toe restriction extended to the 
whole gift. Here the receipt clause cor- 
responded in its material parts with that in 
Barton v. Briscoe , 1 Jacob, 603, which had 
been fully discussed in the argument and 
judgment ; such discussion would have been 
unnecessary if the effect of the clause was 
to be such as the Vice-Chancellor entertained 
on this case. The demurrer must be allowed, 
but in consequence of the discrepancy between 
the present and former opinion, no costs would 
be given. 


Kolbs Conit. 

Grace v. Bayntun . June 4, 1846. 

PAYMENT INTO COURT. — COSTS. 

A purchaser is not excused from paying his 
money into court , by the delay of other 
parties not completing the conveyance . 

This was a motion for payment into court 
of the purchase money of an estate sold under 
decree. The only question was as to the costs. 
It was argued on behalf of the purchaser, that 
the delay, which it was admitted had taken 
place, had arisen solely from the refusal of 
trustees who declined to act in the trust, to exe- 
cute the conveyance, lest it should amount to 
an acceptance of the trust ; but the 

Master of the Rolls held, that the purchaser 
was in default in not having brought the money 
into court in due time, and must pay the costs. 


&ucm'£ Scurf). 

(Before the Four Judges.) 

The Queen v. Buchanan . Easter Term, 1846. 
ATTORNEY. — INDICTMENT.— -MISDEMEANOR 
UNDER 6 & 7 VICT. C. 73. 

It is an indictable offence under the 6 $7 
Viet . e. 73, s. 2, to practise as an attorney 
without being duly qualified. 

In a matter of public co nc er n where an act of 
parliament says that a particular act shall 



1« "BujjM'Coirtt: 

not be done, a disobedience to that act is j 
it seif an indictable offence. j 

Wherein the same clause in an act qf parlia- 
ment there is a general prohibition declared , ] 
and some particular penalty is inflicted, then j 
the proceeding for a violation of thr prohi - ' 
bition must be according to the specific 
remedy pointed out ; but where the ptohibi - j 
tion is in general terms a violation of the { 
prohibition is an indictable offence , although ! 
a particular penalty may be given in a sub- 
sequent clause in the same statute. 

An indictment was preferred under the 
statute 6 8c 7 Viet. c. 73, s. 2, against the de- 
fendant for practising as an attorney in con- 
ducting an appeal at quarter sessions without 
being duly qualified.* To this indictment there 
wae a demurrer. j 

The Solicitor-General, Sir F. Kelly , (with I 
whom was Mr. Horn,) in support of the de- 1 
murrer. 1 

The statute 6 & 7 Viet, c 73, is substituted i 
for the 2 Geo. 2, c. 23, and in the latter statute | 
there is a general prohibitory clause against 
persons practising as attornies without being 

* It may he useful for other cases to give the ] 
form of the indictment. The firs>t count was 
as follows : — 

That after the passing of the fitli and 7th 
of Victoria, the Act for consolidating and 
amending several of the Laws relating to at- 
tornies and solicitois practising in England 
and Wales, George Buchanan, late of the parish 
of Chatham, &c., not regarding the statute, did 
at a general quarter sessions of the peace holden 
in and for the city and borough of Canterbury, 
oil the 1st day of July, in the 8th year of the 
reign, &c\, before William Fuller lloteler. Esq., 
Aecoidcrof the said city and borough, then, to 
wit, on the day and in the year of the reign 
aforesaid, in the city and borough aforesaid, 
and county of the same, in the said county of 
Kent, unlawfully act Us an attorney in a certain 
civil cause which then in due form of law came 
on to be heard at the said sessions, to wit, a 
cause in which the churchwardens and over- 
seers of the poor of the parish of Chatham, in 
the county of Kent, were appellant*, and the 
churchwardens and overseers of the poor of the 
paiish of St. Mary, Nortbgate, in the city and 
borough of Canterbury, and county of the same, 
•were respondents, and did then and there act 
as an attorney for the said appellants, and did 
then and there, as such attorney, retain, employ, 
and instruct counsel to conduct the said appeal, 
he the. said Geoige Buchanan not having been 
previously to the passing of the said act ad- 
mitted or enrolled or otherwise duly qualified 
to act as an attorney or solicitor under or by 
virtue of the laws in force at the time of the 
passing of the said act (nor having at any time 
after the passing of the said act) been admitted 
or enrolled or otherwise duly qualified to act as 
an attorney or solicitor pursuant to the direc- 
tions and regulations of the said act, contrary 
to the form of the statute. 


liench! ' 

, . ” ,v 

duly qualified, and yet there is no instan ce re* 
ported of an indictment having been supported 
against a person for violating the provisions of 
that act. The 2nd section of the 6 & 7 Viet, 
c 73, contains a general prohibition, that no 
attorney or solicitor shall practise, unless duly 
qualified ; but in subsequent sections of the act 
penalties are inflicted for noncompliance with 
the provisions of the act. section 26, per- 
sons practising as attornies, without having ob- 
tainea a certificate, are rendered incapable of 
recovering their fees. By sections 35 and 36, 
unqualified persons acting as attorneys are not 
only precluded from recovering their fees, but 
they are made guilty of a contempt of the court 
in which they have attempted to practise, and 
punishable accordingly. Independent of these 
penal enactments, this court has a general su- 
perintending power over attornies, and in the 
exercise of its summary jurisdiction can punish 
those who violate the rule and practice of the 
profession. Under these circumstances, where 
the law has afforded such ample protection to 
the public against persons practising as attor- 
nies, who are not duly qualified as such, the 
legislature never could have intended to have 
made this an indictable misdemeanor. 

It is laid down in Custle’s case, 1 * that where a 
statute appoints a penalty for the doing of a 
thing which was no offence before, and ap- 
points how it shall be recovered, it shall be 
I punished by that means, and not by indictment. 
Theie is stated to be a difference in the cases 
where an act is piohibited in one section of a 
statute, and a penalty given in another, and the 
case where the prohibition and penalty are 
given in the same section; in the former case 
an indictment is said to lie under the general 
piohihitory clause; in the latter, tint the 
remedy given in the clause must be pursued, 
and no other. There are expressions to this 
effect in several ca<es, hut there never has been 
any express decision on the subject. lie cited 
Cr of ton's case Rex v. Wright Rex v. 
Harris Forster v. Taylor ; { liei v. Dicken- 
son.s 

The Attorney- General, Sir F. Thesiger , (with 
whom was Mr. Bodkin ,) was not heard. 

Lord Denman , C. J. This defendant has 
been indicted for practising as an attorney in 
conducting an appeal at the quarter sessions, 
and it is contended on liis behalf, that the 
matter is not the subject of an indictment, but 
that being merely prohibited in one clause of 
the statute 6 & 7 Viet. c. 73, s. 2, the only 

C enalty inflicted by the.law is that which is to 
e found specifically directed against the 
offence in some other provisions in the same 
statute. I am of opinion that where in a matter 
of public concern an act of parliament says 
that a particular thing shall not be done, a dis- 
obedience to that act is itself an indictable 
offence. I agree that, if in the same clause of 
a statute in which the prohibition is declared, 


b Cro. Jac. 644. c 1 Modern, 34. 
d 1 Burrow. 543. • 4 T. R. 202. 
f 5 Bar. 8c AdoL 887. * 1 Stand. 133. 
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some particular penalty is inflicted, then the 
ptsweedra^ for a violation of the prohibition 
contained in the statute must be taken accord- 
ing to that particular clause. If a certain thing 
is prohibited on pain of certain specified conse- 
quences, this must be the case ; but where the 
prohibition is in general terms, a party offend, 
mg may by virtue of those general terms be in- 
dieted for a violation of the prohibition, and 
though a particular penalty may be afterwards 
given, that will not interfere with the general 
principle. On this matter I do not think that 
we should be justified in drawing inferences as 
to the construction of this act from the circum- 
stance that there are particular provisions in 
other acts, and that if they should be construed 
in the same manner, particular inconveniences 
might arise. Most certainly we cannot draw 
the inferences suggested to us from the 2 Geo. 
2. The late act of parliament (6 & 7 Viet. c. 
73) . has a clause, the 35th, which imposes a 
specific punishment on this offence. In this 
clause the offence of practising as an attorney 
without being duly admitted is declared to be 
a contempt of court, and the party offending is 
declared incapable of recovering his 


common law, but ia made an offence by act of 
parliament, an indictment will lie where there 
is a substantive prohibitory clause in such act 
of parliament, though there be afterwards a par- 
ticular provision and a particular remedy given. 
Willtams and nightman, J’s, concurred. 

Judgment for the Crowrt. 

Snub Practice Court. 

Kimberley v. Hickman . Easter Term, 1846. 

INTERPLEADER I8SUE- COSTS OF APPLI- 

CATION FOR C08TS OF THE DAY FOR 
NOT PROCEEDING TO TRIAL. 

If a plaintiff in an interpleader issue makes 
default in proceeding to trial , and application 
be made to compel him to pay the costs of 
the tlay and to go to trial , the costs of such 
application are costs in the cause, in like 
manner as upon applications for judgment 
as in case of a nonsuit. 

In this case a judge's order had been made 
directing an issue under the interpleader act, in 
which one Richard Maddock, the claimant, was 
... . , . ~ costs. i pi a i n tiflp and t ] lt , execution creditor the 

Obviously both these provisions were entirely defendant; ami the claimant having neglected 
unnecessary. 1 here can he no doubt that the . to procced to trial at thc laHt a88be ” a rule wa8 
party who practises as an attorney without obl * ailled on a form( . r d in thi8 tcnn , raUing 
being one, cannot recover Ins costs, and it was ] „p 0n t | lt , 8a ; d claimant to show cause why the 
not needed that such a declaration of the law 8UIU aid into court sllould 1Iot l)e , )aid t ' t l>o 
should be made m the statute ; and in the name , execution creditor 5 or why the claimant should 
way it is clear beyond all doubt that the act of I not proceed to try tlie issue nt the next assizes ; 
so praetismg is a' contempt of the court iu- ai(d w j,y | le should not pay the costs occa- 
which that act occurs.. Ihe introduction, how- 1 8 } oncd by his default at the last assizes, and of 
ever, of such a clause into the statute will not, ■ thi s application : notice of this rule to be given 
however, protect the party offending from lia- 1 tu t j lc sheriff* 

bility to an indictment The true rule was j j > e tersdorff, fur the claimant, shoved cause, 
hud down m the case of Rex v. \\ right, ‘ where ; submitting that though tiie claimant should be 
Lord Mansfield sa y s * 1 always too.c it that j ru j e( j to go to trial at the next assizes and to 
where new created offences are only prohibited j . )a y tj ie CO stH of the day, yet that the costu of 
by the general prohibitory clause of an act of j application ought to stand on the same 
parliament, an indictment will lie ; hut where t footing as the costs of applications for judg- 
there is a prohibitory particular clause, specify- I ment as j n case G f a nonsuit, in which case 
ing only particular remedies, then such particu- : nothing respecting such costs is mentioned in 
lar remedy must be pursued. Mr. Justice j t j ie ru f e> an j they are dealt with as costs in thc 
Denison takes the same distinction ; he says, cause# 


( that where an offence is not so at common 


_ _ r , Bovill for the execution creditor, and Ather - 

law, but made an offence by act of parliament, , f 0n f or the s li er iflr submitted that thc payment 
yet an indictment will lie where there is a sub- « 0 f t ] ie ros t s n f the annlicatinn should form «art 


stantive prohibitory clause in such act of par* ! G f t ] le ru j c# 


of the costs of the application should form part 


liament ; though there be afterwards a particu- j 
lar provision and a particular remedy given.” ' 
Crofton 9 s x case is au isolated case, but there a 
certain act was prohibited on pain of certain 
consequences. It was not a general prohibition , 
but only a prohibition in a particular sense, and 
in that sense alone. The true rule, I repeat, is 
the one I have mentioned, and which I think 
we ought to adopt in the present instance. 

Mr. Justice Patteson. I am entirely of the 
same opinion. Though there is no express de- 
cision on this point, I think the law is correctly 
laid down in the note to The King y. Dicken- 
son, k namely, that where an offence is not so at 


Burrow.£43. 1 1 Modi 34 
* J Saund. 135. 


Wightman , J. I would rather assimilate the 
practice in these cases to that which prevails 
upon applications for judgment as in case of a 
nonsuit. All costs, therefore, other than the 
costs of the day, will be reserved for thc event 
of the trial. 

Rule accordingly. 


Common piratf. 

Harris v. Robinson . Easter Term, 1846. 

ENTERING AN APPEARANCE. — 2 W. 4, C. 39, 
S. Ill, REGULATES THE TIME. 

The statute 2 W. 4, c. 30, #. 11, takes ihe 
time for the service of a writ qf summons 
out of the operation qf Reg* Gen, E* T.*2 
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W. 4, and therefore an appearance may be 
entered for the defendant on the 1 6th, where 
the writ of summons had been nerved on the 
6th of the same month , the intervening \2th 
being Easter Day . 

C. Jones, Sergeant, had on a former day in 
this term obtained a rule to show cause why 
the appearance entered in the present case and 
all subsequent proceedings should not be set 
aside for irregularity, and why the plaintiff 
should not pay the costs occasioned thereby. 
The writ of summons had been served on tne 
6th of April, and on Thursday, the 16th of the 
same month, an appearance was entered by the 
plaintiff. Two of the intervening days, namely, 
the 10th and 12th, were, the one Good Friday, 
and the other Easter Day, and the irregularity, 
it was contended, arose under the Rqg. Gen. 
E. T. 2* W. 4, which ordered “ that the days 
between Thursday next before, and the Wed- 
nesday next after EaBter Day, shall not be 
reckoned or included in any rules or notices or 
other proceedings, except notices of trial or 
notices of inquiry in any of the courts of law at 
Westihinster.” 

Bytes , Sergeant, showed cause. The statute 
2 W. 4, c. 39, was passed on the 23rd of May, 
1832, during the Trinity Term of the same 
year as the rule of court, and came into opera- 
tion on the 1st day of the following Michael- 
mas Term. The 11th section, which was to be 
found at page 388 of Jervis’s New Rules, 4th 
edition, after enacting that all necessary pro- 
ceedings to judgment and execution may be 
had on a wiit of summons, &c., after the expi- j 
ration of eight days from the service, whether in 
term or vacation, and after providing for cases 
in which the last of such eight days falls upon a 
Sunday, Christmas day or any public fast or 
thanksgiving, goes on further to enact, by way 
of proviso, " that if the last of such eight days 
shall happen to fall on any day between the 
Thursday before and the Wednesday after 
Easter Day, then in every such case the Wed- 
nesday after Easter Day shall be considered the 
last of such eight days.” According to this 
statute, therefore, the appearance has in the 
present case been regularly entered, for by it 
we were entitled to take that step on Thursday, 
the 16th, the eight days having concluded on 
the Tuesday immediately preceding. 

C. Jones, Sergeant, in reply. The rule is not 
affected by the statute. It lias all the effect of 
an act of parliament, and cannot be repealed 
but by an express enactment. 

Tindal, C. J. You cannot make it stronger 
than an act of parliament, and leges posteriores 
priores conti arias abrogant. 

C. Jones, Sergeant. The case of Harrison v. 
Tait and others, decided on the 7th of May, 
1838, and reported in 4 Bing. N. C. 447, is 
an authority for the defendant. 

Erie, J. The statute here only applies to the 
days for service of a writ, and that case refers 
to the delivery of a demurrer. 

By the Court . The rule must be discharged 
with costs. 

Rule discharged with costs. 


Stephenson v. Finney . Easter Term, 1846. 

EXCESSIVE COSTS. — AN ORDER FOR TAXA- 
TION THE PROPER MODE OF PROCEEDING. 

Where it appears that the defendant has pro - 
perlypaida less sum for costs than that 
endorsed on the writ of summons, and 
in consequence of the plaintiff's having sub- 
sequently proceeded tn the action, has tn- 
curred some additional costs , the court will 
not , upon motion , direct the payment of the 
latter. The proper course is for the defend - 
ant, upon payment of the whole sum en- 
dorsed, to obtain an order for taxation at 
the time . 

Byles, Sergeant, moved for a rule to show 
cause why the plaintiff’s attorney should not 
pay to the defendant or his attorney the costs 
in the case incurred subsequent to the 6th of 
February last. The writ of summons had beeu 
served on the 30th of January, endorsed for 
16 guineas debt, and 2 1. costs. On the 5th of 
February the defendant called at the office of 
the attorney who had issued the writ, but find- 
ing that the latter was absent, he called the 
next day and paid the sum of 18/. 10s., being 
the full amount of the debt, but only 1/. 14s. 
for costs. Dissatisfied with this, the plaintiff’s 
attorney, on the 11th of March, filed tne proper 
affidavit of service, and in the usual manner de- 
livered a declaration and particulars of demand. 
A summons was then taken out before Mr. 
Justice Maule , to set aside the declaration, 
which, upon the hearing, was dismissed, on the 
ground that the application had been made too 
late. The defendant next obtained another 
summons calling upon the plaintiff to show 
cause why it should not be referred to the Mas- 
ter to say whether the plaintiff had not received 
all that he was entitled to, and upon that an 
order was granted accordingly. The Master re- 
ported that the sum paid on thoGth of February 
exceeded what was then due by Is. 6d., where- 
upon an application was made to the plaintiff’s 
attorney to refund the amount which the de- 
fendant had over paid, and to pay the C09ts in- 
curred by the defendant subsequently to the 
Gth of February. The former demand had 
been complied with, but the latter sum the 
plaintiff’s attorney refused to pay, and in order 
to compel him so to do the present application 
was made. 

By the Court. The proper course was for 
the defendant to have paid tne amount endorsed 
on the writ for costs, and afterwards procured 
a taxation of those costs in the ordinary way. 
Having failed to do that, the present rule must 
be discharged. 

Rule discharged. 
Sxrftcqtter. 

Sloman v. Williams. Trinity Term, 30th 
May, 1846. 

CHARGING DEFENDANT IN EXECUTION.— 
INTERIM ORDER. 

A defendant came up to be charged in execu - 
ti&n, and the gaoler returned that the even- 
ing btfore the defendant had been discharged 
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' •** omtodg by virtue tf m interim order 
under the 5*6 Viet. c. 1 16. Held, that he 
cairn not be charged in execution . 

Wilson moved to charge a defendant in ex- 
ecution. He attended with the gaoler, who 
S 6 *? 1 ? 6 ** *he even * n R before the defendant 
had been discharged out of custody by virtue of 
U interim order made by Mr. Commissioner 
JPbne, tinder the 5 & 6 Viet. c. 1 16. 

Aldersorig B. The return of the gaoler 
amounts to this, that the defendant has been 
discharged out of custody, and if so, how can 
he now ne charged in execution ? 

Rol/e , B. The defendant is not in custody, 
so that the plaintiff is not precluded from ar- 
resting him upon a capias ad satisfaciendum , 
but such a proceeding would be fruitless; for 
when the defendant was taken on the writ he 
would be discharged again, for he is entitled to 
protection from process under the interim order. 

Pollock and Platt , B.’s, concurred. 


tfourt of ttanluuptrfi. 

In re Macdonald. 21st May, 1 846. 

INSOLVENT PETITIONER. 

An insolvent petitioning under 7 <5* 8 Viet, c . 
96, should insert in his petition all the 
names by which he has been known, or the 
petition will be dismissed . 

Semble, That an insolvent whose petition is 
dismissed , is a suitor of the court, and as 
such privileged from arrest on civil process , 
returning to his home. 

A petition for protection from process was 
filed under the statute / & 8 Viet. c. 96, in 
which the petitioner described himself by the 
name of ** John Macdonald/* Upon coming 
up before Mr. Commissioner Holroyd for his 
interim order, the insolvent was opposed by 
Mr. Steele , as attorney on behalf of a creditor, 
and stated, on examination, that lie was born at 
Cadiz, and baptized in the language of the 
country Juan . The petitioner also admitted, 
that in some proceedings in the Court of 
Chancery he had described himself as, “ Juan, 
otherwise John Macdonald/* Upon these 
facts it was submitted, that the petitioner had 
not sufficiently described himself in his petition, 
and that it must be dismissed. 

Mr. Buchanan , for the insolvent, contended, 
that there was no misdescription, as Juan and 
John were in fact the same name in different 
languages, and the petitioner when in England 
used the English name of John. At all events 
the petition might be amended. 

Mr. Commissioner Holrotfd thought the ob- 
jection fatal. If the petitioner could have 
sworn that he had never been known by any 
other name than that of Jo An , it might be dif- 
ferent, but it appeared from his own statement 
that he was described in proceedings in the 
Court of Chancer y as “ Juan, otherwise John 
Macdonald/* The petition must therefore be 
dismissed, but the insolvent might file another 
petition. 


' In a few minutes after the learned commis- 
sioner had pronounced his judgment, one of 
the officers of the sheriffs of London applied to 
the commissioner for his advice and interpo- 
sition under the following circumstances Mr. 
Steele, the attorney for the opposing creditor, 
placed a warrant against the petitioner Mac* 
donald, founded on a writ of ca. sa. t in the 
officer’s hand, directing him to do his duty and 
arrest Macdonald. The insolvent’s attorney 
insisted that the petitioner was privileged from 
arrest on his return to his home from the court. 
The officer expressed his readiness to do what- 
ever the commissioner thought right. 

Mr. Commissioner Holroyd considered that 
the insolvent was a suitor of the court, although 
it happened he was an unsuccessful suitor. As 
a suitor Jhe was privileged in returning to his 
place of abode from the court, but if he loitered 
on his way unnecessarily, or went in a different 
direction from his home, his privilege from ar- 
rest would cease. 

The officer thanked the learned commissioner 
for the expression of his opinion, and declined 
under these circumstances to execute the 
warrant. 


BUSINESS OF THE COUUTS. 
®ttccn'* ttrittf). 

Trinity Term , 1846. 

Tins Court will, on Saturday the l.itb, Monday 
15th, Saturday the 20th, and Monday, (he 22 nd days 
of June instant, and the five following dayn, hold 
Sittings, and will proceed in disposing of the bust* 
ness in 

'flio Special Paper ; 

The A’eu? Trial Paper , ■ 

And in giving judgment in cases then pending. 


(ffyrbcqurr. 

This court will, on Thursday the 18th day of 
June instant, hold Sittings, and will proceed in 
disposing of the business then pending in the New 
Trial Paper and Special Paper on the said 18th day 
of June, and on the two following days, and on 
Monday the 22nd day of June, and the fivo follow- 
ing days j and on Monday tho 29th day of June, 
and the five following days. 


COMMON LAW SITTINGS. 


lEicfjccpur of Vlrao. 

After Trinity Tcrm y 1846. 

MIDDLESEX. 

Saturday . June IS I Common j uties . 

Monday • « . 15 j 

Tuesday • • . 16 j 

ThSXy 7 . : ; 18 r^ci.e & Com. Juries. 
Friday ... 19 1 

Saturday . . . 20 Customs A Com. Juries. 
Monday . . , 21 Common Juries. 
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T « mdej • , . 93 y 
Wednesday . *4 / 

Thursday . . . 95 > Special Juries. 

Friday ... . 96 k 

Saturday . . . 9? J 

LONDON. 

Monday # • June 15 To Adjoura only. 
Monday . . . 99 A djt. Day, Com. Juries. 
Tuesday . . . 30) 

Wednesday July If ,, f . 

Thursday . . . 2 > Common June.. 

Friday . . . • 3) 

Saturday . 

Monday 
Tuesday 
Wednesday 
Thursday • 

Friday 


Special Juries. 


The Court will Sit at 10 o'clock. 


NOTES OF THE WEEK. 


THE BENCHERS OF THE INNER TEMPLE. 

Mr. Hayward, whose rejection by the 
Benchers of the Inner Temple, upon his be- 
coming a candidate for the office after being 
appointed one of her Majesty’s counsel, excited 
so much observation in the profession, has ap- 
pealed to the judges in their character of visitors 
of the inn. Their lordships have held one 
meeting at Serjeant’s Inn for the consideration 
of the appeal, at which Sir Thomas Wilde was 
heard as counsel on behalf of Mr. Hayward. 
The benchers did not appear by counsel, hut 
by a deputation from amongst their own body, 
at the head of which was Sir Charles Wethcrcll. 
Tho argument was adjourned, and is to be re- 
sumed when the judges think proper to appoint 
another meeting for the puriwse. 

vrin(Tb albert. 

His Royal llighncs honored liis brethren 
the benchers of Lincoln’s Inn with his presence 
at dinner in the New Hail, on Wednesday, the 
10th instant, being the first “ grand day ” since 
his election as a member of that learned body. 
The prince wore the bencher’s silk gown. Mr. 
Tancred, Q. C., the Treasurer, presided. Lord:; 
Brougham, Denman, and the great majority of 
the benchers, and nearly 300 members were 
present. 


PROCEEDINGS IN PARLIAMENT RE. 

LATINO TO THE LAW. 

Jdouflt of Sorto. 

NEW BILLS. 

Real Property Conveyance. — For 3rd read- 
ing. See the bill pp. 50, 70, ante. Lord 
Brougham. 

general Registration of Deeds. — Lord 
Campbell. Deferred until the Corn Bill has 
passed. 

Religious Opinions Relief. — Re-committed. 
Lord Chancellor. 

Punishment for deterring Prosecutors, Wit- 
nesses, &c.— In Committee. See the bill, 31 
L. O. 472. Lord Denman. j 


! Metropolitan Buildings- — For 2nd reading* 
; See the bill, 31 L. O. 426. 

Railway Companies Dissolution.— -For 3rd 
reading. Lord Dalhousie. 

Railway Deposits. — In Committee- 
Insolvent Debtors’ Act Amendment. — For 
3rd reading. Lord Brougham. 

Commons Inclosure. For 2nd reading. 
Vexatious Actions Protection. — For 2nd 
reading. 

Game Laws.— To be reported. 

Small Debt Courts : 

St. Austell. In Committee. 

Birkenhead. For 2nd reading. 

Friendly ^Societies. — Passed. 

ftousc of Commons. 

NEW BILLS. 

Administration of Criminal Justice. — For 
3rd reading. 

Bankruptcy and Insolvency. — For 2nd read- 
ing. 24th June. See the bill, 31 L. O. 569. 
Mr. Hawes. 

Roman Catholics’ Relief. — Re-committed. 
See the bill, p. 402, ante . Mr. Watson. 

Small Debts Court : 

Somerset. 2nd reading, 26th June. 
Northampton. 

Poor Removal. — Re -committed. Sir J. 
Graham. See analysis of the bill, 31 L. 0. 473. 

Highway Laws Amendment. — For 2nd read- 
ing. Sir James Graham. 

Corresponding Societies, Lectures, &c. Mr. 
T. S, Duncombe. 

Metropolis Interments. Mr. Mackinnon. 
Death by Accidents Compensation. For 2nd 
reading. 

j Deo elands Abolition. Mr. Bouverie. 

I Total Abolition of the Punishment of Death, 
j Mr. Ewart. , 

| County Rates. For 2nd reading. 


THE EDITOR’S LETTER BOX. 


I The cases referred to in the Analytical 
| Digest comprise not only those cited in the con* 
eluding judgment of the court, but such as are 
noticed by the judges in the course of the ar- 
gument. Occasionally, also, we refer to a case 
in point ; and by these several means, we trust, 
we have brought the Digest into a very useful 
and convenient form. Another section of the 
Common Law part appears this week. The 
Cases on Pleadings will follow next, and be 
succeeded by Practice . 

We are particularly obliged to “A Sub- 
scriber, i n statu pumlfari,” for the trouble he 
has taken, and will attend to his hint. 

We are continuing our reviews of new books 
as speedily as convenient. Amongst the most 
recent publications is Mr. Spencen very valu- 
able work on the Equitable Jurisdiction of the 
Courtof Chancery. We shall pay our respects 
to this and others without delay. 
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SATURDAY, JUNE 20, 1846. 


M Quod mngis ad nos 

Pcrtinet,et nescire malum est, agitanv-is.” 

Horat. 


LAW OF RAILWAYS. 


PLEADING IN ACTIONS FOR CALLS AFTER 
TRANSFER OF SHARES. 

Notwithstanding the extensive litiga- 
tion arising out of railway transactions, 
the law, with regard to undertakings of this 
nature, in all its ramifications, is still in an ' 
extremely unsettled and unsatisfactory 
state, and the general incertitude which i 
prevails as to the rights and liabilities of; 
parlies must be expected to continue, at: 
all events to a considerable extent, until i 
the principles applicable to this important , 
class of cases have been deliberately dis- 1 
cussed and reviewed by a court of error. 

The number of Messrs. Manning & 
Granger’s Reports, which has just been , 
published, furnishes an instance in which a 
decision of the Court of Common Pleas, in, 
a question of pleading connected with 
railway law, has been reversed by the Court j 
of Exchequer Chamber.* 

The plaintiffs in this action were the 
Aylesbury Railway Company, which under 
an act of parliament, (6 & 7 W. 4, c. 37, 
s. 95,) was empowered to sue subscribers 
for calls, and in pursuance of this power, : 
sued the defendant, (Mount,) who had 
been the proprietor of 50 shares in the un- 
dertaking, for 250/., being a call of 51. ! 
upon each share. Mount, by his pica, ad- 
mitted that he had been the proprietor of 
the shares in the declaration mentioned, 
and that a call was made pursuant to the 
provisions of the act of parliament for an 
instalment of 51. per share, to be paid by 
the proprietors on. or before the 9th day of 
April then next, but that after the call was 

* The Aylesbury Railway Company v. Mount, 
7 M. & G. 898. 

You xxxu. No. 954. 


made, and before the sum was due dr pay- 
able, on the 7th April, the defendant sold, 
and by deed under seal assigned and trans- 
ferred his shares to one Thompson, and 
that the conveyance by the defendant to 
Thompson being first duly executed, was 
delivered to, and received by the company, 
and a memorial thereof duly entered in the 
company's book, whereby the defendant 
before the said call became payable ceased 
to be the proprietor of the shares, or liable 
to the call under jthc provisions of the act; 
concluding with a verification, &c. To 
this plea there was a special demurrer, 
and upon the argument in the Court of 
Common Fleas it was suggested that even 
if the pica should be held bud, as amount- 
ing to the plea of never indebted, the dc- 
claratioq was bad in not pursuing the form 
given by the Railway Act, and the defend- 
ant would therefore he entitled to judg- 
ment. 

The 6 & 7 W. 4, c. 37, s. 98, enacts - 

“ That in any action to he brought by the 
company against any proprietor for the time 
being of any share, to recover any money due 
in respect of any call, it shall be sufficient for 
the company to declare and allege, that the de- 
fendant, being a proprietor of a share in the 
undertaking, is indebted to the company in 
such sum of money as the calls in arrear 
amount to, for a call, or so many calls, of such 
sums of money, upon a share belonging to the 
defendant, whereby an action hath accrued to 
the company by virtue of this act, without 
setting forth the special matter ; and on the 
trial it shall only be necessary to prove that the 
defendant at the time of making such respec- 
tive calls was a proprietor of a snare in the un- 
dertaking.” 

The declaration founded upon this enact- 
ment stated, that the defendant, before the 
commencement of the suit, to wit, on the 
6th March, and being the proprietor of 60 

i 
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shares in the undertaking, was indebted to 
the company in 250/. for a call of 5/. upon 
each share! thereby and by reason of the 
said sum of 250*. being and remaining 
wholly unpaid, the defendant still is in- 
debted to the plaintiffs 4n the sa me, and an 
action hath accrued, &c. 

The objection to the declaration was, 
that instead of alleging in the language of] 
the 98th section, that the defendant being 


to the country, and not with a verification, 
and were on that ground bad on special 
demurrer.® 

In the case of the Aylesbury Rail- 
way Company v. Mount 9 the court of 
error differed with the Court of Com- 
mon Pleas, as well with regard to the 
alleged insufficiency of the declaration as 
to the goodness of the plea. The de- 
claration stating that the defendant was 


a proprietor, is indebted, it only alleged a proprietor, and that he is indebted, was 
in the past tense that he was indebted, and . held to be clearly sufficient after plea; 
that no liability was incurred by reason of] and as to the plea, it was said to be a mere 
the defendant having been a proprietor of j argumentative denial that the defendant 
shares after he had ceased to be so. The , ever was indebted to the company, and 
Court of Common Pleas considered this ] upon that ground bad upon special de- 
objection well founded, and that the dccla- ■ nuirrer. Tor these reasons, the judgment 
ration not alleging that the defendant, j of the Court of Common Pleas was re 


“being a proprietor, is indebted/* &c., dis- 
closed no cause of action. Hut this court 
also determined, that even if the dcclara- 


vcrsed,undtlic judgment ultimately entered 
for the defendant. 

That numerous class of persons who 

• _1 •_ • * .I 1 


tion disclosed a good cause of action, it J consider their interests detrimentally af- 

IV lltt Cltffimnnf I V nncifni'nd In/ 1 lift vOnn i u.. • : — „ ..r 


fected by the late decisions of the Court of 
Exchequer, in Young v. Smith* Lamcrt v. 
Heath , e Wahtab v. Spottiswoode / and 
others, may take courage from the instance 
of reversal wc have noticed, and find some 
consolation in the reflection that the de- 
cision of one of the courts of Westminster, 
however ably constituted, is not conclusive, 
and that the many novel points arising 
out of railway projects may be deserving of 
more mature consideration than they have 
yet received. 


was sufficiently answered by the plea 
which was good in substance and in form, 
because it admitted all the matters of fact 
stntcd in the declaration, and showed that 
the defendant had transferred his shares 
and entered a memorial of the transfer be- 
fore the call was payable,* and was there- 
fore not liaMe. And that the plea properly 
concluded with a verification, ns it con- 
fessed and avoided the matters in the de- 
claration. 

The plaintiffs being dissatisfied with this 
decision, brought a writ of error, which 

was argued before four of the barons of. , .. . 

tl.e Exchequer and three of the judges * A point ofmore .mportanct m railway law 
a in i a • J was also decided in 1 he Edinburgh and Leith 

of the Queen a Bench. Ihc topic* urged iiat7 Company v. IIMlcwhite, than that in 
in the court below were again pressed upon 1 respt . ct to which the case was cited as above 
the court of error, and the case of the: stated. By the 6 & 7 \V. 4, c. 121, s. 49, the 
Edinburgh , Leith, and Xetvhavcn JRaiheay directors were empowered, in case of nonpay- 
Compuny v. Ihlblewhitc , b was cited on the j ment of calls, to sue for them in an action of 
part of the plaintiff as in point to show that or that the proprietors should forfeit their 
the plea was bad for concluding with a ! shares for the benefit of the company ; an d the 
l m vifijuit i ... f t i | . i i i defendant Ilibulewnitc pleaded, that the direc— 

verification. In the case cited, to a dee a- tors had in llis casc cxc {’ ci8ed their optio „, and 

ration in the general form given by the ( declared the shares forfeited, aud that he ac- 
Railway Act, (6 Sc t W . 4, c. 121, s. 50,) quiesced in the forfeiture ; and in disposing of 
the defendant pleaded pleas denying notice this plea upon the ground that it did not wow 
of the calls pursuant to the act, and con- i that the shares were declared to be forfeited at 


eluding with a verification, and the court 
held, that the allegation of notice being a 
fact necessary to be proved in order to en- 
title the plaintiff to recover, must be taken 
to be impliedly contained in the decla- 
ration, by reference to the act of parlia- 
ment, and therefore, that the pleas, being 
in denial of a matter necessarily implied in 
the declaration, ought to have concluded 


a general or special meeting of the company, 
pursuant to the provisions of the act, Lotd 
Abinger, C. B., expressly declared, that it was 
clear the directors nad no right both to declare 
the shares forfeited, and also to sue for the 
calls : the law only allowed them an alternative. 

4 Leg. Obs. v. 31, p. 295. 

! Leu- Obs. v. 32, p. 108. 

1 Post, p. 130. 


* 6 Meet. & W. 707 ; 8 Dowl. $02. 
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Doctrine of Part Performance of Contract of Sale. 

PART PERFORM* The fact of possession in pursuance ot'a 
^ ” C ,f THE CONTRACT OF parol agreement may be viewed, first, 

aALE. w i tli reference to the vendor, and secondly, 

„ — — _ with reference to the vendee. 

aviso regard to the article on this j As to the vendor, if he deliver possession 
subject which appeared in our number of , to the vendee, this is a part performance 
the 6th June, we are now to consider what J by the vendor which will bind the vendee 
shall be deemed a sufficient part perform - 1 So as to the vendee, if he take posses- 
once to withdraw the case from the opera- sion in pursuance of the contract, this is a 
tion of the Statute of Frauds. part performance by the vendee which 

Now in the first place, payment of the will bind the vendor ; but if the vendee 
price, partial or total, will not be so ; for enter into possession wrongfully, it' will not 
there may be a restitutio in integrum , that avail him, for the vendor will not be bound, 
is to say, the money may be paid back \\ here the vendee has not only been 
and both parties restored to their former j put in possession in pursuance of the con- 
situation. Upon this point the remarks of tract. But has expended money in building, 
Lord Redesdale 11 have been held con cl u- repairs, or other improvements, it would be 
sive. “ It has always, said that great inequitable to permit the vendor to plead 
judge, “ been considered that the payment the statute against him ; for in such a situa- 
of money is not to be deemed part per- t ion if the parol contract were to be con- 
formance to take a case out of the statute, sidered a nullity, the vendee would be 
Seugood v. Jtlcale, l’rac. Chan. 5(>(), is the liable to be treated as a trespasser, and his 
leading case on that subject. iherc a expenditure would not only operate to his 
guinea was paid by way of earnest, and it j prejudice, but would be the direct consc- 
was agreed clearly that that was of no conse- ; qucncc of a fraud practised upon him by 
quence in case of an agreement touching ' the vendor. 

lands. Now if payment of oO guineas! In the case of a tenant, the mere fact of 
would take a case out of the statute, pay-; bis continuance in possession will have no 
meat of one guinea would do so equally ; i weight, for, as ‘observed by Lord Lough* 
for it is paid in both cases as part payment, 1 borough, “ The delivery of possession by- 
end no distinction can be drawn. But the| a person having possession to the person 
great reason, as I think, why patt payment i claiming under the agreement is a strong 
docs not take such agreement out of the ! an d marked circumstance, but the mere 
statute, is that the statute has said, : bolding over by the tenant, (which lie will 
(section 17,) that in another case, namely, , do of course if he have no notice to quit,) 
with respect to goods, it shull operate as , would not of itself take the case out of the 
part performance. And the courts have ; statute, or even call for an answer. But 
therefore considered this ns excluding if |,e pay additional rent, the landlord must 
agreements for lands, because it is to be answer whether lie accepted such ad- 
inferred that when the legislature said it ditionul rent on the foot of anew agree- 
should bind in the case of goods, and were nient or on any other ground.”' 1 
silent as to the case of lands, they meant ! The act, says. Lord Eldon, to be con- 
that it should not bind iu the case of lands, sidered a part performance must be in its 
Payment of money is not part peformance, j na ture almost necessarily done in pursu- 
for it may be repaid, and the parties will ance G f t | )u contract. Thus where repairs 
be put as they were before, especially if are stated, the court must be satisfied that 
repaid with interest.” ! t h e y would not have been done if that 

Still clearer is it that payment of the j contract had not been made.' 
auction duty will not take the case out of, To the same effect, but with greater am- 
the statute/’ I p|i tu d e of illustration, Sir William (irant. 

Neither will acts merely ancillary and , /j n a cage where it was contended that 
introductory, as delivering abstracts, pre- j there was part performance by a tenant 
paring conveyances, going to view the es- j rebuilding on the faith of the landlord’s 
tatei and making surveys, valuations, &c., c i verbal promise to renew liis lease,) held 
although each of these acts are necessarily t j ia t to show a part performance it was ne- 
attended with expense. cessary that the act sliould be one unc- 

• CUnanvTcooke, i SchT&Lef. 40. quivocally referring to, and resulting from, 

b Buck master v Harr op, 7 Ves. 341, and 13 

Vet. 456. * Wills v. Stradling, 3 Ves. 381. 

e 3 Ves. 39, note. e Export* Hooper , 19 Ves. 479. 
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the agreement, and such that the party 
would suffer an injury amounting to fraud 
by the refusal to execute it. l)ut this was 
not the nature of the act here. For first, 
it was equivocal ; secondly, it was such as 
easily admitted of compensation without 
executing the agreement. It was not an un- 
equivocal act, for it would have taken place 
equally if there had been no agreement. 
The principle of the cases is, that the act 
must be of such a nature that if stated it 
would of itself infer the existence of some 
agreement, and then parol evidence is 
admitted to show what the agreement is. 
But this act would not infer the existence 
of an agreement, as it must have been 
done hy the party either at his own or the; 
landlord’s expense. Then was there such 


NEW BILLS IN PARLIAMENT- v 

INSOLVENT DEBTORS. 

Lord Brougham's Bill as amended on re* 
port, provides, — 

1. That the court may direct the real or 

personal property belonging to the insolvent to 
be sold, but if it cannot be sold the court may, 
after years, direct the same to be givcu 

up to the insolvent. 

2. Where the assignee Bliall have omitted 
for ten years to sell or get in the prisoner’s 
estate, such estates shall revert to the prisoner* 
discharged from liability in respect of his for- 
mer debts, 

3. Apportionment of future acquired pro- 
perty if of substantial value. 

HEAL PROPERTY CONVEYANCE. 


an injury us could not easily be repaired 
in any other way than by executing the 
agreement ? No; for the money which he 
lias expended he might recover from the 
landlord, if it was by the landlord that the 
expense was to he borne. The circum- 
stance that the party may be obliged to 
resort to an action to get hack his money 
was no reason for taking the ease out of 
the statute. Lord Uedesdale, in a case 
before him, stated his opinion that pay- 
ment of money was not a part performance 
Yet there the act could hardly be said to 
be equivocal in its nature, as the payment 
of a price presupposes a sale; hut the 
money may he repaid, and the parties are 
restored to their former situation. This 
case was stronger, for the expenditure did 
not imply a precedent agreement, Sup- 
pose my tenant should set up an agree- 
ment for n purchase and get a witness to 
swear to it, and then oiler as evidence of 
part performance his possession and culti- 
vation of the laud. Could that be deemed 
an uet of part performance which would 
have existed precisely' in the same shape, 
whether there was any agreement for a 
purchase or not ?* 

According to this doctrine the act must 
not only be unequivocally referable to the 
alleged verbal agreement, but it must be 
tucli an act as docs not easily admit of pe- 
cuniary compensation. This shows how 
erroneous are some of the older cases in 
which it was held that payment of the 
price partial or total amounted to a suffi- 
cient part performance, because although 
. such payment be referable to the agree- 
ment, yet a restitutio in integrum, by. re- 
payment back with interest, is ample com- 
pensation. ... . . . t 

- - - - - r . . 

, , f jfYapi* v. Dawson , 14 Yes* . 


This bill has been “ amended ” after the 
report of the committee, and enlarged from 47 
folio pages to 100. The body of the bill re- 
mains in the same state as we gave it on the 
16th May, (see p. 50, ante). The schedule* 
part of winch will be found at p. 7<>, has been 
extended by the following additions : — 

Conveyances of Realty, s. 1 to 16. 

Conveyances of Personalty, s. 17 to 20. 

Then come the forms, given in the former 
Bill, of Settlement and Wills, s. 21 to 155. 

Mortgages of Realty, s. 156 to 107. 

Mortgage of Reversionary Interest of Stock. 

Mortgage of Policy of Assurance, s. 198 to 

200 . 

Mortgage by way of further Charge, s. 201. 

Transfer of Mortgage, s. 202, 203. 

Reconveyance of Mortgage Property, s. 204 
to *206. 

(’oven ants for Title of Itealtj®, s. 20? to 219. 

Covenants for title of Personalty, s. 220 to 
230. 

Covenant against Incumbrances by a Mort- 
gagee or Trustee, s. 231. 

Covenant to produce Title Deeds, s. 232. 

Releases, s. 233 to 235. 

[.cases of Farms, s. 236 to 269. 

The Law* Review advises Lord Brougham, 
whilst he bestows attention on any suggested 
improvements in the bill, to reject any appli- 
cation for time to consider the subject. Now 
this enlarged bill, (more than double the ex- 
tent of the former,; lias only just been re- 
printed with the additions. Are we unreason- 
able, in this busy season, to request 1 a little 
breathing time on the part of the profession ? 


NOTES ON EQUITY. 

TRUSTEES NEGLECTING TO INVEST— -WHE- 
THER ANSWERABLE IN THE WAY, MOST 
BENEFICIAL TO THE CESTG1S QBE 
TRUST. *1 

In the case of Marsh v. IJtn\ter? 8ir 

I-r— 


• 6 Mad. & Gel. 295. 
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John Tjeabhy V.'tJ., urged that if trustees \ 
are left at liberty to invest the trust- 1 
monies in the public stocks, or oa real j 
security, and they do neither, whereby! 
loss ensues they shall be answerable to| 
the cestui que trust, not for the amount 
of stock which might have been pur- 
chased, but for the principal money ; — ; 
for suppose real security had been taken, | 
(which would Jiuve been within the scope | 
of their authority.) the principal money 
only would have been forthcoming to the 
trust. 

Such was the decision of Sir John 
Leach in the year 1822. 

Four years afterwards, in 182b, an op- 
posite conclusion was arrived at by Lord 
Gifford, M. II., in Hockley v. Buttock}' 
where executors having had an option 
to invest money in the public funds, or on 
mortgage, abstained from doing either 
the one or the other; and the question 
arose whether the court was not bound to 
compel them to place the cestui qttc trust 
in tlie same situation as if stock had been 
purchased. The court, though with some 
apparent hesitation, decided in the affir- 
mative; upon the principle that where a 
breach of trust has been committed, the 
trustee shall be answerable, not in the 
way which shall be most convenient for 
him, the trustee, blit in the way which 
shall be most beneficial to the party in- 
jured, namely, the cestui que trust. Tims, 
where a trustee employs trust-monies in 
business, ho may be made to account jiot 
merely for interest at live per. cent, but 
lor the actual profits of the trade. The 
reasonings on which Lord Gifford proceed- 
ed appears to have been followed and 
adopted by hi* successor, the present. 
Master of the Rolls. For in Walts v. 
( unites tone} Lord Laugdale held that 
where trustees liad been directed to in- 
vest money on government or real secu- 
rity, and did neither, they should he an- 
swerable, at the option of the cestuis quo 
trust, either for the money or the stock 
which might have been purchased there- 
with; his lordship observing that trustees 
were bound to make satisfaction under 
such circumstances “ in the manner most 
beneficial to the cestuis que trust}* And 
accordingly he decided that they should 
make good to the plaintiffs “ so much bank 
three per cent, annuities’' os the sums in 
question would have purchased on a par- 
ticular day ; such, of course, being the 
choice of the cestuis que trust . 

* 1 Bus. 141. 


Here, then, we have Lord Gifford and 
Lord Langdale in direct opposition to Sir 
John Leach upon a question of great prac- 
tical importance. With respect to Lord 
Longdate, it is to be remarked that he 
not only, in Watts v. G milestone, said 
that the point was of consequence, but 
before deciding it, lie took time for con- 
sideration. Nay more, in a late case. 
Ames v. Parkinson he alluded to Watts 
I v. Girdlestone , and said he retained the 
j opinion expressed in that case, and 
! thought it had been rightly decided.'* 

In this contest of judicial authority, we 
arc inclined to think that the question will 
iiltimafcly be determined by reference to 
the circumstance that the court, in deal- 
ing with matters of this description, has 
two objects in view — one a public object, 
the repression of laxity on the part of 
trustees — the other a private object, the 
awarding of compensation where indi- 
vidual injury has been sustained. I bus, 
when equity requires a trustee to disgorge 
the profits of a trade or business in which 
he lias improperly invested trust-monies, 
it evidently goes beyond the mere satisfy- 
ing of the cettni que trust. It exercises 
a jurisdiction in plenum. And it docs so 
wisely ; for if a trustee with his eyes 
open commits a gross breach of trust, 
whereby the trust funds are lost or put 
in jeopard}*, it seems scarcely sufficient 
to answer the purposes of justice simply 
to decree that lie shall make good the 
amount. It is fit that, be should for his 
folly, to use no stronger term, undergo 
something in the nature of a penalty. And 
this we apprehend to have been the view 
upon which Lord Giffunl and Lord Lang ■ 
(fate proceeded in the two cases to which 
we have adverted. 

Nevertheless, we are bound to state 
that Sir James Wigrttm , V. C., in Shep- 
herd v. Moats, which is just reported by Mr. 
Hare/ has, after a careful review of the 
I authorities, adopted t lie opinion of Sir 
\ John Leach. The case turned upon the 
| most usual of all directions to trustees 1 6 
make investments “ in government or 
real securities." This direction was neg- 
lected. The V.ice-Cliancellor decided 
that the trustees were chargeable with 
tlie whole amount of the trust funds and 
interest, but held that they were not an- 
swerable for the amount of consols or any 
particular security in which they might 
in terms of the will have invested the 
trust moneys. It is due to his honour to 

< 7 Bcav. 385. 


« 6 Beav. 189 


4 Har* 500. 
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give hie Reasoning in tiis own word*. He 
remarked that— 

“ Where trustees are hound by the terms of 
their trust to invest money in the public funds, 
and instead of doing so, retain the money in 
their lyinds, the cestuis out trust may elect to 
charge them either with the amount of the 
money, or with the amount of the stock which 
they might have purchased with the money. 
If the trusters are not bound to invest the 
money in the funds, or in any specific security, 
but by the terms of the trust have a discretion 
to invest it in various ways, and instead of 
doing so they retain it in their hands, and the 


there should be any difference of opinion in 
the decisions upon a point of this nature; but 
I am unable to arrive at a conclusion which 
would have the effect of charging this trustee 
with the specific loss resulting from an act 
not having been done, which particular act 
the trustees were not, in the execution of their 
trust, imperatively bound to do.” 

His Honour, therefore, in these circum- 
stances of embarrassment, made his elec- 
tion to follow the precedent established by 
Sir John Leach in Marsh v. Hunter ; and 
to disregard the subsequent, and as it ap- 
pears to us, more deliberately considered. 


ttft*** Q ue triiS t Jrisist on charging the trustee | anc | more soundly bottomed decisions of 
with the value of *or„c l>«r >c«lar sccun ty that j Lord CifToftt w\ l.or<X Lavgd 


Ciffbftf and Lord Longdate. 

the law Student. 

No. 3. 

QUESTIONS AT THE EXAMINATION. 
Trinity Term , 1846. 

Equity, and Practice of the Courts. 

What is the jurisdiction of Courts of Equity, 
as distinguished from Ecclesiastical Courts with 
respect to wills ? 

Will a Court of Equity interfere in all or 
what cases of breach of covenant ? 

In what manner should proceedings he taken 
on the part of married women and infants re- 
spectively ? 

If a trustee invest part of the trust property 
on a security not within his authority, and 
make a profit; and in other like investments 
sustain a loss, how is the account to he taken ? 

State some of the instances in which a Court 
of Equity will grant an injunction. 

In what cases may a bill v>f discovery he 
filed ? and what is the rule in such cases with 

moneys m real estate unless a security in stock : ,e? l^ ct to co * t4i ? ^ . . 

had l/ocn offered at a given price. The breach ! JV ,at . ar f . th ? nc " 8sa T procced.ngs to bring 
* * a defendant before the court ? 

State the several modes of defence which 
may he resorted to on behalf of a defendant. 

What steps can he taken to compel a plain- 
tiff to proceed to a hearing? 


might have been obtained, there is miyh more 
difficulty in dealing with the claim. The dis- 
cretion given to the trustees to select an in- 
vestment among several securities, tnaljes it 
impossible to ascertain the amount of the loss 
(if any) which has arisen to the trust fund from 
the omission to invest, except, perhaps, in the 
possible case of a particular security having 
been offered to the trustees in conformity with 
the terms of the trust. Suppose the trustees 
were directed to invest moneys either in the 
funds or in the purchase of lands, there would, 
at n subsequent time, he no better reason for 
saying that the trustees ought to have made the 
investment in the funds, than that they ought 
to have purchased land. Uhless some reason 
enn he shown why the trustees should at any 
given moment have chosen one kind of invest- 
ment rather than another, it seems impossible 
to say there has hern a default by the trustees 
in not having made a particular investment. 
In this case, I see no greater reason for saying 
that the trustees were bound to invest the trust 
moneys on government security unless a real 
security had presented itself, than for saying 
that they were hound to invest the same 


given price, 

of trust is in having made no proper invest- 
ment, — not in having omitted to choose the ! 
one rather than the other. That was the opi- 
nion of Sir John Yjcach in the case of Marsh v. 
Hunter . I-ord Clifford, in the case of Hockley v. 
Bantock , decided otherwise. In the latter of 
these eases, however, the former was not cited ; 
and, judging from the hesitation with which 
the court made the order, it appears probable, 
that had Marsh v. Hunter been cited, the de- 
rision would have been different. In Walls v. 


lias there been any, and what recent change 
in the form of affidavits in Chaucery ? 

How is the time for putting in an answer 
enlarged ? 

If a defendant do not appear in due time, 
what proceedings can the plaintiff take ? 

t'lsiuii wifuiii unr^ ihtii uimckuii iii rruitv v. i , .*• , . - 

Qirdlestone. the «ame question came before . 9 a , T )» ,a, t,e8 r ^ scrvef wllh 1 V roce ?« 0Ht tbe 

* « . ... . 1 . : rtf mip ne mrt ntwl nnnr > 


* Lord Ieiingdale, whose decision was in accord 
ance with that in Hockley v. Bantock . Mv 
own strong impression, for the reasons which 
I have stated, is in favour of the view taken 
m Marsh v. Hunter . I cannot see upon what 
principle the court is to charge the trustees 
with an accidental improvement in value of 
one of the several securities, where they are 
not bound, in the execution of the trust, to 

.select that particular security rather than 

another. It is much to be rtgjretted fhat 


jurisdiction of the court, and how ? 

State the general course of proceeding in the 
master’s office, in a suit against executors or 
administrators, by a legatee or creditor. 

Is there any, and what recent alteration, 
made with regard to the allowance of costs be- 
tween party and party ? 

Bankruptcy, and Practice op the 
Courts. 

State the several proceedings necessary to be 
taken to obtaining and Supporting s ffctf 
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there any, and what debts which an not 1 
deemed stimecent to support a fr** i 

Abc there any, and what persona not liable 
to the bankrupt laws ? 

Against what proceedings, and to whom can 
an appeal be made in bankruptcy ? 

A bill of exchange drawn or accepted by the 
bankrupt, becoming due after the fiat is 
issued, what course must the holder of the bill 
adopt ? 

Is there any, and what jurisdiction in bank* 
ruptcy over a joint-stock company neglecting 
to pay its delts ? 

By what means, since the abolition of arrest 
on mesne process, can a compulsory act of 
bankruptcy be established against a trader ? 

From what liabilities is a bankrupt discharged 
by his certificate > 
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jury, and received the Queen’s pardon, a com- 
petent witness ? 

Can a husband and wife be witnesses for or 
against each other in criminal courts, and are 
there any or what exceptions to the rule ? 

. ^. an wife of a man be u witness on 

his indictment for bigamy? m 

Is a witness entitled (on criminal proceed- 
ing 9 ) to be paid for his loss of time as well as 
his expenses ? 


ANECDOTES OF LAWYERS. 


The Law Review of May contains several 
articles of biography. Besides sin ample re- 
view of # Lord Campbell’s Lives of the Chan* 
^l?„^ a j® r 0 'i n i^ s ^ can a bankrupt’s certificate cellors, we have recollections of a deceased 


be opposed, and before whom, and how ? 

Is there any, and what, protection to pur- 
chasers of property from the bankrupt, after a 
secret act of bankruptcy ? 

Have the commissioners in bankruptcy any, 
and what, jurisdiction^ under a recent statute, 
over persons not in trade ; and what relief can 
be afforded to such persons ? 

How does the 
in his assignees 


Welsh Judge; and Memoirs of the dist'm* 
guished French advocate, M. Philip Dupin ; 
and of the Ex-Chanccllor M. Mole. The 
articles on the Bar, the Benchers and the 
{Judges, and on Bavarian Criminal Procedure 
[and Remarkable Trials, arc also of a popular 
lie property of the bankrupt vest 'character. The other articles are on the Law 
es ; and are there any, and what, of Estates ; Codification ; Practical Use of the 
exceptions to the general rule ? i R oma „ Law . Cases for the Proof of which 

Must any, and what, procecdmers be taken i .. - 

.by assignees before commencing L action at i™°™ wlt ~ ^ one arc required ; Law of 
law, or a suit in Chancery, or before referring U^btor and Creditor; Burdens on Laud and 
a matter in dispute to arbitration ? i Conveyancing Reform ; with Selections of Ad- 

How are proceedings in bankruptcy rendered judged Points, 
admissible in evidence in an action or suit, and ; 
when is such evidence conclusive ? 


We shall avail ourselves of the Welsh Judge’s 


What is the course of proceeding by a ere' 
ditor who holds a mortgage ? 

Criminal Law, and Proceedings 

FOUR JUSTICES OF THE PEACE. 


1 Recollections : — 


\nolher circumstance connected with the 
1 administration of justice in Wales was the 
* • influence of particular counsel— not over judges, 
i for that is common enough in England — but 
What is a common nuisance, and how are « over juries . Few persons ever obtained this 
persons committing it prosecuted ? | influence, who were not Welshmen, and few 

. Is a private as well as a public nuisance in- • Welshmen ever obtained the influence of John 
ilictablc ? i Jones of Ystrad , 4 for many years member for 

Ilow is a nuisance remedied, and is the re- j Carmarthen. lie was a man of great natural 


m?dv the same as to all nuisances ? 

What summary remedy is there against tres- 
passers in search of game ? 

Who may kill game ? 

For what offence will a criminal information 
be allowed ! 


ability, although not of very cultivated talents. 
He had considerable property, but chose to 
practise as a barrister on the circuit, and thus 
kept up and extended his fame, lie knew most 
of the jurymen by sight and name, and they 
all knew him ; he could talk W elsh, and he 


State the mode of application for a criminal did not hesitate occasionally to throw in a 
information, and within what period it should | Welsh sentence or two in the course of his &d- 
be made.? j dress. His power of obtaining verdicts was 

lb wbat case is the confession of a prisoner i almost unexampled ; and on one occasion, it is 


rejected as evidence against him ? 

Is the declaration of a person dying or be- 
lieving himself dying, in any, and what cases, 
receivable in evidence l 

In an indictment for penury in an answer in 
Chancery, what evidence should be given ? 

On an indictment for penury committed in 
an answer in Chancery, with what particular 
object is the handwriting of the defendant to it 
p r opp ed ? 

bsipmoQinhskai bets convicted of per- 


a fact beyond dispute, that a jury, instead of 
finding for the party, plaintiff or defendant, as 
the case might be, for whom Mr. Jones was 
counsel, brought in a verdict ‘for John Jones . 9 

“Speaking of a great power of obtaining 
verdicts naturally reminds me of another Welsh 
Circuit frieod, and indeed judge, my witty and 
lamented colleague^ Clarke. No man, I believe. 


• •* Subsequently M. P. for Carmarthenshire. 

He died in the year 



> ,3»fc A thaw tfetfteniet, in a fit*' and aotofa-^aid it w* apopMotm*^” 

J»lWW*\r He paiitWety would not be refused* t privately Clarke heard it was epileptrc^ Pi **> 
4 pffufnon hie circuit tfcf Midland, ? lord/ said he, * it's only epilepsy ,-^he nrast 

« an aliAQfct un rivaled ip this inspect. But cer- answer the question/ as if the courts had taken 
i | taiur was not by his depth of law s' for it was . a distinction between apoplexy and epuie^sy. 
(old of him, that, at a consultatioivouce, some-; *' In mjr early days on the northern ctemt, 
one feaijl, 4 Oh, sir, they * (the defendants) 4 aay, A*ke tirbm t, as we used to term it, for it wan in 
it is a remitter/ — 4 On ! the scoundrels/ (an-* tenth eqmd to nearly all the rest put together,) 
swered he,) 4 they’ll say anything/ He was I renumber once a certain Will Lowndes, an 
one of the most consistent high churchmen orightya) in some respects, and then disa- 
and high Tories l have ever known, When iWf^eaBli. ' He was excessively proud, being 
men quitted, as rarely happened in those fay *, n descended from (he celebrated secretary of the 
the Tory party, Clarke would realty locfekgharf trmqry mKibk ^ftliam’s time ; but he pre- 
wif they had committed vome^horrtWfe tnffd" "tftarafW* ntCMiSVrtedge 'Whatever of finance 
j atrocious offence, which he could not screw up beyond thtt of common arithmetic — the 
I liis mind to believe. But when the change- p lain e st ftropositippa of which, however, he w»s 
J happened to be in the opposite direction, and quite ready to dUptttp, if any younker should 
I anyone came over to the Tory side,«anthing venture in his presence to give an opinion that 
J could be more placable ; nav, he treated them two and two made four. His temper was dog- 
i with a kindly and encouraging aspect as men ged, rough, and irritable.} .and he took a plea- 
1 who saw the line of their duty and followed it. sure in l>oth eayigfcg a$td doing ill-natured 
44 He was great in the Exchequer, his own things. Wherefore When* the wags of our bar 
walk, where he really was, as it were, the cock chose to play a trick USt Boswell, (or as lie 
{ I have seen him bitting by his junior Walton, called it, 4 van their base humour on him/) by 
who had put some utterly illegal question, as, sending him two brieft, one in trover for an 
* 4 What did you hear the man say about what I estate, the othev In ejectment for title deed?. 

« he hid htard in the neighbourhood of the gang 1 Will Lowndes readily lent his name as the 
of smugglers?’ When au objection was in- j leader withwhom Bossy was to be. The latter 
<»taiitly taken on the other side, and Walton entered court Immediately after the delivery $f 
gave up the question. 4 But the question, — 1 the precious documents, the first and the 1*4 1 
repeat your question, Mr. Walton,’ growled he ever saw marked with his name, and witii 
I ttf ke ; 1 we always put that question here.* that of an attorney said to live at llnintou:*, 
J However, uiy Lord Chief Baton allowed it not, North Riding. The conspirators, well pleasaf, 
f and then wc saw Clarke’s eyes uplifted, and his marked his all-important and self-sufficient air, 
hands thrown up, as if the spiiit of improve- and' how he pressed through the crowd of brief- 
iiK'nt, and reform, and innovation, and any less juniors, regarding them with compassing. 
4 thing most abhorred of 'Tories/ lmd at length It was all but expected he would claim a bag 
! reached the place he bad hoped was sure to he from some leader, and when he was observed 
j the longest free from such inroads, — the bench to sidle up towards Law, a privy, if not a partt, 
j of the Exchequer. to the jest, the whisper lan round our table that 

Clarke had a certain kind of common sense he had asked a bag. It was, lyiwevcr, not 
| which, set off by his great warmth of manner he only was mentioning the curious point which 
and fine portly figure, gave great weight to his * arose upon the case of Hoc v. Gaft, in which 
w ords, anil wells upplied the place of a more conversion of a freehold was alleged ; and Law' 
finished eloquence. Any approach to a plea- said, the point being new, lie recommended him 
sautry he was very far indeed from ever mak- to consult old Lamb, who had been his pupil, 
ing ; it would have detracted from the perfect and was a sound lawyer as well as a good 
seriousness with which he ever entered into his ( pleader. To Jemmy’s annoyance, the records, 
client’s case: very different from Vaughan/ if ever entered, were withdrawn, and he knew 
who, not merely when called upon to laugh the the real extent of his good fortune only from 
adverse case of the plaintiff out of court, but the attorney-general of the circuit at the next 
also when of counsel with the plaintiff, would grand night at I^ancaster. 
often perform that office* Yet Clarke, all un- 44 One night a very happy guess was tnade by 
intentionally to create a laugh, and not vtgy Lowndes. Old Ratnc, father of my cpllesgue 
fond of any such testimony to his powers, Jonathan, and of Dr. Mathew, was a country 
would now' ami then make his audience meiry schoolmaster, but of respectability, ajjd having 
without meaning it. As when the counsel had given up school-keeping, had been raise^tb the 
been pathetic on his orphan clients hard lot, summit of his ambition by being pi^t in the 
4 Gentlemen/ said Clarke, * why, 1 am myself an commission. He was as crusty of temp?? as 
orphan/-— he was seventy oud yesys phL-— LowndeS himself, but had less of a gentleman 
4 People’s fathers and mothers cannot tivq For in his manner. Lowndes happened to come 
ever/ No one can doubt of the batftps Raised into a box at the theatre in York jwhpre Raine 
before being suddenly dissipated oy this unex- had usurped th* placq of (he lady on Lowndes’s 
pec ted sally,— notof hufnpur, but. of m$rp arm, thereupon a dispute arose, m tile cQwhe of 
anger at any pathds havih&been jfmp/rted Into which Haiqe somewhat roughly asked Lowndts 
the cause. Ho when a, witness wjmrn he Was 'if he. wh<i he was speaking tof * 

pressing with ms ohgijr/ afid oftdiumes sbold- , Lown^b" Wd, not the least knowledge of (t\e 
ing, cross-examination,, sud^nly dropped dowp i kind, nor^^hp lekst care gbout the matter, and 
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he quickly made answer — ‘ No, indeed— <but[ ordering him to be discharged a** ft n^ttter' of 
from your manner I should not wonder if you course f but Rains said, though he fully agreed, 
JJU* ™Y fellow of a justice whom they call yet 'he conceived it would be well to have him 
*7<5 v^* * r8t w Wp*» Th e other justices repressed this 

the first time the ex.sehoolmaster sat in ebullition of professional seal, and explained 
judgment, a man was tried before the sessions the difference between justices and school- 
for robbing a hen-roost, and acquitted dor want masters in respect of whipping.” . 
of eridence against biin. The chainuatt-was 

... ff.A*** 


CIRCUITS' *C>F THE JUDGES. 
{The tyitfpann PoUdik util remain in Town.) 



• Bnsi ick 9 to conuuuDce at 12 o ilock * n Monday 

ATTORNEYS TO BE ADMITTED, 
Michaelmas Tirm , 1846. 


®iurn*0 Vcitrf). 


Clerks 9 Names and Residences . 

Ay re, John, jun , Bristol .... 

AshJev, 'William Edward, 8, Elizabeth Street, 
Brompton; Newaik-upon-Trcnt j and 
2, Brompton Terrace . 

Aikman, John Robertson, 68, Great Portland 

Street . 

Arautage, James, 35, Downham Road, New 

'' North Road 

AndeiSon, Weir, 1, Stafford Place, Pimlico; 

and Liverpool . . . » - 

At&ma, Henry, 36, Southampton Building*; 

mu ® trce }j St Sr? Oa^neJL * , *. 

Brodfea. yfiomaa, to* Lou er CaJthorpe Spncf ; 
Deroy ; and Burton-on-Trent • 


To whom Articled , Assigned , § c» 

William P. Hartley, Bustol 
Francis G. bherrard, Bristol 


John Would Lee, Newark 

Charles Pearson, Guildhall 
J. Cropland Fenton, Huddersfield 
John Stevenson, King's Road 

Cb&rlea Bardswell, Liverpool 
Charles >Micbelinere, Totnesa ^ 
George fyco^man, Basing Lane 

traAcis'Jes^pp, tfttby f IJ 


i o 















1 TO Attorney* to be Admitted » 


Bishop, Robert, Liskeard . . 0 

Bell , Richard, Kingston-upon-HulI 
Brown, Thomas Augustus, 1 6, Blandford 
Street, Porttnan Square ; and Tonbridge 
Boddington, George Lester, Kidderminster 
Boykett, Thomas Hebbert, 1, Belinda Terrace, 

Islington 

Bremridge, Thomas Julius, 7, New Ormond 
Street ; and Ileavitree 

Beck, John Grant, 3, Judd Place East; and 

Cambridge 

Burton, William, 52, Gloucester Street, Queen 
Square ; and Manchester 
Biddles, John Henry, 2, Portland Place, Cam- 
berwell 

Berry, John Johnson, Stoke-upon-Trent 
Baker, Frederick, 39, a, Curzon Street, May 
Fair ; and Derby . . . • * 

Brumell, Francis, 27, Perceval Street, North- 
ampton Square ; and Morpeth 
Barton, Samuel Milner, 52, Gloucester Street ; 

and Didshury . • , 

Blackbtu u, Samuel Render, Leeds • 
Bruce, William, 81, Hatton Garden; and 

Leeds 

Brabncr, Samuel Peeling, 15, Clarence Place, 
Kentish Town ; Staple Inn ; and Liver- 
pool «••«•* 
Bowes, Richard, II, Serjeants* Inn, Fleet St. ; 

and Southwick .... 
Canning, AValter, Belie Vue, Hands worth, 
near Birmingham . . • 

Cattell, Christopher William, 1, Brunswick 
Row, Bloomsbury . 

Clarke, Robert, jun., 5, Albion Place, Hyde 
Park Square ; Duke Street ; and Bath 
Crossman, William, 56,Swinton Street, Gray’s 
Inn Road ; and Benvick-upon-Tweed * 
Cooper, Charles Sidney, Lewes • • 

Croft, John, 3, Jordan’s Cottages, Lambeth 
Cooke, Robert, 3, Wilmington Square ; and 
Symoml’s Inn . . • 

Cartmalc, John, Lichfield • 

Chadwick, John Nurse, 3, Queen’s Square; 

and King’s Lynn • . • * 

Crosse, John Macartney, 8, Nelson Square; 
and Stowmarkct • , , • 

Cole, George Henry, 3, Manchester Terrace, 
Liverpool Road • . . . . 

Campbell Robert Murray, 11, Bell Yard, 
Temple Bar ; and Nottingham • 

Dodd, Edward, 46, Swinton Street; and 

Warwick 

Dallewy, John, 13, Bouvcrie Street, Fleet 
Street ; and Bridgnorth «... 
Davies, James, IS, River Street, Pentonvillc; 

and Hereford .«•••. 
Dain, Horatio, 8, Walnut Tree Walk, Lambeth 
Dart, Philip Francis, Saville Place, New Bur- 
lington Street * » . • « 

Dixon, Ralph, 5, Barnard’s Inn ; Gower St. ; 

and Furnival’s Inn 

Davies, John Pryee, 25, Cranmer Place, Wa- 
terloo Road; and Welchpool • , » 


John Sargent, Liskeard 

John Thorney, Kingston-upon-HulI 

William Hartcup, Bungay 
William Boycott, jun., Kidderminster 

Edward Smith, Chancery Lane 
Henry Melhuish Ford, Exeter 
Jonn Mitchell, Wymondham 

Charles Pestell Harris, Cambridge 

R. Meadowcroft Whitlow, Manchester 

Edward Barron ,'Bloomsbury Square 
John William Ward, Ncwcas lle-under- Lyme 

J. Blythe Simpson, Derby 
G. Brumell, Morpeth 
John Stevenson, King’s Road 

Thomas Iiigson, Manchester 
J. Blackburn, Leeds 

Richard E. Payne, Leeds 

Samuel Brabner, Liverpool 
Edward Chester, Staple Inn 

Robert Brown, Sunderland 

William Fellowes, jun., Dudley 

John Orde Hall, Brunswick Road 
Robert Clarke, Bath 
Edward King, Bath 

Thomas Gilchrist, Berwick-upon-Tweed 
Thomas Cooper, Lewes 
W. D. Cooper, Lewes 
Frederick Smith, Basinghall Street 
Francis Stanier, Newcastlc-under-Lyne 
W. A. S. Pemberton, Symond’s lfin 
Edward Wyatt, Lichfield and Whittington 
Thomas Ilodson, Lichfield and Whittington 

Boys R. Aldham, King’s Lynn 
Adam Taylor, jun., Norwich 
J. Bayly Ransom, Stowmarkct 
J. \V. Flower, Tread Street 

John Platt, Church C ourt, Clement’s Lane 
John Brewster, Nottingham 
. G. M- Cowley, Nottingham 
George Hopkinson, Nottingham 

Thomas Morris, Warwick 

M. Heywood Williams, Bridgnorth 

Thomas Evans, Hereford 
William Leake, Devonshire Street 

Williams H. Brabaut, Saville Place 
Thomas Brown, Newcastle-upon-Tyne 
. W Cheek Bousfield, Gray’s Inn Squarf 
Charles Thomas Woosnam, New Town , 

. Joseph Jpnes, Welchpool 
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in 


Dowson, John, 3, Sebbon ’3 Buildings Upper 
Street* Islington .... 
Desborough, L., jun., Grove Hill, Camberwell 
Dimsdale, Frederick, 17, Clement’s Inn ; and 

Hadley 

Driffield, Charles Edward, 53, Frederick Street, 
Gray's Inn Road . 

Dobinson, Henry, 14, Ampton Street; and 
Carbide 

Duignan, William Henry, Walsall . 

Dufty, Richard, Nottingham . 

Duffield, William Ward, 9, Felix Terrace, 
Liverpool lload ; and Great Baddow 
Daintrey, Adrian, 21, John Street, Bedford 
Row ; Kew Green ; Turnham Green ; and 
Kenton Street .... 
Deere, John Morgan, 2; Frederick Place, 
Gray’s Inn Road .... 
Eastwood, A. Greenwood, Todmorden ; Hali- 
fax . 

Elders, Thomas WilliaftCYork 
Fowler, James, 24, Great Ormond Street ; 
and Birmingham » 

Ford, Henry, 22, Mount Street, Grosvenor 
Square ; and Exeter . • • 

Foster, Lambert B>, jun., Alfred Place, Black- 
friars ; and Norwich . • 

Fenwick, John Clerevaulx, 33, Stanhope St., 
Regent’s Park ; Queen’s Street Place ; 
and Camberwell .... 
Fiske, Edward Brown, 5, Montpelier Street, 
Brompton ; and Kessingland . 

Freston, William Antony, 14, Buckingham 
Street ; Daglingworth ; and Cirencester 
Gundy, Frederick Walter, 9, Great Ormond 
Street ; and Exeter ...» 
Greenhalgh, James, Bolton- le- Moors 
Green, Robert Yeoman, 28, Tavistock Place; 
and Newcastle-upon-Tyne 

1 If . » 


William Pringle, King’s Road, Bedford Row 
L. Desborough, Sise Lana 

AV, Borradaile, King’s Arms Yard 

W. W. Driffield, Prescot 

AV. Dobinson, Carlisle 
George B. Stubbs, Walsall 
George Rawson, Nottingham 
Charles Butlin, Nottingham 

Edward Swinborne Chalk, Chelmsford 


A. Daintrey, Petworth 
Alfred S. Crowdy, Swindon 
W. H. Smith, Bedford llow 

William Eastwood, Halifax 
George Lceman, York 

George P. AVragge, Birmingham 
John Geare, jun., Exeter 

John Elliott Fox, Finsbury Circus 

Clement AVilliam Unthank, Norwich 

John Fenwick, Newcastle-upon-Tyne 
Hugh Shield, Queen’s Street 
R. Fiske, Becclel 

R. E. Burroughes, Norwich 

Charles Lawrence, Cirencester 

John Hull Terrell, Exeter 
James Cross, Bolton-lc-Moors 

Armorer Donkin, Newcastle-upon-Tyne 


uuu jL>c\vcasue-upon- 1 yne • . • * — * . * 

Gordon, AVilliam Pierson, 13 , Fcathcrstone Thomas Harley Kough,S! hre wsbury 

Buildings; Shrewsbury .... Edm. Boyle Church, Southampton Buildings 
Gates, Christopher Hill, 6, Frederick Street, 

Gray’s Inn Road ; Grantham • • • George Kewney, Grantham 

Grant, Greaves Tetley, Bradford . . . Johnson Atkinson Busfield, Bradford 

['The remainder of this List will be given in our next number.] 


AN ALYTI C A L «D IG EST OF CASES. 

REPORTED IN ALL TI 1 E COURTS, 

Common Sato CTourtjs. 

Ill, PLEADINGS . 

ABATEMENT. 

1. Nonjoinder. — A plea in abatement for 

non-joinder should pray judgment of the writ 
and declaration. It is not necessary to demur 
specially to a defective plea in abatement. 
Davies v. Thompson , 3 D. Sc L. 95 ; S. C. 14 
M.&W. 161. , 

2. Attorney *e privilege. — Verijicat ion*— To a 
declaration on the money counts, the defendant 
pleaded in abatement, that he was an attorney 
of the Court of Queen's Beach, copdaulng 
with a verification. The' plaintiff replied, mat 


the defendant was also an attorney of the Court 
of Exchequer, concluding with a verification : 
Held, on general demurrer, that the replication 
was good in substance. . . t - 

Semble , that both pleas and replication should 
have concluded with a verification by the re- 
cord. Wolford v. Fleetwood , 3 D. be L. 65. * 

ADDING COUNTS. 

i See Reversion . 

ARBITRATION. 

See Issuable plea, 2. 

assault. 

See Liberum tenementum, 2. 

assumpsit. * f 

, 1. Allegation of request.-*- On A geper^l pro^ f 
mise to do a certain act on request* oa a 
reasonable time after request# the declaration 
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^ 4 ti» '1 • * . t r 

must show tbMa request has been made, un- 
less eiteumstances are shown which render the 
perfbrmanoe of the contract impossible, in 
which case the allegation of request becomes 
unnecessary, 

A declaiption for breach of promise of mar- 
riagd alleged a promise to marry within a rea- 
sonable 4 time alter request ; and that the de- 
fendant, after making the promise, had married 
another person, not stating she was then alive, 
and wot alleging that any request to marry had 
bedk> made by the plaintiff. The defendant 
pleaded that no request had been made. 

HUii+ the declaration was good and tbe plea 
bad; 'The contract must be taken with refer- 
ence to the feelings and intentions of the parties 
at tbe time they entered into the contract § and 
the 'defendant, being shown to have married 
another person, thereby committed a breach of 
contract* and dispensed with the necessity of 
an allegation of request. Short v. Stowe , 31 
L.O. »!9, 

9* Morel consideration. — Declaration in as- 
sumpsit alleged that the plaintiff had cohabited 
with the defendant as his mistress; that the 
defendant had seduced the plaintiff; that the 
plaintiff ceased to cohabit with the defendant ; 
andiithat in consideration that the plaintiff 
would lead a moral life, the defendant promised 
to cny the plaintiff the sum of 6l)l. annually. 

Held, bad on general demurrer ; a mere 
moral consideration not being sufficient to 
support an express promise* Beaumont v. 
Reeve, 31 L. (). 3 66. 

And see Policy of Insurance . 

• ATTORNEY. 

See Abatement, 2 ; Issuable plea , 1. 


r /'Common Late Otmrfr. 

2, In an action by on indorser agtint t tts 
acceptor of a bill of exchange, the acceptor 
cannot set up as a defence to the action, that at 
the time he accepted the hill the drawer was an 
nncertificated bankrupt, and that all his pro- 
perty had pahed to his assignees. Braitheatte 
v. Gardner , 31 L. O. 439. 

BOND. 

Replication Conc/asiofi.— Plaintiff declared 
in debt on a bond, conditioned for the payment 
of 1,000/. on a day certain, in pursuance of the 
terms of an indenture of even date therewith ; 
and for the pai formance of the covenants con- 
tained in that indenture. The defendants 
pleaded generally performance of all things 
mentioned in the condition. 'The replication > 
denied the payment of the sum of 1,000/. modo 
etformd, and concluded to the country : Held, 
upon special demurrer to the replication, that 
its conclusion was proper; since to make the 
plea good, it must he taken to allege that the 
money was paid on the day mentioned in the 
condition. 

St mbit, that the plea would have been bad 
on special demurrer, if not on general de* 
nvurrer. Roakes y. Manser, 3 I>. & L. 17. 

Cnsi-s cued in tli& jtidtitnenl : Hush if. Leake, S 
Dougl. 2.V3 ; Derbyshire v. Hatlier, 5 Moore, 
189; Smith v. 13oiid,”lO Jiing. 1*3. 

* MtEACH OF COVENANT. 

See Covenant. 

CHURCH-RATE. 

See Prohibition. 

CITATION. 

See Prohibition. 


BANKRUPTCY. 

See Duplicity. 

MILL OF EXCHANGE. 

1. Judgment non obstante veredicto . — In debt 
by A. against B for goods sold, B. pleaded, 
that before action, C., the agent of A in that 
behalf, obtained from B., for and on account 
of the debt, a hill of exchange accepted by B., 
payable at a period which had not elapsed, and 
that C. handed over to A and A., before action 
brought, received the same for and on account 
of the drbt, fee. 

Replication, that C. received the bill without 
the consent, knowledge, or authority of A and 
that afterwards, and before action, A. gave 
notice thereof to B. ; and that afterwards, and 
Within a reasonable time, the bill was returned 
to B, hy t\ Rejoinder, that C. received the 
bill with the consent, fee. of A. 

- 'The (so called) bill was taken, (a blank 
bring left for the name of the drawer), without 
the jiltiiiittff’s authority, and the plaintiff, by 
letter to the defendant, repudiated the transac- 
tion!, hut did not return the hill, 
f Ike jury having returned a verdict for tbe 
defendant* the court granted a new trial without 
tnataqi bad 

J+HeiU, that the plaintiff was not entitled to 
judgofent wen obstante veredicto. Mmfa v. 
Bull, 7 M. & G. 571. 


CONSIDERATION. 

See Assumpsit, 2 ; Judgment -debt. 

COVENANT. 

Farm- lease. — Videlicet. — Immaterial allega- 
tion. — Breaches. — Trespass. Plea, that plaintiff 
had covenanted, with a proviso for a re-entry 
in ca«*c of breach, not to set over or otherwise 
part with his lease. Breach, that he did set 
over his lease, to wit, by pawning, pledging, and 
mortgaging the said indenture of lease to cer- 
tain creditors; wherefore thedefendant entered. 
Replication, that he did not sot brer the said in- 
denture by pawning, pledging, or mortgaging 
the said indenture to the said supposed credi- 
tors t Held, that the replication was bad* vt 
traversing an immaterial allegation laid under 
a videlieet, and therefore too large. 

Another plea alleged that the plaintiff cove- 
nanted, with a proviso for re-entry in. cgfeiof 
breach, that he would not sow, reap, receive* or 
take from the amble land or aty past of, them# 
more than two crops of com euocesahrety j. hut 
would every third year summer* fallow, or Ipy 
the aVable land down wish rye-grass and stayer 
seed, ^or ptsdit with poUtpe*, or aew.wtth jxaq 
or beans, which should be twice hoed. Bgai, 
thathe did sow and take three csopfcidpiteat 
sti&eesftrijV and that he did asfcmpjqM 
yfetf ^outttmrdttlow Or lay. the araMe 
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m 


that the plaintifts, aa assig- 
.^.v. acquired arfjr right or title thereto. 

[ bad for duplicity. M'Leod r. SoMtee, 

3 D. & L. 60. See' Beta Vega v. Vianaa, 1 

fi. St A&. 284. 

2. Declaration for penalties under local act — 
Venue.— A local act for improving th» «rert® 
anil public places, &c., in llie township of Black- 
burn, directed that every male person of the 
full age of twenty- one years, • residing in or 
within three miles of the township, and cither 
being rated to llie poor rate in the annual sum 
of 30/. or upwards, or seised or possessed of 
lands within the tou'nship of the annual value 
of 30/, for the estate therein mentioned, should 
be n commissioner for carrying the act into 
execution ; and subjected to a penalty of 50/., 
to be seed for in an action of debt, &c., any 
person who should act as such without being 
duly qualified ; and enacted, that in such action 
the pi oof of qualification should lie on the de- 
fendant. Held, that a declaration against a 
which alleged generally 
I mai ne bcw-u he was not at the time 

i duly qualified, was sufficient, and that it need 


with. i^ergfMf and clover iwr pi**t W* 
potato ppr mow with (J pe**, which ww, twwfc 
or # ePiWcU toed, Wherefore the 

Replication, <hat plaintiff .did 
nc-t m, flop, &c» more than two crops, &c< $ 
andidid every third year summer* fallow a part* 

&e«, and lay down with rye-grass, &c., another 
part, &c., and did so another part, See,, with 
peas, and the residue of the arable land with 
beaM^&e. : Held, on special demurrer, that 
the' covenant against over-cropping was dis- 
tinctfrom that as to the mode of cultivation ; 
that a breach of the tenner was well assigned, 
but «kot of the latter: that the replication wae 
goodf as to the former. And not vitiated by the 
reference to the latter. * Hammond v. Coils, 3 
D. 8c L. 164. 

Cute cited in llie judgment : Stubbs r. Lniuson, 

I'M. St W, 748. 

GRIM. CON. 

Vita of separation by deed. — In trespass for ( fendant. new, uuu a «« 
crim. con. tho court permitted the defendant to | party for this penalty, whic 
plead not guilty, and also, valeat quantum, that i that he acted although he ' 

before and at the time of the committing the j duly qualified, was snfficie..-, - 

trespass, the plaintiff had relinquished and re- j no t state the paiticulars of his (nullification, 
nounccd the comfort and fellowship of his wife, , Since the rule of 11. T. f 4 W. 4 , s. 8, n > cle- 
and had finally separated himself by deed from claration for a penalty given by statute, which 
her, and was living apart from him. Harvey v. makes the action local, need not aver that the- 
Watson, 7 M. & G. 644 . I penal act was done in the particular county, if 

Case cited in the judgment: Weeden ¥. Tim- that county be the venue in the -J7 1 a rj^\jkr °o 
brell, o V. It. sJ. 1 declaration. Cook v. Swift, IS M. Sc W, *35. 

DE INJURIA. 

See Judgment Debt . 

DEMURRER. 

Trial of issues in law before trial of issues if 
fact. — The court refused to interfere by direct- 
ing issues in law to be argued before the trial 
of issues in fact, it not appearing that the de- j 
cision of the fdriner would have any bearing on < 
the latter. Roberts v. Taylor, 7 M. & b. 639. 

Csss cited in the judgment : Durdftt v* Coleman, 

9M.& W.68I. 

And see Sul tiel record . 

»■ DUPLICITY. 

1. Bankruptcy. — Fat eign judgment. — As- 
svmapsit by the assignees of P., a bankrupt, on 
a Miky of insurance made by I * . before his 
bankruptcy. Plea as to 78/ , that the policy 
was made in Scotland, that llie. said sum was 
drily ’fenced and arrested according to the law 
of Se@t» *d, at the suit of O, for a debt due to 
ItimrtlMt thereupon the said sum became, and 
was, according to the law of Scotland, in cus- 
tody of 'the law j that afterwards G. obtained 
ihdgment, which was final and conclusive 
against P. and the plaintiffs as his assignees ; 
and that by the law of Scotland aft right ami 
aflm bf P. to the said sttm have been, and still 
arV,%y teaton of tho j*ramwee, wholly barred, 
detailed; and destroyed , and ihe plainufft, at 
assignees, Merer acquired any right or title 

fibttolkatlom that tirariefandentobrnka tbei* 
preSnito of their oeni wrong { tntbonfctbM»tta» 

{j} -right and sMu af P.to the said aura » 


FARM LEA hK. 

See Covenant. 

FOREIGN COURT. 

Jurisdiction. — A declaration in debt on the 
judgment of a foreign court need not atate that 
the court had jurisdiction over the parties or 
caubc Robertson v.Slruth, 5 Q. B. 941. 

Cases (itml in ll* judgment : Ohreim v. I High* » 
Ding. :13A; s. C. 1 Moo. Ac Scott, 477 ; Sui- 
cl.ur v. Fiascr, cited on the trial of tin* Duehes* 
of Kii.gs-on, *20 How. St. Ir. 4o3 ; Wulker v 
Witter, 1 Dougl. 1, 4,6. 

FOREIGN JUDGMENT. 

See Duplicity. 

guarantee. 

See Variance . 

INFORMATION. 

Plea of not guilty to.— An information at the 
suit of th<* Attorney-General stated, that the 
Queen was seised in her demesne as of fee of 
Waltham Forest, and that the Queen and her 
ancestors had enjoyed the said forest, and the 
game of beasts anil fowls of forest, chape, and 
warren therein, and all rights, &c. ( appertain- 
ing thereto, without disturbance, until the de- 
fendant unlawfully made a fence and ditch on 
the soil of the forest, and inclosed five acres 
thereof, and separated the same from toe residue 
of the forest, and encroached and usurjied 
thereon, to the great injury and disturbance of 
the Queen in her said forest, to the damage 
and dvstatothm of the vert and venison thereof, 
and tothe disinherison of the Queen. Atmole, 



1 tt 
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that a general plea of not guilty might be 
pleaded to this information* Attorney-General 
v. Brown , 14 M. Sc W. 300. See Porter* $ case, 
1 Hep. 17, a. 


command, ejected her, and in so dmng, he- 
cause she resisted, committed the assault. Tne 


INSOLVENT* 


See Replication • 

ISSUES IN LAW. 

See Demurrer • 

ISSUABLE PLEA. 

# 1. Attorney,— A plea of non-delivery of 
signed bill is an issuable plea. Wilkinson v 
Page, 6 M. Sc G. 1012. 

2. Arbitration . — A policy of insurance con- 
tained a clause, that if disputes arose, the 
matter should be referred to arbitration. In an 
action on the policy, the defendants, * being 

under tc^ns to plead issuably, pleaded that the, . . 

case had been submitted to arbitration, that the i justifying the removal of the goods ot the plain- 
arbitrator had made his award, and payment i tiff* which were wrongfully placed on the 
into court of the sum so found due from the ' premises, to a convenient distance, doing no 


and was lawfully entitled to her possessions as 
against the defendants ; with a special traverse, 
that the plaintiff was unlawfully in possession 
or occupation. Held, on special demurrer to 
the replication, that the plea was substantially 
one of lib, tenem., and therefore bad, as attempt- 
ing to justify an assault. # 

The declaration also contained a count de 
bonis asportatis. The defendant pleaded inter 
alia, lib . tenem. in J, W., and that J, IV, 
leased the premises to the plaintiff, with a pro- 
viso for re-entry for non-repair ; that the pre- 
mises were out of repair; and that the defend- 
ants entered as the servants of IV., and be- 
cause the plainti# 1 was unlawfully in pos- 
session, See., (as the above plea);^ and also 


defendants. 

Held, this was an issuable plea. 
Thorp, 31 L. O. 113. 


Heap v. 


damage to the same. The plaintiff replied as 
to so much of the plea as related to the last 
count in the declaration, that after the removal 
of the goods, the defendants converted them to 
their own use. Held, on special demurrer, that 
the replication was good. Roberts v. Taylor , 
3 D. & Ij. 1 . 


JUDGMENT-DEBT. 

Consideration . — De Injuria . — To assumpsit 
by payee against maker of a promissory note, ! 
tne defendant pleaded that the note was given I 
for a judgment-debt, and that there was never 
any other consideration. Replication de injurift. 

On demurrer to the replication Held, that 
both pica and replication were bad. Baker v. 

Walker , 3 I). & L. 46. 

llie .J 1M, g ,u * nt : Poplewcll v . plaintiff is not, under a replication of ff 
- son, 1 > *k*?K v * " sterworth, 4 esi f ac t U m” entitled to show that the 


LOCAL ACT. 

See Duplicity , 2. 


M. & W. 9 ; S. C. 6 Dowl. 634. 

JUDGMENT NON OBSTANTE VEREDICTO. 
See Bill of Exchange, 1 . 

JURISDICTION. 

See Foreign Court • 


NEW ASSIGNMENT. 

When necessary . — If to an action for goods 
sold and delivered a general release be pleaded, 

‘ * non 

debt 

specified in the particulars of demand, and in 
respect of which the action is brought, was ex- 
cepted from the operation of the release ; and 
in order to do so a new assignment is necessary. 
Jubb v. EUis, 31 L. O. 222. 

NON-CONCE3SIT. 


LEAVE AND LICENCE. 

See Trespass, 1. 

LIBERUM TENKMENTUM. 

1. I r i etarmis.— -Trespass , — “ Liberum tene- 
tnentum '* is a good plea to trespass for break- 
ing and entering the plaintiff’s dwelling-house, 
though the premises are particularly described 
in the declaration. In trespass for breaking 
and entering a dwelling-house, the allegation 
vi et armis does not imply a forcible entry. 
Harvey v. Bridges, 3 D. & L. 55. 

Ct&es citud in (he judgment : Cocker v. Cromp- 
ton. 1 B. fit C. 409, S. C. 2D. Sc H.7J9; 
Cooke v. Jackson, 9 'D. fit It. 495; Lawe r. 
King, 1 Sound. 76 ; Newton v, HsrUnd, 1 M. 
fit 0.644; 1 Scott, N. 11474. 


See Patent . 

NON-JOINDER. 

See Abatement , 1. 

NUL TIEL RECORD. 

Concluding to the country.— Frivolous De~ 
murrer . — If a plea of nul tiel record conclude to 
the country, the plaintiff may reply without 
regard to the improper conclusion, and is not 
bound either to join issue to the country, de- 
mur, or move to strike out the improper con- ✓ 
elusion j and a demurrer to a replication, upon 
the ground of its having disregarded such a . 
conclusion, was set aside as frivolous. Toms- . 
end v. Smith, 31 L. O. 201. 

PARTNERS. 


ft. Assault, — To a declaration of trespass! 
qmeare ckuummfregit, containing a count for an 
assault, the defendants pleaded inter alia, kb. 
tenem. in J, W„ and a justification, on that 
ground, of the trespass, and that because the 
plaintiff “ was unlawfully in possession,* 9 the! 
defendants, as servants of J. W., and bjr feSfcj 


Replication taking issue an an immaterial , 
allegation . — Award of repleader , — In assumpsit 
by A., B., and C. again*; D,, upon a money 
demand, JX pleaded that the plaintiffs carried . 
on business in partnership; that tbe phuntiff 
A., ertth' the privity and coucunence of the;', 
phuhtiffs add C., requited A. to aeOf » 
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tam property belongim* to D., B., and C., a* 
co-pannen, which JD* thereupon agreed to do ; 
tMt a! he tirae ^4. requested J). to sell* and 
also at the time of the sale, and of the making 
the loans and advances by JD. to if, therein- 
after mentioned, D. believed A. to be the sole 
owner of the property, and that he had full 
authority to dispose of it for his sole use and 
benefit,!), having no knowledge that B. and 

C. had any interest in it ; that after D. had 
been 60 retained and employed to sell the pro- 
perty, and before it was sold, and before he 
had any notice cr knowledge that A . was not 
solely possessed of and interested in the pro- j 
perty, D., at the request of A. s lent divers sums 
of money to A.; that before D. lent the said 
money to A., it was agreed between them that 

D. should retain, deduct anjl reimburse him- 
s&lf the full amount out, of t^tiproceeds of the » 
property; that D. was rndwed to lend, and j 
aid lend, the said money to A . upon the faith,! 
and in consideration of such agreement ; and i 
that D. did sell and dispose of the said pro* j 
perty for A., the olhet plaintiffs suffering and 
permitting A . to deal thermvilh as his own sole j 
property , without objection or interference ; and j 
the plea then justified retaining the money to 
reimburse JD. lor such advances under the said 
agreement. 

To this plea the plaintiffs replied that B. and 
C. did not suffer or permit A . to deal with the 
said property as his own sole property. 

A verdict having been found for the plain- 
tiffs : Held , on motion to arrest the judgment, 
that enough of the plea remained unanswered 
to constitute a sufficient bar to the plaintiff’s 
right to recover ; that the replication traversed 
ah immaterial allegation ; hut that the proper 
course was, not to arrest the judgment, but to 
award a repleader. The rule that a repleader 
is never awarded in favour of the party who 
made the first fault, applies only where the 
issue is found against that party. Gordon v. 
Ellis, 7 M. & G. 607- 

Cases cited in the judgment : Jones v. Yates, 9 
13, & C. 532; 4 M. & R. 613; Sparrow v. j 
Chisman, 9 II. & C. 241 ; 4 M. & K. 206 ;l 
Wallace v. Kelsall, 7 M.& W. 264 ; Kemp v.l 
Crewcs, 1 Lord Uaym. 167 ; Atkinson v. 
Davies, 11 M. & W. 236, 

PATENT. 

. Plea of non-concessit. — Abstract of pleas . — 
In case for the infringement of a patent, where 
the effect of the letters patent is set out. 
Semble, that non-concessit is a good plea : Held , 
also, that a plea alleging that the plaintiff 
falsely represented to the Queen that the inven- 
tion was an improvement, — that her Majesty 
confiding in such representation,, made the 
supposed grant, — that such representation was 
fame, — and that the said supposed invention 
wad not an improvement, — might properly be 
pleaded together wifli a plea, that " the inven- 
tion wa* or notise to the public,*' the two pleas 
hot Iteiqg satisfactorily the same : Held, also, 
dud the fira&me&tioB&jl plea was sufffcfellj 
described ih fbe aSsftract as a pJ% fljpt,'", Jpdjj 


invention was no improvement.** Bedells v. 
Massey, 7 M. & G. 630, See 4 M & O. 995. 

PENALTIES, 

See Duplicity , 2, 

PENAL STATUTE. 

See Venue. 

POLICY OF INSURANCE. 

Plea bad as amounting to noii-ass umpsit. — -To 
a declaration on a policy of assurance, alleging 
that the insurance was made by A . as agent for 
the plaintiff and on his account, and for bis 
use and benefit, and that A . received the order 
for, and effected the insurance as such agent, 
the defendant pleaded the policy was not made 
by A., n$ agent for the plaintiff, or on his ac- 
count, or for his use and benefit, and that A. 
did not receive the order for, or effect the in- 
surance as such agent : Held bad, on special 
demurrer, as amounting to non assumpsit. 
The defendant also pleaded, that there wus not 
any agreement signed by the master and sea- 
men, or any of them, specifying what wages 
each seaman was to be paid, the capacity in 
which he was to act, or the nature of the voyage 
in which the ship was to be employed s Held 
bad, on general demurrer. Redmond v. Smith , 
7 M. & G. 457. 

Cases cited iu tlie judgment : Sutherland v. Pratt, 
11 M. &. W.296; Dow!. N. S. 013; Wuhi- 
houso v. Co win, 4 Taunt. 170; Darby v, 
Newton, 6 Taunt. 514; 2 Marsh, 252 ; John- 
ston v. Sutton, t Dough 254; Cumdon v. An- 
derson, 5 T. R. 709; 6 T. R. 723; l II. A P. 
272 ; Chambers v. Hell, 3 11. & P.604; Toul- 
roin v. Anderson, 1 Taunt. 227 ; liodson v. 
Fullurton, 4 J aunt. 707. 

PROHIBITION. 

Citation, — Church-rate. — A citation, stating 
only, in the matter of charge, that the party 
cited, (a parishioner of G.) wilfully and contu- 
maciously obstructed or refused to make or join 
or concur in the making of a sufficient rate for 
providing fuuds to defray the expense of the ne- 
cessary repairs of the parish church, does not 
show an offence cognisable by the Ecclesiastical 
Court. 

To a citation framed as above, the parishioner 
appeared under protest. The judge of tho 
Ecclesiastical Court overruled the protest, and 
ordered the party to appear absolutely. lie 
thereupon declared in prohibition, setting forth 
the citation and the other proceedings. On 
demurrer to the declaration >s Held, that the ' 
declaration was good, the citation being insuf- 
ficient to give jurisdiction. Apd that the suit 
in prohibition was not premature. Francis v. 
Steward , 5 Q. B. 984. 

Cases cited: Steward v. Francis, 3 Curt. 209, 
215, 216, 223, 226; Voley v. Harder, 12 A. Sc 
T2. 265, 302; Cooper v. Wickham, 2 Curt. 
303; Greenwood r. Greaves, 4 Hagg. Efcc. 
Rep. VP; Yeley v; Gosling, 3 Cult. 253; 
Rog e r s r. Covenant, % Mod* 194, 236. 

. PViaj PARlUEN CONTINUANCE. 

. ip*. • 
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RAILWAY OORVlmi, 

See Release. 

RELEASE. 

Wee puis darrein continuance. — Railway 
Committee . — In an action by the provisional 
committee of a projected railway against the 
engineer of the company, for a breach of con- 
tract, two of the plaintiffs executed a release, 
which the defendant pleaded puis darrein con - 
/instance. The court refused to set aside the 
plea, it appearing that one of the releasors had 
a substantial interest in the company, and was 
not a mere trustee. Hawstorne v. Gan dell, 31 
L. O. 378. 

KBl'LEADEK. 

See Partners . 

% REPLICATION. 

Discharge under Insolvent Act . — In an action 
of assumpsit the plaintiff* cannot, under a gene- 
ral replication of not indebted tnodo et formd 
to a plea of set off*, give evidence of his discharge 
under the Insolvent Debtors* Act. The dis- 
charge ought to be specially pleaded. Ford v. 
Dornford, 31 L. O. 4<i4. 

And see Bond ; Partners . 


wiU, and without any default on his parVitfol* 
down ; and in fitUing, fell upon the adjoining 
wall and dose of the plaintiff, and threw the 
plaintiff’s wall down; that thereupon the de- 
fendant, within a reasonable time, rebuilt the 
wall at his own expense, and in so doing com- 
mitted the grievances mentioned in the declara- 
tion, quae est eadem ; — Held, bad on special de- 
murrer, for not showing that the defendant 
had the leave and licence of the tenant or of 
some party having authority, to allow him to 
come on the land. Taylor v. Stendail , 3 D. & 
L. 101. 

2. Lien.—* Where A. deposits a chattel with 
B. as a security of the repayment of a debt, an 
agreement to that effect is entered into between 
them, and A, 9 by his own wrongful act, and in 
violation of the terms of the agreement, re- 
sumes possession of the chattel : Held , that the 
lien or special property, which the defendant 
had in the chattel, was not terminated by the 
wrongful act of A., and that in an action of 
trespass the agreement was admissible in evi- 
dence under the plea that A. was not possessed 
pf the chattel. Richards v. Symonds, 31 L. O. 
77 . 

And see Liberum tenement um, 1. 


reversion. 

Adding counts.— Several pleas. — In case, for 
nn injury to the plaintiff’s reversion, by de- 
stroying a chimney, &c. t parcel of the plaintiff’s 
messuage, the plaintiff* was allowed, after the 
expiration of the term allowing the appearance 
of the defendant, to add counts, for removing 
the defendant's messuage without shoring up 
the plaintiff's messuage, whereby the plaintiffs 
chimney, which was entitled to the support of 
the defendant’s messuage, was damaged, and 
for unskilfully nulling down the defendant's 
messuage, whereby the chimney of the plaintiffs 
messuage was injured. And the defendant 
was allowed to plead : 1st, to the first count, 
not guilty, by statute ; 2ndly, to the same, that 
the chimney was a private nuisance ; 3rdly, to 
the same, that it was a public nuisance ; 4 tidy, 
to the second and third counts, not guilty; 
5thly, to the second count, that the plaintiff’s 
messuage was not entitled to the support of the 
defendant’s messuage ; and 6thly, to the whole 
declaration, leave and licence. Langford v. 
Woods, 7 M. Sc (i. 625. 

Cases cited by tits court: Ross v. Clifton, II A. 
& £. 631 ; 6 l>uwl. 103.1; Hnine v. Dayev, 4 
4A.&E. 892 ; 6 N.& M.3>6. 

SEPARATION. 

See Crim Con. 

SEVERAL PLEAS. 

See Reversion. 

TRESPASS. 

+"'1* T#**e and licence.—To an action the 
^tass by a reversioner for an injury to his re- 
versionary interest, the defendant pleaded, that 
the WM>the occupier of the adjoining bone* and 
wall* and that whilst he mm jaqpvnag bis 
dwelling-house, by accident and ng^uast his 


VARIANCE. 

Guarantee. — In an action on a guarantee, the 
declaration stated a promise by the defendant, 
that in the event of A. M. making default in 
payment of a sum of money, he the defendant 
would, immediately on such default, pay the 
same to the plaintiff. In the guarantee itself 
the terms were, 41 in the event of A. Af. making 
default, I will, immediately upon such default 
being made, and a letter being sent to me ad- 
dressed , Src. f giving me notice of such default , 
pay, &c.” Hr Id, that there was a material 
variance between the declaration and the 
guarantee; the former alleging an absolute 
promise to pay on default, while the promise in 
the latter was coupled with the condition of 
sending a letter; &c., which was a material 
qualification. Higgins v. Dixon, 3 D. St L. 124. 

VENUE. 

Penal statute. — Party grieved. — Omission of 
contra formam statuti. — The enactments of 
stat. 31 tiliz. c. 5, s. 2, and stat. 21 J a. 1, c. 
4, s. 2, requiring that in actions on penal 
statutes the venue* shall be laid in the county 
where the offence was committed, do tiot apply 
to actions of debt brought by the party grieved 
to recover a penalty expressly given to turn,. as 
for extortion under stat. 1 Sc 2 P. St M* c. 12, 
s. 2. i 

A count on stat. 1 & 3 P. & M. c. 13,.. 2, 
alleged, that plaintiff*, hone m distrained 
damage, feasant, delivered to defendant, as 
pound-keeper, and by him impounded and kept 
in the pound for one whole .wtnMt; end’ that 
while , the hone was so impounded, defendant, 
being Mich keeper, demanded and .-took Srotn 
plaintiff, .for keeping Ike some in pound, 3fc, 
being, mora than the. eum of «<k for, one whdte 

dwtreen . fffid had, ;on ? motion mmueetfwf 
judgment, for not laying the act s* done 



Sttperwe Tomth* Vk^Chenadk^.^ Qu e etd e Dench . >1*7 


***&• farm £tb**ti*utt f ; though tire mmxitmt 
xornkmOmy <* whereby and by force of the attmte 
“ •ucfac****” &e., * an action hath accrued to 
the. plaintiff, being the party grieved, to de- 
mand*” &c-, 6/., “and also the farther aum of 
S#t 6d„ the last mentioned sum being the sum 
of money which the defendant took above the 
hn of 4 d. f6r such whole distress. Fife v. 
Q. B. loo. 

h Oates Sited iti the judgment I arl of Spencer v 
' &mmaell,3M.& W 163, Cnlliford v. Blawford, 
I t bhow. 3oS. b C-; CuUiibrd v. liUndtaCd/4 
Mod. 129, (\irth.2 \*2 , Comb. 1<H, Holt, 52V; 
Jtkirber v. I ikon, 2 M. 6c S. 126, Pope v. 
Dai* is, 2 iaunt. 2o2 , L e i lnrke, 2 hist, 
J43 , Ailei* v, btear, Cro. Eli/. 61 >. 

And see Duplicity, 2. 

VERIFICATION. 

See Abatement , 2. 

i « 

-ty VI LT ARM is. 

i See Liberum tenementum , 1 . 


RECENT DECISIONS IN THE SUPfiU 
4 lilOR COURTS. 


REPORTED BY BARRISTER-* 0» 1 II L SlX»R\Ii 
COURTS. 

IKoll* Const. 

GGrii okdfh of IS 15. 

Buncombe v. Levy, May 22, lb4G, 

A second order to amend cannot be obtained as 
of coarse aftei the ansuei of a defendant , 
though other defendants may not have an- 
swered. 

Tun a as a motion to discharge an order to 
amend, obtained as of course, for irregularity. 
It appealed that there were two defendants to 
tile origin*! bfll, Let y and Lewis. Levy put in 
a sufficient and Lewis an insufficient answer. 
Th? plsuntjft excepted to Lewis’* answer, and 
then ^amended, requiting Lewis to answer the 
exceptions and amendments together, but not re- 
quiring any fuither answer from Lc\y Lewis 
put in Ins answer, and tlic plaintiff obtained 
*the order to amend, to which both defendants 
wer4 required to ahswer, which rfc was the ob- 
ject of the piesent motion to discharge. 

Mr, Southgate for the motion, cited Davies 
/r, Frout, 5 Ben. 173. 

Mr* Hattett % contn\, rehed upon 32nd and 
33rd sect, of Order 16 of 1845, and partly upon 
*he difference between the wording of the 66th 
Orderi and the 13th Order of 1828. 

Loid Langdalt , after stating the facts, said, 
that hi thought die case clfe&rly came within 
[ tho 66th Order, and that the order \o amend 
nad irregular, in being obtained a* of teontee. 
it had* been said that there Was an ineohsfetettty 
bttWeeti the 6Mi Order and the 16th Article 
of the’ 16th Order, but he did trot think too. 
ihnd he wmM advise jgentletmw ti> ebitftrde 
the New Orders by the words euhttStteff { in 
thdrn, mkt Uoi by reference #o former 1 attics, 
whnrtithey mm mteuded tb suptVsede stim- 
ihmiiio mtrlifj, » ^*3 * ku^uui 


V(n«ft8tttll«v sf Cn|hiUf 

Whitfield v. Lequentre . April 36th, 1846. 

TAKING DILL PRO C0NFES8O. — CONSTRUC- 
TION OF ORDJSR8 77 & 79 OF MAY, 1845. 

Where a defendant has not put in fit gnawer 
tn due time , under the 77th of ih,t Orders of 
May, 1S45, and the plaintiff \ has givph the 
notice i equtred by the 7 9th qf those Orders, 
the court will Older the cteek t af th$ regards 
to attend with the bill fur the purpose of its 
being taken pioconfesso, clthoityh a writ of 
attachment may not have bicn issued* » 

This was a motion that the clerk bf flic 
writs and records might be diiccted to attend 
with the hill foi the put pose of its being taken 
jno cenfesso. A similar oidei had been ob- 
tained, but the register bail refused jo draw it 
up, conceiwrig that accoidmg to the terras of 
the 79th Oidei of 1845, a wilt of attachment 
ought first to have been issued. The affidavit 
m support of the motion stated that after the 
appearance of the dsfeudant inquiries had been 
made to ascertain the delendauvs place of resi- 
dence, and tint the dtponent was unable, al- 
though lie had exercised due diligence to pro- 
cure aw lit of attachment, oi any subsequent 
process for want of atiswei to be executed 
against the defendant, and it was believed be 
was out ot the jurisdiction. 'lho affidavit also 
stated, that tin notice iu the Ixmdon Ciseatte, 
required by the Votli Older of May, l«45, as i 
preluninaiy step previous to taking the btllpio 
confesso , had been dul) inserted. 

Mr. Wa/Juid, for the motion, cited Courage 
v. Warded, 4 ilure 4b I . 

The 1 1 ce+Chancellor said that it did not ap- 
pear to be necessaiy that an attachment should 
be actually issued irrevtoua to such an applica- 
tion, and ordered that the clet k of tho records 
and writs should attend with the bill on th' 
next heal. 

(Queen's ttrnrft. 

(Bfcfore the Four Judges.) 

The Queen v. William Joms Easter Term, 
1846. 

RATING. — CXftM l*T(OX OF HOCIR FlKH UNPRK 

6 & 7 vicr. c. 3b. 

The statute 6^7 Viet c 36, i* crept# fdOm 
the poor rate property occupied by societies 
established exclusively for thtpuspbserof sci- 
ence, literature, and the fine arts they arje 
to be supported u holly or in part by volun- 
tary contributions, and shall not, and by then 
laws, may not, make any didldend, gift, dim- 
ston,or bonus tn money untuor betu een any of 
their members . 

Held, that to bring a society uithin the pro- 
visions of the vet it must apjear not only 
Ahot the members do not participate in any 
profits* but that by the rates qf the society 

\ they One prohskUed from doing so. 

Qom, Whether a religious tract sobietp can 
» hittrmed * ttterpy soetity totfhih the niton- 
i 'imyoftheact. >* 



*#• Mnperkt Cornier 

A eert'fieate, dated the 16th October, 1843, statute does not admit of aujrfcreepttoii. Ok 
waa mated stating that certain houses and the other point I do not desire to e xpre ss any 
premises sitaate m the parish of St. Gregory, positive opinion, but will only observe it nas 
by St. Paul, m the city of London, and occu- been strongly urged in argument that it wouM 
P»d by a society called The Religious Tract be strange to say that this was not a literary 
Society, weiw entitled under the 6 £ 7 Viet. c. society, when it is connected with the highest 
36, to be,exempt from the poor-rate. A rate objects of literature, and is intended to 
having been made m which the premises of awaken the highest energies of literary men 
thta society were omitted, an appeal was tried for the purpose of diffusing by them the bless- 
at the quarter sessions, and the sessions ordered ings of religion • j et it is more surprising that 
the certificate of the barrister to be annulled, if that was intended by the legislature as a 
subject to a case for the opinion of the court cause of exemption from rating, it was not m- 
The society is supported by annual voluntary eluded in the list of exemption as “religious 
contributions, ana its object is to promote the and charitable societies” when •* literary and 
knowledge of the Christian religion by the cir- scientific societies ** are so distinctly put 
culation of religious tracts and treatises on < forward. There eecmr much reason to doubt 
various literary and scientific sublets, sub- 1 whethei any such intention existed 
servient to the diffusion of religious principles./ Mr. Justice Patteson. I am of the same 
The members of the society neier have derived opinion, that the first objection is a good one. 
any profit from the undertaking, nor was it. i he statute does not inculy say that no such 
ever contempl ited by the rules of the society! division of the funds does take place, but that 
that the membcis should ever receive any di- by the laws of the society no division may take 
vidend or urofit. r l he statute exempts societies j lace. It therefore appears to me that theri* 
established exclusively for the purpose of must be a prohibitory cliu«c to tint effect, and 
science, literature, and the fine arts , and they that if then was no such liv tint the society 
must be supported wholly or in part by volun- did not come within the provisions of the 
tary conti (buttons, and shall not, and by the r statute On the other point I do not give any 
laws may not, mike anv dividend, gift, di\ mon, | positiv e opinion Ibis society docs not appeal 
or bonus m money unto oi betwten any of its to fall wit run the net of parliament, it is not a 
members society for htcrrtnre or science, or for the fine 

Mi. Robinson, in suppoit of the order | art® txclunvely, or even at all , but to be with- 
of sessions, contended, first, that this was m the act it must be for one of tlic«e objects 
not a sot it ty exclusively devoted to litera exclusively r ihis appeals to be a society foi 
lure, science, oi the fine aits, that literature higher and better purpose? than those of mere 
could not be said to be its sole object, but litcratuie, and though it disseminates books for 
merely the means by which the objects of the | that purpose, still literature is made snhbeivicnt 
►ociety weie promoted. Secondly, that this to flu dissemination of religions principles Its 
society docs not come witlnn the provisions of real object, tlieicfore is not literature, hut 
the statute, vvhu h contemplates casts not only religion, and for that reason 1 am inclined 
wheic the members of the society do not to think that it does not con.o within tilt pro- 
div ide any dtt idend or bonus m money, but \ isions of the statute , 

wheit, by the mles of the societv.tlic members I Mr Justice JI tihams I am of the «*aine 
arc ptohibitcd fioui doing yo, and that inas- I opinion. It seems to me that as there has not 
much as the membeis of this society may at been passed any luvof the society preventing 
k oim time divide some of the pioctcds, they do the division of piofits, although «ucn diusion 
not come within the exemption j has not taken plucc and may possibly never take 

Mr. Seijcant lal/onul , contik, contended place, the society has not brought itself within 
that this «ocnty canic within the «pint and ' the w ords of the statute r llus is a case of an 
meaning of tl statute , uid that although there exemption from alegal liability and the society 
was no law of the society actually prohibiting must therefore distinctly br.ng itself within the 
any ilMubution of the funds, it was biifiicicntly exemption. It maybe said, and indeed has 
mamft vt that by the constitution of the society been, that to propose a law to prohibit the 
no piofit to its members was cvei contempl ited members of this society fiom dividing the 
Secondly, this society circulates through this profits among themselves would have been inl- 
and other countries tracts on religious and pertinent and superfluous, and that it would 
•scientific subjects, and it is not the less a literary hav e been somewhat like passing a law that the 
society because it has a higher and nobler ob members should not 'teal , but whatever may 
ject m x ie\v than literature alone. be the strangeness of requiring such a law in 

Loid Henman, C J. 7 here is no doubt this case, it is clear that the terms of the act of 
whatever that the recpisiuons of the statute parliament must he complied with Such a form 
are that the laws of the society shall contain an 0 f declaration as is required by the act must be 
express enactment that there shall not be any made id order to bring the society within the 
division of the funds of tne society among its exemptions it contains. On the other point it 
members. It is not enough to way that there is seems to me that it is impossible to say. that 
nothing in the regulations to countenance such this society is exclusively a literary or scientific 
a division, hut it is expressly required that any society or for the propagation of the fine arts, fbr 
jdhmtfui should bv the laws of the society be l fipd th&t although all these things may beam- 
rendered impossible. That provision in the ployed, they ere to be made in erejy case sub* 

ben lent to the purposes of religion. 


Superior Courier Qrlk fraetk* GtmrLr-Commm Pitas . . 


m 

Coleridge, J„ at chambers,, for his fiat, but his 
lordship referred the parties to the court. Ac- 
cordingly, 

Peacock now moved that a certiorari might 
issue fume pro tunc, and submitted that as the 
attempt to apply within six calendar months 
had been frustrated by the occurrence of the 
Easter holidays, this was a proper case for the 
indulgence of the court. He admitted, how- 
ever, that he had been unable to find any case 
in which the writ had been allowed after the 
expiration of the six calendar months limited by 
the statute 13 Geo. 2, c. 18, a. 5. 

. . — , IVightruan, J. Then it seems to me that I 

done with those funds. For the want of such 1 have no discretion. This application must be 
.a prohibitory law it seems to me that this so- governed by the statute, and according to that 
ciety does not come within the description of you are out of time. 


■ Mr. Jmtkw Wigldman. Tha act of pwlia- 
ment was pasted for the purpose of exempting 
particular societies from the operation of a 
general law. To enjoy that exemption these 
societies must show that they fulfil the required 
conditions. Is that so here? It is required 
that members of the society should not 'divide 
the profits derived from their funds, and that 
by laws of their own they should be distincly 
prevented from doing so. It is not sufficient 
to say that there does exist among the laws of 
the society an affirmative law declaring how the 
funds shall be employed, there must be a pro- 
hibitory pnevision declaring what shall not be 


the exempted societies mentioned in the statute. 
With respect to the other question, which is 1 
indeed by far the more important one, I think \ 
that the society does not come within the ex- 
emption, and if thi3 is an oversight in the act ; 
of parliament, it may speedily be remedied. It \ 
is not a society for literature, science, or the 
line arts. They are not sought to be extended : 
or promoted by the society, and most certainly j 
not exclusively. The society is exclusively de- j 
voted to the diffusion of the knowledge and in- : 
fluence of Christianity : literature anil science I 
. are used by the society only as means to a ! 
higher and better purpose, as all the books of I 
the society emphatically declare. It is not ne- 1 


Application refused. 


Easter Term, 


CTommou 13 Iras. 

Hodges v. TopUs and another. 

I84fl. 

DEFAULT IN NOT COINCJ TO TRIAL. — PAUPER 
PLAINTIFF LI A 11 LE TO COSTS OF THE DAY. 

Under rule 10 of Hilary Term , 2 W. 4, a 
plaintiff admitted to sue in form A. pauperis, 
and making default i?i. not going to trial 
a tier a regular notice , is liable to the costs 
of the day , although the default be occasioned 
by the mistake of his attorney's clerk. 

The plaintiff in this action lin (1 by an order 
eessaryto decide this ease upon this point, for bearing (late the 29th of January, 1840, been 
the other is sufficient to dispose of the question admitted to sue in forma pauperis , and the 

of the right to exemption from the rate. cause was set down for trial, pursuant to a pre- 

Ordcr of sessions confirmed, j vioiis regular notice, at the sittings for Middle- 

j sex after last Hilary Term. It appeared, how- 

13ci!rf) Vrarttre dTourt. ever, u P on affidavit, that the clerk to the plain- 

Regina v. the Justices of Anglesea. Easter i ‘“T" ntton ! , T ! ,ad % 1,1 11,10 an crror in . 

Term 1846. filling up the jury process, in consequence ol 

* * ' which he failed to enter the cause in proper 

< eriiohari. when to he movkd for. 1 time with the marshal, and the trial therefore 
A certiorari to bring vp an order of justices I did not take place iri accordance with the 
will not be allowed ajter the exjnration of notice. A rule nisi having been obtained call- 
the six calendar months limited by the stat . j mg upon the plaintiff to pay the costs of the day 
13 Geo. 2, c. 18, s . 5. j for not proceeding to trial, pursuant to his no- 

At the Michaelmas quarter sessions held t,ice, under the authority of the Rules of Hilary 
for the county of Anglesea, on the 10th of Term, 2 W. 4, rule 10, 

October last, an order was made by the justices, Dowling, Serjeant, now showed cause. The 
subject to a special case. No steps were taken ! rule of Hilary Term rendering a person who 

z * . * . . . * . . i •_ > i* . .. ?_ r _v. r i. 

for the purpose of obtaining a certioran 
bring up the proceedings until Saturday the 
11th of April, (the day after Good Friday,) 


when, upon application at the judge's chambers, 
it was found that in consequence of the Easter 
holidays no judge would attend until the 1 5th, 
which was one day beyond the six calendar 
months next after the order of sessions was 
made.* Application was subsequently made to 

% The stat. 13 Geo. 2, c. 18, s. 5, efjl&ts, that 
“ no writ of certiorari shall be granted,** &c, 
"tb remove any conviction, judgment, order, or 
other proceedings” "by or before any justice or 
justices of the peace;” &c., "unless such certio- 
rari be moved or applied for within eifc calertdjw 
months riexfc fcftef such cbnvietkHi, jodferoeiit, 
order; br btffVr proceedings, bC eo hid or 
made/* * : * - if ^ 1 


to j sues in formd pauperis liable to costs for default 
in not proceeding to trial after notice, though 
not dispaupered, does not apply to a case like 


the present, where the default has proceeded 
not vexatiously, but from unavoidable careleesr 
ness. The cases of Doe d I And say v. Kdwards 
and others , 2 Dowl. 471, and (lore v. Morphew , 
8 Dowl. 137, support this distinction. 

Channel l , Serjeant, contra. The rule of 
Hilary Term was framed to meet a case like the 
present, which before that rule could not have 
arisen until the plaintiff had been dispaupered. 
A power now is in exactly the same situation 
tfe any other plaintiff, and bound in the same 
manner fo pay the costs of -the day for his 
fifth In not proceeding to trial, although it mi*/ 
be Whelto the result of hfs attorneys neglect. 
Gore v. Morphew, 8 Dowl. 137- 



m 


Vtyettor Court*: CottortM PtMu.—Uaxk&iuti'. 


iBj r the C, hurt.- Hwe fioti^B of trial ha> b<en lrttet of oHotramt wBfc'the banker^- eeoetyf (dr 
giv4ft* Va th4 regular and ordinary Wiv, and ifi ! the deposits Appended theteto’ #mild ‘ bt 1 tit- 
paradimec'of that notice the defendant has ne- 1 changed for scrip on its production at the office 
Cfwsrilf incurred certain expenses. In conse* I of the company, add oo the plaintiff exeratiiig 
qUetice of a very gross error the trial of the , the parliamentary contract and subscribers* 
cause did not take place, and therefore the ; agreement. The plaintiff paid the dtJ)ositii 
plaintiff has incurred a liability to pay the costs t doe time into one of the bankers mentioned, 
of the day, and this although the error was oc- 1 and afterwards attended at the office of the com* 
easloned by the mistake of his attorney's clerk. | pany for the purpose of executing the necessary 
The rule therefore must be made absolute. j deeds. On the *27th October the plaintiff ap- 

Rule absolute. 

t?jcrf)r(|unr. 

Wuhtdbh v. Spoil iswoode. Trinity Term, 12th 
June, 1S4G. 

RAILWAY SCII KM K. — COM M1TTKK-M AN. — 

RKCOVKltY OF OK POSIT. . 


j pled for scrip, but it was not given, and after 
j many fruitless applications, she was told by the 
! secretary, on the 1 2th November, that the di- 
rectors had finally determined not<to issue any 
scrip, and 'that a statement of the accounts 
1 would be made out, and the surplus, after pay- 
< ing the expenses incurred, would be refunded 
to the allottees. It appeared that 400,000 
An allottee of shares in a railway scheme 1 shares had been applied for, and 70,000 allotted. 


which has proved abort ive 9 mtnt recover back, 
in an actiou for money had and received, 
the v hole amount paid by way of deposit. 

Tiir first count of the declaration in sub- 
stance stated, that the defendant and other 


but deposits had been paid on 4,000 only. The 
learned judge directed the jury to find a verdict 
for the plaintiff, and reserved liberty for the 
defendant to move to enter a nonsuit. A rule 
nisi having been obtained accordingly, 

Jerris and Willis showed cause. The first 


persons agreed to form a joint stock company , r ™ an “ w* V f «L r J 

culled the “ Direct HirminUam. Ovfonl. Itea.1- 0,J J ect ‘ HI ? was > that the letter of allotment 18 no 


VSf* » i, l '»i»Kha.n, Uxfo,<l > lU-ad- °Xof ’the^ontract ; the answer to which is. 
” L ♦' l, !?. n J, ‘ nCt ; on .i a,lway . C ,°: n : that though the directors did not allot the 

inwW til. ' ,1 ' ° , n*i'>nK a rai »a) m „ n j, cr u f shares which the plaintiff applied 

miller the powirx of an act of parliament, . . . „ » VS M 

capital 2 , 00 ( 1 , 000 /., in 80,000 shares of 23/. for ’ ^ he T^. 18 el ? SS t J f i bmding contract ,n re * 

each; that the committee of management al- *£* jSSSSJ’ I 

... .1 i t was, that the company i 

issue scrip ; but if 

— _ .. .c S Viet. c. HO, is 

deposit 1 ” rrai * m caT,nex * on W ^ 1 the -^th, lt 19 clear 


The second objection 


lotted to the plaintiff .to shares, andlhereupon, wa \ th at‘he P“ ny bel "« onl y I'^v.s.onally 
in consideration of the premises, and that the 7° & Tv ictT 

plaintiff would, on or before < Jetober, pay into * ft? £ * ' “** C ‘ 


the bankers of the company a deposit of 
2/. 12.v. Oft. a share and execute the parlia- 
mentary conti act and subscribers* agreement, 
&<?,, the* defendant promised the plaintiff to 
give her in exchange for the litter of allotment, 
scrip certificates for the s.rd shares. The de- 
claration then alleged that the plaintiff paid the 
deposits into the banker’s, and was always 


that the power exists, lor the latter section im- 
poses a penalty on persons issuing scrip before 
provisional registration. That view is confirmed 
by the provision of the f>lst and 52nd sections. 
At all events the plaintiff is entitled to recover 
on the count for money bad and received. The 
case of Nockells v. Crosby , 3 II. & C. 814, is 
directly in point. Until the company is formed. 


ready ami willing to execute the parliamentary .. ec ¥ \ * i* 1 1 r ' e 

contract and subscribers’ agreement, but that the sub.cnl.ers are notlmbleforany of thepre- 
the defendant discharged the plaintiff from so l,minar >' as they only contract to be- 

doing; yet the defendant, not regarding his of 7»?f.2 

promise, refti«ed to deliver the scrip certificates, ‘"^‘tilted, l^e 2/. 1 s. 6d. jier .hare constats 
The second count was for money had and re- *he de,H,.»t by way of earnest of l Os. in the 
reived to the plaintiff's use. 'lie defendant hundred pounds, m pursuance of the 23rd aec- 
pleaded to the whole r.nn assumpsit, and also tlon . of £ 8 . and , * he ten per cent, 

traversed the matenal allegations in the first required by the standing orders of the House 

* of Commons. 1 he latter sum the plaintiff is 

clearly entitled to recover, as the company is 


count 

At the trial before Pollock , (\ II., at Guild 

hall, it appeared that the defendant was one of ™ ...... — 

the provisional co.nmiuee of a railway scheme 7 ,^’ ‘Tm 1 wT 

(called the “Direct Birmingham, Oaford , /VcA/orrf v. Dor«, 5 M. & W- 2 ; 

Reading, and Brighton Junction Railway ' 

Company,”) which had been provisionally re- i 
gistered under the 7 & 8 Viet. c. 1 10. On the ' 


7th October, 1S43, the plaintiff wrote for 
shares, and on the 18th received a letter stating, 
” that the committee of management had allot- 
ted to her thirty shares in the pro* osed under- 
taking ; and requesting that the plaintiff would 
pay the deposit of 2/ 12 $.6d. per share into 
CM uf the bankers mentioned on or before the 
4«h October, otherwise the letter of allotment 
would be null and void. It also stated that the 


quasi 
ureliiiui 
has 


9 Bing. llo. 

•support of the rule. The sub* 
/ undertaking like the present are 
i, and liable to contribute to the 
‘expenses. The contrary doctrine 
illy rested on the case of Kempmn 
r. davtufers, 4 Bing, 5 ; but that case* though 
never expressly overruled, has generally bean 
considered us bad law. Nockells v. Crosby is 
dbfehftguxshablfl from this case, for there it was 
eapeqmly agreed Shat the money paid aa de- 
posit should' be put oat at imereatfor the f 




Superior Court* . £*ck*quer,— Buriats* of the Courts,— Chancery Sittings. U& 


fit pi the -subscribers. ■ Hpt some preliminary 
expenses must necessarily be incurred, There 
w So valid distinctioa in this respect between 
tfe diflferent portiops of the deposit : the 2s. 6 d. 
willetend on the same footing as tlie ten per 
e&iU It is clear from the provision's of the 7 
& 8, Viet. c. 110) that the secretary had no 
power to issue scrip. As to the first count, the 
contract there stated is not proved* for the 
letter was a mere intimation that the banker’s 
receipt would be exchanged for scrip. Besides 
there is no evidence that the scheme has been 
abandoned. 

Cur. adv vult* 

Pollock , C. B., delivered tlie judgment of the 
court. (After stating the facts, Ins lordship 
proceeded.) We think the decision in the 
case of Nockells v. Crosby , 3 B. & C. 814, 
governs this case. It is therefore unnecessary 
to give any opinion upon the special count, as 
to which some doubt may be well entertained, 
foi* we are all of opinion that the plaintiff is en- 
titled to recover upon the cuuiit “ for money 
had and received,” and that the verdict found 
for her on that count should stand \ but that the 
verdict on the other count should be set aside, 
and a verdict entered for the defendant. With 
regard to the point that the subscribers to an 
undertaking like the present are quasi partners, 
and that the subscription is tp a common fund 
for' the purpose of defraying the preliminary 
expenses of the company, we think' that such 
is not the true result of the publication of tlie 
prospectus, or the application for shares, and 
we think that no partnership ever actually 
commenced, Pitchford v. Doris, 5 M. & W. 
*2, decided that a subscriber, who . lu^d taken 
shares and paid deposits is not liable for the 
contracts of the directors, unless he knew and 


earnest of 10s. in the hundred on 25J., in war- 
i nance of tlie 23rd section of the T Viet. c r 
1 10* and that the residue of the deposit wag 
the ten per cent, required by the* standing 
orders of the House oi Commous. Beyond all 
doubt that amount must be returned to the 
plaintiff, and we think that the other must also 
be paid back, ou the ground that it was paid 
for the special purposes of a concern which baa 
been abandoned, and therefore the money 
could not be applied to those purposes. The 
judgments of Holroyd, J., and Lit tied ale , J., 
in Nickolls v. Crosby, will apply here. Holroyd . 
J., says It appeared to me at first that thje 
was very like the case of a partnership which I 
put during the argument, but here the concern 
was never really set a going ; anil I think that 
! the expenses incurred in setting a scheme on 
foot are not to be paid out of the 'concern un- 
1 less they are adopted when it is in actual ope- 
ration.” And Littledale , J., says u Suppose 
j there had been no subscribers,, then the pro- 
jectors must have paid all the expenses, . If 
, then one person only subscribes, lire all those 
expenses to be cast upon him ? The hardship 
and injustice would be monstrous; yet that 
would be theconsequcncc in such a case were 
we now to hold that the plaintiff" was liable to a 
proportion of the expenses incurred by these 
defendants. Willi respect to’ the purposed 
; partnership, it is plain that there cou)d be none 
! until the money was laid out .in . execution of 
! the proposed sclitmc.” Upon these grounds 
! we think that the verdict ought to be entered 
j for the defendant on the firt*t, and" that it ought 
; to stand for the plaintiff* on the other count. 

j BUSINESS OF THE CO U UTS. 


assented to them, proceeding with a smaller 
amount of capital* That has been since fre- 
quently acted on in other ca?es. In Nockells 
Ye Crosby a similar doctrine was laid down. It 
appears to us that the application for.shares and 
payment of deposits amounts to nothing ; the 
shares subscribed for are so few that the con- 
cern could not proceed, and the 4 scheme must 
necessarily be abortive. With respect to the 
other: point, it is an answer .to. say that the 
allotment of shares in an abortive scheme is 
really not a compliance with the application. 
If -the* scheme ceases, nothing Whatever is 
allotted. It was argued on the p.art of* the 
defendant, that there was no evidence of the 
concern being at an end. We thinkthe answer 
give# at the office of the company to the 
inquiries of the plaintiff was evidengeto go to 
the - jury that the concern was abqAlpbc], 1 and 
being unanswered by evidence mmtmp'pM; t of 
t hk defendant, we think that tfewBqr were 
warranted in finding that the schedmeaa at an 
endw-v w^Jpoi) the " authority of NbckeVs *. 
'CmmBy we think the plaintiff entitled to recover 
4m4hakouat>Ior *noneyhad and received. *-> A 
was raised; but mb* diuefo aignedias 
tvwhcthtiiibetfe woo my difference between me 
pOrtienM($he 4 qp 08 it>at>d eke biker J it appe al. 
Bzgdtatr Ihttes'dA wae thc<iepo*itby 


Common , , 

This Court will, on Monday the (Uli ihiy of July 
next, hold u Sitting, and will proceed lo give judg- 
ment in ccrtnin of tlio matters standing over for the 
consideration of the court. .... 


CHAXCKRY SITTINGS. 

After Tt j nit if Term , 18 Ur. 

ILortr dlljanrdlor. 

AT LINCOLN*# INN. 
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(Petition-day) Petitions, 

10- (Unopposed first), Short 
i . Causes, and Causes. 


. 11 \ 

. 13 1 

I 

i7 ((Petition-da)) Short Causes. 
{ Petitions, und Causes. 


14 

15 

16 


Pleas Demurrers, Excep- 
tions, Causes, and Fur- 
ther Directions. 


18 

20 

21 

22 

23 


i 


Pleas, Demurrers, Excep- 
tions, Causes, and Fur- 
ther Directions. 


3 

% 

6 

A 

U 

9 

10 

11 

M 

uv 
16 
17 
lb 
20 
■ 21 


Motions. 


Pleas, Demurrers, Excep- 
tions, Causes, und Fur. 
Dir*. 


The 4tli Seal — Motions. 
q | (The General Pctition-dav— 
( Petitions & Short Causes. 


. 25 Motions • 

. 24 Petitions m General Paper. 

Short Causes, Consent Causes, and Consent Pe- 
titions, every Satuiday ut the sitting of the court. 

Not rev.— Consent Petitions must bo presented, 
and copies loft with the secretary, on or boforo tlio 
Thursday preceding the Saturday on which it is 
intondeif they should be hoard. 

Yirr-Gfctnrcllorof England* 

Monday • June 22 The 1st Seal— Motions. 
Tuesday . • • 23 ) Pleas, Demurrers/ Excep- 


Wednesday 
Thursday • 


. 25 ) 


tions, .Causer, 
Dirs. 


and Fur. 


Tuesday . 
Wednesday 
Thursday • 


2S 


24 


VTfCsfiT&anccllor ttmgljt Erur*. 

Monday • June 22 The 1st Seal — Motions. 

Pleas, Demurrers. Excep- 
tions, Cuuses and Fur- 
ther Directions. 

Bankrupt Petitions and 
Causes. 

f Pleas, Demurrers, Excep- 
25 < tions. Causes, and Fur. 
( Dirs. 

or S (Petition-dnv) Petitions and 
26 1 Causes. 

27 Short Causes and Causes* 


Friday . 
Friday . 
Monday 


» Q ( The 2nd Seal — Motions and 
1 Causes. 


i 


Thursday . 

« 

Wednesday 

Tliursday • 

Friday * • 

Saturday , 
Monday « 


SO 


July 1 


Pleas, Demurrers, Excep- 
tions, Causes, and Fur- 
ther Directions. 

Bankrupt Petitions and 
Ditto. 

( Pleas, Demurrers, Excep- 
tions, Causes, & •Further 
Directions. 

3 j (Petition-day) Petitions an£ 

4 Sboit Causes end Causes. 

6 l The 3rd Seel— Motions and 
) Causes, 





Chancery SUtk^t , Week. i*j 


IPIrtii Di 

•, 9 ? .? . tioos, ( 

1 Dmciti 


Wednesday 

Thursday . 

Friday • 
Saturday 
Monday 

Tuesday • 

Wednesday 

Thursday • 

Friday , . 
Saturday • 
Monday 

Tuesday • 

Wednesday 
Thursday , 
Friday .• . 

Saturday . 


_ Causes, & Further, 
Directions* 

o (Bankrupt Petitions snd 
I Ditto., 

/ Pleas, Demurrers, Exeep- 
9 4 lions. Causes, & Farther 
\ Directions. 

• . 10 Petitions aud 

• • 11 Short Causes and Causes. 
July 13 i Bankrupt Petitions and 

y l Ditto. 

Pleas, Demurrers, Excep- 
• 144 tions, Causes. & Further 
Directions. 


1 


| Bankrupt Petitions snd 
* * | Ditto. 

{ Pleas, Demurrers, Excep- 
tions, Causes and Fur- 
ther Directions. 

( (Fetition-duy) Petitions and 
• * 17 \ Causes. 

• . 13 Short Causes and Causes. 

ark l Bankrupt Petitions and 
• ’ 20 j Causos. 

f Pleas, Demurrers, Excep- 
. . 21 j lions, Causes, and Fur- 

( ther Directions. 
a a S Bankrupt Petitions and 
• * 25 ( Ditto. 

• .23 The 4th Seal — Motions. 

a, ( (Petition-day) Petitions & 
* • 24 * Cau.es. 

ar ( Short Causes, Petitions and 
• • l Causes. 


Frijbsy . 

Saturday . 

Monday • 
Tuesday . 
Wednesday 
Thursday • 
Friday . 

Saturday • 

Monday 
Tuesday . 
W edruiday 

Thursday . 
Friday . - 
Saturday • 


• TO (Petition-day) Ditto, 

' I Short Causes, Petitions, 

• 1M (unopposed first,) and 

( Causes. 

• 14 f Bless, Demurrers, Causos, 

• 15 1 Further Directions, and 

1 16 ) Exceptions. 

• 17 (Petition-day) Ditto, 

! Short Causes, Petitions, 
(unopposed first,) end 
Causes. 

. 20 ) Pleas, Demurrers, Excep* 
. 21 * tions, Further Dir*. and 

. 22 ) Causes. 

a, S The 4lh Seal— Motions and 
• 23 { Causes. 

otS (Petition-day) Petitions & 
"-*1 Causes. • 
a* ( Short Causes, Petitions & 
* l Causes. 


SMALL DEBTS BILL. 

The government hill of 133 clauses has just 
been printed. It proposes to enlarge the county 
and other local courts to 20/., with power to 
remove actions above 5 /. to a superior court 
under a judge’s order, ou terms of giving secu- 
rity, &c^ with concurrent jurisdiction to the 
courts of Westminster, when the plaintiff 
dwells more than*20 miles from the defendant. 


NOTES OF THE WEEK. 


Monday * 
Tuesday • 
Wednesday 
Thursday • 
Friday • • 
Saturday . 


27 

23 

29 

30 

31 


j* Petitions and Causes. 
Short Causes and Causes. 


Aug. 1 Bankrupt Petitions. 


Vtw-®ftanctUor UB igram. 


Monday • June 22 -J 

Tuesday • . . 23 1 

Wednesday • • 24 > 
Thursday • . . 25 ) 

Friday . ... 26 

Saturday . * • 27 

Monday • • • 29 | 

Tuesday . . .30) 

Wednesday July 1 > 
Thursday > . . 2) 
Friday , . . S 

Saturday . . . 4 j 


Monday 

Tuesday • 
Wednesday 
Thursday . 



The 1st Seal— Motions & 
Causes. 

Pleas, Demurrers, Excep- 
tions, Causes, and Fur- 
ther Directions. 

(Petition-day) Ditto. 

Short Causes, Petitions, 
(unopposed first,) and 
Causes. 

The 2nd Seal — Motions and 
Causes. 

Pleas, Demurrers, Excep- 
tions, Causes, And Fur. 
Dirs, 

(Petition-day,) Ditto. 

Short Causes, Petitions, 
(unopposed first,) and 
Causes. 

The 3rd Seal — Motions and 
Causes. 

Plena, Demurrers, Excep- 
tions, Causes, and Fur- 
ther Directions. 


UNQUALIFIED PRACTITIONERS AT THE 
SESSIONS. 

In the case of the Queen v. Buchanan , re- 
ported at p. 155, ante , in which it was decided, 
that it is an indictable offence to practise as an 
attorney without being duly qualified, the de- 
fendant attended the Court of Queen’s Bench 
on the 11th instant. The Attorney-General 
consented to the defendant’s entering into his 
own recognizance to come up for judgment 
when called upon : — the defendant .paying the 
costs. 

The improper practising at the sessions by 
the clerks of guardians who are not qualified to 
act as attorneys, will thu9, we presume, be 
terminated. 

LECTURES AT TUB INNER TEMPLE. 

Mr. Starkie, Q. C., concluded the series of 
lectures on Jurisprudence, delivered by him in 
the Hall of the Inner Temple in his capacity of 
Lector of that society, on Thursday evening 
last; but the learned gentleman at the same 
time announced, that it was bis intention to 
resume the subject in the ensuing Michaelmas 
Term, when it is to be hoped there may be an 
increased attendance of students. 

CHIEF CLERK TO A MASTER IN CHANCERY. 

The question about the chief clerk to Master 
Lynch has been settled by the appointment of 



JIM 


PtrtotnvHiafy Sex. 


Mr. 3mm WiUjam Barrett, •». wlicitor Mf 
raHM ander the Chwcerjr Regulation Act. 
'Ail RMtiemut is a member of a very raped- 
able firm in Gray’* Ian, from which of comae 
he will withdraw on taking hi* seat 

. solicitor or bxcibe. 

We nnderatand that J. Douglas, Esq., Bar- 
ri* ter- at- Law, of the Middle Temple, has been 
appointed to the office of Solicitor of Excise, 
jointly with Andrew Morton Carr, Esq., of 
Gray’s lun, recently Solicitor of Excise for 
Scotland. 

A multitude of appointments can only be 
tilled by barristers, and we think -it would be 
both politic and just to give these Government 
solicitorships to the other branch of the pro- 
fession. * 


PROCEEDINGS IN PARLIAMENT RE- 
LATING TO THE LAW. 


Roman Catholics’ ReSef— It eomsslttad 
See tha bill, p. 409, satfe. Mr. Watson. 

Small Debt* Court s 
Somerset. 2nd reading, 26th June. 
Northampton. 

Poor Removal. — Re-committed. Sir J. 
Graham. See analysis of the bill, 3 1 L. 0. 473. 

Highway Laws Amendment* - *— For 2nd read- 
ing. Sir James Graham* 

Corresponding Societies, Lecture*, &c. Mr* 
T. S. Duncombe. 

Metropolis Interments. Mr. Mackinnon. 

Deathby Accidents Compensatiotp. For 2nd 
reading. 

Deodands Abolition. Mr. BduVterifc. 

Total Abolition of the Punishment of Death* 
Mr. Ewart. 

County Rates. For 2nd reading. 

Administration of Justice, For 2nd reading* 
Mr. Frewen. 


THE EDITOR’S LETTER- BOX. 


ftonsr of aorta. 

NEW BILLS. 

Recovery of Small Debts and Demands in 
England. — For 2nd reading. The Lord Prc. 
sident of the Council. 

Juvenile Offenders. For 2nd reading. Mar- 
quis of Westminster. 

Real Property Conveyance. — For 3rd read- 
ing. See the bill pp. *50, 70, ante . Lord 
Brougham. 

General RegkRtration of Deeds. — Lord 
Campbell. Deferred until the Corn Bill has 
passed. 

Religious Opinions Relief. — Re-committed. 
Lord Chancellor. 


The Table of Contents of the last volume 
gives the references to the several sections of the 
Analytical Digest of Cases reported in all the 
courts, and included in that volume, under the 
heads of Courts of Equity, Courts of Common 
Law, Ecclesiastical Courts, and Appeals. In 
the present volume the sections already given 
are,—- Court of Review and Bankruptcy Courts, 
p. 20 ; House of Lords, p. 77; Criminal Law, 

1 p. 79 ; Common Law Courts Construction 
' of Statutes, p. 122 ; Principles of the .Common 
I*aw and Grounds of Action, p. 194; Plead- 
1 ings, p. 171. The Cases on Practice will follow 


Punishment for deterring Prosecutors, Wit- 
nesses, &c. — In Committee. See the bill, 31 
L. O. 472. Lord Denman. 

Metropolitan Buildings. — For 2nd reading. 
Seo the bill, 31 L. O. 426. 

Railway Companies Dissolution. — For 3rd 
reading. I^ord Dalhousie. 

Railway Deposits. — In Committee. 

Insolvent Debtors’ Act Amendment. — For 
3rd reading. f*ord Brougham. 

Commons Inclosure. For 3rd reading. 

Vexatious Actions Protection. — For 2nd 
reading. 

Game Laws. — To be reported. 

Small Debt Courts : 

St. Austell. In Committee. 

Birkenhead. In Committee. 

Friendly Societies.— Passed. 

Please of 9o«tms«t* . 

NSW BILLS* 

Administration of Criminal Justice. Passed. 

Bankruptcy and Insolvency. — For 2nd read- 
ing. 24th June* See the biU, 31 L. O. 569. 
Mr. Hawes. 


next week. 4 

Some communications bearing on the ex- 
amination of candidates for the Roll of At- 
torneys, will be found hereafter under the new 
head of articles called “The Law Student.” 
The list of candidates passed last term shall 
appear soon. 

We are sorry for the case of “ IpfeJix,” but 
do not see how the Law Institution or any 
other society can assist him. The truth is, 
that there are far too many bothof masters and 
clerks in the profession. His perseverance, 
however, we hope, will finally prove successful. 
Constant diligence, industry, and economy, can 
scarcely fail of attaining their reward. * 

We hope to find space for a full report of £h e 
Annual Meeting of the United Lew Clerke So- 
ciety in our next number. 

C. A. inquires whether a man taking a lease 
of premiaee on three lives absolute, for the 
purpose of having a county vote, can on the 
dentil of two, still retain his vote .during .the 
life of the survivor. 



®f)c Regal ©bseruer. 


SATURDAY, JUNE 27, 1846. 

■— “ Quod magis ad no* 

Pertinet, et nescire malum est, agitamus." 

Hor at, 

— ^ • 
PROGRESS OF LAW REFORM. Secondly, Concurrent jurisdiction is re- 
- — served to the superior courts, where the 

The fortunately slow progress of the plaintiff dwells more than SO miles from 
projected alterations ir the law during the the defendant, or where the cause of action 
present session, has rendered it unncces* did not arise wholly or in some material 
snry on our part to occupy much of the point within the jurisdiction of the court 
attention of our readers in the discussion, within which the defendant resides or 
either of the principle or details of the carries on his business, 
changes proposed. It may, however, he Notwithstanding these modifications, we 
expected, that we should take a general think the measure will still inflict serious 
review of the more prominent measures j injury on the public, by impairing the due 
before parliament, which are at all likely administration ofjustice, lowering the clia- 
to be pressed forward after the Corn llill iracter and station of professional men, and 
shall have passed. ( effecting no advantage in return, — except 

1st, We may notice the Small Debts t the increase of government patronage. 
Bill just brought in by government, and The “ wedge ” having been fixed last year 
which is designed to carry out the objects into the old tree of Westminster Hull, we 
of the hasty and imperfect act of the last apprehend that its remorseless enemies 
session. We must repeat our protest on will, in the coming autumn, drive it farther, 
the part of the profession (and we might and if nothing worse happen a large and 
add of the public) against this irregular important limb will be severed from the 
method of legislation. In the session of main trunk.“ From this obnoxious meo- 
1844, all arrests in execution under 20/ sure we pass, 

were abolished. In 1845, this abolition 2ndly, to the Short-Form Deeds Bill, 
w as found to be productive of grievous which has passed the House of Lords, with 
evils, and another act was passed for better its schedules of nearly 100 folio pages, 
securing small debts, and on this .was closely printed, comprising forms for all 
grafted (just at the close of the session) a hinds of conveyances, settlements, wills, 
power to enlarge all the local courts mortgages, leases, &c. &c. 
tliroughout the country to 20/., but no We claimed last week further time to 
adequate machinery was provided for consider this new and elaborate bill, and 
working the act. Now, in 1846, comes a adverted to the advice given to Lord ‘ 
bill to carry out in detail the principle thus J Brougham by the Law Review, (as the 
hastily enacted. organ of *• The Law Amendment Society,”) 

Trqe it is, that this bill is less objection* stating what we deemed to be the effect 
able than any which has yet been intro- of our contemporary’s recommendation ; 
duced on the subject. The mitigating but it is proper we should quote the Law 
clauses are — First, A power to remove he- Review itself. “.While on the one hand,” 
tionr-- above 5?. to one of the superior ( says the writer in that work, “we would 
courts tinder a judge’s order, upon such -entreat Lord Brougham to listen to all fair 

terms as to payment of costs, giving se * — 

curity for 'debts or' costs, or such other • We shall print the bill in our nextnum- 
terms as the judge shall think fit. — bar. 

Vol. xxxu. No. 955. 
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and candid objections! we would hope that 
his lordship will pay no attention whatever 
to any attempt to defeat the bill which takes 
the form of asking for time and after- 
wards, (says the writer,) “ wc hope that 
the bill.will receive the fullest investiga- 
tion. ,f 

Now w r c venture again to press for an 
enlargement of the time to consider the 
effect of the very ex e naive alterations 
which are here proposed in the Law and 
Practice of Conveyancing. Wc are not 
prepared at this the most busy of all sea- 
sons of the legal year, to enter sufficiently | 
into a due consideration of all the grounds 
on which the measure is proposed, — the 
consequences which may result from it, — 
or the details by which it is proposed to 
effect its objects. And we protest against 
its being assumed that in “ asking for 
time,” wc arc “ attempting to defeat the 
bill,” unless (which is possible) that full 
investigation may terminate in its just 
overthrow. 

It is remarkable in reference to the ob- 
jects of this bill, that the select committee 
of the House of Lords, in their report on 
the Burdens on Real Property, wherein 
they advert to the evil of long deeds, and 
the necessity of a revision of the whole 
subject of conveyancing, “limit themselves 
to the expression of their opinion, that a 
Registry of Titles to all real property is 
essential to the success of any attempt to 
simplify the system of conveyancing. 1 ' This 
being so, we are next brought, 

tlrdly, To the plan for a general Re - 
gistration of Deeds* the bill for which Lord 
Campbell suspended only until the Corn 
Bill shall have passed. At the next stage 
of this Metropolitan Registry measure, we 
shall have many objections to add to those 
we have already stated. We shall also 
call the attention of our readers to the 
important observations of Sir Edward Sug- 
den and other opponents of the scheme. 1 * 

If it be intended, as the Law Amend- 
ment Society asserts, to proceed in all 


b As a sample of the way in which a public 
registry would be abused, we may refer to the 
recent practice in the newspapers of setting 
forth the wills of private persons, publishing 
the amount of the property they have left, and 
subjecting to discussion the propriety of their 
bequests and legacies and their various testa- 
mentary directions, without knowing the reasons 
on which they are founded or the purposes they 
are intended to effect. Hereafter the “ evu 
eye ” will not' permit us to do “ what we will 
with our own.” 


these changes with caution and delibera- 
tion, then we recommend the promoters of 
a general registry, first, to improve the 
Middlesex and Yorkshire registries, and 
after the experience of a few years shall 
have satisfied the public of their utility 
when so improved, then will be the time to 
extend the plan to other counties. We 
remember when Lord Brougham, in 1880, 
first proposed his scheme of local judicature, 
he intended to limit the experiment to two 
counties. This was a precaution scarcely 
to be expected from the impetuous energy 
with which his lordship usually pursues his 
objects. Wc trust that Lord Campbell, 
who from nature and habit is opposed to 
rash and ill-considered measures, will avail 
himself of the favourable opportunity af- 
forded of reforming and amending the ex- 
isting establishments, which we assure 
him, (whatever may become of the general 
plan,) very much require amendment. 
We come now to the subject of 

4thly, Bankruptcy and Insolvency. There 
appears to be no end of the projects in this 
department of legal reform. Besides the 
bill of Mr.Hawes in theHouse of Commons, 
just read a second time, Lord Brougham 
has two bills — one recently passed the 
Lords, of which we gave an abstract at 
p. 164, ante; the other brought in the 
19th June, to authorise the commissioners 
to suspend the protection of a bankrupt or 
insolvent, and to constitute assignees into 
judgment creditors, enabling them to issue 
execution and seize property. These pro- 
visions partly resemble some of those in 
Mr. Hawes’s bill, and seem to be properly 
aimed at the correction of some recent 
statutes under which the balance of advan- 
tage was infinitely in favour of the debtor, 
and the interest of the creditor deemed of 
light account. Next we may notice, 

5tlily, The Poor Removal bill and the 
Highway Laws amendment bill, both 
of which are highly important alike to the 
public and the profession. In the amended 
Poor Removal bill the clause has been ex- 
punged relating to the appointment of paid 
officers to conduct the proceedings, (evi- 
dently not to be professional men) ; and 
we are sure that the parishes themselves 
will be benefited by leaving the law in its 
present state, by which unqualified persons 
are prohibited from practising before the 
quarter sessions. 

There are several bills for the amend- 
ment of the criminal law, and other objects, 
which are enumerated in our weekly list of 
parliamentary proceedings. 
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NOTES ON EQUITY. 

CONTEMPT. PASSIVE RESISTANCE. 

It is the general rule that a party in 
contempt cannot make any application to 
the court ; or at all events, cannot induce 
the court to listen to his complaint until 
he has first cleared his contempt. 

But the rule only applies to proceedings 
in the particular cause, and it of course is 
not to be understood to prevent the con- 
temnor from applying for a discharge of 
the order itself, for disobedience to which 
the contempt has been incurred. In such 
a case the party in contempt may, on the 
ground of irregularity, apply for a discharge 
of the order and may, and frequently does, 
succeed in obtaining it. 

There is another, and an important qua- 
lification of the general rule, that to a 
party in contempt the car of the court is 
generally closed. The rule really means, 
that he cannot proceed actively against his 
opponent ; but it does not prevent him 
from defending himself against adverse 
proceedings taken on the other side. 
Were not the rule so restricted, it would 
operate injustice ; for otherwise a man un- 
able to pay costs might have his rights con- 
cluded without his having the power to 
utter a word in their defence. The dis- 
tinction is well put by Lord Cottenham in 
King v. Bryant , R where his lordship ob- 
served, that u the court will not hear a 
party in contempt coining into court to 
take any advantage of proceedings in the 
cause; — but such a party is entitled to ap- 
pear notwithstanding, and resist any pro- 
ceedings taken against him/' 

In a late case before Vice-Chancellor 
Wigram, h the Master having made his 
report, and the order ?iisi to confirm the 
same having been served on one of the de- 
fendants who was in contempt for non- 
payment of certain costs, he took excep- 
tions to the report — and these having been 
set down in pursuance of the usual order, 
the plaintiffs moved that they might be 
taken off the file on the ground of the con- 
tempt. The Vice-Chancellor held, that 
the step taken by the defendant in filing 
the exceptions was purely in the way of 
resistance, and was therefore permissible 
by the practice of the court. 

A contempt is an offence against the 
court. The guilt always involves some 


• 3 Myl. 8s C. 195. 
b Morrison v. Morrison, 4 Hare, 590. 


disrespect, real or supposed, to the tribu- 
nal. Such, at all events, is the strict tech- 
nical view on which parties in contempt 
are held punishable. This view, however, 
is not very rigidly attended to in modern 
practice, as appears by tile decision of Vice- 
Chancellor Wigram , Terrell v. Soachf 
where upon an affidavit that the sole plain- 
tiff in the cause had died some months be- 
fore, it was moved that the defendant, who 
was in prison for contempt, should be dis- 
charged. And his Honour made an order 
accordingly. It is true in this case the 
suit had become abated by the death of 
the plaintiff ; but still, if the contempt were 
considered real, the defendant would not 
have been discharged. The contempt, 
however, was but a fiction of law, and as 
such was dealt %vith by the court. 


NOTICES OF NEW BOCTXS. 

The Equitable Jurisdiction of the Court of 
Chancery ; comprising its Rise, Progress, 
and Final Establishment, to which is 
prefixed a Concise Account of the Lead- 
ing Doctrines of the Common Law and 
Course of Procedure , with an attempt to 
trace them to their Sources, and the va- 
rious Alterations made by the Legislature, 

$c. By George Spence, Esq. Q. C. 
In 2 vols. Vol. 1. Pp. 748, lx. Stevens 
& Norton. 1846. 

The law books of the present age, in all 
their vast variety, may be classed under 
the following heads : — The practical, the 
elementary, and the scientific. 

1. The practical treatises form the far 
larger class. They arc intended for daily 
use in the chambers of counsel, and the 
offices of the attorney and solicitor. These 
treatises, for the most part, consist of a 
full statement of the statutes and decisions 
which bear upon the several subjects com- 
prehended in the work The author adapts 
himself to the wants of the practitioner 
who desires to have the fullest information 
of the existing state of the law, and rarely 
cares anything about its origin or progress. 
If the law be entirely of statutory creation, 
he inquires not into the reasons or policy 
on which it was founded. If it be of com- 
mon law origin, it is enough for him that 
the doctrines are recognized in recent text 
books and modern reports. The mode of 
procedure which depends on the general 
orders and the particular decisions of the 


k 2 


c 4 Hare, 535. 
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several courts f lie is content to find laid 
down in the received books of practice. 
He has generally neither time nor inclina- 
tion to do more than master the knowledge 


requisite/or the business of the clay. 

2. The elementary and scientific works 
on the law are comparatively few in num- 
ber. The paucity of this class may be 
partly, if not mainly) accounted for by the 
ready access which is given to the higher 
branch of the profession, without under- 
going any course whatever, either of study 
or examination. The necessity which 
within a few years has arisen for some 
preparatory reading, and the attainment of] 
some degree of knowledge, tested by a mo- 
derate examination into “the fitness and 
capacity >% of candidates for the larger 

branch of the profession, has doubtless; 8181 ? . - 4 . i • 1 : 

, 1 , 1 and circumstances to which it owed its origin 


the continent of Europe, to interpret those 
codes by reference to the state of society at the 
time, and to the existing customs disclosed by 
those documents, as to which the codes are 
silent. And with a view to the more accurate 
conception of their nature, I have attempted to 
ascertain how much of those laws and customs 
may be considered as original or indigenous, 
or of native invention, how much as the result 
of imitation or adoption.” 

Mr. Spence has also brought tinder con- 
sideration the systems of judicial organiza- 
tion which have from time to time prevailed 
in England. Here he observes that — 

“ The inquiries which are embraced in this 
part of the work have necessarily led to an in* 
vestigation into the feudal system. To what 
extent that system prevailed in England down 
to the period of the Norman Conquest 


is 


stated ; — its rise is traced ; — and the reasons 


occasioned t-ome recent endeavours (which 
have been partly successful) to supply the 
deficiency in our elementary and scientific 
treatises; but we cannot assert that much 
lias yet been accomplished. 

In this state of things, and especially in 
reference to the projected improvements 
in legal education at the inns of court, we 
cordially hail the appeafancc of Mr. 
Spence's work on the Court of Chancery, 
which is undoubtedly a very valuable con- 
tribution to our stock of legal literature. 
It displays an eminent degree of learning 
— much laborious research, — and very 
sound and accurate judgment. 

The learned author states, in general 
terms, that his object in the publication of 
this volume has been “to trace the out- 


here, as well as on the continent of Europe so 
far as such an extension of the inauiry lias 
been deemed necessary for the elucidation of 
its progress and establishment in England, and 
the sources from which it was derived, are en- 
deavoured to bn pointed out.” 

The views of the learned author in this 
part of bis work arc not strictly in accord- 
ance with those of Spelnian, Hale, 11 lack- 
stone, and others; but a patient examina- 
tion of the chronicles and records of the 
times and a careful perusal of the Digest 
of Justinian and the Tlieodosian Code, with 
the Commentary of Gothofred, have forced 
upon him the conclusions which he has 
presented. 

The second part of the work commences 
with the Norman Conquest; and in this 


lines of the history of the laws of England, > portion of his labours Mr. Spence says — 
so far as they relate to property, and to J “I have endeavoured, from the ample re- 
set forth in a short compass their leading * cords of the times, aided by the works of mo- 
principlcs.” He adds that 44 one great end J dern historians, to present to the y*cw 


1*1 iiivf i/i v9. lit' uiiio uhu uni: uivui urn r’”V : ' » _ . . . •* 

and aim he lias in view is to explain how it r ^? ( ^ r t ie “ature^o tha conqu^ «m ^ i 

. . * *i % i . i effect upon the pre-existing laws an(W?onstitu- 


lms arisen that those laws are administered 
by distinct tribunals, the Courts of Com- 
mon Law mid the Court of Chancery ; and 
to point out, ns far ns it can be done, the 
boundary lines between their respective 
jurisdictions." In order to accomplish this 


pre-existing 

tion of England ; and then to trace thfci^rise and 
establishment of the common law of England, 
and generally to point out its sources -—ending 
with an account of the leading principles of 
common law and of the system of judicial pro- 
cedure in the courts of common law, with reS» 

Having had 


purpose, Mr. Spence has gone back to the ! ^rencc to the rights of property. Ila 
;j„i or ti.c .,u,he4 record* „ f dvi, , “ 


i detached 

^ , ...... i , . i portions of the Homan law, I nave thought it 

jurisprudence in tins island, namely, the in- j J lligllt be convenient here to introduce a short 

- r *1— 11 1 1 j summary of the Institutes of Justinian as to 

i persons, things, and obligations ; so much as 


troduction of the Roman laws and institu- 
tions. 


44 1 have then (he says) entered into an exami- 
nation of the laws which were established by the 
Anglo-Saxons and Danes, on their respective 
conquests, as they are to he found in their codes; 
endeavouring at the same time, by reference to 
the histories and chronicles of the times, in- 
cluding where it seemed to be material those of 


relates to actions will be found in the preceding 
part of the work. 

44 Here again, so far as regards the origin 
and sources of the common law, I have found 
myself occasionally in conflict with some of the 
most venerated of our ancient instructors and 
guides. I can assure the reader that I have 
not searched for novelties ; it would have been 
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so largely conducive to my ease, and would so 
materially have accelerated the time when I 
could have offered that part of the present 
work to which all these inquiries are hut preli- 
minary, (though in my mind necessary), 
namely the history and the principles of the 
existing system of equitable jurisprudence 
which is administered in the Court of 1 'hancery, 
that I should have gladly incorporated, or te- 
ferred to, any work that might have afforded 
such a view of the origin and sources of the 
common law as I could have adopted; but this 
I did not find, even in the well known and 
valuable work of Mr, Reeves, from which, 
however, in other respects 1 have largely de- 
rived instruction and assistance/* 
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3. Anglo-Saxon legislation — influence of the 
clergy. 

4. The laws and customs of the Anglo- 
Saxons relating to property. 

5. The royal domains. 

G. The public domains — grants to the clergy. 
7* The sources of the feudal system. 

8. Origin of f eudal vassalage. * 

9. Anglo-Saxon vassalage— lord and man. 

10. Grants of lands to vassals. 

11. The ceoils or churls. 

1 — - Conditions of towns and their inhabi- 
tants. Municipal institutions. 

13. '1 he judicial institutions of the Anglo- 
Saxons. 

1 1. The councils of the Anglo-Saxon kings. 

s\ „ „ , . , , i 15. General summary of the Anglo-Saxon 

Out author next : proceeds to trace the system of jurisprude nee, its nature and sources, 
rise, progress, and final establishment of; „ • 

the modern equitable jurisdiction of the' From this general summary w<j extract 
Court of Chancery, and states -1st, The tl,c Showing : - 

reasons which gave occasion for establish- ! “ Looking hack to the state of Knglaud as 

ing a court having a distinct jurisdiction ; detailed in the preceding pages, the anticipa- 
from that of the courts of common law. \ tion, hazarded at the outset, that the influence 
2nd, The nature and extent of the powers ' of lhe cle, fe> r would be exercised in introducing 

of that court. 3rd, The principles upon j l * om . an »n«titution* and laws, or in moulding 
i % • • i; . 1 1 . . 1 „ 'the institutions and customs of the Anglo- 

r Tii i Tl ( r W . as onRinnllyisasoiw according to Roman models, appears 

founded. 4th, 1 he divisions into which that . t 0 | )c f u py verified, whether wc look to tins po- 
jurisdiction ultimately settled clown, and litical government, the civil jurisprudence, or 
thus exhibiting the leading features and j the judicial establishments which prevailed in 
principles of the modern jurisdiction of the England under the Anglo-Saxon rule. Some, 
Court of Chancery. indeed, of the ancient German laws were cinbo 

The concluding' volume, n portion of <lie(l U»«*ir codes, bein,? such no doubt as 

,h, .«,i r ...... : ssrisa 

be . oil he found it necessary to enter tipon ,| K .j n ^ engaged in a state of almost perpetual 
the history of the court and its jurisdiction, war, were considered to be l>e*t calculated to 
will exhibit how those principles are ap- j afford protection to persons and property from 
plied at the present day, forming a practi-j outrage and spoliation. 

cal view of the equitable jurisprudence ad- i * reviewing the state of the law, during 
ministered in tbe Court of Chancery. l }'° wc >’ n ' c ,>i 7 Kl '‘ 1 “T* ‘V m™ cb 

-- J the subject of the subsequent part of this work, 

namely, the correction of the positive law and 
the supplying its deficiencies, we may observe 
that human sagacity, as we are taught by all 
experience, as regards legislators much moie 
enlightened than those of tbe Anglo-Saxons, 
rical dfltnft has been introduced/’ As 'must f|«l in any attempt adequately to provide 
some excuse for the course he lias adopted, | anticipation for every possible state of cir- 

* , ... T ~ . i pi : cumstancos. Accordingly, as wc have seen, it 

‘ * ( _ r Loul Clucf Ba 11 j was soon found necessary where the positive 

in his “Forum Romanum i law required to be tempered or supplied, that 


Mr Spence anticipates and answers an 
objection which would very naturally 
occur to the reader of the present volume, 
namely, that in a work, the design of which 
is mainly practical, “ too much of liisto- 
“ T 1 detail has been introduced." 

e excuse for the cou 
the 

Gilbert 


touched upon almost every topic on which | the king, as the supreme governor, should be 
Mr. Spence has enlarged, and each of! resorted to, to provide by his authority, pev- 
them he conceives to be conducive to the!sonally, or under the advice of his council/ a 
true understanding of the main subject. suitable remedy for the particular case, and in 

The present volume consists of Two .■ some c ™ es to . l«° vide ^ enactment for future 
*i*i /• * . • i- . i , . . . cases of a similar nature, where the circum- 

a ts. the fust part ,s divided into two Htance ^ W ould admit of such a measute being 
books, the 1st of which treats of the Laws adopted. Numerous instances of such appli- 
and Institutions of Britain under the Ro- cations must have been perpetually occurring 
mans, Anglo-Saxons, and Danes. This j as regards the laws relating to personal injuries 


part is divided into the following chapters: 


In regard to the rights of property, some 
laws and regulations, purely civil, were incor- 


1. Roman conquest of Britain. The Anglo- |K)ra ted in the codes, but such rights mostly 
Saxon conquest. depended on custom, and might therefore 

I readily be moulded as experience might rc- 


2. Distribution of the conquered lands. 
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quire. As regards land in particular — the 
most valuable species of property — the circum- 
stances of the times led to the introduction of 
a variety of customs relating to its enjoyment 
and disposition, some of which were sufficiently 
definite to become the subject of positive legis- 
lation ; Jmt most of them were left without the 
sanction of legislative enactment. The tribunals 
which were chiefly engaged in the decision of 
cmestioTis depending on such customs, namely, 
the provincial courts, were composed of mem- 
bers necessarily conversant with such customs, 
and who, not being tied down to any definite 
rules, could, if necessary, apply what might 
appear to them to be the principles of natural 
justice, to their adjudication : a resort to the 
king or his supreme tribunal, in regard to civil 


7. Roman mode of procedure in civil cases, 
by action, formula, and pleadings. 

8. The English mode of proceeding in civil 
cases, by action, writ, and pleadings. 

9. Actions of the case. 

10. Limitation of actions aud prescription. 

11. The transition of the great council of 
parliament, from its early state under the 
Anglo-Norman sovereigns to its modern con- 
stitution — consideration of the present course of 
legislation in reference to the amendment of the 
law. 

12. Retrospect and summary of the princi- 
pal epochs in the history of the laws of England 
relating to* property, as administered in the 
superior courts of common law, down to the pre- 
sent time — enumeration and short purport of the 


cases, 

whether arising before the county or municipal 
tribunals, to which no known or settled rules 
could be applied, there were always at hand, if 
they were not a constituent part of the court, 
some members of that influential body, the 
clergy, who were able to instruct the presidents 
and judges, to a cone iricrable extent, in those 
principles of refined jurisprudence which the 
preceding lords of the country had with so 
much skill and intelligence reduced into a 
practical system. If the question involved a 
breach of faith, which appears to have been 
considered to be in its nature the subject of 
ecclesiastical cognizance, possibly a direct re- 
sort might be had to the ecclesiastical tribunals. 
These several courts were in effect, as regards 
all merely civil rights, courts of equity as well 
as courts of law. Such having been the state 
of England as regards its laws and institutions, 
that great and important event which wc are 
now about to contemplate took place, namely, 
the Norman Conquest.” 

The scram! book treats of the Norman 
Conquest and its consequences as affecting 
the laws and institutions of England — 
comprising the origin and sources and 
leading principles of the common law of 
England. 

1. The Norman Conquest — reign of Wil- 
liam I. 

2. Laws and institutions of England during 
the reigns of William II., Henry I., and 
Stephen. 

3. Laws and institutions of England from 
the reign of Henry II. to that of Edward I. 
inclusive. 

4. Summary of the doctrines of the common 
law of England relating to real property. 

5* Property in things personal. 

6. Laws relating to bankrupts and insolvents 


matters, would therefore be less frequept as to ! acts passed in the last and the present reign for 
questions relating to property in land, It was J the amendment of the law. The appendix to 
much th c e same in regard to questions arising ! this part contains a short summary of the 
amongst the commercial portion of the com- i Roman law relating to civil rights, 
munity. There also the judges, who had to ! r V] r „ . . . . • . . 

decide on litigated questions of this description, I * . *° Ho wing note to^ the 11th chapter 
were composed of persons engaged in commerce j contains a statement \tith some observa- 
and trade, cognizant of the customs which had j on modern legislation , which cannot 
grown up amongst them, or had been preserved, 1 fail to he read with interest : — 

from more enlightened times. In cases, « it ici . . , . u ■ 

It is always treated as a maxim, that it is 

the ‘first duty of the Government to provide 
for the due administration of justice.’ Justice 
depends upon the law, and it would seem 
necessary that care should be taken that 
the law, on which justice in its practical appli- 
cation depends, is in as good a state as the ad- 
vancement of knowledge, the state of society, 
and other circumstances will permit. The 
constant fluctuation of all human affairs, — the 
new sorts of transactions in which men from 
time to t me engage, the new relations in which 
they stmd'to one another, make it absolutely 
necessary for their welfare, and even for the 
peace of society, that such corresponding 
changes as wisdom and experience may sanc- 
tion should from time to time he made in the 
law according to the maxim above alluded 
to, this duty devolves upon the government. 

“ As regards the amendment of the laws re- 
lating to jurisprudence in its several branches, 
the Chancellor is the only member of the go- 
vernment who is competent to undertake such 
a task. But the other duties, political as well 
as judicial, which are imposed upon this high 
officer and which call for his immediate hourly 
attention, are of themselves so overwhelming, 
that we are not to wonder that what has been 
found most pressing has been attended to, and 
that the duties of tlic Chancellor as to the su- 
perintendence of the state of the law, and of its 
administration, has been generally pneter- 
mitted, for under the circumstances perhaps 
c< neglected *' would be too liarsh a term. 

“A review of what has passed within our 
own times will illustrate anct confirm what is 
above advanced. Great alterations, which from 
their having obtained the sanction not only of 
the legislature but of the most distinguisosdL 
members of the profession I may safely call 
improvements, have been made in almost every 
branch of the law, and in the mode of its ad- 
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ministration. But who have been the origina- 
tors of these improvements? with one bright 
exception— -private individuals ; — some of them 
members of parliament, others not, but all of 
them, with the exception above alluded to, 
wholly unconnected with the government. 
Thus, the improvements which have lately 
been carried into effect in the law relating to 
real property, are mainly to be attributed to 
writings of the late Mr. Miller, Q. C., and Mr. 
Humphreys ; — in the criminal law , to Sir 
Samuel Romilly, Sir James Mackintosh, and 
here the exception I have alluded to applies — 
Sir Robert Peel; — in the rules of pleading and 
practice in the superior courts of common law, 
and in the law relating to charities, to Lord, 
then Mr. Henry Brougham ; — in the law re- 
lating to bankruptcy, to the late Mr. J. Smithy 
member for Midhurst; — in the practice ana 
constitution of the offices of the Court of Chan- 
cery, to the late Mr. Michael Angelo Taylor, 
Mr. Justice Williams, then Mr. John Williams, 
the late Mr. Miller, Q. C-, and Mr. Vizard. 

“ There was, indeed, a time which all who 
have attended to the subject, those particularly 
who have employed themselves in the task of 
endeavouring to amend the law, will remember, 
when the government was not content with 
being passive — when no change that could be 
resisted was allowed — when men of great power 
and influence really (as we are hound to as- 
sume) believed that our system of law was not 
only better than that which was en joyed by any 
other country, but was as a whole, and in every 
part, better than anything else which the wit of 
man could suggest — when government and the 
law authorities, instead of watching the system 
with a view to improvement when safe and pro- 
er, watched it only for the purpose of its being 
ept in the state in which it then was. — That 
plan of resistance was for a time eminently suc- 
cessful ; but tfic necessity and desire of change 
went on increasing, and (chiefly, as I have be- 
fore observed, by the exertion of a few indi • 
viduals,)*at length prevailed. Still the govern- 
ment was without the power of itself to 
examine into the real defects in the law, and 
unprepared to propose any permanent remedy 
to supply its own inefficiency. The expedient 
was resorted to of appointing commissioners to 
inquire into the state of the law in its different 
branches, and to suggest remedies for ascer- 
tained grievances. From these commissioners 
reports have emanated, of the greatest value in 
themselves, but particularly so from having 
been accompanied by the evidence and written 
opinions and propositions which were laid be- 
fore the commissioners. * If/ says Lord Lang- 
dale. ‘ there had been a minister able to bestow 
his own time on the subject, to consult the 
judges and officers engaged in the administra- 
tion of the law, and, after receiving their advice, 
to procure the proper bills to be prepared, and 
to explain to parliament the reasons of the 
proposed changes ; that is, if the holder of the 
great seal had not been otherwise occupied, the 
country might, before this time, have derived 
infinite benefit from the reports of the commis- 


sioners and it may be added, of the sug- 
gestions which were printed, together with the 
reports. * But without a proper guide, the 
parliament proceeds from year to year blunder- 
ing in legislation, accumulating one statute on 
another without system and without order; 
and the statutes themselves are oftei^ framed 
in such a manner as almost to defy interpreta- 
tion ; daily provoking observation in the courts 
of justice upon the carelessness and want of 
skill of the legislature.’ 

“ Even these attempts to improve the science 
of jurisprudence by legislation (for the defi- 
ciencies in which the original framers of the 
acts are not always responsible), have been, 
for the most part, forced upon the notice of the 
government of the day, through the untiringper- 
'Severauce of individuals on whom no such duty 
could be considered as in the slightest degree 
to have attached. On the subject of cfvil juris- 
prudence, the public at large, though of course 
it is their interests that arc at stake, are at pre- 
sent wholly quiescent. As their Anglo-Saxon 
ancestors were c content to be guided in all 
things relating to their property by the monks 
and priests, so the owners of property of the 
present day leave the laws as to the enjoyment, 
alienation, and transmission of their property, 
to he dealt with by the members of the legal 
profession alone. In such a state of things, 
those individuals who arc anxious that the de- 
fects in the law, from whatever cause they tnay 
arise, should lie amended, so that the laws of 
England should exhibit to our own country, to 
the other states of Europe, and to the inhabi- 
tants of the new world, a complete and rational 
system of jurisprudence, can hope to accomplish 
their object only by voluntary association, thus 
giving tneir united labours and experience to 
the proposing such improvements in the law, 
and its administration, as may be considered 
necessary or expedient, — until the time shall 
arrive when a minister shall have been ap- 
pointed for securing an efficient and systematic 
course of legislation on the paramount subject 
of jurisprudence/’ 

We have, for the present, confined our- 
selves to the first part of the volume. 
In an early number, if not in our next, wc 
shall pursue the subject, the importance of 
which well deserves a second notice. 

ATTORNEYS’ CERTIFICATE DUTY. 

To the Editor of the Legal Observer . 

Sir, — "Out of the abundance of the heart 
the mouth speaketh.” With this feeling, Sir, 
do I now take up my pen to address a few 
words to you on the above subject ; and in ad- 
dressing you I know I am addressing a friend. 

I would ask then, what can be the object of 
the legislature in refusing to abrogate this un- 
just tax ? It cannot be that its continuance is 
necessary for the national good, so long os 
other taxes are mitigated or repealed not press- 
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ing, perhaps, near so heavily on any one par- 
ticular body of men or section of the commu- 
nity. But what are we to do ? To the rich 
8/. or 18/. a year may appear a trifling sum ; 
but it is not a trifle to the majority of attornies, 
who are not rich but poor, and according to 
present appearances may reasonably expect not 
to be otherwise, 

I do think, sir, that the profession of an at- 
torney and solicitor is not fairly dealt with. 
We appear to be left out of the p&le of those for 
whose benefit the precious boons of our legis- 
lators are given, except now and then that we 
are thought of in the way of having some act or 
other almost like a penal statute passed against 
us, 1 mean some act by which our charges and 
profits may be pared down to the lowest pos- 
sible pittance. Human nature 1 know is falleq^ 
and our profession is one of confidence, and on 
that account may require some tribunal to in- 
spect our conduct ; but surely it cannot be the 
way to raise the character of the profession by 
measures tending to lower ana depress its 
members. 

Have we no friend in “ court” or in 
i( power?” Is there no champion to be found 
to fight our battle in parliament ? Petitions are 
of little avail unless we have some one to sup- 
port them. 

A Country Attorney and Solicitor. 


SETTLEMENT OF JIIE POOR. 

Mr. Editor. — I was pleased to see your 
observations respecting the proposed alteration 
of the law respecting the settlement of the 
poor. 

I suppose every one has his nostrum for this 
disease ; and I will now trouble you with mine, 
which is, to abolish the law of settlement alto- 
gether. 

I imagine that no law lias given rise to so 
much litigation or acted more injuriously to- 
wards the poor than the law of settlement ; and 
if so, the sooner it is abolished the better. 
Under the old system of poor relief this object 
could not well be effected ; but under the pre- 
sent system it appears perfectly possible. 

Let there be an equal assessment throughout 
the kingdom; and let the sums raised bej 
formed into one common fund, to be dealt out ] 
through the medium of the different boards of 
guardians, according to the exigencies of each lo- 
cality, and the business would be accomplished. 

It may be said, that, in that case, some places 
would have to pay more, and others less, than 
at present. Very true, such may be the case. 
But ought not tne maintenance of the poor to 
be a national rather than a parochial affair? 
Is not an agricultural parish benefited by its 
proximity to a manufacturing town ? Does not 
the whole community in fact benefit by the ex- 
ertions of each individual when in health and 
prosperity ; and should not the whole commu- 
nity contribute to his support when in sickness 
ana destitution ? 

Such reasoning appears to me consistent with 


justice, and I feel confident that if these view3 
were acted upon, great good would result from 
the change. 

A Parish Officer under the Old 
and New Regimes. 

DELAYS AT THE COMMON LAW 
■ OFFICES. 

To the Editor of the Legal Observer . 

Sir, — Some years ago I addressed a letter 
to you complaining of the conduct of the 
Masters of one of the courts of law, who, in- 
stead of attending punctually at 11, were fre- 
quently half an hour after that time. I stated 
that I did not grudge these gentlemen, the 
Masters, their salaries ; that I wished them to 
be well paid ; and as 1 neither felt nor wished 
to appear actuated by insidious motives, I did 
not in rny letter, nor in a reply to a question 
put by you in noticing it, name the court to 
which I alluded. . You desired to know if the 
conduct complained of was of frequent occur- 
rence. I refused to pledge myself that it was, 
although I had scarcely any doubt on the sub- 
ject, and trusting the evil would be remedied, 
I let the matter drop Many of the func- 
tionaries then complained of are removed; but, 
alas, Mr. Editor, those who remain, and some 
of their present associates, conduct themselves 
| just in the same way as to attendance, being 
sometimes a quarter of an hour, sometimes 20 
minutes, sometimes half and hour after 11, at 
the office at least, for the purpose of taxing 
costs. I cannot say that I on two or three re- 
cent occasions have ever sustained anything 
but inconvenience , though I had enough of that. 
1 need not tell you that injury may be the re- 
sult ; and I am sure you know that the at- 
torney, or clerk who represente him, and lias a 
load of business at different offices to transact, 
has the whole of it disarranged and materially 
impeded by the delay, sometimes of 5 minutes, 
not to say from that to half an hour. I am not 
of importance sufficient to sign my name ; and 
attorneys who are, or might venture, consider- 
ing their office, no doubt shrink from complain- 
ing so as to be known ; and as I do not still, 
out of good feeling, like to name the court, 
(though the parties will know well enough,) I 
am aware l write under the disadvantage of 
declining to make a full statement, and of be- 
ing anonymous. Blit reserving for further 
consideration what I may be compelled to do, 

I beg to ask you and the gentlemen complained 
of, whether, putting the injury they do out of 
the question, they arc not treating the profession 
with contempt, and whether even clerks (apart 
from representing their principals) ought to 
receive this treatment. They do not get their 
money easily, nor 19 it much, and why should 
they be so treated ? 

The complaint has been made by many at- 
torneys, who may perhaps take up this matter. 

Q. M. Clbricus. 
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CANDIDATES PASSED. 

Trinity Term, 1846. 


Names of Candidates . 
Adame, Henry . 

Adams, Richard 
Anderson, Weir 
Baldwin, Alexander . 

Barret, Joseph Morton 
Barton, Samuel Milner 
Bassett, Thomas Prichard, (for- 
merly Thos. Prichard Popkm) 
Berry, Josiah . 

Bid] lies, John Henry 
Bloodwortli, Henry . 

Bowes. Richard 
Bowlby, Thomas William . 
Briggs, John Adolphus 
Brock, Benjamin, jin. 

Brown, Tho nas \ugustos 
Buirell, Petu Chailcs 

Biu ton, William 
Chadwick, John Nui*-g 
C hew, Tho nas I Iiath 
Clark, Gtorgi 1 lames 
Clayton, Haulard . 

Dale, Robeit 
Dean, John Joseph . 
Desborough, Lawrence, pm 
Dickinson, William Henry \llin 
Dixon, Edward \doIphus . 
Dransfield, Willi un . 

Driffield, Clinics Edward . 
Duflidd, Willnm Wud . 
Elders, Tho nas W dlnrn . 
Evans, Robert . 

Frankish, William 
H idow, Henry 
Harris, Joseph William 
Harwood, Thomas Chari s 

Hawke*, Hcmy 
Henderson, Heni) lb nny 
Hodgson, John . 

Jones, John 
Jones, John 
Long, Geoige Henry 
Maberley, Thomas Henry . 
Mockay, Chnstophei Bambndg 
Mantel], Alexander Iloustoun 
Mecch, Francis Weston 
Mellor, William Jones 
Miles, Thomas . 

Nevill, Richard . 

New ill, Robert Daniel 
Niblett, Isaac Goodluck • 
Orchaid, William Henry . 
Paley, Cornwallis 
Parry, 'Thomas . 

Patteson, Henry 


7b whom Articled, Assigned, Sfc. 

Charles Michelmore, Totncs — George Hensman, 8, Basing 
Lane 

Samuel Smith, Walsall 
Charles Bardswell, Liverpool 
William Foster, Settle 
Edward Barret, Otley 
Thomas Higson, Manchester 


Fiancis Braithwaite, Truro 
Edward Barron, Bloomsbury Squaie 
Thomas Scriven, Northampton 
Robert Brown, Sunderland * 

Russell Bowlby, Bishop Wearmouth 
Tlnmas Briggs, 55, Lincoln’s Inp Fields 
William Jones, Carmaithen , — Robert Medcalf, Lincoln’s Inn 
Fields , — Joseph Woodcock, Lincoln’s Inn Fields 
William II irtcup, Bungay 

Ashwell Bunell, 1, White 11 irt Comt, Lombard Stieet. 
— Simon Adams Beck, Ironmongers Hall 
Rd Mi idow croft Whitlow, Manchester 
Bo) s R \ldhiin. King’s Lynn 
Willi im Cln istoplur Chew, Mansliesttr 
Gioigt C’laik, Finsbury Place 
Henry Bra) kv Mcdlake, lO, King’s Bench Walk 
Willi un Smith, pm , York -William Gray, York 
Willia n Dean, lG, Kssi\ Street, Stiand 
Lawrence Desborough, Sisc Lane 
William Henry Allen, 17, Clifford’s Inn 
Percival Walsh, pin , Oxford — Gordon Dayman, Oxfoid 
Daniel Crosland Batt)e, Iluddi rsfield 
Walter Wien Driffield, Pr< ,cot 
Edward Suinborne Chalk, (’ll linsford 
George Leeman, Yoik 
D i\ id E\ans, Liverpool 
Samuel Lightfoot, hingston-unon-IIull 
Willi un Stephens, JO, Bedford Row 
Cyril Prescott, late of Manchester 

Grdntham Robert Dodd, New Broad Stiett — George Smith, 
24, Golden Square 

Willi tm Sextus Harding, Birmingham 
James Henry Henderson, 31, Bloomsbury Square 
Heniy William Fenwick, Newcastle-upon-Tyne 
George Salter, Ellesmere 

Thomas Fowke Andrew Burnaby, Ncwark-upon-Trent 

William Long, Windsor 

Thomas Maberley, Colchester 

Christopher Bambndge, South Sir* Ids 

John William Wall, Devizes 

George Arden, Weymouth 

Benjamin Aslabie Greene, St Ives 

George James Nicholson, 5, Ilajinond Buildings 

Robert Nevill, Tam worth 

Joshua John Peele, Shrewsbury 

John Kerle Haberfield, Bristol 

Edward Farn, 14, Gray’s Inn Square 

'Thomas Farmery, Ripon 

Thomas Williams, Carmarthen 

John Taylor, Manchester 
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Peile, Rowland Babington . 
Pidsley, John . 

Pinnock, George 
Pollard 9 William Darley • 
Radcliffe, Thomas . . 

Ransom, Robert, jun. 

Robson, William AVealands, jun. 
Russell, James Ward 
Sanders, Robert Muriel 
Savile, Edward Bourcliier . 
Simpson, Henry 
Slack, Edward Francis 
Slancy, Robert . 

Snell, Silas . 

Stafford, William, jun. 

Turner, William Rawson . 
Tweed, George Tash .y • . 

Umvit\ Frederick George . 
Walker, Robert Greaves • 
Ward, Newinan 
Watts, Thomas David King 
Westall, Samuel Thomas Maling 
Weston, William Henry . 

Whiting, William 
Wilkinson, Richard • 

Woodgate, William . 
Woodrooffe, George Thomas 


Thomas Hanson Peile, 6, Great Winchester Street 
Parmenas Pearce, Newton Abbot 
James Robert Wemyss, Gloucester 
Harrison Blair, Manchester. 

JameB Neville, Blackburn 

Robert Ransom, sen., Sudbury 

George Walton Wright, Sunderland 

James Russell, York 

Robert Bradfield Sanders, 1, New Inn 

Richard Bremridge, Barnstaple 

Herbert Sturmy, 8, Wellington Street, Southwark 

John Marsden, Wakefield — Joseph Phillips, Chippenham 

Francis Stanier, Newcastlc-under-Lyne 

Henry Adoniah Vallack', Great Torrington 

William Stafford, 13, Buckingham Street, Strand 

Henry Copeman, Kingston-upon-Hull 

Charles Mason Innes Pollock, Great George Street, AVcst- 
"minster — Henry Hugh Beckitt, C4, Lincoln’s Inn Fields 
Thomas Unwin, Sawbridge worth 
Henry Newton, York 

William James Norton, 1, New Street, Bishopsgate Street 
Joseph Maynard, 57, Coleman Street 
Brvan Holme, New Inn 

Jonn Meek, 1, Basinghall Street — John Fox, Basingliall 
Street 

William Harding Wright, 23, Essex Street 
Roger Moser, Kendal 
William Tanner Neve, Cranbrook 
William Woodrooffe, Lincoln’s Inn 


ANALYTICAL DIGEST OF CASES. 

REPORTED IN ALL TIIE COURTS, 


Common Rato <£ourtg. 

IV. PRACTICE. 

AFFIDAVIT. 

1 . Deponent's addition . — An affidavit sworn 
in London, in which the deponent was de- 
scribed as A . B., of, &c., “agent of the defend- 
ant in this cause,” was held to contain a suffi- 
cient ‘•addition” within the meaning of Rule 
1. of Ilil, 2, AV. 4, s. 5. Mathewson y. Baistow . 
31 L. 0.114. 

2. Sworn before consul . — A British consul, 
resident abroad, has authority to administer 
oath and take affidavits only in those cases in 
which oaths and affidavits may he taken and 
administered by a magistrate in England. 
Held , therefore, that an affidavit of service of a 
rule to show cause, sworn before the British 
consul at Paris, is not receivable. Williams v. 
Welch. 31 L. O. 320. 

3. Misnomer. — Where a defendant was sued 
by the name of “ Frederick Colston Prosser,” 
an affidavit in support of an application to set 
aside proceedings, in which the defendant was 
described as Frederick C. Prosser, held bad. 
Symes v. Prosser , 31 L. O. 490. 

And see Warrant of Attorney , 3 ; Attach- 
ment; Judgment , 2. 

AMENDMENT. 

See Assignees. 


APPEAL. 

1. Notice of trying. — Practice of quarter 
sessions. — Mandamus. — Where by the practice 
of sessions 28 days’ notice of trial was required 
to be given in tlie case of respited appeals, and 
where that notice had not been given, and the 
sessions therefore refused to hear the appeal, 
and confirmed the order of removal : Held , that 
the practice was not so unreasonable as to in- 
duce this court to grant a mandamus, com- 
manding the sessions to enter continuances 
and hear the appeal. The quarter sessions are 
the judges of their own rules of practice; and 
this court will not interfere with tneir determi- 
nations respecting them, unless the rules on 
which they have acted are so unreasonable as 
to be illegal. Reg. v. Justices of Montgomery - 
shire , 3 D. & L, 119 ; S. C. 31 L. O. 16. 

Cases cited in the judgment : Rex v . Justices of 
Wiltshire, 10 Fast, 404 ; Rex r. Justices of 
Monmouthshire, 3 Dowl. $06 *, Rex v. Jus- 
tices of Lancashire, 7 B. & C. 691; Rex v. 
Justices of the West Riding of Yorkshire, 5 
B. & Ad. 067. 

And see Poor, 2, 3 ; Registration. 

APPEARANCE. 

Setting aside. — Where an appearance has 
been entered by the plaintiff for the defendant, 
without personal service of the writ of sum- 
mons, and a declaration has been filed, the de- 
fendant should move to set aside the appear- 
ance, and not the declaration. 

A motion to set aside the declaration alone, 
is irregular. Brooks v. Roberts, 3 D. & L. 13. 
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Cases cited in the judgment : Hasker r. Jer- 
maine, 1 C. & M. 408 ; S. C. 1 Dowl. 654 ; 
Edwards v. Danks, 4 Dow!. 857. 

ASSIGNEES. 

Amending fi. fa.— Motion, when in time . — 
1 4" 2 Viet. c. llo, s. g. — An irregular fi. fa. 
cannot be amended to the prejudice of the in- 
tervening rights of assignees. 

Goods are taken on the 1st of March, under 
fi* fa. upon an irregular judgment ; on the 15th 
a fiat is awarded against the execution debtor, 
and assignees are chosen on the 12th. of April 5 
the judgment-roll is carried in on the 19th of 
April. 

A motion on the 25th to set aside the pro- 
ceedings was held not to be made too late. 

Semble , that an order for staying proceedings 
upon payment of debt and costs on a given 
day, is not within the 1 & 2 Viet. c. 110, s. 9. 
Brooks v. Hod son , 7 M. & G. 529. 

ATTACHMENT. 

Non-performance of umpire's award . — Affi- 
davit . — The affidavit to ground a motion for an 
attachment for non-performance of an umpire’s 
award should stale the disagreement of the ori- 
ginal arbitrators. Griffiths v. Thomas , 31 
L. O. 59. 

ATTESTATION. 

See Warrant of attorney. 

AWARD. I 

Ride to pay money . — Personal service . — A 
rule calling on a party to pay money pursuant 
to an award, with a view to execution under the 

1 & 2 Viet. c. 110, is a rule nisi only, and the 
court refused to make such rule absolute, with- 
out personal service, where it appeared that 
such service plight be effected. JVinwood v. 
Holt , 3 D. & L. 85. See Hawkins v. Benton , 

2 D. & L. 465. 

See Attachment . 

BAIL. 

Taking money out of court . — The court per- 
mitted bail to take out of court money which he 
had paid in for the defendant’s use on a mo- 
tion for a commission to examine witnesses 
abroad, the defendant having died abroad, in 
testate and insolvent, before the trial, the rule 
nisi having been served on all persons in any 
way interested in the cause. Palmer v. Reif- 
fenstein, 7 M. & G. 641, 

Railway shares . — Shares in a railway com- 
pany in actual operation are property in respect 
of which bail may justify. Anon , 31 L. O. 
490. 

BANKRUPT. 

See Execution, 2. 

BOUNDARY. 

See Service of Process, 2. 

CAPIAS. 

Prisoner. — Notice of declaration . — A defend- 
ant in custody under a writ of capias, issued 
pursuant to a judge's order, is not entitled to a 


, copy of the declaration filed while he was in 
| custody ; but the plaintiff may serve him with a 
notice of declaration, the capias being only a 
collateral proceeding in the suit. Neale v. 
Snoulton, 31 L. O. 137- 

CERTIORARI. 

1. Sessions . — Fees. — Clerk of the Peace 

A table of fees to be received by the clerk of 
the peace was settled by the justices at quarter 
sessions, and sanctioned by the judges of as- 
size for the county, according to the provi- 
sions of the 57 Geo. 3, c. 91. The justices, at 
a subsequent quarter sessions, made an order 
that the clerk of the peace shall not in future 
receive certain fees.,, so allowed, namely, fees 
from defendants in misdemeanors. 

Held , that a certiorari would lie to remove 
into this court an order so made by tne sessions. 

Held, that the clerk of the peace was legally 
entitled to the fees so allowed, and that the ses- 
sions, of their own authority, had no power to 
disallow any of the fees that had been so 
allowed by tne judges of assize. The Queen v. 
E. Coles , 31 L.O. 95. 

2. Removing indictment for felony. — A ccrtio- 
| rari to remove an indictment for felony will not 

be granted upon an affidavit alleging that the 
county in which the venue has been laid, is 
generally opposed to the politics professed by 
the defendant, and that his political opinions 
and position haVe rendered him an object of 
dislike in the county, and subjected him to 
abuse and threats of violence. Ex parte Lynes, 
31 L. 0.418. 

3. Objections reserved. — Where the session 
have reserved a case for the opinion of this court 
and the case comes on for argument in the Crown 
Paper, and the order of sessions and the origi- 
nal order are brought up by certiorari ill the 
ordinary manner, this court will only consider 
the questions reserved by the cjisc for its 
opinion ; and it is not competent for the party 
impugning the decision of the sessions to take 
any other objections to the orders, unless the 
objections have been stated to the court at the 
time tlie certiorari was moved for, and the 
court has assented to such objections being 
taken. Reg. v. Inhabitants of Heyop , 31 L. O. 
577. 

And sec Poor, 3. 

CONTINUANCES. 

See Execution, 4 / Notice of Trial ; Warrant 
of Attorney. 

COMPOUNDING FELONY. 

See Warrant of Attorney , 5. 

DECLARATION. 

Time within the meaning of Rule 35, H . T. 2 
W. 4. — Waiver by defendant . — A plaintiff in an 
action must not only file, but also give notice 
of his declaration within one year after the pro- 
cess is returnable. The absence, however, of 
the notice is an irregularity which may be 
waived by the defendant, ana to ascertain that 
the court will grant a reference to the master. 
Dailey v. Nind, 31 L. O. 441. 



196 


Analytical Digest of Cant s Common Law Courts* 


DISCONTINUANCE. 

Stay of proceedings, — Judgment as in case qf 
a nonmt.—k rule to discontinue does not ope- 
rate as a stay of proceedings ; therefore, where 
the plaintiff served a rule to discontinue, with 
an appointment to tax the costs, and on the 
following day the defendant moved for and ob- 
tained a rule absolute for judgment as in case!*/ 111 embarked with ms tamiiy tor Amencu 

of a nonsuit, for not proceeding to trial pursu- ! that the lessee was dead intestate and i ^ 

ant to a peremptory undertaking : Held, that j solvent ; and that copies of the declaration and 
the defendant was regular. Baker v. JW I had been affixed on the outer doors - 

31 Is. O. 418 . 1 u J “ 

And see Stay of Proceedings. 


7* Service of declat ation where possession va- 
cant . — In an ejectment for seven houses adjoin- 
ing each other, and held under one lease, the 
tenants of four having been duly served, the 
court granted a “ serviceable rule absolute ” as 
to the other three, which were emptv, upon an 
affidavit stating that the tenant had left them 
and embarked with his family for America ; 


DISTRINGAS. 

Statement of default to appear in ajfulavil . — 

The affidavit in support of a motion for a a dis- 
tringas should state simply, that the defendant 
had not appeared, and is not sufficient where it 
contains the additional words, “ according to 
the exigency of the writ.” Dr a ye v. Bird, 31 
L. O. 370. 

EJECTMENT. 

1. Judgment arjainst the casual ejector. — No- 
tice. — Where there arc several tenants, the 
notice at the foot of the declaration served upon 
each, should contain the names of all. — Doe d. 

Muskett v. Roe , 31 L. (). 16. 

2. Service of declaration hy p\st . — When suf- 
ficient. — A copy declaration anil notice in eject- 
ment was sent to a tenant hy post, accompa- 
nied hy a letter explaining the meaning thereof : 
this, coupled with a subsequent acknowledg- 
ment by the tenant, that he received the copy 
declaration, &e., before the first day of term, is 
sufficient for a rule for judgment against the 
casual ejs'etor, absolute in the first instance. 

Doe ex Jem. the Mayor, Commonalty, and Citi- 
zens of London v. Roe, 31 L. (). 273. 

3. School house. — Service. — In ejectment for 
a school house in which no one resides, service 
of the declaration upon a person who keeps the 
key, and on the schoolmaster, upon the premises, 
is not sufficient for a rule nisi for judgment 
against the casual ejector. Doe d. King v. Roe, 

31 L. O. 392. 

4. Service of declaration, <V C » hy post*-— | judgment has been entered up more than 
•c ending a declaration, &c., in ejectment to the . twelve months on a warrant or attorney, an 

not sufficient service in the I agreement to waive ,$he necessity of a scire 

not a condition which renders the 
attorney void as against the assig- 

c ajvjm .. - . ^ . ; nees of a b nkrupt for want of enrolment under 

5. Affidavit of service of declaration , tyc. — ! t J ie 3 q co 4 c 30 

An affidavit of service in ejectment, stating that j Wr its in the new form need not be continued 
the declaration and notice were s explained ^to the, in a simitar manner to those in the old form, 
tenant in possession, but omitting to state that t Q n , ne8nc process a writ may be issued in con* 
they were read over to him, is sufficient for j Nation anol h er a t anytime within twelve 
judgment absolute against the casual^ ejector. inont j, g Writs of execution have no such 
Dot J Jl tight, nan y. Rot, 3 1 L. O. 5, S. ; limit . Ihtrmer v . j { 


of 

the three houses, and a copy served on one JD. f 
the attorney for one Jones, who had been in the 
habit of receiving the rents. Doe d. Pope v. 
Roe, 7 M. & G. 602. See Doe d. Osbaldiston 
v. Roe, 1 Dowl. P. C. 456. 

ERROR. 

Craving oyer. — Service of rule . — The court 
dispensed with the attendance of the plaintiff 
in error to crave oyer of the record of an in- 
dictment for bigamy, for the purpose of assign- 
ing errors, where it appeared that he was resi- 
dent in Australia, where he had been for the 
last 30 years ; that he was 66 years of age, and 
subject to paralytic attacks ; and that he could 
not make the journey to this country without 
injury to his health, and without considerable 
pecuniary loss. Where the prosecutor and his 
attorney were both dead, tne court directed 
service of the rule to join in error to be made 
by sticking it up in the crown office, and serv- 
ing a copy on the solicitor to the Treasury. 
Murray v. The Queen, 3 D. & L. 10 

EXECUTION. 

1 . Judge* s certificate for immediate execution . — 
A judge’s certificate, (under the 1 W. 4,^c.7,s.2,) 
that execution shall issue “ forthwith/’ means 
in the ordinary course of the office ; and the 
court refused to allow the plaintiff to sign judg- 
ment before the expiration of four days after 
the trial. 

The proper course would have been to apply 
to the judge who tried the cause. Snooks v. 
Smith, 7 M. & G. 528. 

2 . Warrant of attorney. — Bankrupt . — Where 


* 

tenant hy post is 
e of 


absence of an acknowledgment hy him that he | 'is "ni 
femv'd them before term. Doe rf. Pattestm j< varrant of , 
v. Roe, 3 1 I,. O. 79. I nf „ h 


6. Service of declaration on a stranger upon 
the premises . — Service of a declaration in eject- 


Johnson, 31 L. O. 138* 

3. Return of writ . — Scire facias before suing 
out a second writ, when unnecessary . — If a ca. 


'ZEL'P*? 8 i ran * er °Jf l ,re i™s e! ^ an ’ sa * or ot h er final process, returnable upon exe 

i » j* * a * j 


admission by the tenant’s wife, that the decla- 
ration and notice had come to her hands, was 
held sufficient for a rule nisi for judgment 
against the casual ejector. Doe d. the Gover- 
nors qf ike Grey Coat Hospital v. Roe, 7 M. & 
G, 937* 


cution, he issued within a year and a day of 
the judgment, hut lias produced no satisfaction* 
another writ (even of a kind different from 
the first) may be sued ont at any time after- 
wards, without previously returning the first 
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writ, or issuing a sdre facias * — FrankUn v. 

' Hodgkmson , 31 L. O 440. 

4. Successive writs. — Entry of continuances . 
Warr&nt of attorney.— In August, 1841, the 
defendant executed to the plaintiff a warrant 
of attorney, with a defeasance. Judgment was 
signed thereon on the 13th Sept. 1841, but 
the roll was never carried in. By a judge’s 
order, obtained by consent on the 9th Sept. 
1842,- it was ordered that execution should 
issue on the judgment without a set. fa. On 
the 14th Sept, a Ji.fa. was issued, which was 
returned nulla bond on the 29th, and filed on 
the 20th December, 1842. In April 1845, an 
alias Ji . fa. was issued, under which the defend- 
ant’s goods were taken. He afterwards became 
bankrupt. Held , first, that the judge’s order 
was not void as against the assignees, under 3 
G. 4, c. 39. Secondly, that the alias Ji.fa. was 
regular ; for that since the stats. 2 W. 4, c. 39, 
and 3 & 4. W. 4. c. 67, succeeding writs of ex- 
ecution need not be tested on the return day of 
the preceding writ, and may be sued out at any 
time afterwards, without the necessity of enter- 
ing continuances on the roll. Harmer v. John- 
son, 14 M. & W. 336. 

Cases cited in the judgment: Kemp v. Ilyslop, 
2M. & W. 63; Nicholson v. Leman, 2 Dowl. 
P. C. 296; Gregory v. Desanges, 5 Dowl. 
1’. C. 193. 

And see Assignees. 

FISKS. 

See Certiorari. 1 ; Sheriff, 1 . 

INDICTMENT- 

Description qf Prosecutor . — In an indictment 
it is sufficient to describe the prosecutor accord- 
ing to the name by which he is commonly anti 
best known. # . 

A foreigner by the name of Charles Frederick 
Augustus William D’Kste, commonly called 
Duke of Brunswick, who was resident in this 
country, but was not the reigning prince, was 
held to he sufficiently described in an indict- 
ment, as Charles Frederic Augustus William 
Duke of Brunswick and Luneberg. The Queen 
v. Gregory , 31 L. O. 417. 

insolvent. * 

Protection under stat . 7 <$• 8 Viet. c. 70, s. 7. 
—A protection granted by a commissioner of 
the court of bankruptcy to a debtor under the 
stat. 7 & 8 Viet, c, 70, s. 7, “ upon the exami- 
nation ” of the debtor’s petition, cannot be ex- 
tended from time to time. Mazeman v. Davis, 
31 L. O. 294. 

INTERPLEADER. 

See Sheriff, 2. 

INTEREST. 

See Writ of Summons. 

ISSUE. 

Irregularity. — An issue delivered with blanks 
for dates is not a nullity, but merely irregular, 
and therefore the irregularity may be waived. 
Peart v. Hughes , 31 L. O. 137. 


Common Law Courts. . . 

ISSUABLE PLEAS. 

After obtaining an order for particulars of 
set-off, it is too late to sign judgment on the 
ground that the pleas delivered are not issuable, 
the defendant being under terms. Scott v» 
Weston, 31 L. 0 . 16 . ... 

See Waiver. 

JUDGE’S JURISDICTION. 

Under the new rules of pleading, (Hilary 
Term, 4 W. 4,) a summons was taken .out be- 
fore a judge at chambers, for the plaintiff to 
show cause why one of the counts in a declara- 
tion should not be struck out ; the summons- 
was dismissed and application for the same 
purpose was then made to this couit. 

Held, that the court would not entertain such 
an application, because the original jurisdiction 
is given to a single judge, and there is*ho ap- 
peal in such case to the full court. Shck v*. 
Clifton, 31 I* O. 417- 

And see Replevin ; Staying Proceedings. 

JUDGMENT. 

Nunc pro tunc .— Where there were issues of 
fact and of law, and after verdict for the plain- 
tiff on the former, and a rule for a new trial, 
which was discharged, the plaintiff', in the same 
term in which the rule was discharged, set 
down the demurrer in the special paper, but 
died before: it came on for argument, judgment 
having subsequently been given for him on the 
demurrer, the court made absolute a rule to 
enter lip judgment as of the term in which tho 
demurrer was set down for argument. Milts 
v. Bough, 3 l>. & L. 105. 

Ca^es cited in th* judgment: Lawienea v. flodg- 
feon , 1 V. &. J. 308 ; Bridges v. Smyth, 3 
Bing. 29. 

2. Old warrant of attorney . — Leave to enter 1 
up judgment upon an old warrant of attorney ob- 
tained, upon the affidavit of the plaintiff’s .as- 
sistant who supplied the goods for tho price at 
which the security was given. Cobhold and- 
another v. Adams and another , 3 1 L. O. T»9. 

JUDGMENT AS IN CASK OF NONSUIT. 

1 . Stet processus . — Where the plaintiff had 
become bankrupt after issue joined, the court 
discharged a rule for judgment as in case of u 
nonsuit, and refused to direct a stet processus. 
Cross v. Robertson. 7 M. & G. 640. 

2. Remand. — The plaintiff having given a 
peremptory undertaking to try at the London 
Sittings alter Faster Term, gave notice of trial 
accordingly, and entered the cause, which had 
been made a special jury cau*e, on the butt day 
for entering causes fur trial at those sittings, 
and the cause stood No. 20 in the list j but 
there being only two days for the sittings, it 
was, with fpur others, made a remanet to the 
I sittings after Trinity Term : Held, that under 
these circumstances*, the plaintiff was not in 
default, so as to entitle the defendant to judg- 
ment as in case of a nonsuit, for not proceeding 
to trial pursuant to his undertaking. Lumky 
y. DuBourg, 14 M. Sc W. 295, S, t, 3 D. & L. 
80. And see 8 Scott, N. R. 705. 
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Case cited by. the court: Petrie r. Cullen, 14 
Lew J., N.S., C. P. 89. 

3. SmAtf debt . — It is no answer to a rule for 
judgment as in case of a nonsuit, that the ac- 
tion is brought for a sum recoverable in a court 
of requests. Nicholson v. Jackson , 31 L. O. 
36. 

4. Discontinuance . — The plaintiff cannot 
have a rule to discontinue pending a rule which 
stays the proceedings. Murray v. Silver , 3 1 
L. O. 36. 

5. Peremptory undertaking . -An affidavit in 
answer to a rule for judgment as in case of a 
nonsuit, should state some definite fact as an 
excuse for not proceeding to trial, and where it 
was sworn that the plaintiff had not proceeded 
to trial, because he had been in hopes ofaettling 
the action, the affidavit was held insufficient, as 
it did rfot state a negotiation for that purpose. 
IVinnah v. Denley and another , 31 L. O. 231. 

And see Setting-off ; Discontinuance. 

juror. 

^ Withdrawal of. — Stag of proceedings. — The 
withdrawal of a juror by consent of counsel on 
both sides, puts an end to that cause of action, 
therefore if a second action be brought for the 
same cause, the court will stay proceedings with 
costs. Gibbs v. Ralph, 31 L. O, 24Q. 

MANDAMUS. 

See Appeal. . 

MISCARRIAGE OF COURT. 

Upon the trial of a cause, in which three 
issues were raised, each going to the whole 
cause of action, it was agreed on both sides 
that the verdict should be taken by the associ- 
ate in the absence of the judge, who, before he 
retired from the court, directed the associate 
to take the verdict upon each of the issues 
separately. Upon the return of the jury, the 
associate asked them whether they found for 
the plaintiff or the defendant ; and the foreman 
answered “ for the plaintiff.” The defendant’s 
counsel requested the associate to put the 
Questions left to the jury by the judge, to which 
tne plaintiff’s counsel objected ; whereupon the 
associate refused to put the question, and ulti- 
mately a general verdict was entered for the 
plaintiff : held, that the neglect to take the 
verdict upon each of the issues, wa3 a miscar- 
riage on the part of the officer of the court in 
taking the verdict; and the court, therefore, 
made a rule absolute for a new trial, without 
costs on either side. Bentley v. Fleming , 3 D. 
& L. 23. 

MISNOMER. 

See Affidavit , 3. 

MONEY IN COURT. 

See Bail ; Staying jtroceedinys, 1 . 

NOTICE OF APPEAL. 

Signature , $c. — A notice of appeal against 
an order of removal, beginning “We the under- 
signed, being a majority of tne churchwardens 
and overseers of the parish of,*’ &c. and signed 
by one churchwarden and four overseers, (there 


being six altogether in the parish,) is sufficient, 
without Btating that they were the majority at a 
meeting duly convened. Reg. v. Justices of the 
West Riding of Yorkshires 31). & L. 152* 

NOTICE OF DECLARATION. 

See Capias. 

NOTICE TO PRODUCE. 

1. In an action on a bill of exchange, to 
which the defendant pleaded a plea of fraud 
and covin : Held, that a notice by the defendant 
to produce the bill, left in the letter-box of the 
office of the plaintiff’s attorney in London at 
half-past 8 o’clock in the evening before the 
cause was tried at the Middlesex Sittings, the 
plaintiff also being resident in London, was too 
late. 

Held , also, that the plaintiff was not bound 
to produce the bill on the trial without notice. 
Lawrence v. Clark , 14 M. & W. 250 ; S. C. 3 
D. L. 87. 

Cnsos cited by the court : Read v. Gamble, 10 
A. & E. 597, n. ; Harvey v. Morgan, 2 Stark. 
N. P. C. 17 ; Atkins v. Meredith, 4 Dowl. 
P. C. 658 ; George v. Thompson, 4 Dowl. 
P. C. 656. 

NOTICE OF TRIAL. 

Continuance. — Notice of trial by continuance 
from the sittings in, to the sittings after Term, 
in London, may be given, and, after such no- 
tice, the cause may be tried at the adjournment 
day. Toulmin v. j Elgie, 31 L. O. 465. 

NOTICE OF TAXATION. 

The court will not, as a matter of course, set 
aside a judgment as irregular, because notice of 
taxation has not been given to the opposite 
party, but will exercise their discretion under 
the circumstances of the case. 9 Ilderton v. Silt , 
31 L. O. 79. 

NUL TIEL RECORD. 

On plea of nul tiel record , it is no objection 
that the award of the venue and the distringas 
are cancelled by lines being drawn across them. 
Hodgson v. Chetwynd , 3 D. & L. 45. 

OPENING RULE. 

1 . Fresh affidavits, when not allowed.—- After a 
rule has been argued and disposed of, it cannot 
be opened upon fresh affidavits denying the 
facts sworn to by the successful party, and by 
which the decision of the court was governed. 
Doe dem, Kell v. Brown , 31 L. O. 273. 

2. Where a rule to discharge a defendant out 
of custody was discharged, on the ground of 
the incompleteness of the affidavits, the court 
will not entertain a fresh application on affida- 
vits supplying the former defects. Martin v. 
Dore, 31 L. O. 391. 

OYER. 

See Error . 

PARTICULARS. 

1. Railway Company. — Cos/s. — In an action 
by an engineer against a railway company, the 
particulars of the plaintiff’s demand claimed 
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one gross sum for surveying* travelling ex- 
penses* assistance* &c. Held, sufficient, and 
that it was not necessary to specify the amount 
of the particular items which composed the 
general charge. 

Though, as a general rule, a party who 
shows cause in the first instance* is not entitled 
to costs* yet there is an exception in cases 
where the rule, if granted* would prejudice the 
party by causing delay. Rennie v. Beresford * 
31 L. O. 370. 

2. Engineer . — Railway Company . — In an 
action by an engineer against a railway com- 

S , it is sufficient to state in the bill of par- 
irs, that the plaintiff claims a certain sum 
in respect of a survey, without saying what 
time he was engaged upon it, or how many 
persons were employed, or the rate of charge 
per mile ; nor need he particularly describe tne 
trial sections and books of reference. Higgins 
v. Ede , 31 L. O. 442. 

3. Breaches before plea. — Bond.— The court! 
will not grant a rule nisi for the delivery of 1 


of JR. mentioned & aa the pauper. Queen v. 
Inhabitants ofSkipston on Stour , 6 Q. B. 119. 
See Reg, v. Rotherham , 3 Q. B. 776. 

2. Appeal to sessions . — What constitutes a 
“ hearing ” — The consideration of a notice of 
appeal is merely preliminary to a ** hearing” 
of the appeal ; therefore, if at the "trial of an 
appeal notice be objected to* and the sessions 
hold it to be bad* and dismiss the appeal* this 
court will, if the decision be erroneous* award 
a mandamus to enter continuances and hear. 
Reg. v. Justices of Surrey, 31 L. O. 534. 

3. Certiorari when granted before appeal to 

the sessions. — If an order of appeal be defective 
on the face of it* the court will, in the exercise 
of its discretion, grant a certiorari to remove it, 
although the applicants might have appealed to 
the Sessions, but have not done so. Reg. v. 
Blaythwait , 31 L. O. 500. • 

PRISON IS 11. 

See Capias. 

QUALIFICATION. 

County. — Where a statute requires 


Venue. - 


grant a 

particulars of breaches, where the declaration I „ . 

in an action on a bond is in the general form, it ! certain qualifications in persons acting under 
appearing that considerable delay would be the \ it* an( l provides, that in an action for penalties 
result. - | for acting without qualification, the defendant 

Semble , that no such application can be shall prove his qualification, it is sufficient 
made, successfully at least, until after the plain- to allege that the defendant was not qualified 
tiff has replied. Metville v. Provost , 31 L. O. without specifying in what liis disqualification 


441. consisted. 

PATENT Since thc n ^ e in ^ 4 4 > r - tho 

xr .. - * \ . «... venue is the county for all purposes ; therefore* 

notice of objection , sufficient peculiarity %n. j n c leclarin<r for a penalty, it is not necessary to 
—In case for infringing of a patent for ini-! aver that tUe offence wa ' committed within the 
provements in machinery, the notice of objec- , county in which the venue was laid. Cook v. 
tions delivered pursuant to 5 & G W. 4, c. 83, Swift , 3 D. & L. G7. 
s. 5, stated that the invention was known to, 
and used by, A. and B., and others, before the 
grant. The court refused to require the de- 
fendant to strike out the words “ and others.” 

Bentley v. Keighley , 7 M. & G. 652. 

Cose cited in the judgment: Jones v. Berger, 5 
M. & G. 208 ; 6 Scott, N. R. 208. 


See Bail; 


RAILWAY. 

Particulars. 


REFERENCE. 


See Trial, 4. 


REGISTRATION APPEALS. 


PERJURY. 

See Trial, Netc, 3. 

POOR. 

1. Heading and jurat to examination. — On 
appeal against an order of removal, it ap- 
peared by the copies of examination sent, 
that the examination of R ., (which was es- 
sential to the settlement,) was alleged in the 
jurat to be taken and sworn before, and was 
signed by, two parties, whose names only, with- 
out any description of their office* were given. 
The heading did not show before whom tne ex- 
amination was taken, and the name of the party 
examined appeared in the heading only. Held, 
that the oraer must be quashed ; although on 
the same sheet of paper with and preceding 
R.'s examination* was an examination of S., 
headed ** The examination of S., the pauper, 
taken upon oath before us* two of her Majesty's 
justices*” &C-* (describing the character pro- 
perly*) the jurat of which was signed with the 
same names as the other examination ; and al- 
though the headings and jurats gave the same 
date to each examination* and the examination 


Time for giving notice to respondent of pro - 
secuting appeal. — Waiver . — In appeals from 
the decisions of revising barristers, a waiver 
by the respondent of notice of the appellant's 
intention to prosecute the appeal, pursuant to 
stat. 6 Viet. 1 8, s. 64, will not dispense with 
the necessity of proving such notice to have 
been given, before the appeal can be heard. 
Newton v. Overseers of Moberley, 31 L. O. 115. 

REPLEVIN. 

Power of judge at chambers . — Replevin bonds 
are not an exception to the rule that, on a bond* 
the plaintiff cannot recover more than the 
penalty and costs of suit on the bond. There- 
fore proceedings in such suit may be stayed on 
payment of the penalty and costs* though the 
plaintiff’s costs m the replevin suit much ex- 
ceed the penalty. 

A judge at chambers may order the stay of 
proceedings. Branscombe v. Scarborough, 6 
Q. B. 13. 

Cases cited in the judgment: Lord Lonsdale v. 
Church, 2 T. K. 388 ; Hellen v. Ardley* 3 
Car. & P. If. 
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defendants to pay the amount claimed* the de- 
fendant in queetion not having appeared to the 
writ. Levi v. Perrott and others, 31 L. 0. 535. 
And see Award. 


seine facias. 

1. Heir and terre~tenont . — By rule 79* H. 
T., 2 W. 4, a stirs facias to revive a judgment 
more than fifteen years old* shall not be 
allowed without a rule to show cause; but 
when judgpient has been revived by scire 
facias against the personal representative* and 
a return of nihil has been made, a scire facias 
against his heir and terre-tenant may be al- 
lowed without a rule to show cause. 

Semble , a scire facias will not lie against the 
heir and terre-tenant, till a nihil has been re- 
turned to a scire facias against his personal 
representatives. Wright v. Mad. locks, 31 L. O. 
158. 

2. Judgments above twenty years 9 old . — 
Whether or not a scire facias is generally allow- 
able to revive a judgment which is more than 
20 years old, the court will certainly allow it to 
go* if payments appear to have been made with- 
in 20 years. Williams v. Welch, 31 L. O. 320. 

Ana see Execution , 3. 

RERVICR OF PROCESS. 

1 . Sel ting aside . — Unless it be distinctly shown 
that process has not come to the knowledge of 
a defendant, the court will not set aside pro- 
ceedings upon a statement that the defendant 
has not been served with, or had notice of, the 
process. Emerson v. Brown, 7 M. & G. 476- 


BETTING-OFF JUDGMENT. 

Different courts. — Trustee. — One judgment 
may, upon motion, be set-off against another 
judgment between the same parties in a differ- 
ent court, provided the parties are interested in 
their respective judgments in the same right. 
Bristowe v. Needham , 7 M. & G. 648. And 
see 7 M. & G. 589. 

SETTING ASIDE. 


See Appearance. 

SHERIFF. 

1. Fees. — Semhle, That before moving for an 
attachment against a sheriff, under stat. 7 Will. 
4, and 1 Viet. c. 55, s. 3, there should be a re- 

| ference to the master to say whether the sum 
charged by way of expenses be reasonable. 
Stiles v. Meek, 3 1 L. O. 80. 

2. Interpleader. — Trespass. — A claim having 
! been made to certain goods seized by the sheriff 

under a ji.fa., an interpleader order directed the 
goods to be sold, and the money paid into 
court to abide the event of an issue. The issue 
was tried and found for the claimant, who then 
brought an action against the sheriff for break- 
2. Wrong county. — Affidavit . — Boundary. — j ing and entering his dwelling-house, and seiz- 
An affidavit, stating that process into county A., i ing and converting his goods. Held, that the 
was served in county I?., more than 200 yards I sheriff was entitled to have struck out of the 
from the boundary, is sufficient to ground a " 
motion to set aside the service, without negativ- 
ing the existence of any dispute as to the 
boundary. Martyn v. Gray, 7 M. & G. 650. 

SERVICE OP RULE. 

1. To Compute. — A rule to issue execution 
under 1 & 2 Viet., c. 110, s. IS, for money due 
upon an award and the Master's allocatur, is a 
rule nisi only in the first instance. And semble, 
that such a rule ought t:> be personally served, 
notwithstanding that the award and the alloca- 
tur, together with the rule making the order 
of reference a rule of court, have been person- 
ally served, and the amount demanded. If In- 
wood v. lloult , 14 M. & W. 197. See Jordan 


declaration so much as related to the goods, and 
that an application for that purpose, after time 
to plead, was not too late. 

Held , also, that if the claimant had sustained 
any special damage, that fact should have been 
stated to the judge, and semble, in such case he 
would have no jurisdiction to make any order. 
Abbott x. Richards , 31 L. O. 345. • 

STAYING PROCEEDINGS. 


1. Payment into court . — Where after writ is- 
sued the defendant obtains a summons to stay 
proceedings on payment of a certain sum, 
which the plaintiff refuses to accept, alleging 
•that more is due, and on the trial the plaintiff 
. 1 recovers less than that amount, he is entitled to 

x. Berwick, 1 Dowl. P. C., N. S. 271 ; Doe d. costs, unless the defendant has paid the sum 
Moody x. Squire, 2 Dowl. P. C., N. S. 327 ; offered into court. Clark x. Dunn , 31 L. O. 
IJawki is v. Benton , 2 Dowl. & L. 465. j 222 . 

2. An affidavit stating that a rule nisi to com- j 2 . Rule to discontinue.— Where a rule nisi 
pute was served upon the defendant’s sister-in - 1 had been obtained for judgment as in case of a 
law, at his dwelling house, and that she was a j nonsuit, with a stay of proceedings, the court 
member of his family, is sufficient, though it , get aside a rule to discontinue subsequently ob- 
bc not sworn that the deponent had subse- ! tained. Murray v. Silver, 3 D. & L. 26. 
iiuentlv called at the house and ascertained that j Caw cited in ; Ue judgment : Lowe r. Peacocl, 
the rule had been delivered to the defendant, 1 Barnes 816. 

Pook v. Raphael, 31 L. O. 96. * , 7 \ ... 

3. Judge s order. — The plaintiff agreed with 
^ service of writ. the defendant to withdraw the record in an 

Irregularity . — Waiver. — Appearance. — Ser- { action on two cheques, which stood ready for 
vice of a copy of a writ of summons was set trial in the Exchequer, upon the terms that the 
aside as irregular* when one of several defend- defendant should pay the debt* interest, and 
ants was described in the copy as residing at j costs, on or before a certain day* or in default 
Bristol* in the county of Gloucester. of payment* that the plaintiff should be at 

The court held, also, that the irregularity was | liberty to sign judgment* and that a judge’s. 


not waived by an offer on the part of the other j order should be given to secure payment. The 
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Court of Exchequer having afterwards set aside 
the judge’s order, which had been made in pur- 
suance of the above agreement, the plaintiff 
brought an action on the agreement in this 
court. Held , that these facts formed no ground 
for staying the proceedings in the action in this 
court. Wade v. Simeon, 3 D. & L. 2?. 

4. Payment of rent and costs . — A sub-lessee is 
a tenant of premises within the meaning of the 
stat. 4 G. 2, c.28, s. 4, and is therefore entitled 
to a stay of proceedings upon payment into 
court of the rent in arrear and costs. Doe d. 
IV i/at t v. Byron, 3 D. & L. 31. 

5. Stay of proceedings. — Where judgment 
and a summons to stay proceedings are due at 
the same time, the latter must be attended be- 
fore judgment can be signed, even though it be 
such as an adverse order cannot be made on. 

A summons to stay proceedings is waived by 
the delivery of a plea before the summons is 
due. Barton v. Warren, 3 D. & L. 142. 

6. Service of order . — Amendment. — The rule 
of practice that an order must be drawn up and 
served before the other party is in a situation to 
take a fresh step, in order to operate as a stay 
of proceedings, applies to an order to amend 
on payment of costs to be taxed. Normanby v. 
Jones, 4D.Sc L. 143. 

And see Juror , withdrawal of. 

TIME. 

See Declaration . 


5. Verdict against the weight of evidence . — 
If the verdict be against the weight of evidence a 
new trial will be granted, as well in case of trials 
before a sheriff as before a judge, but the court 
will refuse to interfere where the case has been 
left to the jury upon tho credibility of the wit- 
nesses. Walton v. Land, 31 L. O. 78. 

trover. • 

Conversion. — Leave and licence. — A., a 
wharfinger, delivered goods to li, by mistake, 
who, when the mistake was discovered, had sold 
a portion of them, but offered to give up 
the remainder, and pay a reasonable stun for 
those sold. Held , that under the pica of leave 
and licence there was a conversion, by dispos- 
ing of part of the goods after the mistake had 
been discovered ; and that the qualified pro- 
perty which A. had in the goods was not ter- 
minated by delivery to 11. under a mistake. 
Bassett v. Pearce , 31 L. O. 34. • 

UMPIRE. 

See Attachment. 

USE AND OCCUPATION. 

Yearly tenancy. — Occupation and the mere 
payment of an aliquot portion of an annual rent, 
at the expiration of a quarter, is not Kutlicieu*. 
evidence of a yearly tenancy. Cl twin eft v. 
Bradbee , 31 L. O. 512. 

VENUE. 


TRESPASS. 

See Sheriff] 2. 

TRIAL, NEW. 

parties. — V V here 


1. Several parties . — Where a verdict lias 
been found for one of the several defendants, \ 


■ Changing . — TJie venue may, since the at at. 
5 & 0 Will 4, c. 7b. be changed to Hrbtol be- 
tween the Summer and lA*nt, assizes, upon the 
usual affidavit that the cause of action arose 
j there and not elsewhere; and the rule for so 

the first instance. 


u iui um; ui uiu oocku laumumio, . . • , , . • 

ami against the others, and the latter apply to set i ^J 1! J n K ,n K , . t ** 11 ,so “ c ln 
it aside, the rule should tail on the successful , {,Ac v - 31 L ‘ °* ' 5S - 

defendant, as well 


as 


the plaintiff, to show 
cause . — Bolder v. Magnay, 3 1). & 1*. 70. j 
2. Suable, that wheie a nonsuit is only! 


WAIVER. 

( Undertaking to plead issnably . — Obtaining 
-I time to reply is a waiver of any objection to the 
moved tor, the court will not grant a new trial. ! defendant s non-compliance with an undertak- 


Wilkins v. Bromhead, 6 M. & G. 903. 

3. Perjury, when new trial to be mured for . — I 
In an action for work and labour, wherein thej 
plaintiff obtained a verdict for p/. 0.9. , the court j 
refused to entertain a motion for a new trial 
after the usual time, although since the trial, 
and not until after the expiration of the term in 
which the motion might have been regularly 
trade, it was discoveied that the witness upon 
whose evidence the verdict was obtained had 
peijured himself at the trial, and although he 
had been indicted for the offence, and a true 
bill had been found against him. Spvfford v. 
Brown, 31 L. O. 78. 

4, Writ of Trial. — Verdict subject to refer- 
ence. — Though a sheriff, upon trial had under a 
writ of trial, has no power to take a verdict by 
consent, subject to a reference, still a verdict so 
taken is not a nullity. Therefore, where, after 
a verdict so taken for the plaintiff, the reference 
went off, and the plaintiff, without the defend- 
ant^ consent, or leave of the court, altered the 
writ of trial, proceeded to a second trial, and 
obtained a verdict, auch verdict was set aside. 
Harrison v. Greenwood, 31 L. O. 249. 


Stead v. Carey, 7 M. .& 


1 ing to plead issuable. 

’ G. 040. 

Case cited in the jmlgir.cut: Troll v. Smit!. 1 , V 
Vf. \V. 7<j.j ; i N. 8. 278. 

And see Service of writ. 

WARRANT OF ATTORNEY. 

1. Continuance of writs. — More than a year 
having elapsed after judgment entcicd up on a 
warrant of attorney, the defendant agreed to 
waive the necessity of a scire facias: Held, 
that such agreement was no part of tlie defeas- 
ance or condition, and did not render the war- 
rant of attorney void as against the defendant’s 
assignees, for want of enrolment under 3 G. 4, 
c. 39. 

Writs in the new form do not require to be 
connected by continuances as writs under the 
old forms. On final process, one writ may 
issue in continuation of another at any time ; 
but on mesne process, the writ in continuation 
must issue within twelve months after the issu- 
ing of the prior suit. Harmvr v. Johnson, 3 
D. & L. 38. 
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Cases cited in tbe judgment? Bennett v. Daniel, 
10B.&C.500; S. C. 5 M.„& R. 444 ; Kemp 
t. Bishop, 1 M. & W. 58 ; S. C. 4 Dowl. 687 ; 
Nicholson v. Leman, 2 Cr. & M. 469 ; S. C. 2 
Dowl, 226; Gregory r. Dea A age s, 3 Bing. 
N, C. 85 ; S. C. 8 Scott, 554; 5 Dowl. 195. 

2. Attestationof execution . — The attestation of 
execution of a warrant of attorney ran thus,: — 

“ Signed, &c. f in the presence of H. W ., at- 
torney for the said Lord K ., and expressly 
named by him, and attending at his request ; 
and I hereby subscribe myself to be the at- 
torney of him, Imving read over and explained 
to him the nature and effect of the above war- 
rant of attorney before the same was executed 
by him ; and I hereby subscribe my name as a 
witness to the due execution thereof.** The 
words " II. TV." were in that person's hand- 
writing. Held , that there had been a sufficient 
compliance with the statute, and that the at- 
testation was therefore good, Eewis v. Lord 
Kensington, 31 L. O. 561. 

3. Affidavit. — An application to set aside a 
warrant of attorney, on the ground of its not 
having been duly attested in compliance with j 


RECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 

REPORTED BY BARRISTERS OF THE SEVERAL 
COURTS. 

Holltf ttORtt. 

Whicker v. Hume . June 30th. 

PRODUCTION OF DOCUMENTS. — MASTER. 

An order to produce documents before the 
Master continues in force , although a sub- 
sequent order may have been made giving 
. liberty to inspect them at the office of a so- 
licitor: 

In this case a reference had been made to 
the Master at the hearing to ascertain the next 
of kin and heir of a testator and his domicile, 
with the usual directions for the production of 
documents for the purposes of the inquiries 
before him. Subsequently an order was made 
that the parties should be at liberty to inspect 
the documents at the office of the solicitor of 
the defendants. 

The only inquiry which now remained before 


the stat. 1 & 2 Viet. c. 1 10, where there is [ the Master was as to the domicile ; and upon 
reason to suppose that the defendant is resident this inquiry the plaintiffs were desirous of hav- 
abroad, can only be made by the party himself, ing several of the documents produced before 
or by an attorney employed and authorised by 1 the Master, for the purpose of proving them, 
him for that purpose. Ilinnev. Lord Wellesley, 'The Master, however, considered that his 
31 L. (). 391. | power had been taken away by the order for 


4. Judgment to be entered up jointly and not 
severally . — Where a warrant* of attorney, exe- 


inspection. 

Mr. Purvis and Mr. Beavan for the motion. 

cuted by two persons, authorizes the receiving j as Lord Eangdale expressed his opinion 

of “ a declaration,** and the entering up of “ a j that tlie two orders could stand very well to- 


, j entering up ~ , , . _ , 

in “ an action,** and also the cxe- j gather, and that the Master’s power was not 

cution of “a good and sufficient release/* one J taken away, no order was made, 
joint judgment only can be entered up thereon, 
and this, notwithstanding the authority so 


>7trc^(D*Janrfllar of GFitglanh. 

Appleyard v. Oures . April 15tli and 30th, 
1846. 

INFANT. — -COSTS. 

An infant plaintiff who repudiates a suit on 
coming of age is not entitled to costs, unless 
the suit has been improperly instituted . 

This was an application on the part of one 
of the plaintiffs, who at the time the bill was filed 
was an infant, but had since come of age, that 
further proceedings in the suit might be stayed, 
that his name might be struck out, and that the 
next friend might pay the costs. 

Mr. Bethell , for the motion, said that unless 
an infant repudiated the suit he became liable 
for costs, but he was at perfect liberty on com- 
ing of age, if he disapproved the suit, to with- 
, f writ or the day from j draw from the further prosecution of it, and to 

which it is claimed must be stated ; and if the s be indemnified from costs. He cited Anon , 4 


given, is expressed to be, “ for us and each of 
us/* Dairy mplt ? v. Dawes , 31 L. O. 392. 

5. Compounding felony — Setting aside. — If a 
warrant of attorney be given, pending, and in 
order to compound a prosecution for felony, the 
court will set it aside, though it docs not appear 
that the prosecution could have been success- 
fully continued, and although it be sworn that 
the magistrate before whom it was pending, 
had expressed great doubt upon the subject. 
Exparte Critchlcy, 31 L. O. 489. 

And see Execution , 2, 4. ; Judgment , 2. 

WRIT OF SUMMONS. 

6. Indorsement of interest. — If in the in- 
dorsement of a writ of summons interest be 
specifically claimed, either the amount of inter- 
est due up to the date of writ or the day from 


indorsement merely state that the plaintiff 
claims debt and interest, thus — “ 1 50 1. for debt 
and interest thereon the defendant may move 
to set aside the writ, copy, and service for irre- 
gularity. Chapman v. Beck, 31 L. O. 114. 


Mad. 461. 

Mr. Stuart and Mt. Batten , contrfe, said 
that the common order was to strike out the 
name of the plaintiff, and to give leave to 
atnejttl*; Jsy toeing the plaintiff a defendant, 
andjbg^f^ proceedings to be continued 

in i h'e ; SiteWff the remaining plaintiff. Guy v. 
Guy, f fieav. 460. 

The Vice-Chancellor said he believed the 
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practice to be as it had been stated by Mr, 
Stuart, but he would direct inquiry to be made 
before making his order. 

April 30th. — His Honor this morning said he 
had ascertained from the register that it was 
not usual to make the next friend pay costs, 
unless the court was satisfied the suit had been 
improperly instituted, and as that was not the 
case here, he should make no order as to costs. 


&ucro’£ 33cncT) fJrartirr Court. 

Doe d. Newstead v. Roe. Easter Terra, 1846. 

EJECTMENT. UNDERTAKING, &C., UNDER 

STAT. 1 GEO. 4, C. 87, S. 1. WHEN REQUIRED. 

If an agreement for a tenancy from year to 
year has been executed , the tenant may be 
ruled to give an undertaking and enter into 
a recognizance under the stat . 1 Geo . 4, r. 
S7,s.]l, although on the same day upon which 
such agreement was executed another ( stated 
to be a “ supplemental ” one), was entered in- 
to by which the landlord engaged that the 
holding should continue until the happening 
of a certain event . 

A rule had been obtained calling upon the 
tenant to show cause why, upon being admitted 
defendant, lie should not undertake, in case a 
verdict should pass for the plaintiff, to give him 
judgment ; and why he should not enter into a 
recognizance for the costs and damages which 
should he recovered pursuant to the stat. 1 
Geo. 4, c. S7, s. 1. 

The rule was obtained upon an affidavit 
stating, that the tenant held under a written 
agreement as tenant from year to year ; hut the 
affidavit in answer alleged, that upon the day 
on which such agreement was executed the 
parties entered into a “ supplemental ” agree- 
ment, by which* the lessor of the plaintiff en- 
gaged that the tenant should hold so long as 
the lessor of the plaintiff’ continued vicar of C., 
provided that he paid his rent and observed 
the stipulations specified in both agreements. 

Atkinson now showed cause, submitting that 
the *« supplemental ” agreement mentioned in 
the tenant’s affidavit was part and parcel of the 
first agreement, and that consequently the 
tenancy was determinable upon an uncertain 
contingency, and was not to continue “ for any 
term or number of years certain, or from year 
to year, 9 * within the meaning of the statute. 
Doe d. Pemberton v. Roe , 7 B. & O. 2. 

Unthank, in support of the rule, was not 
called upon. 

Wightman , J. The second agreement did 
not vary the effect of the first, though a breach 
of it may furnish a ground of action. 

Rule absolute. 

Loutreuil v. Phillippe . Easter Term, 1846. 

AFFIDAVIT FOR SECURITY WJ!. 

DESCRIPTION OF DEFENlliMtr 

An affidavit of the defendant in tittpporl of a 
rule to compel the plaintiff to give security 


Trice Court . — Common Pleas . 

for costs is sufficient, if it can be collected 
from the context that the deponent is th e 
defendant in the cause, although he is not so 
described in terms . 

Ball had obtained a rule nisi calling upon the 
plaintiff* to show cause why he should not give 
security for costs upon an affidavit of the de- 
fendant commencing — “ Talon Jacques Phillippe , 
of the Strand Theatre, physician and stating 
that “ on, &c., he was served with a copy of 
a writ of summons which purported to be 
issued out of this honourable court at the suit 
of the above-named plaintiff.'’ 

Hoggins now showed cause. The affidavit 
ought to have stated the deponent to he “ the 
defendant in the cause.” Johnson v. Smallwood, 
2 Dowl. 5SS ; France v. Wright, 3 l)owl. 325. 
[Coleridge, J. The defendant says he was 
served with a copy of a writ of summons.] 
But it is consistent with the affidavit "that he 
may have been served with a writ of summons 
“purporting'’ to he, but in reality not at all 
connected with this action. 

Ball, in support of the rule, was not called on. 

Coleridge, J. There is nothing in the ob- 
jection, for sufficiently appears from the affi- 
davit that the deponent is the defendant in the 
cause. 

Rule absolute. 


Cnninum 

Stroud v. Watts. Easter Term, lS-lfi, 

WRIT OF INQUIRY REFORM UNDKR-HIIEKI FF. 

— SIGNATURE TO CERTIFICATE UNDER 3 

& 4 VICT. C. 24. 

In an action for a malicious prosecution, 
where the writ of inquiry is in the usual 
way directed to the sheriff, but. the execution 
thereof takes place before, the under-sheriff, 
the certificate endorsed under the 3 4 

Viet . c. 24, and signed in the name of the 
sheriff is sufficient. 

In this case a rule had been obtained calling 
upon the defendant to show cause why the 
sheriff’s certificate, given in pursuance of 3 & 
4 Viet. c. 34, s. 2, and the Master’s allocatur 
thereon, should not he set aside, and why the 
Master should not review his taxation. The 
writ of inquiry in the action had been executed 
before the uncler-sheriff of Wilts, the cause of 
action being a malicious prosecution, and the 
defendant having suffered judgment by default. 
On the return made in the usual way in the 
name of the sheriff, there was a certificate to* 
the effect that the grievance within complained 
of was wilful and malicious, and this was signed 
by the sheriff and not tlic under-sheriff, before 
whom as presiding officer the verdict had been 
obtained. 

Sir Thomas Wilde showed cause. It is quite 
clear that the writ of inquiry here was well ex- 
ecuted, as the under-sheriff was merely the re- 
resentativc of the sheriff and presiding for 
im ; and the return of the requisition is 
accordingly in the name of the sneriff only, 
and properly so. Bac. Abr. Sheriff, H. 3. 
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In contemplation of law the sheriff 1 presided, 
and therefore the certificate ought to oe in his 
name. Thfe case of Peg* v. Dunn , 1 Car. & 
Kir* 730, inay be considered as an authority 
for that. 

Byles r, Sergeant, contra. The under-9heriff 
has a distinct judicial capacity. In Lord Den - 
man Vjict the power to certify where the verdict 
ia for a less sum than 40.?. and in 3 & 4 W. 4, 
c. 42, s. 18, giving the power to stay execution 
by a certificate, the sheriff's deputy is distinctly 
empowered. The present act too refers to the 


another joint contractor . But he should first 
plead the nonjoinder of the co-contractor, 
and if a second action he brought against 
both , the pendency of the other action may 
be pleaded . 

Assumpsit. — The declaration contained 
counts for work and labour, money paid, and 
money due on an account stated. The defend- 
ant pleaded in abatement, that the promises in 
the declaration mentioned were made by the 
defendant jointly with one Eady, and that at 
the time of the commencement of this 


. . , action 

"judge or presiding officer before whom the I the plaintiff had sued out a writ of summons 
verdict shall be obtained/' and the fact of the : and declared against Eady for the same identi- 
return having been properly made in the name ; cal causes of action. To that plea there was a 
of the sheriff can make no difference, as the demurrer. 

certificate is no part of the record. Reg. y. Dunn . Crompton in support of the demurrer. The 
as an nuthority, can have no effect in this case. plea is bad in substance. The principle on 
By the Court. '1 he writ of inquiry is directed which the pendency of another suit is allowed 
to the sheriff, and the inquisition is to be re- to be pleaded is, that “ no one ought to be twice 
turned by him. This appears clear from the, vexed for the same cause. 9 ' Sparry 9 s case,b Co. 
statute 12 lidw. 2, c\ 5, and the authority of'Gl. But the present*. defendant is a stranger 
I lowden, (52 a. The undersluriff exercises to the former action, and therefore it is no an- 
throughout the authority of the sheriff, and swer to say that an action is brought against 
there is no reason why lie should sign his own him for the same case. Comyn’s Digest Abate- 
name rather than that of the sheriff ; and upon ment, (H 24.) The defendant might have 
the proper construction of the 3 & 4 Viet. c. pleaded the nonjoinder of Eady in abatement, 
24, wo think the certificate quite sufficient, and and then if a second action had been com- 
that the rule ought to lie discharged with costs. 1 menced against the two, the tendency of the 
Rule discharged with costs. j former action against Eady would have been a 

; good plea. 

The court called on 

i Bramivetl to support the plea. Unless the 
j plea be allowed, a plaintiff might recover his 
debt twice over. In this case no less than 


1)1. string AS. 


S Kit VI OK OF Til K WRIT OF 
SUMMONS. 

llVson v. (I u nt on. Trinity Term, 1S4G. 


In order to obtain a distringas to compel an j thirty separate actions have been commenced 
appearance, it must appear in the affidavit, ! against different provisional committee-men. 
that the copy of the icrit of summons iras left (Pollock, C. 11. If judgment was obtained in 
at the defendant's place oj residence on the an y one suit, that judgment might be pleaded 
last occasion oj catling. j * |n [ Jar to the other actions, or the court would 

Manning, Sergeant, applied in this case for a give relief on motion or by audita queer eld) 
writ of distringas to compel the defendant’* i The judgment might be given at such a time as 
appearance. The affidavit on which he moved ■ to prevent it from being pleaded. The prin- 
was in the usual form, except that it stated a eiple on which the case of King v. Hoare , 31 
copy of the writ of summons to have been left L. 0-331, 13 M. & W., was decided applies 
at the defendant’s place of residence when the here. 1 1 \ Boy e w Bay tiff e, 1 Camp. 58, Lord 
first call was made, and then only. . Kllenborongh ruled, that if two persons com- 

By the Court. It is necessary that the copy j mit an assault, and separate actions are 
of the writ of summons should he left on the brought against each, the pendency of the one 
last occasion of calling, as was decided in the suit may be pleaded in abatement of the 
case of Hill v. Mmtte, 1 C. & M. Gl7, 2 Dowl. other. Where two writs of quare impedit were 
10, and therefore in the present case there must . brought by the same plaintiff against the same 
be a re -service before a distringas can be sue- .bishop, the pendency of the one suit was held a 
ccssfully applied for. ; good plea in abatement of the other. Hobart, 

Writ refused. , 137. 

j In Ravelin son v. Oriet , 1 Shower 75, Holt , 

IjlffteQucr. ; C. J., says, “The reason why another action 

Henry v. Gohtney. Trinity Term, 3rd June, 1 j >endin » % ha . U •}»*■** sub^uent action “ 
ISiO ' j because of the double vexation.” The 3 & 4 

> Will. 4, c. 42, s. S, enacts, that a plea in abate- 
tro vision \l committee-men. joint i , uen t for nonjoinder of a co-defendant shall 
con niACTous. plea in axiatement. not be allowed, unless the plea states that such 


In an action against one of several joint con- 


tractors, the defendant cannot plead in abate- ! cannot be pleaded in abatement by another, yet 
ment the pendency of another action against ; if the plaintiff* should obtaiu judgment in the 

* r j o ne action before the other is tried, the defend- 

• It should be observed that though the pen- [ ant in the latter may plead in bar puis darrein 
dency of an action against one joint-contractor j continuance the judgment in the other action. 
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person is within the jurisdiction, so that if the 
present plea is not allowed, the consequence 
would be that every joint contract would be- 
come a separate contract, if any one of several 
joint contractors happened to go for a short 
time abroad. 

Pollock , C. B. The nlea is bad. In the case 
of a joint and several bond, the obligee may 
bring separate actions against each obligor, but 
he can only once recover the debt. The case 
Boyce v. Bayliffe is no authority in support of 
this plea. What was there said by Lord Ellen- 
borough was a mere casual remark having no 

reference to the matter before the court. Torts ^ _ 

are always joint and several, and all tort feasors | in that c ase there would be a double vexation 
may be sued together, or separate actions may ■ for the same cause. For these reasons, with- 
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that point ? The defendant pleads that A. B. is 
jointly liable with him on the contract, and 
that A. B, has been sued, and that action is 
pending against A.B . But how does that 
show that the present defendant is, or neces- 
sarily will he, twice vexed for the same qpuse ? 
We must assume that the contract, as stated 
on the record, was made jointly with Eady. 
Then the defendant had a right to plead m 
abatement the nonjoinder of Eady, and the 
plaintiff could only succeed by bringing a joint 
action against the defendant and Eady, and 
then Eady might plead in abatement that 
another action was pending against himself, for 


be brought against each. If a plea like the 
present were good in an action on a tort, 1 admit 
it would be good in an action on a contract. ! 

i i 


out saying any more on other points, I think 
the plea in bad. 

Roffp, 1). The case must he considered in- 


But there is neither authority nor precedent ! dcpcndeutly of the late statute. When two 
for such a plea. In the case cited from Shower, i persons entered into a joint contract and one 
Lord Holt seemed to doubt if when an action alone was sued, the proper course was to plead 
was brought against two defendants, they could the nonjoinder in abatement. That enabled 
plead in abatement the pendency of another the plaintiff to discontinue that action ami rom- 
against one of them, but there is no reason to J menco a fresh action against all. The 3 &4 \\\ 4 , 
suppose that in the case of separate actions ; c. 42, proceeds on the assumption that the pruo 
against two persons for the same cause, the ticc was inconvenient, and in order to remedy it, 
doctrine of “nemo bis ve.v nri pro endem causa ” ! the statute requires that the plea should state 
would apply. The person who is first sued that the party not joined is within the jurisdic- 
may plead in abatement the nonjoinder of the lion. I confess it seems to me a strange pro- 
others, and by that means get all the parties position to argue from all this that there must 
before the court, and then if there arc other have been before tin* statute some other mode 
separate actions against them the pendency of of relief, besides such plea in abatement, ns to 
those actions may he pleaded. Such was the which the books are silent. 1 see no injustice 
state of the law prior to the 3 & 4 W. 4, c. 42, ; worked by the statute, for a party may get rid 
s. 8, which prevents a plea in abatement, tin- j of the difficulty by paying his debt, 'fhe only 
less the party not joined is within the jurisdic- ; difficulty 1 feit has been from the principle, of 
tion of the court. It is urged by the defendant, j the decision of this court in King v. I Inure , but 
that because that statute passed we arc to that proceeded on the ground that the cause of 
mould the rules of pleading so as to prevent action had passed in remjudicttUnn , and such 
injustice. It appears to me that the statute has judgment would be a plea in bar, not in abate- 
no reference to the rules of pleading, its only ment to another action against a co-contractor, 
object being to remove an impediment in the l 
way of a plaintiff proceeding with his suit. It, 1 
as suggested, the effect of that statute is to j 
make joint contracts several contracts in cases 
where parties arc out of the kingdom, 1 do j 
not know that any very groat mischief is done, | 
because, upon application to the equitable juris- | 
diction of the court, it would prevent injustice. 

Upon these considerations, I decide this case 
upon the principle that the statute 3 & 4 W. 4, 
c. 42, has nothing to do with the question ; that 
it operates in no way to alter the rules of plead- 
ing as established before that statute, when 
the regular course would have been to bring 
all joint contractors before the court, and then 
to have pleaded the pendency of another action 
against one of them. This plea seems to me 
to be founded on a right to plead in abate- 
ment, yet it is wanting in several matters in 
respect of which alone a plea in abatement can 
be maintained, namely, that the co-contractor is 
alive, and within the jurisdiction of the court. 

Aider son, B. The principle upon which the 
plea of another action pending is allowed, is 
that the same person is not to be twice vexed I Black 
for the same cause. How does this plea raise ] s. O. Johnson 


Platt , B., concurred. 

Judgment of respondeat ouster . 
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Watts 
Curson 
Watson 
Dietrichson 
Bellamy 
Attorney-Gen. 
S. O. Johnson 
Kidd 
Dord 

Molesworth 

Carmichael 

Hawkes 

Homing 

Trail 
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Luwreiice 

Gompertz 

{ Morris 
Ilorsman 
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Thomas 

Bonds 

Cooper 

Salkeld 
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Forbes 

Andrews 
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Lord Eglinton appeal 
Bel worthy do. 

Parker do. 

Cabburn do. 

Sabine do. 

Malkin cause by order 
Child appeal 

North do. 

Wigbtwick do. 

Howard do. 

Carmichael do. 

Howell do. 

Swinnerton do. 

Bull do. 

Jones do. 

Macau ley do. 


Bowlo cause by order 
Gompertz 3 causes appeal 

*SE? !•«*•■ 

Blackman do. 

Slyman do. 

Pitcher do. 

Johnson on eqy* resd. 
Creswicke appeal 
Leeining do. 
Lockwood do. 

Dawson 4 causes, do. 


Vtrr^CTbnnrrUor of IBnglnnb. 

pleas, niMunnF.ns, causes, and further Di- 
li ECTIONS. 

$ lliles V. Mooro ) 4 

( Ditto v. Glendow ) 

Bell v. Earl of M ox bo rough, dem. 

Sanders v. Kelsey, dem. 

Coloiuhine i*. Chichester, S dems. 

Mooro v. Mitchell, 2 doing. 

Strauge Bronnun, domr. 

Goodman v. Do Beauvoir, petition, 2 dems. 
Johnson v, Forrester, fur. dirs. 

Henderson v. Eason, exons, and fur. dirs. and 
petition. 

Terry v. Waclier. 

Simpson v Holt, fur. dirs. and costs. 

Gnrrod p. Moor. 

{ Smnle r. Bickford. ) 

| Bickford v. Bickford. $ 

Peacock v. Kernot. 

Morrison p. Watkins. 

Wright r. BameweU, exons, and fur. dirs. 

Green way v. Buchnnau. 

Walton u. Morritt. 

Dobson c. Lyle, fur. dirs. & costa. 

Parker u. Hawke?, exons. 

Davison v. Bngley. 

Penny v . Turner. 

Giffard v. Withington. 

Daniel r. Hill. 

Insole v. Fenlhcrstonbaugh. 

Lane v. Durant, exons, nnd fur. dirs. 

Pocock r. Johnson. 

Cope v. Lewis. 

Evans v. Hunter. 

Attorney-Gen. r. Trevelyan. 

Stert p. Cooke. 

Blundell v. Gladstone, 4 causes, fur. dirs. 
Hodgkinson p. Barrow, fur. dirs. and costs. 
Colbourn v. Coling 
Lang ton v, Lang ton, 2 causes. 

Gowar v. Bennett, fur. dirs. 

Hickson r. Smith, at deft.’s request. 

Palmer v. Pattison fur. dirs. and costa* 


Minter v. Wraith, fur. dirs. and cause. 

Mason v, Wakeman, exons. 

Hemming v. Spiers, exons. 

Chambers v. Waters, exons. 

Lord Beresford v. Archbishop of Armagh, fur. 
dirs. and costa. 

Smith v. Robinson. 

Foster v. Vernon, fur. dirs. and costs. 

Johnstone v . Lumb, ditto. 

Yale v. Sherwood, 7 causes, ditto. 

Haffenden v. Wood, exons. 

Branscomb v, Branscomb, fur. dirs. and costs. 

( Stammers p. Halliby, 3 causes, fur. dirs. 

| Ditto v. Battye, by order. 

Gray v. Gray, 3 causes, fur. dirs. 

Dorville v, Wolff, fur. dirs. and costs. 

Richards v. Patterson, fur. dirs. and costs. 

Adlam v. Barham, 2 causes. 

Beatson v . Beatson. 

Woodman v. Madgen, fur. dirs. and costs. 
Attorney-Gen. v. Pearson, exons, and fur. dirs. 
Short , Cradock v. Piper, fur. dirs. and costs. 
Dawson v. Chappell, fur. dirs. and costs. 

Andrew v. Moore ditto. 

Wait v . Horton ditto. 

Montague v. Cator, fur. dirs. and causes. 

Groom v. Stinton, 4 causes. 

Elliott p. Elliott. 

Short, Corbett v. Limbrick, fur. dirs. and costs. 
Baxter v. Abbott, fur. dirs and costs. 

De Beauvoir v. De Beauvoir, fur. dirs. and costs. 
Beale v. Warder, rehearing. 

Turner r. Simcock, fur. dirs. and costs. 

Booth v. Lightfoot, fur. dirs. und costs. 

Ludlow p. Guilleband, fur. dirs. and costs. 

Af. M. T. Attorney-Gen. v. East India Company. 
Roberts v. Cardell, exons. 

Cook v . Fynney. 

Flight v. Bushby. 

Warwick v. Richardson, exons, and fur. dirs. 
Morgan v. Kingdon, fur. dirs. and costs. 

Lewis v. Hinton, fur. dirs. and costs. 

Wilson Vs Williams. 

Burnett v, Muckenby. 

Robotham v. Ampblett, exon. » 

Poole v . Troughton. 

Ellison v. Clark, 

Milroy v . Milroy, fur. dirs. and costs. 

Bailiff, &c. of Bridgnorth v, Collins, fur. dirs. 
and costs. 

( G aches v. Warner, 
f Ditto o. Pilkington. 

Flight v . Camnc. 

Raymond v. Croke, fur. dirs. and costs. 

Lanphier v. Buck, fur. dirs. and costs. 

Short, Trant v. Deffell with petn. 

Birch Vs Joy, fur. dirs. and costs. 

Short , Attorney- General v. Frank, fur dirs. 

Bilton v. Frewheela. 

Paxton v. Humble, fur. dirs. 

Atkinson v. Glover. 

Pulley Vs Artheridge, fur. dirs. 

Wilson v. Jones, exons. 

Shorty Bishop t\ Bishop. 

Spruce v, Perrin, fur. dirs. &c costs. 

Well p. Essington. 

Edwards v. Priestly. 

Mayor, Ac. of Rochester v. Lee 
Day v. Slade. 

Penny father v . Penn} father, 2 causes. 


17to*CtaiittlIor Stnfftftt Mrttrr. 

CAUSES, FURTHER DIRECTIONS, AND EXCEPTIONS. 

Chuck p. Appleton, objection as to parties. ' * 
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Ksdaile v. Molyneux, plea. 

Michaelmas Term , Dods worth v* Lord Kinnaucl 
at request of deft. ; Ditto. Same 9 . Same. 

30th June, Taylor Taylor* 

Middleton v. Wolff. 

27th July , Caton v. Rideout. 

1st July , M alias o. Price. 

Bowden 9 . Marriott. 2 causes. 

Langdon v. James, pt. hd. 

Attorney-Gen. v. Pearson. 

Attorney-Gen. v. Berry. 

Helliwell i>. Briggs, 2 onuses. 

H anbury v. Ward. 

Querrill v . Binnimore, for. dirs. and costs. 
Butcher t*. Rick ditto. 

Caledonian In. Co. 9 . Gibb. 

Attorney-Gen. v. Montefiore. 

Warner v . Pearce. 

5 Gawen 9. Gawen, exons. 

# Ditto v. ditto, fur. dirs and costs. 

Wilkinson v. Garrett. 

Craven v . Stubbins. 

^ Brendon v. Brendon. 

Garrard v. 'fuck 
Richards r. Rickards. 

Pkillips v. Hunt. fur. dirs. and costs. 

Quirk v. Clayton. 

Culver v. Haynes, 2 causes. 

Norris v . Norris. 

S Craik t». Lamb \ fur. dirs. and 
Ditto v. Hobson V costs. 

Sutherland v. Sutherland. 

Brendon v. Brendon 
S. O., Thomas v. Brennan. 

Hynms v. Fitch. 

Parker v. Peet. 

Gibbs v . Waters. 

May t\ Cooke. 

Attorney-Gen. v. Glasgow College. 

Wynne v. Styan. 

Dyer v. Crick. 

Barry v, Marriott. 

Griffith v. Pughe. 

Wagstaff v. Crosb y. 

Massey v. Johgson. 

Short, Wakefield v. Foster. 

Flight v. Marriott. 

Hulbert v. Hulbcrt. 

Sowerby *. Pontop Railway Company. 

Ditto v. ditto. 

Sabire v. Call beck. 

Croxton v. Croxton. 

Smith v. Barueby. 

Short, Asb v. Lyall. 

Sewell v. Alexander. 

Hales v. Grinfield . 

Cooper v. Aylmore, exons, and fur. dirs. 
Taylor v* Cooper. 

Trumper v. Hodges, exons. 

Wilson v. Parker. 

Farra v. Ciosby, fur. dirs. & costs. 

Vitt&fawttVhn ffiBigtam. 

CAUSES, FURTHER DIRECTIONS, AND EXCEPTIONS. 

Ward v. Key. 

Gibson v. In go. 

Garth v. Maclean. 

S. O., Lowes a. Lowes, fur. dirs. & costs. 
Western 9 . Wood, exons. 4 sets. 

Sayers o. Lecon, exons, and fur. dirs. 

Edye v . Hunter. 

Walker 9. Sharpe. 

Burch 9. Western, exons. 
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Short, Hirrison 9. Harrison, fur. dirs, and costs. 
Harrison v. Stonden. 

Franks v. Rains. 

Davies v. Herbert. 

Russ v. Morrell, exons, and fur. dirs. 

Wild v • Woody ear. 

27th C Dugdale t. Johnson I 
June \ Ditto r. Parry J 
Ditto, Lander v. Iugersol). 

2nd July, Potter r. Sanders. 

4th July , Bostock v. Lee. 

Short, Morrison u. Martin. 
lOlft July, Attridge w, Lewin. 

Sutcliffe v. Banka. 

Pack hum v. Gregory, fur. dirs. 

Causes transferred by order of the Lord Chancellor. 
Fold v • Waste! !. 

Woods v. Woods, 5 causes. 

Webb*?;. Gower. 

Bagshuw v. Macneil. 

Waugh v. Waugh. 

Tufuell v. Drover. 

Parris Loosemore, 2 causes. 

Hurst 9. Kemp. 

Ashton v . Jligginbottum, 2 causes. 

Maitland v. Rodger, 2 causes. 

Plowden v . Thorpe. 

Wuruo v. Golding. 

White v . Tlmrndell. 

Major t». Major. 

Pinkey v . Remiuett. 

Fast India Company v . Coopers* Co. 

Buker v. Bnyldon. 

De Visme v . Graham. 

Bilker v . Wetton.* i; - 

Do Sola v. Aleutian]. 

Campbell v. London and Brighton Railway Co. 
Stephens v. Green. 

Jessop r. Jessop. 

M'Dermot u. Wilcox. 

Blair v. Bromley. 

Burt t\ Burnham. 

Nicholson c. Locke, 2 causes. 

Dolhunl r. Reed. 

Duncombe v. Levy. 

Dell 9. Dell. 

Fraser v. Jones. 

Faulding r. Newborn, 2 causes. 

Leigh v. Karl Balcarras. 

Dale v. Hamilton. 

Bostock v. Shaw. 

Emerson v. Emerson. 

Ilammon v. Sedgwick. 

Warner v. Hodgson, 2 causes. 

Kirby v . Mash. 

Pennington v. Buckley. 

Tapperell r. Taylor. 

Parks v . Odill. 2 causes. 

Carlisle v . Elliott. 

Handford v. Handford. 

Maxwell v. Kibblethwaite, 2 causes. 

'1 arte 4’. Phillips. 

Dyneley 9 . Dyneley, 2 causes. 

Porter v. Porter. 

Scott v. Beuley. 

Stark y i?. Blake. 

Tolson v . Dykes, 3 causes. 

Ogle 9 . Hansard, (last transferred cause). 
Knight 9 . Knight, exons. 2 sets. 

Lewis 9. Thomas. 

Lewis r. Clark. 

I Bell 9 . Alexander. 

Short , Bull 9. Pritchard. 

Dobson 9 . Land. 

Connell 9 . Luke. 
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MASTERS EXTRAORDINARY IN CHAN- 
CERY. 

Prom Mag, 26th, to June 1 9th, 1846, both inclusive, 
with dates when gazetted* 

Charming, Henry, Taunton. June 16. 

Connington, James William, Horncastle. June 19. 
Peake, Henry, Sleaford. June 9. 

Phillips, John, Hastings. June 5 • 

Reeves, John Frederick, Taunton. June 16. 
Smith, Alexander Blucher, Melkshum. June 9. 
Wood, John Richard, Woodbridge. June 5. 


DISSOLUTIONS OF PROFESSIONAL PART- 
NKKSHIPS. 

From May 2 6/A, to June 19/ A, 1846, both inclusive, 
with date* when gazetted * . 

Custertnn, William, and Frederick Scekamp Dixon, 
1, Aiigel Court, Throgmorton Street, Attor- 
neys and Solicitors. Juno 12. 

Currew Bmjruin, Wil.nnr Wiliner, nnd William 
Carrey, Old Palace Yard, Attorneys and So- 
licitors, Juno 16. 

Humphry;*, George, Archibald Keightley, William 
Parkin, Robert Cunlifte, and Henry Arthur 
Houumont, 4.1, ('hancory Lane, Attorneys and 
Solicitors. June 12. 

King, John, nnd Davis Porter King, Buckingham, 
Attorneys and Solicitors. INI ay 26. 

Munt, Henry John, and Henry James Harvey, Bath 
nml Box, Attorneys, Solicitors, ami Convey- 
ancers. June V. 

Palmer, linmdip nnd William Sudhun Ollard, Up- 
well, Attorneys nnd Solicitors. June 12. 
Whitelnck, John, nnd Charles Moultrie, 70, Alder- 
manhury. Attorneys and Solicitors. June 12. 

PROCEEDINGS IN PARLIAMENT RE- 
LATING TO THE LAW. 

Etouit of Hurt**. 

NEW DILLS. 

Recovery of Small Debts and Demands in 
England. — For 2nd reading. The Lord Pre- 
sident of the Council. 

Juvenile Offenders. For 2nd reading. Mar- 
quis of Westminster. 

Real Property Conveyance. — Passed. Sec 
the bill pp. 50, 70, ante. Lord Brougham. 

Judgment Creditors. — For 2nd reading. 
Lord Brougham. 

Administration of Criminal Justice. — For 
consideration of Commons 9 ' Amendments. 

General Registration of Deeds. — Lord 
Campbell. Deferred until tlie Corn Bill has 
passed. 

Religious Opinions Relief, — Re-committed, 
Lord Chancellor. 

Correction of Clerks (Clutrch Discipline): 
For 2nd reading. Bishop of London. 

Punishment for deterring Prosecutors, Wit- 
nesses, &c.— In Committee. See the bill, 31 
L. O. 472. . Lord Denman. 

Metropolitan Buildings. — For 2nd reading. 
See the bill, 31 L. O. 426. 

Railway Companies Dissolution. — For 3rd! 
reading. Lord Dalhousie. I 


I Railway Deposits. — In Committee. 

Insolvent Debtors’ Act Amendment. — 
Passed. Lord Brougham. 

Commons Inclosure. For 3rd reading. 
Vexatious Actions Protection. — For 2nd 
reading. 

Game Laws.— To be reported. 

Small Debt Courts : 

St. Austell. In Committee. 

Birkenhead. In Committee. 


Kouit of Common*. 

NEW DILLS. 

Bankruptcy and Insolvency. — In Committee. 
See the bill, 31 L. O. 569. Mr.llawes, 

Roman Catholics’ Relief. — Re-commit ted. 
See the bill, p. 402, ante. Mr. Watson. 

Small Debts Court : 

Somerset. 2nd reading, 

Northampton. 

Poor Removal. — R?-committed. Sir J . 
Graham. Sec analysis of the bill, 3 1 L. O. 473. 

Highway Laws Amendment. — For 2nd read- 
ing. Sir James Graham. 

Corresponding Societies, Lectures, &c. Mr. 
T. S. Duncombe. 

Metropolis Interments. Mr. Mackinnon. 

Death by Accidents Compensation. For 2nd 
reading, 8th July. 

Deodands Abolition. Mr. Bouverie. 

Total Abolition of the Punishment of Death. 
Mr. Ewart. 

County Rates. For 2nd reading. 

Administration of Justice at Quarter Ses- 
sions. — For 2nd reading. Mr. Frewen. 

Parliamentary Electors. — Negatived. 

Charitable Trust Accounts. — For 2nd read- 
ling. Mr. Hume. 

RECORD OFFICE. 

On the motion of Mr. C. Bullcr, a select 
committee has been appointed 4i to consider 
the best means of providing a general Record 
j Office for England and Wales." We trust the 
1 committee will select the site of the present 
small and insufficient courts, and thus lead to 
their removal and enlargement. 


THE EDITOR'S LETTER BOX, 

We have received the memoir of the late Mr. 
Brockett of Newcastle-upon-Tyne, and shall 
avail ourselves of it during the vacation. 

We must reluctantly decline answering the 
case of our lay-reader at Halifax, and beg to 
refer him to a solicitor. Though willing to 
consider questions of professional usage and 
matters or practice, we cannot undertake the 
| responsibility of giving an opinion on cases 
which ought to be investigated and considered 
by our professional brethren. 

We are obliged by the Railway Ques tio ns 
submitted to a learned Queen’s counsel and hi$ 
answers, and hope to insert them in our next 
number. 



®i ILegal ©bsetuec. 


SATURDAY, JULY 4, 1840. 


— " ■ ** Quod magis ad nos 

Peitinet, et nescire malum ©8t, Agitamus.” 

Horat. 


CHANGE OF MINISTRY AND THE 
GREAT LAW OFFICERS OF THE 
CROWN. 

We eschew Politics in general. The 
change of a Chancellor of the Exchequer 
or a Secretary of State may take place un- 
recorded in our pages ; but the resig- 
nation of a Prime Minister, usually, as in 
the present instance* involves that of 
the Lord High Chancellor both of England 
and Ireland, and of the Attorney and So- 
licitor-General of both parts of the empire* 
It is more also within our province to no- 
tice the resignation of Sir Robert PeePs 
administration, inasmuch as it is connected 
with the all-important law relating to the 
Importation of Corn which has just passed, 
and the not unimportant law relating to 
the protection of Life and Property in 
Ireland, which has just been rejected . Into 
the merits of neither question is it our 
duty to enter. We have to look only at 
the probable consequences of the change 
on the due administration of justice and 
the fair and honourable interests of our 
professional brethren. 

The resignation was tendered to her 
Majesty at the Isle of Wight, on Saturday 
the 27th June, and accepted. 

Before we close this article, we shall 
probably be able to announce the actual 
appointment at least of the Law part of the 
administration. In the mean time there 
can.Jie no doubt that Lord John Russell 
being the Prime Minister, Lord Cotten~ 
ham will be Chancellor of England, and 
Sir Thomas Wilde the Attorney-General. 
The filling up of the appointment of So- 
licitor-General is not so clear.* 


* Mr. Jervis, Mr. Romilly, Mr. Dundas, 
and Mr. Seijeant Talfourd, have each been 

Vol. xxxii, No. 056. 


Although there may be several reasons, 
on general grounds, for regretting this 
change, and the circumstances which pro- 
duced it, we cannot but acknowledge that 
it is accompanied by several consolatory 
considerations in reference to the prospec- 
tive interests of the profession. We have 
always, in common with our brethren at 
large, duly appreciated the eminent judicial 
qualities of Lord Cottcnham, and his Lord- 
ship lias very recently demonstrated his 
regard for the abused, but (with all its de- 
fects) the excellent sj'stem of equity ad- 
ministered in the Court of Chancery. Wc 
may look, therefore, for measures which, 
without lopping off any branches of its juris- 
diction, may render the courts more effi- 
cacious. The ill-considered and hasty 
alterations of the law which have been of 
late permitted, will, we trust, be stopped,, 
and more practical and useful amendments 
effected. Wc also trust, that the import- 
ant proposition for the removal of the 
courts will proceed as it did before, under 
the sanction of Lords Cottcnham and 
Langdale and Sir Thomas Wilde. These 
and other good results we are inclined to- 
augur from a change, which in other re- 
spects may be lamented. 

The legal arrangements according to the 
latest report, are — 

Lord Chancellor : Lord Cottcnham . 
Chancellor of the Duchy of Lancaster ; 
Lord Campbell . 

Attorney-General: Sir Thomas Wilde . 
Solicitor-General : Mr. Jervis. 

IN IRELAND 

Lord Chancellor : Chief-Baron Brady* 
Attorney-General : Mr. Moore* 
Solicitor-General : Mr* Monahan . 


named in the legal circles as expected to be 
Solicitor. 

h 
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PROPERTY LAWYER. 

RELATION QF LANDLORD AND TENANT. — 

SURRENDER BY OPERATION OF LAW. 

The law arising out of the relation of 
landlord and tenant, involves interests so 
extensive and permanent, that any decision 
which throws any new light on it, may be 
deemed of some importance. A case of 
this nature is to be found in the last num- 
ber of the Reports of the Court of Ex- 
chequer.* 

The facts were shortly as follow : — 
William Hull occupied some premises in 
the county of Surrey, as tenant^ to Lady 
Hotham, under a lease which terminated 
in 1831, but continued in possession, pay- 
ing rent to Lady Ilotham up to August 
1842, when he died. The widow of Wil- 
liam Hull continued to occupy the premises 
after his death, and up to Christmas 1844, 
paying rent to Lady Hotham. John Hull, 
the father of William Hull, took out letters 
of administration to his deceased son in 
March 1844, but neither demanded nor 
received any rent for the premises in ques- 
tion. In October 1844, the widow married 
one Henry Wood, who paid one quarter’s 
rent to Lady Hotham subsequent to his 
marriage. In February 1845, John Hull, 
the administrator of his deceased son, de- 
manded possession of the premises, and 
upon Wood's refusal to deliver up posses- 
sion, brought an action of ejectment, laying 
the demise on the 28th of February 1845. 

A verdict having been taken for the 
plaintiff, with leave to move to enter a non- 
suit, a rule was moved for accordingly, and 
it was argued on behalf of the defendant 
Wood,— 1st, That the widow became tenant 
from year to year to Lady Hotham with 
the privity of the administrator, who was 
the present lessor of the plaintiff ; for 
although it was conceded that the tenancy 
from year to year, which belonged to 
William, would have passed to John as 
administrator, yet it was submitted that 
from the circumstances a surrender by 
operation of law must be implied. 2nd)y, 
it was submitted, that if the relation of 
landlord and tenant did not exist between 
the widow and Lady Hotham, the payment 
of rent to Lady Hotham with the consent 
of the administrator, was virtually a pay- 
ment to him, and created a tenancy from 
year to year as between the widow and the 
administrator, which entitled the former to 
a six months* notice to quit. 

* Doe d. Hull v. Wood, 14 Mecs, & W. 682. 


Both the points raised in the argument 
on behalf of the defendant, were fully dis- 
posed of by the judgment of the court. It 
was said to be perfectly clear, that on tak- 
ing out administration John Hull might 
have recovered possession of the premises, 
and the only question therefore was, 
whether he had done anything to divest 
himself of that right. All that John Hull 
had done after he became administrator, 
was to permit matters to go on as before, 
but no agreement for an under-tenancy 
from year to year, between the adminis- 
trator aud the occupier could be presumed 
from these facts, and it could not be con- 
tended, that the administrator lost liis right 
because he did not take out administration 
for eighteen months or two years. The 
tenancy from year to year was a term 
which vested in the administrator, and the 
onus of showing a legal determination of it 
rested on the defendant ; but he had failed 
to show that the tenancy had been de- 
termined by operation of law or otherwise. 

Parke , B., observed, that the law was 
correctly laid down in Richardson v. Lang - 
ridge, h that a simple permission to occupy 
created a tenancy at will, unless there were 
circumstances to show an intention to 
create a tenancy from year to year ; as, foi\ 
an instance, an agreement to pay rent by 
tlie quarter or some aliquot part of a year, 
which did not exist in this case. 

Upon these grounds the verdict taken 
for tfie administrator, as lessor of the plain- 
tiff, was sustained, ang tlie rule enter a 
nonsuit refused. 

LAW OF 

ATTORNEYS AND SOLICITORS. 

ATTORNEY I RIVILEGE TO BE SUED IN 
HIS OWN COURT, WJIEN LOST. 

The privilege of an attorney to be sued 
iu his own court, is not affected by any of 
the modern changes in the law ; c but it is 
still qualified by the ancient rule, that if 
an attorney be sued with another person, 
who has not the same privilege, he loses 
his privilege. The reason for this limita- 
tion is stated by Heath , J., in Roberts v. 
Mason, 6 to be, that if an attorney sued 
with another did not lose his privilege, 

* 3 Taunt. 128. 

* Pi// ▼. Poeock , 2 C. Sc M. 146 ; Lewis v. 
Kerr , 2 M. & W. 226 ; and Prior v. Smith, 6 
Dowl. 299* 

* 1 Taunt 254. 
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w there must be two actions instead of one.” 
The rale, it seems, however, still exists, 
even in cases where this reason does not 
a Pply* as exemplified in a late case, which 
was argued and decided on demurrer in 
the Court of Common PJeas.® In that 
case three defendants were sued in as- 
sumpsit, for work and labour, and the de- 
fendant, George Arthur Dye, pleaded in 
abatement, that he and his co-defendants 
were attorneys of the Court of Queen’s 
Bench, to which the plaintiffs replied, that 
Kitton, one of the defendants, was an at- 
torney of the Court of Common Pleas, in 
which the action was brought ; and the de- 
fendant Dye rejoined by again averring, 
that his co-defendant Kitton was an attor- 
ney of the Queen’s Bench. To this re- 
joinder there was a special demurrer, which 
was argued chiefly on the ground, that 
Kitton being an attorney of the Court of 
Common Pleas as well as of the Queen's 
Bench, was not privileged to be sued in the 
Queen’s Bench only, and that the defend- 
ant Dye, being sued in this action jointly 
with others, could not avail himself of any 
privilege not claimed by his co-defendants. 

In support of the demurrer it was sub- 
mitted, that an attorney was not entitled 
to the privilege of being sued in the court 
of which he is an attorney, when co-de- 
fendant with another attorney, who was 
properly sued in the court where the ac- 
tion was brought, and the case was likened 
to that of an attorney sued in right of 
another as exchutdr, or with iiis wife for a 
debt due from her tlum solaf On the 
other hand it was admitted, that the rule 
was formerly as stated in support of the 
demurrer, but that the reason of the rule 
was, that under the old system an attorney 
when sued alone must be sued by bill; 
but that as the Uniformity of Process Act 
(2 Wm. 4, c.39), abolished the proceeding 
by bill, the reason no longer existed, for 
disallowing an attorney his privilege when 
a co-defendant with an unprivileged person. 

In the course of the argument, Tiwlal, 
C. J., observed, that the precise reason for 
the rule as stated by Heathy J., in Roberts 
v. Mason , certainly did not apply in the 
present case, as here there would be no 
necessity to bring an action against the 


* Rastrtck v. Beckwith , Dye and Kitton , 7 
M. & G. 905. 

r Citing Bac. Abg . tit. Privileye , B. 3 ; 
Branthwaif v. Blacker ley, 2 Salk. 544 ; 12 
Mod. 163, and Newton v. Harland , 4 B. N. C. 
406 ; 6 Sc. 186 ; 6 Dowl. 630. 


defendants in two courts, inasmuch as all 
three defendants were attorneys of the 
Queen’s Bench. The court, however, was 
unanimously of opinion, that the old rule, 
that a privileged person sued with an un- 
privileged person loses his privilege, was 
not altered by the operation of the Uni- 
formity of Process Act. Here it was clear, 
that the defendant Kitton being an attor- 
ney of this court had no privilege to remove 
the suit into the Court of Queen's Bench ; 
and it would be a singular state of things 
if the other defendants should be able to 
remove it; if the defendant Dye might re* 
move t(je suit into the Court of Queen’s 
Bench, on the ground of his being an at- 
torney of that court, why might ifot the 
defendant Kitton bring it back to the Court 
of Common Pleas, upon the ground of his 
being an attorney of that court? If the 
rule, as contended for on behalf of the de- 
fendant, were to take effect, the result 
would be, that if an action were brought 
against two attorneys, one being an attorney 
of the Court of Queen’s Bench and the 
other an attorney of the Court of Common 
Pleas, each might suspend the action at 
pleasure. For these reasons the court 
thought, that the defence set forth in the 
plea, could not be sustained, and gave 
judgment accordingly, of respondent ouster . 


THE GOVERNMENT SMALL DEBTS 
BILL. 

This bill is intituled "An Act for the more 
easy Recovery of Small Debts and Demands in 
England.” It recites, that sundry acts of par- 
liament have been passed from time to time for 
the more easy anu speedy recovery of small 
debts within certain towns, parishes and places 
in England. 

That by 7 & 8 Viet. c. 96, arrest upon final 
process in actions of debt not exceeding 20/. 
was abolished, except as to certain cases of 
fraud and other misconduct of the debtor 
therein mentioned. 

That by the 8 & 9 Viet. c. 127, further re- 
medies were given to judgment creditors, in 
respect of debts not exceeding 20/., for the dis- 
covery of the property of debtors, and punish- 
ment of frauds committed by them. 

That by the last-mentioned act her Majesty 
is enabled, with the advice of her privy council, 
to extend the jurisdiction of certain courts of 
requests and other courts for the recovery of 
small debts to all debts and demands, and all 
damages arising out of any express or implied 
agreement, not exceeding 20/., and also to en- 
large and in certain cases to contract the dis- 
trict of such courts, and make certain other 
alterations in the practice of such courts, in 
manner in the now reciting act mentioned; 
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and it is expedient that the provisions of such 
acts should be amended, arm that one rule and 
manner of proceeding for the recovery of small 
debts and demands should prevail throughout 
England. 

That the county court is a court of ancient 
jurisdiction, having cognizance of all pleas of 
personal actions where the debt or damage is 
under the sum of 40 s. 9 and of personal actions 
to any amount by virtue of a writ of justicies 
issued in that behalf. 

That the proceedings in the county court are 
dilatory ancf expensive, and it is expedient to 
alter and regulate the manner of proceeding in 
the said courts for the recovery of small debts 
and demands, and that the courts established 
under the recited acts of parliament, or such of 
them as ought to be continued, should 


act shall have all the jurisdiction and powers 
of the county court for the recovery of debts 
and demands, except so far as altered by this 
act, and there shall be a judge for each district 
into which such county snail be divided, and the 
county court may be holden simultaneously in 
all or any of such districts ; and every court 
holden under this act shall be a court of record* 
4. That it shall be lawful for her Majesty, 
with the advice of her privy council, to order 
that any court holden for the recovery of small 
debts or demands within the provisions of any 
act cited in either of the schedules annexed to 
this act, and marked (A.) and (B.) respectively, 
shall be holden as a county court ; and it shall 
be lawful for her Majesty, with the advice 
aforesaid, to assign a district to every such 
, , . « . , . - be court, either greater or less than the district in 

holden After the passing of this act as branches ; which the court holden under the provisions of 
of the county court under the provisions of this 1 any such act now has jurisdiction, and to alter 
act,, and that power should be given to her j the place of holding any such court, or to or- 


Majesty to effect these changes at such times 
and in such manner as may be deemed expedi- 
ent by her Majesty, with the advice of her privy 
council: It is therefore proposed to enact, 

1. That it shall be lawful for her Majesty, 

irith the advice of lier nriw rminril fmm fimo 


der that any such court be abolished; and 
every such court shall continue to he holden 
under the act according to which it is now con- 
stituted until the time mentioned in any such 
order which shall be made with reference to 


with the advice of her privy council, from time , such court ; and from and after the time men- 
to tune to order that this act shall be put in ! tioned in any such order the act or acts under 
force in such county or counties as her Majesty, i which such court is now constituted, so far as 
with the advice aforesaid, from time to time ; the same relate to the establishment or jurisdic- 
shall seem fit ; and this act shall extend to . tion or practice of a court for the recovery of 
those counties concerning which any such small debts or demands, shall be repealed, but 
order shall have been made, and not otherwise j not so as to revive any act thereby repealed ; 

; .f V i d !^ that . no , co V rt i and such court so ordered to be holden as a 


shall be established under this act in the city 
of London. 


2- That it shall be lawful for her Majesty, 
with the advice aforesaid, to divide the whole 
or part of any such county into districts, and 
to order that the county court shall be holden 


county court shall thenceforth be holden as a 
county court under this act, and in all respects 
as if it had been originally constituted under 
the provisions of this act. 

5. That as soon as a court shall have been 

+ ,1 „ , r , , ; , , , V” ! estaWi shed in any district under this act, and 

for the recovtiy of debts and demands under also at the time mentioned in*any such order 
tlus act in and for any one or more of such which shall have been made as aforesaid for 
districts as to her Majesty, with the advice holding any of the courts mentioned in either 
aforesaid, shall seem fit, and to order. from time !of the said schedules as a county court under 
to time that the number of districts in and for |this act, the several provisions and enactments 
which the court shall be holden shall be in- of the said acts of parliament of the eighth and 
creased until the whole of such county shall be j of the ninth year of the reign of her Majesty, 
within the provisions of this act, and with the and of every other act of parliament heretofore 
advice aforesaid to alter the place of holding i passed, so far as the same respectively relate to 
any such court, or to order that the holding of or affect the jurisdiction ana practice of the 
any such court be discontinued, or to consoli- court so established or ordered to be holden as 
date any two or more of such districts, and a county court, shall be repealed, 
from time to time, with the advice aforesaid, ( 5 . That all proceedings in execution of the 
to declare in what towns and places the county said acts or any of them before the passing of 
court shall lie holden m each district ; and if it » this act, or before the days severally appointed 


shall appear to her Majesty that any part of any 
county may conveniently be declared within the 
jurisdiction of the county court of an adjoining 
county, it shall be lawful for her Majesty, with 
the advice aforesaid, to order that such part 
shall be taken to be within the jurisdiction of 
the county court holden for the purposes of 
this act for such adjoining county in and for 
such district as her Majesty shall order, in like 
jnahner as if it were part of such adjoining 
cOUttty. 

New Courts. 

3 . That every court to be holden under this 


days severally appointed 
for the alteration of the constitution of the said 
courts, shall he as valid to all intents and pur- 
poses as if this act had not been passed, or as if 
tl\e said courts had not been altered, and may 
be continued, executed, and enforced against 
all persons liable thereto in the same manner as 
if such proceedings had been commenced un- 
der the authority of this act. 

7. That any order in council made for the 
purposes of tnis act shall be published in the 
London Gazette. 

Judges of the Court. 

8. That every barrister and attorney at law 
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who shall have been on the 1st day of June in ter at law who shall have practised as a barris- 
thii year the judge or. assessor of any court er at law for at least three years then last past, 
constituted or held under any of the acts cited or who shall have been the county clerk of the 
in either of the said schedules (A.) and (B.), same county at the time of the passing of this 
whether by the title of judge or barrister, or act ; and every such appointment shall be made 
County clerk, assessor, or steward, or deputy by the Lord Chancellor, or, where the whole or 
steward, or by any other title or style whatso- the greater part of the district is within the 
ever,, and shall continue to hold such office at Duchy of Lancaster, by the Chancellor and 
the time when the act under which any such Council of the Duchy of 'Lancaster, 
court is now constituted shall be repealed under 12. That it shall be lawful for the said Lord 
the provisions of this act, shall be entitled to Chancellor, or where the whole or the greater 
be the first judge of the county court, if willing part of the district is within the duchy of Lan- 
to perform the duties of the said office, for caster, for the Chancellor and Council of the 
such district as shall be assigned to such court said duchy, if he or they shall think fit, to re- 
as herein-before provided, instead of the dis- move for inability or misbehaviour any such 
trict of the court holden under the act so re- judge already appointed or hereafter to be ap- 
pealed : Provided always, that every attorney pointed. 

at law who shall become a judge of the county 13 . That in case of illness or unavoidable 
court under this act, and who shall be the part- absence, the cause whereof shall be entered on 
ner of any other attorney at law, shall, within the minutes of the court, it shall be 1a\rful for 
six calendar months next after entering on the the judge appointed to hold any court under 
said office of judge of the county court, dissolve this act, or, in case of the inability of the judge, 
such partnership or vacate the said office of for the Lord Chancellor, or, where the whole 
jud<?e, and shall not during his continuance as or greater part of the district is within the 
such judge enter into any new partnership, or Duchy of Lancaster, for the Chancellor and 
practise as an attorney, or be, either by himself Council of the duchy, to appoint some other 
or his partner, directly or indirectly concerned person, who shall have practised as a barrister 
as attorney or agent for any party in any pro- at law for at least three years then last past, to 
ceeding in the said court. act as the deputy of such judge during such 

9 . That the appointment of any person who illness or unavoidable absence ; and it shall 

at the passing of this act shall hold any of the also he lawful for the judge, with the approval 
before-mentioned offices in any such court, to of the said Chancellor or Chancellor and Coun- 
be the judge of such court when holden as a cil to appoint a deputy, who shall have prac- 
county court, shall not be deemed an appoint- tised as a barrister at law for at least three 
ment to hold a public office or employment years then last past, to act for him for any 
within the meaning of 5 & G Viet. c. 122, so as time or times not exceeding in the whole two 
to deprive him of any compensation to which calendar months in any consecutive period 
he may be entitled under the said act. of twelve calendar months ; and every de- 

10 . That in every county in which the nutn- mity so appointed, during the time for which 
ber of persons then already appointed and wil- he shall be so appointed, shall have all the 
ling to perform the duties of judge of the powers and privileges and perform all the 
county court, as Herein -before provided, shall be duties of the judge for whom he shall have 
in any county less than the number of districts in have been so appointed. 

which the county court shall have been ordered 14 . Judges may act as justices if in the com- 
by her Majesty to be holden in the same county, mission of the peace. 

the cus/os rotulorum of that county, except m 15 . Commiss oners of treasury to appoint 
the districts herein-aftcr specified, shall appoint treasurers, 
as many fit persons as are needed to complete Clerk of the Court. 

the number to be judges of the county court, 16 . That in every district into which any 
subject in each case to the appoval of her Ma- county shall be divided under the authority of 
jesty, to be signified under the royal sign this act there shall be a clerk, who shall be an 
manual, each of whom shall be a barrister at attorney of one of her Majesty’s superior courts 
law who shall have practised as a barrister for 0 f common law at Westminster, or the Court 
at least seven years then last past, or a person 0 f Common Pleas at Lancaster, and whom the 
filling the office of county clerk in the same judge appointed to hold the court in that dis- 
eounty at the time of the passing of this act : trict shall be empowered to appoint, and in case 
Provided always, that every additional judge of inability or misdemeanour to remove; and 
who shall be needed for any district of which until otherwise directed by her Majesty, with 
the whole or the greater part is within the juris- the advice of her privy council, every such clerk 
diction of the central criminal court shall be shall be paid by fees as herein-after provided ; 
appointed by the Lord Chancellor, and shall and in cases requiring the same such assistant 
be qualified as herein-before provided. clerks as may be necessary shall be provided 

II. That from time to time when any judge and paid by the clerk of the court, 
appointed or to be appointed under this act 17, That it shall be lawful for the clerk of 
snail die, resign, or be removed, and the dis- any such court (with the approval of the judge) 
trict for which he was appointed shall not be to appoint from time to time a deputy, qualified 
consolidated with any other district, another to be appointed clerk of the said court, to act for 
judge shall be appointed who shall be a barns- him in tne office of clerk of the said court at any 
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time when he shall be prevented by illness or 
unavoidable absence from acting in such office, 
and to remove such deputy at his pleasure ; and 
such deputy while acting under such appoint- 
ment shall nave the like powers and privileges, 
and be subject to the like provisions, duties, 
and penalties for misbehaviour, ns if he were 
the clerk of the said court for the time being. 

18. That the clerk of each court, with such 
assistant clerks as aforesaid in cases requiring 
the same, shall issue all summonses, warrants, 
precepts, and writs of execution, and register 
all oruers and judgments of the said court, and 
keep an account of all proceedings of the court, 
and shall take charge of and keep an account of 
all court fees and fines payable or paid int ) court, 
and of all monies paid into and out of court, 
and shall enter an account of all sych fees, 
fines, and monies in a book belonging to the 
court, to be kept by him for that purpose, and 
shall from time to time, at such times as shall 

be directed by order of the court, submit his j CO unty court shall be holden within his district 
accounts to be audjted or settled by the gU( / h as he 8ball a p po j nt f or that pur- 

,i r . , „ . , „ . nose, so that a court shall be holden in every 

. I 0 ’ the clerk of the C0T J rt , 8 . 1,alI ” ot , enc h place once at least in every calendar month, 

either by himself or his partner, be directly or j or B J. h olher interval a8 one of her Majesty's 
indirectly engaged as attorney or agent for any inc ; al secretaries „f 8ta te shall in each case 
party in any proceed.ng in the said court. ‘ der and „ oticc of the day8 on which the 

20. That every person who, bemg the clerk I court shall bo ho]den sball h ' pUt up in 80 ,ne 

of any such court, or the partner of such clerk, j . , . , rt hmlse and ; n 


32. Commissioners of treasury to direct bow 

the accounts shall be kept. KO 

33. Accounts to be audited. 25 G. 3. c. a*. 

34. Clerk to send to commissioners of audit 
particulars of charge. 

35. Accounts when audited to be sent to 
treasury. 

36. Treasurer to provide a court house. 

37. PriRons for fraudulent debtors may be 
provided. 5 & 6 Viet. c. 98* 

33. Power for purchasing land. 

39. Treasurer empowered to borrow money. 

40. General fund. . . 

4 1 . Property of certain courts to vest in tuc 

treasurer oF tlie county court. # . 

42. Provisions for outstanding liabilities. 

43. Clerk to have charge of the courts. 

Holding Courts . 

44. That the judge of each district shall at- 
tend and hold the county court at each place 
where her Majesty shall nave ordered that the 


; any such court, or tlie partner 
or a person in the service or employment of 
any such clerk or of his partner, shall accept 

the office of treasurer of such court, or in any ; . SQ inted for holding tbe cour t 

manner act for the treasurer, or who, bemg the j ^ J alter J F notlce of 8Uch intended altera- 
treasurer of any such court, or the partner of : ti and of the time whe n it will take effect, 
any such treasurer, or a nerson in the service j sball be in 80me c0n8picU0U8 p i ace in 

or employment of any such treasurer or of h.s tfa rt » hou F and in the clerk . 8 offic( ,. 
partner, shall accept the office of clerk in the 


conspicuous place in the court house and in 
the office of the clerk of the court, and no other 
notice thereof shall be needed ; and whenever 


execution of this act, or shall in any manner 
act for such clerk, and also every clerk of any 
such court who shall be, by himself or his 
partner, or in any way, directly or indirectly, 
concerned as attorney or agent for any party in 
any proceeding in the said court, shall for 
every such offence forfeit and pay the sum of 
50/. to any person who shall sue for the same 
in any of her Majesty’s Courts of Record at 
Westminster, or in the Court of Common Pleas 
at Lancaster, by action of debt or on the case. 

Miscellaneous Provisions. 

2 1 . Appointment of bailiffs. 

22. Duties of the bailiffs. 

23. Provision for clerks, bailiffs, and officers 
of courts of requests. 

24. Treasurer, clerk, and officers to give se- 
curity. 

25. Fees to be taken according to schedule. 

26. Judges to be paid by salaries not exceed* 
ing 1,200/. a year. 

27. Compensation for persons whose emolu- 
ments will oe diminished. 

28. Salaries may be substituted for fees with- 
out compensation. 

29. Fees and fines to be accounted for to 


30» Treasurers to settle clerk’s accounts. 
3L Treasurer of the court to account. 


45. Process of the. court to be under seal. 

Jurisdiction . 

46. That all pleas of personal actions, where 
the debt or damage claimed is not more than 
20/., may be holden in the county court, with- 
out writ ; and all such actions brought in the 
said court shall be heard and determined in a 
summary way according to the provisions of 
this act : provided always, that the court shall 
not have cognizance of any action in which the 
title to any corporeal or incorporeal heredita- 
ments, or to any toll, fair, market, or franchise, 
shall be in question, or in which the validity of 
any demise, bequest, or limitation under any 
will or settlement may be disputed. 

Mode of proceeding. 

4 7. That the plaintiff in any suit to be 
brought under this act shall enter in the office 
of the clerk of the court a plaint in writing, 
stating the names and the last known places of 
abode of the parties, and the substance of the 
action intended to be brought, every one of 
which plaints shall be numbered in every year 
according to tbe order in which it shall be 
entered ; and thereupon a summons, bearing 
the number of the plaint on the margin thereof 
shall be issued under the seal of the court ac- 
cording to such form, and be served on the 
defendant go many days before the day on 
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which the court shall be holden at which th* 
cause ia to be .tried as shall be directed by the 
ndes made for regulating the practice of the 
court as herein-after provided ; and delivery of 
such summons to the defendant, or delivery 
thereof to his wife or servant, or any inmate at 
his usual place of abode, trading, or dealing, 
shall be deemed good service, and no misnomer 
or inaccurate description of any person or place 
in any such plaint or summons shall vitiate the 
same, so that the person or place be therein 
described so as to be commonly know n . ^ 
a 48. That such summons may issue in any 
district in which the defendant or one of the 
defendants shall dwell or carry on his business 
at the time of the action brought, or by leave 
of the court for the district in which the plain- 
tiff resides, in any district in which the defend- 
ant or one of the defendants shall have dwelt 
or carried on his business at some time within 
six. calendar months next before the time of the 
action brought. 

49. That any summons or other process 
which under this act shall be required to be 
served out of the district of the court from 
which the same shall have issued may be served 
by the bailiff of any court liolden under this 
act in any part of England, and such service 
shall be as valid as if the same had been made 
by the bailiff of the court out of which such 
summons or other process shall have issued 
within the jurisdiction of the court for which 
he acts. 

50. That service of any summons or other 
process of the court which shall require to he 
served out of the district of the court may he 
proved by affidavit, purporting to he sworn 
before any judge of a county court, or before a 
master extraordinary in chancery, and the fee 
for taking such affidavit shall not be more than 
l£„ and shall be costs in the cause ; and in 
every case of thtf unavoidable absence of the 
bailiff by whom any summons or other process 
of the court shall have been served, the service 
of such summons or other process may he 
proved, if the judge shall think fit, in the same 
manner as a summons served out of the district 
of the court, but without additional charge to 
either of the parties to the suit. 

Jurisdiction of court 

51. That it shall not be lawful for any plain- 
tiff to divide any cause of action for the purpose 
of bringing two or more suits in any of the 
said courts, but any plaintiff having cause of 
action for more than 20/., for which a plaint 
might be entered under this act if not for more 
than 20/. t may abandon the excess, and there- 
upon the plaintiff shall, on proving his case, 
recover to an amount not exceeding 20/. ; and 
the judgment of the court upon such plaint 
shall be in full discharge of au demands m re- 
spect of such cause of action, and entry of the 
judgment shall be made accordingly. 

52. That it shall be lawful for any person 
under the age of 21 yean to prosecute any suit 
in any court holden under tins act for any sum 
of money not greater than 20/., which may be 
due to him for wages or piece-work, or for 


work as a servant, in the same manner as if he 
were of full age. 

53. That the jurisdiction of the county court 
under this act shall extend to the recovery of 
any demand, not exceeding the sum of 20/., 
which is the whole or part of the balance of a 
larger demand or of the unliquidated balance 
of a partnership account, or the amount or 
part of the amount of a distributive share under 
an intestacy, or of any legacy under a will : 
Provided, tnat whenever an executor or admi- 
nistrator shall be sued for a legacy or a distri- 
butive share under an intestacy, and it shall 
appear by the oath of the defendant that there 
are no assets at his disposition applicable to 
the payment of the same, the judge, if he shall 
think fit on taking all the case into considera- 
tion, may order that the action proceed no fur- 
ther in th&t court. 

54. That it shall be lawful for any executor 
or administrator to sue and be sued in any 
court holden under this act in like manner as 
if he were a party in his own right and judg- 
ment, and execution shall be such as in tne 
like case would be given or issued in any su- 
perior court. 

55. That no privilege shall be allowed to any 
person to exempt him from the jurisdiction of 
any court holden under this act. 

5G. That where any plaintiff shall have any 
demand recoverable under this act against two 
or more persons jointly answerable, it shall be 
sufficient if any of such persons be served with 
process, and judgment may be obtained and 
execution issued against the person or persons 
so served, notwithstanding that others jointly 
liable may not have been served or sued, or 
may not be within the jurisdiction of the court ; 
and every such person against whom judgment 
shall have been obtained under this act, and 
who shall have satisfied such judgment, shall 
be entitled to demand and recover in the 
county court under this act contribution from 
any other person jointly liable with him. 

57. That the judge of the county court shall 
be the sole judge in all actions brought in the 
said court, and shall determine all questions as 
well of fact as of law, unless a jury shall be 
summoned as herein-after mentioned. 

Jury in cases above 5/. 

58. That in all actions where the amount 
claimed shall exceed five pounds it shall be 
lawful for the plaintiff or defendant to require a 
jury to be summoned to try the said action ; 
and in all actions where the amount claimed 
shall not exceed five pounds it shall be lawful 
for the judge in his discretion, on the applica- 
tion of either of the parties, to order that such 
action be tried by a jury ; and in every caae 
such jury shall be summoned according to tbe 
provisions herein-after contained : Provided 
always, that the party requiring a Jury to be 
summoned shall give to the clerk of the court, 
or leave at his office, such notice thereof as 
shall be directed by the rules made for regu- 
lating the practice of the court as herein-after 
provided ; and the said clerk shall cause notice 
of such demand of a jury, made either by the 
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plaintiff or defendant, to be communicated to 
the other party to the said action either by post, 
or by causing the same to be delivered at his 
usual place of abode or business ; but it shall 
not be necessary for either party to prove on 
the trial that sucn notice was communicated to 
the other party by the clerk. 

59. That every party requiring any jury to 
be summoned shall at the time of giving the 
said notice, and before he shall be entitled to 
have such jury summoned, pay to the clerk 
of the court the sum of 5 s. for payment of the 
jury, and such sum shall be considered as costs 
m the cause, unless otherwise ordered by the 
judge. 

60. Who shall be jurors. 

61. That whenever there are any jury trials 


tween such parties to be referred to arbitration, 
in such manner and on such terms as he shall 
think reasonable and just; and such reference 
shall not be revocable by either party, except 
by consent of the judge ; and the award of the 
arbitrator or arbitrators or umpire shall be en- 
tered as the judgment in the cause, and shall 
be as binding and effectual to all intents, as if 
given by the judge : Provided that the judge 
may, if ne think fit, set aside any such award so 
given as aforesaid, or may, with the consent of 
both parties aforesaid, revoke the reference, or 
order another reference to be made in the 
manner aforesaid. 

Rules of practice . 

66. That five of the judges of the superior 
courts of common law at Westminster, includ- 


A < 1 ,1 1 ■ ,111 tUUUD LUU1UIWU Uli IlCOkUllllOWI) lUViUU- 

five jurymen shall be impannelled and sworn, as j • the Lor(1 Chie f j U8tice of the Court of 
occasion shall .require to give their verdicts in I Q * een , 8 Bench the Ij0rd Chief Justice of the 
the causes which shall be brought before them j Common Ple an(1 the chief Baron of 
in the said court, and being once sworn shall the Court of Exchequer> or two of the said 
not need to be re-sworn in each tna ; and ; chiefs at the least 8 ,‘ all have powe r to make 

c * tbc . r f° ™y 8l,ch causc f ha bc and issue all the general rule! for regulating 

entitled to his lawful challenge against all or j ” ,■ , " 


lenge against 
any of the said jurors in like manner as he 
would be entitled in any superior court. 

Trials evidence , set-off, fyc. 

G2. That on the day in that behalf named in 
the summons the plaintiff shall appear in court 
Ui person, or by some person on his behalf, and 
thereupon the defendant shall bc required, by 
himself or by some person on his behalf, to 
answer such plaint ; and od answer being made 
in court the judge shall proceed in a summary 
way to try the cause and give judgment, with- 
out further pleading or formal joinder of issue. 

63. That no evidence shall be given by the 
plaintiff on the trial of any such cause as afore- 
said of any demand or cause of action, except 
such as shall be stated in the summons hereby 
directed to be issued. 

64. That any defendant in any court holden j 
under this act shall be allowed to set off any 
debt or damage claimed or recoverable by him 
from the plaintiff, or to Bet up by way of de- 
fence and to claim and have the benefit of any 
legal tender, or any statute of limitations, or 
of his discharge under any statute relating to 
bankrupts, or any act for relief of insolvent 
debtors : Provided always, that no such set-off 
or defence shall be admitted without the con- 
sent of the plaintiff, unless such notice thereof 
as shall be directed by the rules made for rtgu- 
lating the practice of the court shall have been 
given to the clerk of the court ; and in every 
case in which the practice of the court shall re- 
quire such notice to be given, the clerk of the 
court shall, as soon as conveniently may be 
after receiving such notice, communicate the 
same to the plaintiff by the post, or by causing 
the same to ne delivered at his usual place of 
abode or business ; but it shall not be necessary 
for the defendant to prove on the trial that sucn 
Notice was communicated to the plaintiff by the 
dark. 

65. That the judge may in any case, with 
the consent of both parties to the suit, order 
the same and all other matters in dispute be- 


the practice and proceedings at the county 
courts holden under this act, and also to frame 
forms for every proceeding in the said courts 
for which they shall think it necessary that a 
form be provided, and also for keeping all 
books, entries, and accounts to be kept by the 
clerks of the said courts, and from time to time 
to alter any such rule or form ; and the rules 
so made, and the forms so framed, shall be ob- 
served and used in all the courts holden under 
this act : Provided always, that such rules 
shall be in accordance with the provisions of 
this act ; and in any case not expressly pro- 
| vided for herein, or by the said rules, the ge- 
neral principles of practice in the superior 
courts of common law maybe adopted and ap- 
plied, at the discretion of the judges, to actions 
and proceedings in their several courts. 

67. That if upon the day of the return of any 
summons, or at any continuation or adjourn- 
ment of the said court, or of the cause for 
which the said summons shall have been issued, 
the plaintiff shall not appear, either in person 
or by some other person on his behalf, the 
cause shall be struck out ; and if he shall ap- 
pear, but shall not make proof of his demand 
to the satisfaction of the court, it shall be law- 
ful for the judge to nonsuit the plaintiff, or to 
give judgment for the defendant, and in either 
case, where the defendant personally or by some 
one duly authorised on his behalf shall appear 
and shall not admit the demand, to award to 
the defendant, by way of costs and satisfaction 
for his trouble and attendance, snch sum as 
the judge in his discretion shall think fit, and 
such sum shall be recoverable from the plain- 
tiff by such ways and means as any debt or 
damage ordered to be paid by the same court 
can be recovered : Provided always, that if the 
plaintiff shall not appear when called upon, and 
the defendant, or some one duly authorised on 
his behalf, shall appear and admit the cause of 
action to the full amount claimed, the court, if 
it shall think fit, may proceed to give judgment 
as if the plaintiff had appeared* 



The Government Small Debts Bill 


2lt 


r That if on the day so named in the sum- 
loons, or at any continuation or adjournment 
/ of the court or cause in which the summons 
was issued, the defendant shall not appear, 
either personally or by some one in his behalf, 
or sufficiently excuse his absence, or shall ne- 
1 K* ecfc to answer when called in court, the judge, 
upon due proof of service of the summons, may 
proceed to the hearing or trial of the cause on 
the part of the plaintiff only, and the judgment 
thereupon shall be as valid as if both parties 
had attended : Provided also, that the judge in 
any such case, at the same or any subsequent 
court, may set aside any judgment so given in 
the absence of the defendant, and the execution 
thereupon, and may grant a new trial of the 
cause, upon such terms as to payment of costs, 
giving security for debt or costs, or such other 
terms as he may think fit, on sufficient cause 
shown to him for that purpose. ^ 

()9. That the judge may in any case make 
orders for granting time to the plaintiff or de- 
fendant to proceed in the prosecution or defence 


judge of the county court shall wilfully and 
corruptly give false evidence shall be deemed 
guilty of peijury. 

73. That either of the parties to the suit or 
any other proceeding under this act may obtaiu, 
at the office of the clerk of the court, sum- 
monses to witnesses, to be served by one of the 
bailiffs of the court, with or without a clause 
requiring the production of books, deeds, 
papers, and writings in their possession or 
control, and in any such summons any number 
of names may be inserted* 

74. Penalty on witnesses neglecting sum- 
mons. 

75. Fines how to be enforced and accounted 
for. 

Casts and judgment. 

76. 'fhat all costs of any action or proceeding 
in the court not herein otherwise provided for 
shall be paid by or apportioned between the 
parties in such manner as the judge shall think 
fit, and in default of any special direction shall 
abide the event of the action, and execution 


of the suit, and also may from time to time ad- , . * , „ , A . 

joum any court, or the hearing or further hear- W ,8Sue for th « recovery of any such costa in 
ing of any cause, in such manner as to the ,hke manner as for any debt adjudged in the 


mg of any cause, in such manner as to the f 1 . , 
judge may seem fit. saidcourt. 

70. That it shall he lawful for the defendant ! 77. I hat every order anil judgment of any 

in any action brought under this act. within j court holden under this act, except as herein 
such time as shall be directed by the rules made Provided, shall be final and conclusive between 
for regulating the practice of the court, to pay | the P a . rt,e ?« bl \ t judge shall have .power to 
into court such sum of money as he shall think no ? s i ut lhe P la "' t, l flF 11 m ev L er y case in which 
a full satisfaction for the demand of the plaintiff, i satisfactory proof shall not be given to him cn- 
together with the costs incurred by the plaintiff ctthe 5 , or .defendant to the 

up to the time of such payment ; and notice of judgment of the court, and shall also in evenr 
such payment shall be communicated by the ease whatever have the power, if he shall think 

clerk of the court to the plaintiff by post/or by ! fit * to order * D , e ' v , t . n ? 1 to be bad u P°. n . 
causing the same to be delivered at his usual terms as he shall think reasonable, and in the 
place of abode or business ; and the said sum j mea ntime to stay the proceedings. 

of money shall be paid to the plaintiff ; and all j Removal of plaint to superior court. 

proceedings in the said action shall be stayed, _ ___ _ . , . 

unless the plaintiff shall, within such time as! ^8. lhat no plaint entered in anv court 
shall be directed by the rules made for regulat- | bold « n u «der this act shall be removed or re- 
ing the practice of the court, signify to the ! movable from the said court into any of her 
clerk of the court his intention to proceed for j Majesty a superior courts of record atJVest- 


r 


the remainder of the demand claimed, and in 
such case the action shall proceed as if the 
plaint had originally been entered for such re- 
mainder only: Provided always, that if the 
plaintiff shall recover no further sum in the ac- 
tion than shall have been so paid into court, 
the plaintiff shall pay to the defendant the costs 
incurred by him in the said action after such 
payment; and such costs shall be settled by the 
court, and shall be recoverable by the defendant 
by such ways and means as any debt may be 
recovered in the said court. 

Evidence of parties , fyc. 

71. That on the hearing or trial of any action 
or on any other proceeding under this act the 
parties thereto, their wives and agents, and all 
other persons may be examined upon oath, or 
solemn affirtnation m those cases in which 
persons are by law allowed to make affirmation 
instead of making an oatli, to be administered 
by the proper officer of the cour t. ^ 

73. That every person who in any examina- 
tion upon oath or solemn affirmation before any 


minster, or into the Court of Common Pleas at 
Lancaster, by any writ or process, unless the 
debt or damage claimed shall exceed 5/., and 
then only by leave of a judge of one of the su- 
perior courts of common law at Westminster, 
or the Court of Common Pleas of the County 
Palatine of Lancaster, and upon such terms as 
to payment of costs, giving security for debt or 
costs or such other terms as he shall think fit* 

Advocates and fees. 

79 • That no barrister, attorney, or other per- 
son, except by leave of the judge, shall be en- 
titled to be heard to argue any question as 
counsel or advocate for any other person in any 
proceeding in any court holden under this 
act ; and no person, not being an attorney ad- 
mitted to one of her Majesty’s superior courts 
at Westminster, or to the Court of Common 
Pleas at Lancaster, shall be entitled to have or 
recover any sum of money for spearing or 
acting on behalf of any other person in the said 
court ; and no attorney shall be entitled to have 
or recover therefore any sum of money, unless 

l 5 
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the debt or damage claimed shall be more than 
40*., or to have or recover more than 10*. for 
his fees and costs, unless the debt or damage 
claimed shall be more than 51., or more than 
15** in any case within the summary jurisdic- 
tion given by this act ; and in no case shall any 
fee exceeding 1/. 3*. 6d. be allowed for employ- 
ing a barrister as counsel in the cause ; and the 
expence of employing a barrister or an attorney, 
either by plaintiff or defendant, shall not be al- 
lowed on taxation of costs in the case of a 
plaintiff where less than 51. is claimed, or in the 
case of a defendant where less than 51. is re- 
covered, or in any case unless the judge shall 
otherwise order. 

80. That the judge may make orders con- 
cerning the time or times and by what instal- 
ments any debt or damages or costs for* which 
judgment shall be obtained in the said court 
shall be paid, and all such monies shall be paid 
into court. 


COUNTY COURT JURISDICTION. 

To the Editor of the Legal Observer . 

A party having a debt due to him exceeding 
40*. reduces his demand and brings an action 
in the county court for one part of the debt, 
and having recovered the same with expenses, 
brings a second action for the excess, upon 
whicn it is contended that plaintiff had waived 
his right to recover the balance by electing 
to proceed in the county court ; the answer is, 
that where the demand is for goods sold at dif- 
ferent times nothing is more common than for 
a party to split the debt, and having recovered 
the first sum, to bring another action for the 
remainder, in fact it is admitted by one of the 
officers of the court to be a common practice. 

On searching the cases there appear to be 
two classes of authorities, one set relating to 
courts of requests, where provision is generally 
made by the statute creating the court, that a 
plaintiff may reduce his demand to the sum 
limited to be recovered by the act, if he aban- 
dons the excess ; the other authorities tend to 
show, that in a county court a plaintiff cannot 
split an entire debt exceeding 40*., or falsely 
acknowledge a part so as to bring the debt 
within the Jurisdiction of the court. 

It is submitted, that where a tradesman de- 
livers a bill for goods sold at various times to 
an amount exceeding 40*. ; it is but one claim 
made in one bill, and therefore an entire debt ; 
but on the other hand it is contended that a 
demand can be split and the whole recovered 
in the county court, provided that no single 
article of the goods sold, constituting the debt, 
exceeded in value 40*. 

This certainly appears an ingenious mode of 
ousting the jurisdiction of the superior courts, 
founded, I presume, on Mr. Justice Coleridge * * 
judgment in Neave v. Ellis , 21 Law J. Reports, 
N. 8. Queen’s Bench, 329 That there is no 
moremischief in allowing a plaintiff to split his 
demands than now exists in the superior courts, 
Hfeftfce, If no Court of lUquMts Act interfere*, 
• peart? who is vexatious, may bring aa many 
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leport of the Law Amendment Society. 

ANNUAL REPORT OF THE LAW 
AMENDMENT SOCIETY. 

Your council have now for the third time to 
report to the society their views of its state and 
prospects. 

Our numbers have continued to increase. * 
In our last annual report, though we were able 
to announce a considerable accession of mem- * 
bers, we were obliged to add, that our recruits - 
were principally from the ranks of the law s 
however much we are pleased at lawyers join- 
ing us who • are willing to aid us, still we felt 
that our labours would be comparatively fruit- 
less unless we received that support which the 
community at large alone can give. This year, 
we are happy to state that we have also been 
joined by many members of both Houses of 
Parliament, and by many other gentlemen be- 
longing to the mercantile and other classes of 
the community. 

In the last year death has deprived us of two 
eminent members, the late Earl Spencer and 
Mr. Justice Story, the one ever ready to pro- 
mote any useful public object with his influence 
and purse, the otner a man whose legal writings 
have acquired for him an European reputation. 
We notice with pleasure that one of our ordi- 
nary members, Mr. Burge, has been appointed 
to nil the office of commissioner of the Leeds 
Court of Bankruptcy, an office in the due per- 
formance of whicn we take the greater interest, 
because it is one of those offices which we owe 
to the progress of law amendment. In losing 
Earl Spencer we have to regret the loss of a 
vice-president. The increasing importance of 
the society, as evidenced by the number of 
peers of parliament who have joined it, has in- 
duced the Council to recommend that we should 
not merely fill up the vacancy $ius occasioned, 
but increase the number of vice-presidents. 

The society has also enlarged the sphere of 
its exertions. They have called in the public 
to sanction and approve of their proceedings, 
and in that appeal they have been completely 
successful. At a public meeting held on the 
6 th of June instant, composed of many eminent 
and learned persons, as well members of this 
society as persons not yet enrolled, resolutions 
in favour of its establishment and objects were 
unanimously passed. 

It will be now our duty shortly to recapitu- 
late the proceedings of the society since our 
last report. W e have the satisfaction of stating 
that the machinery of the society has worked 
well. The plan of referring suggestions to 
particular committees competent to entertain 
them, which committees report on them to the 

g eneral body, where they are again discussed* 
as proved well adapted to afford opportunities 
both for careful aud extensive consideration 
and inquiry. Inquiry indeed is the great ob- 
ject of the society. It may be a humble one* 
nut yonr Council submit that it is of unques- 
tionable use that inquiry should precede and 
accompany all changes in the law* and that 
comet information aB to them should 'bo 
diffused. 
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and to this committee, for its zeal and devotion 
to the cause, your Council feel that especial 
praise is due. The bills for rendering the as« 

rifPS 1 *®* °f 8at ’ s ^ e d terms unnecessary and 
racUitatmg the conveyance of property, which 

on their reports, have passed into 
law. The first of these has been accepted both 
oy toe profession and the public as a great im- 
provement. It has removed a source of great 

i*? ex P ense * (the latter having been cal- 
culated as amounting to 200,000 /. a year,) and 
has done much to simplify the title to land 
wlule its security has been in no way diminished. 

By the acts relating to deeds an effectual 
mow, as we believe, has been struck at award- 
jng professional remuneration according to the 
length of the instrument, and something has 
also been done to shorten particular classes of 
deeds. Your Council has also observed with 
pleasure that the principle of these acts has 
been adopted and recognized by her Majesty’s 
government in a bill introduced in the present 
session for facilitating the granting of leases in 
Ireland. These acts must also be taken as a 
legislative expression of opinion, that the pro- 
fession should exert themselves in every pos- 
sible way to cheapen and simplify the necessary 
dealings between man and man connected with 
real property. 

This opinion has been subsequently and more 
emphatically expressed by the Report of a 
select Committee of the House of Lords on the 
Burdens upon Land, a document which lias 
justly received the greatest attention and is en- 
titled to the greatest weight, as expressing the 
unanimous opinion of all parties in that branch 
ot the legislature of “the necessity of a thorough 
revision of the whole subject of conveyancing, 
and the present disuse of the prolix, expensive, 
and vexatious system.” Report, p. xiii. 

As this opinion was similar to that expressed 
by this society from its commencement, we 
cannot but consider the Lords’ report as a re- 
markable confirmation of our views, and (we 
trust we may add without presumption) some 
Pf°of of the benefit which has already attended 
the diffusion of our reports and proceedings. 

Your Council is now watching with great in- 
terest the progress of the “ Bill for further faci- 
litating the Conveyance of Property,” which 
stands for a third reading in the House of 
Lords without one dissenting voice having 
been yet expressed. This bill is a further 
adoption of the recommendations of the society. 
Your Council also invite attention to the other 
reports which have proceeded in the present 
session from this committee, more especially to 
those w On the Law of Mortgages,” “ On the 
Law of Uses and Trusts,” and the two reports 
“ On the establishment of a General Registry 
of Deeds.” We^ believe that in these reports, 
and hi those previously submitted to the society, 
are to be found suggestions of the utmost im- 
portance ; and that by following them out care- 
fully and gradually, the community will be able 
to obtain — 1. A more ready mode of investing 
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money on the mortgage of lands, which will be 
equally advantageous Doth to the borrower and 
the lender ; 2. The shortening and cheapening 
the deeds relating to the transfer of lands ; ana 
3. The simplification of the tide to land, and 
more especially the reduction of the delay and 
expense now attending a retrospective investi- 
gation of title. 

We believe that these measures will be a 
great advantage to all branches of the public, 
and more especially to the landed interest, and 
the trading and mercantile interest. We also 
consider that a great social benefit will be con- 
ferred on the community, if the number of 
small holders of land can be increased, and 
small capitalists be induced to invest their 
savings in land. Neither can we possibly be- 
lieve that«change9 which will greatly facilitate 
all legal dealings with land, which will bring 
about a much larger and more rapid investment 
of capital in land, which will engage in legal 
transactions of this nature a much wider circle 
of the community, can in any way injure the 
legal profession. We cannot think that the 
practical exclusion of the great mass of the 
people from taking any interest in the transac- 
tions of conveyancing is beneficial to any class, 
but least of all is it so to that class whose pe- 
culiar business it is to assist and prepare them. 
Your Council therefore have the fullest confi- 
dence, that in recommending and furthering 
measures which improve and simplify the law, 
and facilitate to the utmost the alienation of 
property, they are the true friends of profes- 
sional interests. Lawyers for the most part 
ourselves, we consider that the maintenance of 
the profession of the law in an honourable and 
prosperous state in all its branches, is beneficial 
not only to the lawyer but to his client. Your 
council are desirous that the society should act 
in harmony with the feelings and interests of 
the profession ; and we believe that these are in 
this case, as in most others, identical with those 
of the community at large.* 

The equity committee is entitled to praise for 
much assiduous attention to the subjects referred 
to them. They have presented a report recom- 
mending tho establishment of a Court of Trusts, 
with a view to creating a system of public, 
trusts, and thus superseding the necessity, if 
parties so please, of appointing private trustees. 
Your council have reason to suppose that a bill 
will be brought in with the view rather of hav- 
ing the principle of a public trustee considered, 
than of attempting to pass any measure of this 
sort in the present session. This committee 
has devoted much time to the subject of the 
delays in the Masters’ offices. The committee 
have anxiously considered this important and 
difficult subject, and we look with hope and 
confidence to their ultimately suggesting a 
plan which may remedy this long-admitted 
grievance. 

A useful report from the common law com- 
mittee for rendering the law uniform in all 


* These last observations deserve particular 
notice. — E d. 
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cases of actions brought against persons acting 
in pursuance of public acts of parliament, has 
been received, and a bill founded on it has 
been introduced, and will probably becotne law 
in the present session. 

The criminal law committee has presented 
two very valuable reports, one of which recom- 
mends for adoption the plan of Captain 
Maconochie, for the management of transported 
and other criminals ; and the other reports in 
favour of submitting to the jurisdiction of the 
petty sessions unaggravated larcenies of small 
amount. Both these reports were the fruit of 
great consideration and discussion ; and we 
believe that much benefit in the diffusion of 
sound information has already resulted from 
them. 

Your Council have the satisfaction of stating, 
that thp income of the society exceeds its pre- 
sent expenditure. We arc desirous that, in 
conformity with the approved practice of almost 
all other societies, we should endeavour to ob- 
tain as extensive a diffusion as possible of the 
reports and proceedings of the society. Having 
considered whether we should establish a sepa- 
rate publication for this purpose, or avail our- 
selves of any existing publication, we have 
come to the conclusion, tnat it would be both 
cheaper and more advantageous in the first in- 
stance to avail ourselves of an existing publica- 
tion, if a suitable one could be found willing to 
forward the views of the # society. We have 
now much pleasure in announcing, that we 
have been able to make an arrangement with 
the publishers of the Law Review, (which has 
from its commencement promoted objects 
similar to those of the society,) by means of 
which the reports and proceedings of the society 
will be regularly published, and a more perma- 
nent record of the proceedings of the society be 
obtained. According to this arrangement, the 
members of the society will henceforth be pre- 
sented with the Law Review, commencing with 
the current volume of that work. Our present 
resources have enabled us to do this. But the 
larger the funds are which are placed at our 
disposal, the more shall wc be enabled, by the 
diffusion of sound information, 46 promote the 
objects of the society. A 

In conclusion, vour Council tliink that the 
present position of the society is a subject of 
nigh congratulation : that its progress has been 
as rapid as the most sanguiue could have 
reasonably expected ; that its members may 
hope for a long and useful continuance of its 
labours $ and that the society lias already ef- 
fected much permanent good, and has laid a 
broad foundation for effecting much more. 
We wish particularly to impress on the society, 
that this must mainly depend on the accession 
to our ranks of the young. They must carry 
out what we only are able to project ; and to 
their industry and energy the Council look 
chiefly for the labour necessary for the com- 
pletion of all great and useful undertakings. 

31, Regent Street , June, 1646, 


BARRISTERS CALLED. 

Trinity Term , 1846. 

Lincoln’s inn. 

9th June. 

Edward Shaw Mount, Esq., M. A., Mag- 
dalen College, Oxford 

Hercules Henry Graves M'Donnell, Esq., 
Trin. Coll., Dublin. 

Charles Browne, Esq., M. A-, Worcester 
Coll., Oxford. 

Edward'Lamb Sabine, Esq. 

William Beckett Turner, Esq., M. A., 
Queen’s Coll., Oxford. 

William Pcrcival Pickering, Esq., M. A., 
Trinity Hall, Cambridge. 

INNER TEMPLE. 

Edmund Law, Esq. 

Thomas Ingleby, Esq. 

William Henry Richardson, Esq. 

William Powell, Esq., 

William Franks, Esq. 

Edwyn Henry Vaughan, Esq. 

Charles Warner Lewis, Esq. 

John Boyle, Esq. 

MIDDLE TEMPLE. 

22nd May, 1846. 

John Cockerton, Esq. 

Thomas Jones, Esq. 

Joseph Needham, Esq. 

William Thomas Kime, Esq. 

Henry Waller, Esq. 

12th June. 

Luke Henry Hansard, Esq., B. C. L. 

Joseph Pringle Simpson, Esq*, LL. B. 

John William Ellison, Esq. 

Charles Bicknell, Esq. 

Perry Sparkes, Esq. 

William Digby Seymour, Esq., B. A., Trinity 
College, Dublin. 

Frederick Joseph Blake Spurway, Esq. 
Edward Power, Esq. 


LEGAL OBITUARY. 

1846. May . — John Evitt, of Haydon Square, 
solicitor, aged 74 ; admitted on the Roll in 
Michaelmas Term, 1793. 

May 30. — Martin Forster, of Laurence 
Pountney Place, solicitor; admitted on the 
Roll in Easter Term, 1816. , 
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Attorneys to be Admitted. 
ATTORNEYS TO BE ADMITTED, 
Michaelmas Term , 1846. 
[Continued from page 171.] 


Queen's 

Clerks 9 Names and Residences . 

Gooding, Jonathan Robert, Norwich • 
Gunn, John Thaddeus, 61, George Street, 
Euston Square ; and Glastonbury • . 

Gabriel, Samuel Ilawkes, Caine ; and Lora- 

bard Street 

Harvey, John William Henry, Marburg Cot- 
tage, Hammersmith . 

Heather, James, 14, College Place, Camden 
I own • « • • . . • 

Harvey, Thomas Morton, 36, Carey Street ; 

and Egham 

Hamilton, Thomas William. Great Tower St. . 
Hodgson, John, 14, Store Street; Newcastle- 
upon-Tyne; and Wilmot Street, Russell 

Square 

Ilewson, Frederick, Wrington; and Balham 

Hill 

Ilawkes, Henry, Birmingham 
IIow, Thomas Maynard, 59, Lincoln’s Inn 
Fields; Shrewsbury; and York Street . 
Haddock, Thomas, 15, Clarence Road, Kentish 
Town ; Prescot ; and Sutton . 

Harris, Albert Domett, 8, Canal Terrace, 
Camden Town ; and Regent Street, Lam-, 
beth ....... 

Hodgson, Charles Bernard, Grove House, 
Kensington Mall ; and Norfolk Street 
Hill, Walter, 8, Boxworth Grove, Islington ; 
and Leamington ..... 

Hibbet, Henry, 33, Canterbury Street, Water- 
loo Road ; and Guildford . 

Jones, John* 2, Camberwell Place, Upper 
Grange Road ; and Ellesmere • • • 

James, Philip Frederick, 18, Gerrard Street, 
Islington; Hereford; and Thavic’s Inn • 
Jones, John, 37, Wakefield Street, Regent 
Square; Newark-upon-Trent ; and Stam- 
ford * 

Knuckey, Francis Burdctt, 41, Wilmingto^ 
Square . . • » . . • 

Knighton, John, 1, Ann Street, Pentonville . 
Lingard, Richard Boughey Monk, 7, Furni- 
val’s Inn ; and Heaton Norris 
Long, George Henry, Windsor 
Lloyd, Cornelius, 12, Grenville Street, Bruns* 
wick Square ; and Abergavenny 
Lake, George, Mortimer Road, De Beauvoir 
I own ....... 

Lord, Charles Frewen, 26, East Street, Lamb’s 

Conduit Street 

Lawrance, John William, 15, Marchmont 
Street; and Peterborough . 

Long, Giles, 47, Nelson Square 
Lucas, Charles Frederick, 24, Alfred Place, 
Bedford Square; and Newport Pagnell • 
Mallam, Charles, 9, Norfolk Street, Strand ; 

and Oxford 

Martton, Richard, 17, Upper Stamford Street ; 
and Ludlow 


^cnrfc. ‘ 

To whom Articled , Assigned, tye* 

James Winter, Norwich 
Robert James, Glastonbury 
C. F. Skirrow, Bedford Row 

Nicholas Lockyer, Plymouth 

Edward Dyne, Lincoln’s Inn Fields 
Willem Charles Monckton, Bartlett’s Build j.*.. 
F. Horace Mogcr, Paternoster Row 

Thomas Harvey, Egham 
Keith Barnes, Spring Gardens 

Henry William Fenwick, Newcastle-upon- 
Tyne 

Bryan Holme, New Inn 
John James, Wrington. 

W. S. Harding, Birmingham 
W, W*. How, Shrewsbury 

Alfred Bell, Lincoln’s Inn Fields 

William Rowson, Frcscot 


Frederick Carritt, Basinghall Street 
T. II. Hodgson, Carlisle 
Robert Poole, Soutliam 
Joseph Hockley, Guildford 
George Salter, Ellesmere 
F. Lewis Bodenham, Hereford 


T. F*. Andrew Burnaby, Newark-upon-Trent 

George Seltyv, St. John’s Street Road 
James Dolman, Clifford’s Inn 
Roger' Rowson L,imrard, Heaton Norris 
Thomas Holme Bower, Chancery Lane 
William Long, Windeor 

Edward Lloyd PowelJ, Abergavenny 

John Lake, Lincoln’s Inn 

Benjamin Edward Willoughby, Clifford’s Inn 

William Lawrance, Peterborough 
William Long, Nelson Square 

Henry Lucas, Newport Pagnell 

Thomas Mallam, jun., Oxford 

William Urwick, Ludlow 
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Mania, Edward, 13, Lamb’a Conduit Street j George Frederick :Maule, .Huntingdon 

and 10, New Ormond Street . . . William H. Trmder, John Street, Bedford 

Row 

Morgan, Isaac, 53, New Bond Street; and 

Swansea John Trevfflian Jenkin, Swansea 

Man tell, Alexander Houstoun, 59, Burton 

Crescent ; and Farringdon • • • John William Wall, Devizes 

Maud, Edward, Leeds John Shackleton, Leeds. 

Molineux, Joseph, 1, Queen Square, Blooms- 
bury George Philcox Hill, Brighton 

Mackey, Christopher B., South Shields , • Christopher Bainbridge, South Shields 

Mitchell, William Hope, 40, Upper Norton 

Street, Portland Place 5 and Portsmouth . William Devereux, Portsmouth 
Moore, Hubert Bendle, Carlisle . • • Robert Bendte, Carlisle 

Robert Toulmin, Staple Inn 
James Mounsey, Carlisle 

Maddock, Charles, 50, Lincoln's Inn Fields ; 

and Brunswick Row Alfred Bell, Lincoln’s Inn Fields 

Northover, ( Richard, 2 1 , Frederick Street, Gray’s 

Inn Road ; Winchester; and Derby St. . John Henry Todd, Winchester , 

Nevill, Richard, 5, Princes Street, Bedford 

Row Robert Nevill, Tamworth 

Oliver, James, 4, Lansdowne Terrace, Not- 

ting Hill Septimus Davidson, Basingliall Street 

Orchard, William Henry, Hornsey ; and Mil- 

ton-on-Thames Edward Farn, 14, Gray’s Inn Square 

Poole, William T. H., Stoke-under-Hamdon 5 John Slade, Yeovil 

and Gray’s Inn Place .... John Sherwood, King’s Bench Walk 
Phillips, Joseph, jun., 7, Millman Street, Bed- 
ford Row ; and St. Martin’s, Stamford 

Baron Richard Newcomb Thompson, Stamford 

Parker, Henry, jun., 3, Raymond Buildings, 

Gray’s Inn . . . ‘ . . Henry Parker, Raymond Buildings 

Phillips, William, Kingston-upon-Thames ; 

and Chichester William Sowton, Chichester 

Powell, James, jun., 19, Chenies Street, Bed- 
ford Square; and Chichester . . • James Powell, Chichester 

Payne, Edward Turner, 14, Harpur Street, 

Queen Square ; and Bath . . . Henry Hayman, Bath 

Pollard, William Darley, Salford ; and Man- 
chester Harrison Blair, Salford 

Pratt, John Forster, 7, Arthur Street, Gray’s 
Inn Road ; Berwick-upon-Tweed ; Alfred 

Street ; and Everett Street . . . Robert Weddell, Berwick-upon-Tweed 

Penfold, William John, 1, Gibson Square, Is- Thomas Attrce S. Clarke, and John Sidney 
lington ; and River Street . . . M'Whinnie, Brighton 

Palmer, C. E., jun., 7, Harpur Street, Red 

Lion Square ; Barnstaple ; and Upper Joseph Francis Kingdon, Barnstaple 

George Street -C. E. Palmer, sen., Barnstaple 

Poole, Herbert Henry, 16, Goulden Terrace, Thomas Hacker Body, Tokenhouse Yard 
Islington . . . . . Thomas Pocock, Bartholomew Close 

Price, Clement Uvedale, Ctarienthorpe . , . John Blanchard, York 

William Richardson, York 

Piper, George Harry, 7, Ledbury 5 and Great 

Quebec Street Thomas Jones, Ledbury 

[The remainder of this List will be given in our next number.] 


ANALYTICAL DIGEST OF CASES. 

REPORTED IN ALL THE COURTS, 

Common Sato Court*. 

V. EVIDENCE . 

AO] 


CONSPIRACY. 

Particularity in indictment . — Declaration by 
party not on trial — A count for conspiracy 
charged, that T. and B. conspired to cause cer- 
tain goods, which had been and were imported 
and Drought into the port of London, from 
parts beyond the seas, and in respect whereof 
certain duties of customs were then andtbem due 
and payable to the Queen, to be carried 1 .way 
from the port and delivered to the owners with- 


See Stamp. 


INT. 



223 


Analyticdl Diyesfof Casm : Gommon : Lm Courts* 


out payment of a great part of the duties, with I 
intent thereby to defraud the Queen ; not fur- 
describing the goods or the means of 
effecting the objects or the conspiracy. Held, 
sufficient, on motion in arrest of judgment. 

did. not appear; B. pleaded not guilty. 
On his trial it was proved that T. was agent for 
the importer of the goods; B., a landing waiter 
at the Custom house ; that it was T.'s duty, 
(under stat. 3 & 4 W. 4, c. 52, s. 24,) to make 
an entry describing the quantity, &c., of the 
goodB ; that a copy of such entry was delivered 
to B., who was to compare this copy with the 
good8,and, if they corresponded, to write “ cor- 
rect ” on T.’s entry, whereupon 71 would re- 
ceive the goods on payment of the duty accord- 
ing to his entry. It was further proved, that 
TVs entry was marked “ correct 99 by B., and 
corresponded with B.*$ copy ; that payment [ 
was made according to the quantity there de- j 
scribed ; and that the goods were delivered to 1 
T. . Evidence was then offered of an entry by j 
T., in his day-book, of the charge made by him 
on the importer, showing that T. charged as 
for duty paid on a larger quantity than ap- 
peared by the copy before mentioned. Held, 
admissible evidence against B. 

It was proved that B. received the proceeds 
of a cheque drawn by T. after the goods were 
passed.. The counterfoil of this cheque was 
offered in evidence, on which an account was 
written by T., showing, as was suggested, that 
the cheque was drawn for half the aggregate 
proceeds of several transactions, one of which 
corresponded in amount with the difference be- 
tween the duty paid and the duty really due on 
the above goods. Held, not evidence against 
B. The Queen v. Blake, 6 Q. B. 126. 

Cues cited in the judgment : Rex r. Watson, 

2 Stark. N.P.C. 140; Rex. v. Hsrdy , 24 How. 
St. Tr. 199? 436, 447, 454, 865; Regina v. 
Murphy, 8 C. & P.305. 

CONVICTION. 

Summary . — A summary conviction is bad 
which does not show that the evidence was 
given in the presence of the party charged. 

The same rule applies to warrants of com- 
mitment which operate in themselves as con- 
victions ; as a committal under the Artificer’s 
Act, 4 G. 4, c. 34, s. 3, of a workman absent- 
ing himself from his service. 

A committal of T., under the above clause, 
set forth, that “ information and complaint 
hath been made before me,” (the justice,) “ by 
F.” “ upon the oath of F.,” “ for that,” &c., 
(stating the charge) : “ And whereas, the said 
T-, in pursuance of my warrant for that pur. 
pose, hath this day appeared before me to an- 
swer the said complaint, but hath not proved 
that ha is not guilty of the said complaint and 
charges and whereas, in pursuance of the 
statutes in that case,” &c. f “ I have duly ex- 
amined the proofs and allegations upon oath of 
both the said parties touching the matter of the 
said complaint; and, upon due consideration 
had thereof, have adjudged and determined the 
saidcomplaint to be true, and that,” toe., (af- 


firming the charge) : “ and I do therefore con- 
vict him, the said 71, of the said offence, in 
pursuance of the statutes in that case,” &c. : 
” these are therefore to command you,” (the 
constable,) &c. 

The above warrant being alone returned to a 
habeas corpus ad subjiciendum : Held, (1.) That 
it did not show that the evidence was given in 
the presence of T. (2.) That the court could 
not assume that there was a distinct convic- 
tion, free from the objection. Prisoner dis- 
charged. The Queen v. Tordoft , 5 Q. B. 933. 

Cases cited : Johnson v. Reid, 6 M .& W. 1S4 ; 
Rex v. Baker, 2 Str. 1240 ; Rex v. Selway, S 
Chit. 522. 

DEPOSITIONS. 

Where depositions in a suit in equity are given 
in evidence at law, and the hill and answer are 
also put in to show that the depositions are 
admissible in evidence, the opposite counsel 
has no right to refer to the bill and answer in 
his address to the jury. Chappell v. Pur day, 
14 M. & W. 303. 

EXAMINATION ON INTERROGATORIES. 

Commissioners' jurisdiction . — A commission 
to examine witnesses on interrogatories and 
cross-interrogatories was sent out to Belfast, the 
commissioners being empowered “to put, or 
cause to be put, additional questions, when it 
jBhould appear to them to be necessary and 
proper.” The defendant, when before the com- 
missioners, abandoned some of his cross-inter- 
rogatories, and proposed to put additional 
questions, to which the plaintiff objected. The 
commissioners proceeded with the examinations 
on such questions, “ subject to the objections.” 
At the trial, the answers to these questions 
were ruled inadmissible in evidence. Held, 
that the ruling was right, as the commissioners 
ought themselves to have decided whether the 
questions were necessary and proper to be put, 
and not to have left that question for the deter- 
mination of the court. Williamson v. Page, 3 
D. 8c L. 14. 

INDICTMENT. 

See Conspiracy . 

STAMP. 

Producing agreement . — The plaintiff brought 
bis action on an agreement with the defendants 
to pay him a sum of 5/. per horse power for 
every steam-engine they should contract to 
have made on his patent principle, like decla- 
ration stated, that they had contracted with 
Messrs. F., TV., 8c Co.,for the making of a steam- 
engine on the plaintiff’s patent principle, but 
had refused to pay the plaintiff 5 /• per horse 
power. The plea traversed in terms that the 
defendants had so contracted with Messrs. 
F., TV., 8c Co., on which issue was joined. 
The court made absolute a rule calling on the 
defendants to produce at the Stamp Office, for 
the purpose or being stamped, a letter written 
by Messrs. F„ W., 8c Co., in reply to a former 
letter of the defendant’s, containing evidence 
of a contract for the manufacture by Messrs. 
F., W., 8c Co., of a steam-engine for the defend- 
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Mt. On the plaintiff's patent principle. Hall 
. B*inbridge § a D. & L. 92. 

* CMcidt 0 d in (lie judgment : Lair ranee v. Hooker* 
* & P. 9 ; 5 Bing. 6 ; Seale v. Svrind, t C. 

& J. ¥?8 ; S. C. & Trr. 518 ; 1 Dow!. 514. 

SCOSEQUSNT EVIDENCE. 

Arising e/fier action . — In an action for tres- 
pass in taking plaintiff 9 * goods, the defendant, 
having pleaded only the general issue, cannot, 
even in mitigation of damages, give in evidence 
a repayment by him, after actiou brought, of 
money produced by the sale of the goods. 

In trespass for taking plaintiff's goods, not 
guilty being pleaded, and the plaintiff having 
proved that defendant, an attorney, delivered a 
to the sheriff, who thereupon took the 
goods, queers , whether defendant may give in 
evidence a judgment on which the fi.fa. issued. 
Handle v. Little, 6 Q. B. 174. 

Cases cited by tlio court: Codrinpton v. Lloyd, 8 

.A. Sc E. 449; Seillpy v. Sutherland, 5 Ksp. 
f0£ ; Barker v. lira hum, 3 Wills. 368 ; Green 
v. Elgie, 5Q.ll. 99. 

WARRANT OF ATTORNEY. 

3 O. 4, c . 3Q, «. 1 . — A warrant of attorney, 
dated the 4th of April, 1844, was given by the 
defendant to the plaintiff*, the defeasance to 
which stated it to be for securing 1,30()/. and in- 
terest, on the 15th of April,aud authorized the is- 
suing of execution for the whole of the principal 
and interest then due, with costs, &c. t in de- 
fault of payment. At that time the defendant 
owed 514/. to the plaintiff, who was also liable 
as a surety for 337/. When execution issued, 
the amount of debt and liabilities was 1,110/., 
including bills accepted by the plaintiff for the 
accommodation of tne defendant, after the giv- 
ing of the warrant of attorney, some of which 
were not due. The amount levied was 1,085/. 
Held, that affidavits were admissible to show 
the iutention of the parties to have been, that 
the warrant of attorney should he a security 
for future liabilities, as well as for existing 
debts, not exceeding 1,300/. ; and also to show 
that the accommodation acceptances had been 
given with that understanding. 

The warrant of attorney was filed under 3 
G. 4. c. 39, s. 1, on the 24th of April, 1844, 
with an affidavit stating that deponent “ was 
present on the 4th day of April, 1844, and did 
see the within named W \ //. A. sign, seal, and, 
as his act and deed, deliver the within warrant 
of attorney." Held, that the affidavit suffi- 
ciently showed that the warrant of attorney 
was executed within 21 days of its being filea. 
Robinson v. Robinson, 3 D. Sc L. 134. 

Cases cited in tin* judgment : Dillon r Edwards, 

2 M. ’Ac I s . 550; Duke r. VVstcborn. 1 Dowl. 
¥65, N. S. 


VI. COSTS. 

APPEAL. 

Countermand qf notice.— Stats. 4 Sc 5 W. 4, 
76, e. 84, and 8 & 9 3,4.30,1. 3.— Parish 

officers, having given notice of appeal against 
an order of removal, served a countermand. 
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stating that they did so on account of the ab- 
sence of a witness, but should give fresh notice 
of appeal The countermand was too late for 
the sessions. At the sessions, the respond- 
ents entered the appeal and moved for costs. 
The sessions made an order, whereby, after 
reciting that service of notice of appeal on the 
respondents had been proved, and that no one 
appeared for the appellants to prosecute such 
appeal, they adjudged that the order of removal 
should be confirmed, and that the appellants 
should forthwith pay the respondents . 15/. for 
their costs and charges which they bad incurred 
and been put to in attending the sessions that 
day to support the order. 

Held, on motion to quash, that the order of 
confirmation was bad for want of jurisdiction, 
and that the order for costs could not be sepa- 
rated from it ; and therefore, that the whole 
must be quashed. 

Semble, per Patteson, Williams, and Cole - 
ridge, J.s, that an order for costs of the day 
only would have been good, under stat. 8 & 9 
W. 3, c. 30, s. 3. Regina v. Inhabitants of Stoke 
Bliss, 6 Q. B. 158. See Regina v. Justices of 
West Riding, (Sheffield v. Crick,) 5 Q. B. 1 ; 
Regina v. Justices of Middlesex, 9 Dowl. P. CL 
163, 170. 

2. Order of removal, after supersedeas . — 
Rule of quarter sessions .. — On notice of appeal 
against an order of removal, the removing 
parish served a supersedeas, and tendered 2/. 
for costs of appeal. It was a rule of the ses- 
sions to allow no more costs than 30s. on such 
appeals. The appellants refused the 2/., their 
costs amounting to a larger sum ; and at the 
next sessions they moved to enter the appeal 
for the purpose of obtaining full costs. The 
justices refused to enter it, alleging tlieir rule 
of practice os a reason. Held, that the justices 
ought to have entered the appe^], and exercised 
their discretion as to costs upon a hearing. 
Mandamus granted, to enter continuances and 
hear. The Queen v* Justices of Merionethshire, 

6 Q. B. 163. See Rex v. Justices of Norfolk, 5 

B. Sc Aid. 484 ; Regina v. Townstal, 3 Q. B. ; 
Regina V. Stay ley , lb. 

ATTACHMENT. 

See Certiorari. 

CERTIORARI. 

Attachment.— When the order of a town 
council, being brought up by certiorari, is 
quashed, on motion, with costs, the court 
snould decide who is to be charged with costs 
as prosecutor of the order, and the party should 
be named in the ride. 

Therefore, where orders for payment of 
money out of borough funds were so brought 
up, (under stat. 7 W. 4 , and 1 Viet. c. 78, s. 
44 ,) and quashed with costs to be paid by the 
prosecutors, the rule not further stating by 
whom the costa were to be paid, and no cause 
having been shown, the court refused to grant 
an attachment against individuals. A., B., and 

C. , for nonpayment, though the rule for an at- 
tachment was drawn up on reading affidavits of 
A.i B., and C., used in opposing the motion 
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for a certiorari, and which showed, as the par- 
ties applying for an attachment contended, 
that Ay A, and C., were the persons who pro- 
secuted the orders since quashed, by support* 
ing them in this court. The Queen v. Dunn , 5 
Q. B. 959. 

Case cited in tlio judgment : Reg. v. York, S 
Q. B, 847, 850 ; Reg. t. Greene, 4 Q. B. 
646* 

COUNTERMAND. 

See Appeal , 1. 

DAY, COSTS OF. 

See Dispaupering ; Error . 

DISPAUPERING. 

Costs of the day , pauper when liable to. — If a 
plaintiff who has been admitted to sue in forma 
pauperis acts vexatiously in the conduct of the 
cause, the court will dispauper him; and if, 
after notice of trial, the record has been with- 
drawn, he may be ordered to pay . the costs of 
the day. Bedwell v. Coldstring, 32 L. O. 62. 

ERROR. 

Liability to costs of the day. — If a plaintiff in 
error give notice of trial of an issue in fact, 
and, without countermanding such notice, 
withdraw the record, he may be compelled to 
pay the costs of the day. Grcvillc , Esq. v. 
Sparding , 31 L. O. 96. 

EXAMINING WITNESSES ON INTERROGA- 
TORIES. 

When not allowed. — The court will not allow 
to the successful party in a cause the costs of 
examining a witness upon interrogatories, 
when such examination is not used at the trial. 
Curling v. Robertson , 7 M. & G. 525. 

FEIGNED I8SUE. 

What costs allowed. — A feigned issue having 
been directed upon an interpleader rule between 
A. and B., to try the right to certain goods, A. 
obtained a judge's order for the sale of the 
goods, and the proceeds were paid into court. 
The issue having been found against ^. : Held, 
upon motion for the payment of the money out 
of court, that B. was entitled to the costs of the 
order for the sale and of the application to the 
court. Cusel v. Judah de Jacob Portent e, 7 M. 
& G. 527. 

GRATUITIES. 

Clerks in public offices. — A sum of three 
guineas was paid by way of gratuity to the 
clerks in the office of the Accountant General, 
for expedition in completing the transfers, &c., 
under an order of the court. 

Held , that such a payment could not be 
claimed against the client, on taxation of the 
costs. Re Bedson , 32 L. O. 13. 

HABEAS CORPU8. 

1. Where a party, being in custody for con- 
tempt for not putting in an answer to a bill in 
equity, applied to the court for a writ of habeas 
corpus ad subjiciendum, and the court granted 
the writ, and directed, notice thereof to be 
given to the plaintiff in the cause, who, upon 
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the return of the writ, opposed the prisoners 
discharge, and he was remanded to. his former 
custody : Held, that the court had no authority 
to give the plaintiff costs. In re Cobbett, 14 
M. 8c W. 175. 

2. Prisoner. — Where the court directs a writ 
of habeas corpus ad subjiciendum to issue, with 
notice to a party interested in opposing the 
prisoner’s discharge, and the latter is remanded 
to his former custody, the court do not allow 
the costs of the opposition. Cobbett, in re, 3 
D. & L. 79. 

HEARING. 

See Maintenance. 

INTERROGATORIES. 

See Examining Witnesses. 

• JUDGE’S CERTIFICATE. 

1. Trespass. — Though the fact of a notice 
not to trespass has been proved at the trial, 
yet if the judge omit to certify, under the 8 & 
9 W. 3, c. 11, that the trespass was wilful and 
malicious, the plaintiff cannot, with a verdict 
for him with less than 40.*. damages, recover 
his full costs. The 3 & 4 Viet. c. 24, s. 3, 
does not render a certificate unnecessary. 

Leave to enter a suggestion under the statutes 
8 & 9 W. 3, c. 1 1, and 3 & 4 Viet. c. 24, must 
be the subject of a distinct application, and 
cannot be granted summarily on discharging a 
rule. Dame v. Cole, 31 L. O. 136. 

2. A certificate for costs under the 5&CW. 
4, c. 50, s. 95, can only be given by the judge 
who tries the indictment, where it appears in 
evidence affirmatively that the road in question 
is a highway. The Queen v. Inhabitants of 
Downhollund, 31 L. O. 293. 

MAINTENANCE. 

What is a hearing. — Stats. 4 <5* 5 W. 4, c. 76, 
s . 73, and 2 3 Viet. c. 85, s. 1. — On applica- 

tion to two justices under stat. 2 & 3 Viet. c. 
85, s. 1, by guardians of a union, for An order 
of maintenance, an objection Was successfully 
taken to the evidence offered to prove that the 
notice of application was signed by a majority 
of the guardians ; no other evidence was given ; 
and the justices thereupon refused to make an 
order. Held, that the justices were not bound 
to award costs, under stat* 4 & 5 W. 4, c. 76, 
s. 73, for that there had been no “ hearing ” of 
the application. The Queen v. Lord Hastings, 
6 Q. B. 141. 

Cises cited ia tho judgment : Reg. v. Recorder 
of Exeter, 5 Q. B. 342 ; Reg. v. Stamper, t Q. 
II. 119. 

QUARTER SESSIONS. 

See Appeal, 2. 

REMOVAL. 

See Appeal, 2. 

SECURITY. 

When not required . — A plaintiff will not be 
required to find security for costs upon an affi- 
davit stating that he is in destitute circum- 
stances, that he cannot be found, and that he 
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has disavowed any connection with the action. 
Armitage v. Grafton , 31 L. O. 392. 

TRESPASS. 

See Judge's Certificate, l. 

TRIAL, NEW. 

.I. Where a rule is made absolute for a new 
trial, and no mention is made of the costs of 
the rule, neither party is entitled to them. 
Eccles v. Harpur, 3 D. & L. 71. 

2. Costs of rule . — Where, on the first trial of 
a cause, the plaintiff obtained the verdict, and 
a rule is afterwards made absolute for a new 
trial, “ the costs to abide the event,” and the 
defendant succeeds on the second trial, neither 
party is entitled to the costs of the rule for a 
new trial. Eccles v. Harper , 14 M. & W. 248, 
See Pugh v. Kerr, CM .Sc W. 20 ; Austen v. 
Gibbs , 8 X. R. 619. 


VII. LAW OF ATTORNEYS. 


and the bill of costs does not on the face of it 
show who is the party chargeable therewith, the 
letter may be referred to, to supply that defect. 
Taylor v. Hodgson , 3 D. & L. 115. 

judge’s order. 

Appeal. — Costs out of purse . — An appeal lies 
to the court from every order of a judge at 
chambers, unless by act of parliament or con- 
sent of the parties the judge has a sole juris- 
diction. 

An attorney undertook to bring an action, 
and charge costs out of purse only, “ should 
the damages and costs not be recoverable.” 
The plaintiff had a verdict for 600/., and the 
defendant took the benefit of the Insolvent Act, 
when a sum was appropriated for the plaintiff 
as a dividend on the damages and costs. The 
master having taxed the attorney’s costs out of 
purse only, the court made a rule absolute for 
the master to review his taxation. In re Stret - 
ton , 31 L. O. 150. 


ADM1S8ION. 


JUDGMENT. 


A party having given' due notice of his in- ! 
tent ion to apply to be examined and admitted : 
in Hilary Term, was, under special circum- 1 
stances, and upon giving fresh notices forth- ; 
with, allowed to be examined and admitted in 
the Michaelmas Term preceding. Cunliffc , ex 
parte , 31 L. O. 58. 

AFFIDAVIT. 

1. Motion for judgment. — On a motion for 
judgment under 6 Sc 7 Viet. c. 73, s. 43, the 
affidavit ought to be intituled in the matter of the 
attorney, and not in the name of the cause. 
In the matter of Hare , 7 M. & G. 510. 

2. How to be intituled. — On an application for 
an order under the 6 & 7 Viet. c. 73, s. 43, 
held, that the affidavit might be intituled in the 
cause as well as in the matter of the attorney, 
the original order for taxation having been so 
intituled. In the matter of Vallance and Beioley, 
7M.& 0.511. 

AGENT. 

See Taxation. 

APPEAL. 

See Judge's order . 

ARREST. 

See Privilege. 

ATTACHMENT. 

Contempt.— Where a bill of costs is ordered 
to be delivered to certain parties or their attor- 
ney, a demand of the bill by the clerk or agent 
of such attorney, is not sufficient to create a 
contempt by reason of its non-delivery. 

The court will not in general grant a rule nisi 
for an attachment for contempt on the last day 
of term. In re Whalley, 31 L. 0. 17. 

CONTEMPT. 

See Attachment. 


See Affidavit , 1 . 

PARTICULARS. 

An order for taxation of an attorney’s bill 
and a taxation thereon, do not operate as a 
waiver of an order for particulars ; and if fur- 
ther proceedings are taken without the delivery 
of particulars under such order, they will be 
set aside. Webb v. Hemet , 31 L. O. 158. 

PRIVILEGE FROM ARREST. 

Attendance in proceedings before court. — H., 
an attorney, not upon the roll of the Common 
Pleas, acted as the attorney of one of the par- 
ties in a cause in that court : the client obtained 
an order to change his attorney on the usual 
undertaking to pay the taxed costs, and H. at- 
tended at the Master's office for the taxation of 
those costs, and was arrested foi* a debt in re- 
turning : Held, that having attended at the 
Master’s office in obedience to the order of the 
court, he was privileged from arrest on return- 
ing, and that in fact be was not an attorney of 
the Common Pleas, and therefore not entitled 
to his costs, made no difference. Re Hope , 31 
L. O. 59. 

PROMISSORY NOTE* 

Given for bill qf costs . — It is no answer to 
an action on a promissory note, that it was 
given on account of au attorney’s bill, not de- 
livered, pursuant to 6 & 7 Viet. c. 73, before 
action brought. Jeffreys v. Evans , 14 M. 
Si W. 210 ; S. C. 3 D. & L. 52. 

See notes on this case, 31 L. O. 424. 

RE-ADMISSION. 

Circumstances under which the court autho- 
rized an applicant to be re-admitted as an at- 
torney. Exparte > 31 L. O. 136. 

sheriff's fees. 


DELIVERY OF BILL. 

Letter . — Where an attorney encloses an un- 
signed bill of costs in a letter signed by him, 


A . an attorney, sent a writ of cm. sa. to the 
sheriff to be executed. Tim sheriff executed 
the writ. 

Queers — Can the sheriff maintain an aetion 
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aj 3 &in 8 t the attorney for hia fees for the execu- 
tion of the writ, or must the action be brought 
against the party in the original suit ? Mabey 
v, Mansfield, 31 L. O. 35. 

* SIGNED BILL. 

1. In an action on an attorney and solicitor’s 
bill, one of the items of which is a gross sum 
paid to a proctor by the plaintiff, for and at the 
request of the defendant, in respect of business 
done in a suit in the Ecclesiastical Court, to 
which the defendant was a party. Semble , it is 
not necessary in the signed bill delivered one 
month before action, to specify the particular 
items composing such gross sum. Taylor v. 
Tennant , 31 L. O. 272. 

2. Bill of exchange . — Where a bill of ex- 
change or other security is given to an attorney 
on account of costs, he may bring an action on 
such security, although he has not delivered a 
signed bill ; and it is no objection to such se- 
curity that it includes future costs. Jeffrey 9 s 
v. Evans , 31 L. O. 36. 

See notes on this case, 31 L. O. 424. 

STAMP DUTY. 

Admission under 9 Geo. 4. — An attorney who 
ban been admitted to practise in the Court of 
the County Palatine of Lancaster, on payment 
of 60/. stamp duty on articles of clerkship, is 
required under the 9 Geo. 4, c. 49, s. 4, on ad- 
mission to the superior courts at Westminster, 
to pay an additional duty of 1 20/. 

After an attorney has been admitted to prac- 
tise in the superior courts, on payment of duty 
which is afterwards found to be insufficient, 
this court will entertain an application to strike 
him off the rolls, unless the additional duty ib 
paid. In re Myers , 31 L. O. 342. 

TAXATION. 

Attorney anil agent. — Where an action was 
brought by the plaintiff, an attorney in the 
country, to recover a bill of costs against the 
defendant, who was solicitor to the Post Office, 
for business done in conducting the prosecution 
of an individual at the suit of the Postmaster- 
General, for forging a Post Office order, for 
which purpose he had been employed by the 
defendant* Held, that the court had no power 
to refer the bill for taxation ; and that the fact 
that the plaintiff had debited the defendant 
with the whole of the charges did not the less 
render it a bill for agency business. Simons , in 
re, 3 D. 6c L. 156. 

Case cited in the judgment : Gedye, in re, 2 D. & 
L. 915. 

2 . Party liable . — A party liable to contri- 
bute to a fund, out of which an attorney’s bill 
is to be paid, is not a “ party- liable to pay” 
such bill within the meaning of the 38tb section 
of the 6 & 7 Viet. c. 73, and cannot therefore 
apply for its taxation. 

(Outre, as to whether this court has any 
jurisdiction to order the taxation of a biH for 
business done on the crown side of the Court 
of Queen’s Bench. M re Barber, 31 L. 0. 97. 


UNDERTAKING. 

If an undertaking be given by an attorney 
whilst acting in the capacity of attorney, he 
may be called upon summarily to perform it, 
although his services were gratuitous. In re 
Fairtkorn, 31 L. O. 465. 

RECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 

REPORTED BY BARRISTERS OF THE SEVERAL 
COURTS. 

KoIIs ffouit. 

Thomas v. Selby . June 30th, 1S4G. 

23rd ORDER OP AUGUST, 1841. 

If atilt, of which a copy has been served un- 
der this order , is amended after service, a 
new copy must he served . 

In this case a bill, of which a copy had been 
served under the 23rd Order of August, 1841, 
had been amended merely by adding as defend- 
ant a person who could not be found at the 
time when the original bill was filed. 

Mr. Welford moved that the service of the 
copy of the original bill might be deemed good 
service of the amended bill. 

But Lord hangdale said he could not make 
such an order. It was often hard to require 
service of another copy, when some trifling 
amendment only ’had been made ; but great 
difficulty and danger might arise were the 
service not required. 

VtcesCfiattrcUor Wmgfjt 15 nice. 

Brown v. Lake . June 27, 184C. Lincoln's Inn. 

CREDITORS’ SUIT. PETITION. ABATE- 

MENT. 

Where the plaintiff in a creditor's suit died , 
the court, allowed another creditor , who had 
been reported as such , to hare the conduct 
of the suit, upon petition, without requiring 
a bill of revivor or a supplemental bill to 
be filed. 

A bill was filed by Burton Brown on be- 
half of himself, and all the other creditors of 
Richard Lake, deceased, against his adminis- 
tratrix and heir-at-law. The usual decree was 
made for administration. The master reported 
that several debts were due. Shortly after- 
wards, the plaintiff. Burton Brown, died, leaving 
a will, which was disputed in the Ecclesiastical 
Court. A petition was now presented by 
Stracey Lake, who had been reported a creditor 
for 4,000/*, praying to have the future conduct 
of the suit. 

Mr. Glasse, for the petitioner, submitted, 
that under the circumstances of the case, the 
court would not require a bill of revivor or 
a supplemental bill to be filed, 

Mr. Collyer appeared for the defendant. 

His Honour granted the order. 
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S»e dm. Dark v. Bowditch. Easter Term, 
1846. 

EJECTMENT. — ■ LEASE. — PROVISO FOR RE- 
ENTRY. 

lease of lands and premises contained a 
proviso that on nonpayment of rent by the 
lessee the lessor might enter on the premises 
for the same till the same shall be fully 
satisfied and discharged. Three quarters 
qf a year's rent being in arrear , the lessor 
brought an action of ejectment under the 
4 Geo. 2, c. 23, and obtained a verdict . 

Held, that inasmuch as the operation of the 
second section of the statute teas to make 
the lease absolutely void in case judgment 
was recovered by the lessor , the statute was 
only intended to operate when the right of 
re-eAtry was absolute and not quousque, 
and that therefore the action could not be 
maintained , and judgment must be entered 
for the defendant . 

Tuts was an action of ejectment for the non- 
payment of rent tried before Mr. Haron Ro/fe, 
on the western circuit, in which a verdict was 
found for the lessor of the plaintiff. The de- 
fendant held the premises under a lease from 
the plaintiff, in which rent was reserved quar- 
terly, and it contained a proviso, that in case 
there was rent due and unpaid, the plaintiff 
might enter on the premises for the Bame, till | 
the same shall be fully satisfied and discharged. 
Three quarters of a year’s rent being in arrear 
and unpaid, the plaintiff brought the present 
action to recover possession of the premises, 
under the 4 Geo. 2, c. 28. A rule nisi was af- 
terwards obtained to enter judgment for the 
defendant, on the ground that the proviso for 
re-entry was only a power enabling the lessor 
to enter and keep possession of the premises 
till the arrears of rent were paid, ami not a 
power equivalent to fc -entry at common law 
so as to enable him to bring an action of eject- 
ment. 

Mr. Croir derand Mr. Merivale showed cause. 

The statute 4 Geo. 2, c. 28, was passed for 
the purpose of dispensing with the difficulties 
and nierties required for re-entries by the com- 
mon law, and provides that where the lessor 
shall have power of re-entry and half a-year*s 
rent shall be in arrear, that he may enter and 
serve a declaration in ejectment for the recovery 
of the demised premises, and if the lessor ob- 
tains judgment, he shall thenceforth hold the pre- 
mises discharged from such lease. The right 
to enter on the premises under the proviso 
will have the same operation os a right of re- 
entry at common law, and an action of eject- 
ment may therefore be maintained. The words 
entry and re-entry are here used synonymously. 
The provision that the lease shall be discharged 
in case judgment shall be recovered against 
the lessee, cannot mean that the lease in all 
cases is to be absolutely null and void ; but 
that each party is to be discharged from his 
liability under the covenants in the lease quous- 
que, till the rent in arrear is satisfied, and that 
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afterwards each party shall be restored to his 
powers under the lease. In Doe r. Eham,* the 
court held that provisoes for re-entry in a lease 
are to be construed like other contracts, not 
with the strictness of conditions at common 
law. They also cited Doe v. Horsley > 

Mr. Greenwood contrh. ... ’ , 

The defendant is entitled to the judgment ot 
the court. The statute has provided, in order 
to prevent the tenant resorting to his remedy in 
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a court of equity, that in case the lessor or tne 
plaintiff shall recover judgment in an action of 
ejectment, hq shall thenceforth hold the demised 
premises discharged from such lease. That 
must mean that the lease is to be void aUo- 
gether, and not quousque. In West v. Davis, 
and Doe v. Masters* after judgment in eject- 
ment under a power of re-entry the court re- 
fused to relieve the tenant by staying the pro- 
ceeding in ejectment upon payment of the 
arrears of rent and costs. It is evident the 
proviso in this lien only contains a qualified 
power of entry, until a certain condition is per- 
formed, and then the tenant is restored to his 
rights under the lease. The tenant ha9 no 
power over the accruing rent, it is confined to 
that which is in arrear. If this right of entry 
is sufficient to satisfy the statute, then aright of 
entry, however transitory, will have the effect 
of discharging the lease altogether; and the 
defendant will lose all benefit under this lease 
which he could not have been deprived of by 
the common law. 

Cur. ado. vult . 

Lord Denman , C. J., delivered the judgment 
of the court. This was an action of ejectment 
for non-payment of rent. The lessor of the 
plaintiff had obtained a verdict. There has 
been an application to enter the judgment for 
the defendant. The lease was inartificialiy 
drawn, but we must give a reasonable con- 
struction to its provisions. It Contains a pro- 
vision, that on non-payment of rent, the lessor 
of the plaintiff might M enter on the premises 
for the same till the same shall be fully settled 
and discharged.” Such a condition would en- 
title the plaintiff to enter and hold till the pay- 
ment of rent, but when the rent due had been 
satisfied, the tenant would have a right to 
re-enter and hold as before. 0 In that case 
it was held that the lessor of the plaintiff 
might maintain ejectment at common law ; but 
liere the ejectment is brought under the stat. 4 
of Geo. 2. c. 23, and the question is, whether 
the plaintiff can avail himself of that statute. 
If his right to re-enter is a right to re-enter till 
the rent is satisfied, but not to avoid the lease, 
we do not think that he can avail himself of the 
provision of that statute. The object of that 
statute was to remove from landlords certain 
inconveniences occasioned by the niceties of 
the common law. For this purpose it provides 
that, where half a-year’s rent shall be in arrear, 
and the landlord or lessor to whom the same is 


• 1 Mood. & Mai. 189- * l Ad. & Ellis, 766* 
« 7 East, 363. d 2 Bar. & Cress. 4 90- 

• Co. lilt. 202, b, sect. 327. 
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due, hath right by law to enter for the non-pay- 
ment thereof, such landlord or lessor may, 
without any formal demand or re-entry, serve 
a declaration in ejectment for the recovery of 
the demised premises. The service of the de- 
claration, therefore, under that statute stands 
in the place of the demand of re-entry, and if it 
appears that the rent is due, and that the land- 
lord has retained a power to re-enter, he may 
recover in ejectment. If the statute had stop- 
ped with that general provision, the plaintiff 
might perhaps have entitled himself to the 
benefit of it. Assuming the rent to be due, 
the only effect of the statute would be to re- 
lieve him from the formalities of the common 
law demand. The statute, however, goes on in 
the same section to say that in case the lessee 
shall prevent execution without payment of the 
rent and full costs of levying the same, and 
shall not take certain proceedings therein men- 
tioned, then the lessee shall be barred and ex- 
cluded from all relief, and the landlord shall 
hold the premises discharged of the lease. The 
latter part of this section applies to the whole 
provision, and the effect of it is, under the cir- 
cumstances there stated, to make the lease ab- 
solutely void. It puts an end to the term and 
creates a forfeiture. We think the statute was 
not intended so to operate in such a case as the 
present, but only to apply to a case where the 
right to re-enter is absolute and not quousqne j 
and it is impossible to forget that before the 
statute equity would not allow a forfeiture for 
mere non-payment of rent, and the statute does 
not contain any provision changing the prin- 
ciple of the law. 

Judgment for the defendant. 


Queen’* 13cnc& Vracttrc dTourt. 

In re Robert §wan 9 gent., one , fyc. Easter 
Term, 1846. 

ATTORNEY, WHEN SUMMARILY LIABLE 
UPON UNDERTAKING. 

An attorney may , upon motion , *be ordered to 
pay money pursuant to his undertaking , 
and to pay the costs of the application , 
though three years have elapsed since the 
money became due. 

Joyce had obtained a rule calling upon Mr. 
Robert Swan, an attorney of this court, to show 
cause why he should not pay to Mr. A. F. Cham- 
berlayne the sum of 71; pursuant to an under- 
talcing given on the 3rd of May, 1843, and why 
he should not pay the costs of this application. 

Figott now showed cause. This application 
is too late, the undertaking being from 3 to 4 
years old, and no reason is assigned for not 
coming to the court at an earlier period. In in 
re Fairthome , 1 B. C. 40, the dates were not 
brought to the notice of the court ; but in 
Garry v. Wilks , 2 Dowl. 648, an application to 
compel an attorney to refund money was held 
to be too late alter a lapse of three terms. 
£ Wightman, J. This is not an application to 
compel the return of money, but simply that 
it shall be paid over.] He also cited In the 
matter of — — 2 B. 8c Adol. 766. 


Wightman , JT. It seems to me that to grant 
this application will be far more favourable to 
the party against whom it is made than to leave 
the applicant to bring an action in which he 
would most likely be successful. 

Figott then submitted that, under the cir- 
cumstances, the applicant was not entitled to 

COSt 8. 

Joyce, contrk, contended that there was no- 
thing in the case to take it out of the ordinary 
course* 

Wightman , J. I am disposed to think that 
Mr. Swan ought to pay the costs. He should 
have paid the money when it was demanded, 
and it his default which has obliged the appli- 
cant to seek the assistance of the court. When 
money is to be paid by one party to the other, 
and it has not been paid after application made, 
the party in default is usually ordered to pay 
costs, and I see nothing to exempt this case 
from the ordinary rule. 

Rule absolute with costs. 


Sarah Auster v. Holland. May 6th. 

STAYING PROCEEDINGS. ACTION IN THE 

NAME OF NOMINAL PLAINTIFF WITHOUT 

HIS AUTHORITY. 

By deed of separation between husband and 
wife the husband covenanted to jtuy an an- 
nuity to a trustee for the use oj the wife. 
The annuity being in arrear , and the trustee 
refusing , upon indemnity , to sue the hits - 
band, an action was commenced in the 
trustee's name , but without his authority , 
for the recovery thereof. Under these cir- 
cumstances the court refused to stay pro- 
ceedings ut the instance of the defendant. 

Gray had obtained a rule calling upon the 
plaintiff and her attorney to show cause why 
the writ of summons ana all subsequent pro- 
ceedings should not be set aside witli costs to 
be paid by the attorney, upon an affidavit of 
the defendant stating that he had been in- 
formed by the plaintiff that the action was 
commenced without her authority, and con- 
tinued against her express directions. The 
affidavit negatived collusion between the plain- 
tiff and defendant. 

By the affidavits in answer it appeared that 
differences having arisen between tlic defendant 
and his wife, they agreed to separate, and that a 
deed had been executed, whereby the husband 
covenanted with the plaintiff to pay her, in 
trust for his w f ife, an annual sum by monthly 
payments. Several payments being in arrear, 
the plaintiff was requested by the wife to com- 
mence an action to recover them, and was at 
the same time offered an indemnity against all 
consequences by the wife's father. The plain- 
tiff, however, declined to proceed, whereupon 
this action was commenced in her name. A 
correspondence had taken place upon the sub- 
ject, and from the defendant's letters it ap- 
peared that he had tendered a sum which had 
not been accepted. 

bush how showed cause. The defendant 
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has no right to a stay of proceedings* An in- debted to this deponent in the sum of one hun- 
demnitv has been offered to the plaintiff, and dred pounds and upwards, for money lent and 
ahe makes no application, and it is quite clear advanced, and for goods sold and delivered by 
that if she did, proceedings would only be this deponent to the said John Higgs, at his re- 
stayed until security were given. Spicer v. quest. Concluding with the usual averment, 
Todd , 2 C. & J. 165. Even if the plaintiff had that the debtor was a trader within the mean- 
given the defendant a release, the court would ing of the bankrupt laws. A copy of this affi- 
not permit the defendant to plead it. In davit, and a notice requiring immediate payment 
Chambers v. Donaldson , 9 East 471, where of the debt, having been duly served on the 
husband and wife were living apart under sen- trader debtor, he gave notice to the creditor of 
tence of separation, an action was brought by his intention to appear before Mr. Commissioner 
the wife in the husband’s name for breaking Fonblanaue, at the court of bankruptcy, this 
and entering the house of the wife and taking day, and apply to have the affidavit set aside 
her goods, and an application similar to the for insufficiency, or to enter into a bond with 
present having been made by the defendant, two sufficient sureties, pursuant to the act of 
upon an affidavit stating that the action had parliament. 

been commenced without the husband’s autho- Mr. Sturgeon now appeared on behalf of the 
rity, the court refused a rule. Upontheau- debtor, and insisted that the affidavit of debt 
tliority 6f that case this rule must be dis- filed in this case was insufficient, inasmuch as 
charged. it failed to state the precise amount of the debt. 

Gray was then called upon to support the It was sufficient to snow that the creditor might 
rule. There is nothing to lead to the suppo- be a good petitioning creditor, under the 5 & 6 
sition that there has been any collusion be- j Viet. c. 122, b. 9, but it was insufficient, under 
tween the plaintiff and defendant. The case' the stat. 1 & 2 Viet. c. 110, s. 8. Under that 
differs also from Chambers v. Donaldson , 9 East, : statute the debtor was to enter into a bond. 


471, in this, that if money were now brought 
into court, there would be no one competent to 
give a valid discharge ; for payment to an at- 
torney who sues without the plaintiff’s autho- 
rity, is no answer to an action. Hubbart v. 
Phillips , 14 Law J. (Kxc.) N. S. 1(33, is a direct 
authority in favour of this application, for it 
was there held that where an attorney has com- 
menced an action without the plaintiff’s autho- 
rity, either plaintiff or defendant may apply to 
stay the proceedings and to make the attorney 
pay costs. 

Coleridge , J. I think that it sufficiently ap- j 
pears that there is collusion between the plain- j 
tiff and defendant. The plaintiff must know 
that, except by using her name, the wife has 
no remedy at law, and though an indemnity 
has been offered she has refused to accept it ; 
moreover, she herself makes no application to 
court, so that it can hardly be surmised that the ; 
use of her name can he attended with any j 
hardship to her, and 1 do not sec that it can be ! 
productive of any to the defendant. Looking, 
therefore, to all the circumstances, I think that ' 
this rule should be discharged, and with costs, ! 
because all the facts were not stated in the affi- 
davits upon which the rule was obtained. 

Rule discharged with costs. 

Court of ttanftcuptrp. 

In re John Higgs . 16th June, 1846. 

INSUFFICIENCY OR AFFIDAVIT OF DEBT 

UNDER STAT. 1 & 2 VICT. C. 110, 8. 8. 

John Higgs, of the Harewood, in the parish 
of Cheadle, in tlic county of Stafford, filed an 
affidavit of debt in this court, under the 1 & 2 
Viet. c. 110, 8. 8, on the Gth June, 1846, which 
was as follows : — “ John Higgs, See., maketh 
oath and saith, that John Higgs, ofTuramill 
Street, in the parish of Clerkenwell, in the 
county of Middlesex, is and stands justly in- 


with sufficient sureties, to pay such sum as 
should be recovered in any action brought for 
the recovery of the original debt, or to render 
him to prison. Here the debt was stated to be 
“ 100/., and upwards.” IIow was it possible 
for a debtor, under such circumstances, to know 
what should be the amount of the bond into 
which he and his sureties were required to en- 
ter ? Was it 101/., or any greater sum ? The 
word “ upwards ” would comprehend any sum 
above 100/. 

On the part of the creditor it was suggested, 
that tlie affidavit filed in this case was in the 
usual form, and copied from the printed forms 
in general use. 

! Mr. Commissioner Fonblanqiu was of opinion 
I that the affidavit was insufficient. The debtor 
! should have the means of knowing the precise 
1 amount claimed from him, in order that if he 
thought fit, he might procure two sureties to 
join him in the requisite bond. In this case 
it was impossible for biin to say what would 
amount to a sufficient bond ; and he thought 
the trader debtor ought not to be called upon to 
enter into any bond upon such an affidavit. 

A memorandum of the commissioner’s de- 
cision was then indorsed upon the affidavit of 
debt, and no bond entered into by the trader 
debtor. 

In re Henry Muller . 17th June, 1846. 

INSUFFICIENT ATTESTATION OP INSOL- 
VENT’S PETITION, UNDER STAT. 7 & 8 
VICT. C. 96. 

The petitioner filed his petition in this court, 
under the 7 & 8 Viet. c. 96, and now came up 
for his interim order. 

On behalf of an opposing creditor, the com- 
missioner’s attention was called to an omission 
in the attestation of the insolvent’s petition. 
The form of attestation given by the act in 
schedule A, No. 1 , is as follows : — " Signed by 
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the said petitioner on the day of , 

184 , in the presence of of » 

attorney or agent in the matter of the said pe- 
tition.’ 9 In the present instance the attestation 
omitted to state the residence of the petitioner’s 
attorney or agent. It merely stated that it was 
signed by the said petitioner on, &c., “ in the 
presence of John Chisholme, of , at- 

torney or agent in the matter of the said peti- 
tion.’ 9 The 2nd section of the statute directed, 
that if the petition was not in the form pre- 
scribed, such petition should be dismissed. 
The form prescribed indicated that the resi- 
dence of the attorney or agent should be in- 
serted, and here it was left in blank. Some 
printed forms used in the court were handed 
up to the commissioner in which the second 
“ of ” and the blank following it for the resi- 
dence of the attorney or agent did not appear, 
and it was observed that the petitioner’s 
attorney, Mr. Chisholme, had been misled by 
these forms. 

Mr. Commissioner Goulbourn said, it did un- 
fortunately happen that the printed forms were 
not always correct : it was the duty of the com- 
missioners, however, not to look to these forms, 
but to the act of parliament. In this case the 
statute was imperative. The petition must be 
in the prescribed form ; here it was not so, as 
the residence of the attorney or agent was 
omitted. Where an agent acted for a petitioner, 
he could conceive it to be very desirable that 
the residence of the agent should appear on the 
petition. Perhaps when the petition was 
attested by a town attorney it was not so mate- 
rial, but the act of parliament made no distinc- 
tion and left him no discretion in the matter. 
As the objection was taken, he felt bound to 
pronounce it to be fatal, and to order the pe- 
tition to be dismissed. It would, of course, 
be competent'for the insolvent to file a second 
petition, in which the omission might be sup- 
plied. 

The petition was accordingly dismissed. 


CIRCUITS OF THE COMMISSIONERS 

FOR TUB RELIEF OF 

INSOLVENT DEBTORS. 

Autumn Circuits , 1846. 

NORTHERN CIRCUIT. 

Henry Revell Reynolds, Esq., Chief Cominis- 
sioner. 


Lancashire, at Lancaster, Wednesday, Nov. 11. 
Lancashire, at Liverpool, Wednesday, Nov. 18. 
Montgomeryshire, et Welshpool, Saturday, Nov. 

Merionethshire, at Dolgelly, Tuesday, Nov. 24. 
Carnarvonshire, at Carnarvon, Thursday, Nov. 
26 . 

Anglesey, at Beaumaris, Friday, Nov. 27. 
Denbighshire, at Ruthin, Monday, Nov. SO. 
Flintshire, at Mold, Tuesday, Dec. 1. 

Cheshire, at Cheshire, Wednesday, Dec. 3. 

At the City mid County of the City of Chester, 
the same dny. 

HOME CIRCUIT. 

John Greathead Harris, Esq. Commissioner. 

Kent, at Dover, Fridny, Nov. 6. 

At She City and County of the City of Canterbury, 
Saturday, Nov. 7. 

Kent , at Maidstone, Monday, Nov. 9. # 

Sussex, at Lewes, Friday, Nov. 20. 

Hertfordshire , at Hertford, Tuesday, Dec. 1. 


SOUTUKUN CIRCUIT. 

William John Law, Esq., Commissioner. 

Berkshire, at Reading, Wednesday, Oct. 48. 
Oxfordshire , at Oxford, Friday, Oot. SO. 
Worcestershire, at Worcester, Momluy, Nov. 2. 
Radnorshire, nt Presteigne, Wednesday, Nov. 4. 
Herefordshire, at Hereford, Thursday, Nov. 5. 
Brecknockshire , at Brecon, Saturday, Nov. 7. 
Carmarthenshire nt Carmarthen, Monday, Nov. 9. 
Cardiganshire, at Cardigan, Wednesday, Nov. II. 
Pembrokeshire, at Haverfordwest, Thursday, Nov. 
12 . 

Glamorganshire , at Swansea, Monday, Nov. 16. 
Glamorganshire , at Cardiff, Tuesday, Nov. 17. 
Monmouthshire, at Monmouth, Thursday, Nov. 19. 
Gloucestershire, at Gloucester, Friday, Nov. 20. 

At the City of Gloucester, the same day. 

At the City and County of the City of Bristol, 
Monday, Nov. 23. 

Somersetshire, at Bath, Wednesday, Nov. 25. 
Devonshire, at Plymouth, Saturday, Nov. 28. 
Cornwall, nt Bodmin, Monday, Nov. 30. 
Devonshire, at the Castle of Exeter, Wednesday, 
Dec. 2. 

At the City and County of the City of Exeter* the 
same day. 

Somersetshire, at Taunton, Friday, Dee. 4. 
Dorsetshire, at Dorchester, Monday, Dec. 7. 
Wiltshire, at Salisbury, Wednesday, Dec. 9. 

At the Town and County of the Town of South- 
ampton, Thursday, Dec. 10. 

Southampton, at Winchester, Friday, Dec. 11. 


MIDLAND CIRCUIT. 


Yorkshire, at Sheffield, Wednesday, Oct. 21. 

Yorkshire, at Wakefield, Thursday, Oct. 22. 

At the Town and County of the Town of Kiogston- 
upon-Hull, Tuesday, Oct. 27. 

Yorkshire, at York, Thursday, Oct, 29. 

Yorkshire, at Richmond, Saturday, Oct. 31. 

Durham, at Durham, Monday, Nov. 2. 

Northumberland, at the Moot Hall, Newcastle- 
upon-Tyne, Wednesday, Nov. 4. 

At the Town and County of the Town of New- 
castle-upon-Tyne, the same day. 

Cumberland, et Carlisle, Friday, Nov. 6. 

Westmoreland, at Appleby, Monday, Nov. 9. 

Westmoreland, at Kendal, Tuesday, Nor. 10. 


David Pollock, Esq., Commissioner. * 


Essex , at Chelmsford, Monday, Oct. 19. 

Essex, at Colchester, Tuesday, Oct. 20. 

Suffolk, at Ipswich, Wednesday, Oct. *21, 

Norfolk, at Yarmouth, Friday, Oct. 23. 

Norfolk , at the Castle of Norwich, Saturday, Oct. 
24. 


At the City and County of Norwich, the same 
day. 

Norfolk, at Lynn, Tuesday, Oct. 27. 

Suffolk, at Bury St. Edmunds, Thursday, Oct. 


Cambridgeshire , at Cambridge, Saturday, Oct. 31. 
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Huntingdonshire, at Huntingdon, Wednesday, 
Not. 4. 

Northamptonshire, at Peterborough, Thursday, 
JNOV. 

Rutlandshire , at Onkbara, Friday, Nov. 6. 
Lincolnshire, at Lincoln, Monday, Nor. 9. 
Nottinghamshire, at Nottingham, Wednesday, Nor. 
It. 

At the Town and County of the Town of Notting- 
ham, the name day. 

Derbyshire, at Derby, Thursday, .Nor. 12. 

At the City and County of the City of Lichfield, 
Saturday, Nor. 14. 

Staffordshire, at Stafford, Monday, Not. 16 . 
Shropshire, at Shrewsbury, Wednesday, Nov. 18 . 
Shropshire , nt Oldbury, Friday, Nov. 20. 
Warwickshire, at Birmingham, Saturday, Nov. 
21 . • 

Warwickshire, at Warwick, Tuesday, Nor.^24. 
Warwickshire, at Coventry, Thursday, Nov. 26. 
Leicesteithire, at Leicester, Saturday, Nov. 28. 
Northamptonshire , at Northampton, Monday, Nov. 
SO. 

Bedfordshire , nt Bedford, Wednesday, Dec. 2. 
Buckinghamshire, at Aylesbury, Friday, Deo. 4. 


LAW PROMOTIONS AND APPOINT- 
MKNTS. 


David Pollock, Esq., Ciiiof Justice of the Supreme 
Court nt Bombay. 

Charles Phillips. Esq., Commissioner for iho Re- 
lief of Insolvent Debtors. "June 25. 

Henry James Perry, Esq., Commissioner of the 
Bankruptcy Court for the Liverpool District. 

NEW QUF.EN'S COUNSEL. 

Mr. Walpole, called 1831. Mr, Bacon, 1027. 
Mr. Holt, 1837. Mr. Willcock, 1825. 


PROCEEDINGS IN PARLIAMENT RE- 
LATINO TO THE LAW. 

ftogill SlMttttff. (18th June, 1846.) 
Railway and other Deposits. 

26tli June, 1840. 

Com Importation. 

Customs Duties. 

Administration of Criminal Justice. 

Salford Hundred Court. 

Explosive Substances. 


* Rouse of ILorbtf. 

NSW BILLS. 

Recovery of Small Debts and Demands in 
England. — For 2nd reading. The Lord Pre- 
sident of the Council. 

Juvenile Offenders. For 2nd reading. Mar- 
quis of Westminster. 

Judgment Creditors.— >*In Committee. Lord 
Brougham. 

* General Registration of Deeds. — Lord 

Campbell' 


Religious Opinions Relief.-— Re-committed. 
Lord Chancellor. 

Correction of Clerks (Church Discipline). 
In Committee. Bishop of London. 

Punishment for deterring Prosecutors, Wit- 
nesses, &c. — In Committee. See the bill, 31 
L. O. 472. Lord Denman. 

Railway Companies Dissolution. — For 3rd 
reading. Lord Dalhousie. 

Insolvent Debtors* Act Amendment. — 
Passed. Lord Brougham. 

Vexatious Actions Protection. — Passed. 
Game Laws* — To be reported. 

Small Debt Courts : 

St. Austell. In Committee. 

Birkenhead. In Committee. 

Rouse of <gommoti0. 

NEW BILLS. 

Real Property Conveyance. 

Bankruptcy and Insolvency. — In Committee. 
See the bill, 31 L. O. 569. Mr.Hawes. 

Roman Catholics* Relief. — Re-committed. 
See the bill, p. 402, ante . Mr. Watson. 

Small Debts Court : 

Somerset. 2nd reading, 

Northampton. 

Poor Removal. — Re-committed. Sir J. 
Graham. See analysis of the bill, 31 L. 0. 473. 

Highway Laws Amendment.— For 2nd read- 
ing. Sir James Graham. 

Metropolis Interments. Mr. Mackinnon. 
Death by Accidents Compensation. For 2nd 
reading, 8th July. 

Deodands Abolition. Mr. Bouveric. 

Total Abolition of the Punislupent of Death. 
Mr. Ewart. 

County Rates. For 2nd reading. 

| Administration of Justice at Quarter Ses- 
sions. — For 2nd reading. Mr. Frewen. 

Charitable Trust Accounts. — For 
ing. Mr. Hume. 


THE EDITOR’S LETTER BOX. 

The notices of Examination and Admission 
for Michaelmas Term, served by our corre- 
spondent at Nottingham, on the 16th May, 
were clearly in good time. The New Rules 
for Easter Term make no alteration in the time 
of notice of examination and admission. See 
p. 50, ante. 

The letter of "A Chancery Solicitor** relat- 
ing to the Law of Railways having appeared in 
the newspapers, it will, we presume, be unne- 
cessary to insert it in these pages. 

’The periodical list of New Law Books shall 
be given in an early number. 


®ije Ilcsal ©beeper* 


SATURDAY, JULY 11, 1840. 


— * * Quod xnagis ad hos 

Pertinet, et nescire malum est, agltamus.” 

Horat. 


LAW PROMOTIONS AND AP- 
POINTMENTS. 

An unusual succession of promotions and 
appointments, consequent upon the recent 
change of ministry, has taken place during 
the past week. We were enabled in our 
last number to state the names of the 
principal Law Officers of the Crown, and 
nave now to complete the list. The pro- 
fession, we are glad to observe, is very 
strongly represented both in and out of the 
Cabinet. Thus, in addition to the Lord 
Chancellor, the office of Secretary of State 
for the Home Department, rarely occupied 
by a lawyer, is filled by Sir George Grey> 
Baronet, formerly one of the Under Secre- 
taries of State for the Colonies, and nephew 
of the first East Grey. Then Lord Camp- 
bell has been appointed Chancellor of the 
Duchy of Lancaster, an office not. usually 
held by a legal politician ; — Lord Granville 
Somerset, it will be recollected, was the 
retiring officer, and his predecessor was 
Lord Holland. Next comes Mr. Shield 
Q. C«, of the Irish bar, who takes the 
Mastership of the Mint, a post commonly 
assigned to a layman. 

So far extend the law personages of the 
cabinet, and we come now to the other 
members of the government and who be- 
long to the profession. Mr. Charles 
Buller, the able supporter of the measure 
for removing the courts from Palace Yard, 
to the neighbourhood of the Inns of Court, 
has been appointed Judge Advocate Gene- 
ral. Sir Thomas Wilde, who was justly re- 
appointed to the post of Attorney General, 
has speedily been promoted to a still 
higher rank, — that or Chief Justice of the 
Common Pleas, — vacant by the lamented 
death which we have elsewhere noticed. 
We doubt not that the profound know- 
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ledge, extraordinary talent, and unrivalled 
powers of application, which have long dis- 
tinguished the most eminent advocate at the 
bar, will equally shine forth on the bench. 
Mr. Jervis, whose appointment as Solicitor 
General we anticipated, though it was not 
completed when last we wrote, has been 
advanced still higher, and now occupies 
the eminent station of Attorney General, 
which we have no doubt he will ably 
maintain. 

Mr. John Romilly, the second son of the 
late Sir Samuel Romilly, it is said> will be 
the Solicitor-General. This would be a 
satisfactory appointment, especially as Mr. 
Romilly is a member of the Equity bar, 
whose claims in the distribution of political 
patronage have been long neglected. 

It may be convenient to sum up this 
legal muster roll with the dates when these 
several distinguished persons were called 
to the bar : — 

Lord Chancellor: Lord Cottenham. 23rd 
Nov. 1804. 

Secretary for the Home Department: Sir 
Geo. Grey. May 1826. 

Lord Chief Justice of the Common Pleas : 
Sir Thomas Wilde . Feb. 1817. 

Chancellor of the Duchy of Lancaster : Lord 
Campbell . 15th Nov. 1806. 

Master of the Mint : Right Hon. R. L. 
ShieL 1814. 

Judge Advocate General : Chas. Buller , Esq. 
June 1831. 

Attorney General: John Jems, Esq. 6th 
Feb. 1824. 

IN IRELAND. 

Lord Chancellor : Right Hon. Maziere Brady . 
1819. 

Attorney General: R. Moore , Esq. 1807. 

Solicitor General : J.H.Monahan, Esq. 1828. 

IN SCOTLAND. 

Lord Advocate : Andrew Rutherford , Esq. 

Solicitor General : Thomas Mmthmd, Reifr 

H 
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DEATH OF LORD CHIEF JUSTICE 
TINDAL. 

There is but one sentiment — that of 
deep and sincere regret — pervading all 
branches of the profession, at the sudden 
death of Lord Chief Justice Tindal. It 
appears that about ten days ago, after 
his lordship had attended the House of 
Lords on an Irish appeal, he complained 
of the excessive heat, by which he was 
almost exhausted. A few hours after 
reaching home, he was seized by para- 
lysis in one of his legs, and according to 
the advice of his medical attendant, he 
soon proceeded to the sca-side. Accom- 
panied by his son, Captain Tindal, he 
arrived at Folkstonc, and there, un- 
happily, his alarming malady increased, 
and other members of the family were 
sent for. No remedy was available ; and 
on Monday evening last, tha 6th inst., 
this excellent judge expired, in the 70th 
year of his age, lamented scarcely less by 
every member of the profession than by 
his own family. 

For the present we can record only the 
dates of his distinguished legal career, 
and must defer the Memoir, which we hope 
soon fully to prepare. 

Sir Nicholas Conyngliam Tindal, knight, 
M.A., was called to the bar by the Society 
of Lincoln's Inn, on the 20th June, 1809, 
and w'ent the Northern Circuit. He was 
appointed Solicitor-General in Trinity Va- 
cation, 1826, and promoted to the Chief 
Justiceship of the Common Pleas in Easter 
Vacation, 1829. 


NOTES ON EQUITY. 

SUBSTANTIAL REPRESENTATION— -WHETHER 
BINDING ON ABSENTEES. 

There are two general rules of equitable 
jurisdiction, — the first, that the court 
always endeavours to do complete justice, 
so that the matters involved in the suit 
may not be left open for future litigation ; 
the second, (which is but ancillary to the 
first), that all parties interested in the 
subject-matter of the suit ought to be made 
parties ;* for otherwise how can the jus- 

1 It is usual to reverse the order of these 
rides. But we conceive that the rule requiring 
all parties interested to appear in the field, is 
dearly subordinate to the other rule which 
undertakes universal justice. The rule as to 
p rtei h merely instrumental' The other rule 


tice of the court be complete, or how can 
further litigation be averted ? upon these 
two great rules the entire round of practice 
in equity is built. All general rules, how- 
ever, are occasionally liable to modification. 
Thus, sometimes the court must be satis- 
fied with doing only partial justice ; and at 
other times the individuals concerned (as 
in the case of shareholders in great com- 
panies) may be too numerous to be made 
parties. The court must, therefore, mould 
its practice and course of proceeding to suit 
the altered state of society. And, there- 
fore, it, in many instances, (especially of 
late years,) dispenses with the presence of 
parties who, according to the general prac- 
tice, would have been necessary parties. b 
This is now quite settled and well under- 
stood. But we believe it has never, till 
the case to which we are presently to ad- 
vert, been ever judicially considered how 
far a decree should be binding upon per- 
sons whose presence has been held unne- 
cessary in consequence of the impossibility 
of securing, or the great inconvenience of 
requiring, their appearance. 

In Powell v. Wrightf the bill omitted to 
make certain schedule creditors, amounting 
to 130 in number, parties to the suit ; but 
prayed that, if necessary, it might be taken 
to be a bill on behalf of all parties inte- 
rested. It was submitted, however, by 
one of the defendants, whether these 
creditors were properly represented in the 
suit. He did not require that they should 
all be made parties. Whatdie wanted was 
to have them substantially represented, by 
making some of their class defendants, by 
which means he said they would be bound 
and prevented instituting a multiplicity of 
suits of their own. Upon the opening of this 
suggestion in court, Lord Langdale , M. R. 
interposed, and threw out these important 
observations : — “When some only of a class 
are made parties, it is a very inaccurate 
mode of expression to say that they repre- 
sent the rest. The others may be per- 
fectly ignorant of the proceedings, and of 
what is really going on. It is matter of 
convenience or necessity when the court 
allows one to sue on behalf of the rest. 
In consequence of the difficulty arising 
from the number of parties interested, the 
court relies on the assistance of one class, 
on the faith, that having the same interest 


points to the end which the instrument is in» 
tended to accompHsh. 

* Waheorth v. Holt , 4 Myl. & Cr. 619. 

« 7 Beav. 444. 
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with the absent parties, the facts as affect- 
ing them win be fairly brought before the 
court. But in such a case as this, how 
could you prevent another of the same 
class filing his own bill if he will not sub- 
mit to be represented by the person party 
to the record? Besides, the defendants 
named to represent the class, would, in 
this case, be selected by the plaintiff him- 
self. Now, if only those whom the plain- 
tiff pleased should be made parties, it 
would be strange to say that the others 
who were absent should be bound. Courts 
of equity have said — If we can be satis- 
fied that we have before us persons whose 
interests are the same as the interests of 
those who are absent, we will be content 
to hear the cause upon the argument of 
such persons ; and if we are then satisfied 
that the case has been fairly and honestly 
presented, we will order the distribution 
of the fund on the representation of the 
persons present. Though the court will 
do this, I have never heard that the pro- 
ceedings in the suit are to all intents bind- 
ing on the absent parties. So far as I 
know, it has never been declared that the 
absent persons are to be cut off from all 
chance of correcting any error which, in 
consequence of their absence, may have 
been made to their prejudice. A vague 
sort of expression has been used, that you 
must have a 4 substantial representation*; 
but it really comes to this, that in simple 
cases the court requires all parties interest- 
ed to be present, but in a complicated 
matter, it is contented with something 
less.” 

So that there is in fact no such thing as 
substantial representation in cases of this 
sort; and the plira3e itself, which is apt to 
mislead, and has in fact misled many, had 
better forthwith be discharged from the 
juridical vocabulary. 

AWARD SET ASIDE CONDUCT OF ARBI- 

TRATOR, AND OF THE PARTIES. 

In the case of Harvey v. Shelton , a Lord 
Langdale set aside an award, on the ground 
that the arbitrator had suffered interviews 
to take place between himself and one of 
the parties in the absence of the other — 
his lordship observing, “ It is so ordinary 
a principle in the administration of justice, 
that no party to a cause can be allowed to 
use any means whatsoever to influence the 
mind of the judge, which means are not 


■ 7 Beav. 455. 


known to, and capable of being met and 
resisted by the other party, that it is con- 
trary to every principle to allow of such a 
thing. Both sides must be heard, and 
each in the presence of the other. And 
you must not, in the administration of jus- 
tice, in whatever form, whether in the 
regularly constituted courts, or in arbitra- 
tions, whether before lawyers or merch- 
ants, permit one side to use means to in- 
fluence the decision of the judge, which 
means arc unknown to the other side. It 
is argued in this case, that there has been 
equal fault on the other side. And that if 
an act # of this sort is called in question, the 
party who seeks relief ought not himself 
to he to blame. This, however, Is not a 
matter between two adverse parties, but a 
matter concerning the due administration 
of justice, in which all persons who may 
ever chance to be litigant in courts of jus- 
tice, or before arbitrators, have the strong- 
est interest in maintaining, that the prin- 
ciples of justice shall be adhered to in 
every case.” 


NEW STATUTES EFFECTING ALTE- 
RATIONS IN THE LAW. 


KAILWAY AM) OTHER DEPOSITS. 

9 VlCT. C. 20. 

An Act to amend an Act of the Second Year 
of Her present Majesty, for providing lor 
the. Custody of certain Monies paid, in pur- 
suance of the Standing Orders of either 
House of Parliament, by Subscribers to 
Works or Undertakings to be effected under 
the Authority of Parliament. — [ldtli June 
1846.] 

1 . "Recited act repealed. Monies already paid 
in to he dealt with as directed by former act.— 
Whereas an act was passed in 1 & 2 Viet. c. 
117. intituled “ An Act to provide for the Cus- 
tody of certain Monies paid, in pursuance of 
the Standing Orders of either House of Parlia- 
ment, by Subscribers to Works or Undertak- 
ings to tie effected under the Authority of Par- 
liament:” And whereas it is expedient that 
the said act should be repealed, and should be 
re-enacted, with such modifications, extensions, 
and alterations as after mentioned : Be it 
therefore enacted by the Queen's most excel- 
lent Majesty, by ana with the advice and con- 
sent of the Lords spiritual and temporal, and 
Commons, in this present parliament assem- 
bled, and by the authority of the same. That 
the said Act shall be and is hereby repealed : 
Provided always, that all acts done under the 
provisions of the said act shall be good, valid, 
and effectual to all intents and purposes, and 
that all sums of money paid under the provi- 
sions of the said act shall be dealt with in all 
respects as if this act had not been passed. 

m 2 
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2, Authority to deposit . — And be it enacted. 
That in all cases in which any sum of money 
is required by any standing order of either 
house of parliament, either now in force or 
hereafter to be in force, to be deposited by the 
subscribers to any work or undertaking which 
is to be executed under the authority of an act 
of parliament, if the director or person or direc- 
tors or persons having the management of the 
affairs of such work or undertaking, not ex- 
ceeding five in number, shall apply to one of 
the clerks in the office of the clerk of the par- 
liaments with respect to any such money re- 
quired by any standing order of the Lords 
spiritual and temporal in parliament assembled, 
or to one of the clerks of the Private Hill Office 
of the House of Commons with respect to any 
such money required by any standing order 
of the Commons in parliament assembled, to 
be deposited, it shall fee lawful for the clerk so 
applied to, by warrant or order under his hand, 
to direct that such sum of money shall be paid 
in manner herein-after mentioned; (that is to 
say), into the Hank of England, in the name 
and with the privity of the Accountant-General 
of the Court of Chancery in England, if the 
work or undertaking in respect of which the 
sum of money is required to be deposited is 
intended to be executed in that part of the 
united kingdom called England, or into any of 
the banks in Scotland established by act of 
parliament or royal charter^ in the name and 
with the privity of the Queen’s Remembrancer 
of the Court of Exchequer in Scotland, at the 
option of the person or persons making such 
application as aforesaid, m case such work or 
undertaking is intended to be executed in that 
part of the united kingdom called Scotland, or 
into the Hank of Ireland, in the name and with 
the privity of the Accountant-General of the 
Court of Chancery in Ireland, in case such 
work or undertaking is intended to be made 
or executed in that part of the united kingdom 
called Ireland ; and such warrant or order 
shall be a sufficient authority for the Account- 
ant-General of the Court of Chancery in Eng- 
land, the Queen’s Remembrancer of the Court 
of Exchequer in Scotland, and the Account- 
ant-General of the Court of Chancery in Ire- 
land, respectively, to permit the sum of money 
directed to be paid by such warrant or order 
to be placed to an account opened or to be 
opened in his name in the bank mentioned in 
such warrant or order, 

3. Payment of dmosit. — And be it enacted, 
That it snail be lawful for the person or per- 
sons named in such warrant or order, or the 
survivors or survivor of them, to pay the sum 
mentioned in such warrant or oraer into the 
bank mentioned in such warrant or order, in 
the name and with the privity of the officer or 
person in whose name such sum shall be di- 
rected to be paid by such warrant or order, to 
be placed to his account there ex parte the 
work or undertaking mentioned in such war- 
rant or order, pursuant to the method pre- 
scribed by any act or acts for the time being 
in force for regulating monies paid into the said 


Alterations in the Law. 

courts, and pursuant to the general orders of 
the said courts respectively, and without fee 
or reward ; and every such sum so paid in, or 
the securities in or upon which the same may 
be invested as herein-after mentioned, or the 
stocks, funds, or securities authorised to be 
transferred or deposited in lieu thereof as 
herein-after mentioned, shall there remain un- 
til the same, with all interest and dividends, 
if any, accrued thereon, shall be paid out of 
such bank, in pursuance of the provisions of 
this act ; Provided always, that in case any 
such director or person, directors or persons, 
having the management of any such proposed 
work or undertaking as aforesaid, snail have 
previously invested in the three per centum 
consolidated or the three per centum reduced 
bank annuities, exchequer bills or other go- 
vernment securities, the sum or sums of money 
required by any such standing order of either 
house of parliament as aforesaid to be deposit- 
ed by the subscribers to any work or under- 
taking which is to be executed under the 
authority of an act of parliament, it shall be 
lawful for the person or persons named in 
such warrant or order, or the survivors or sur- 
vivor of them, to deposit such exchequer bills 
or other government securities in the bank 
mentioned in such warrant or order, in the 
name and with the privity of the officer or 
person in whose name such sum shall by such 
warrant or order be directed to be paid, or to 
transfer such government stocks or funds into 
the name of the officer or person ; and such 
transfer or deposit shall be directed by such 
clerk of the office of the clerk of the parlia- 
ments, or such clerk of the Private Hill Office 
of the House of Commons, as the case may be, 
in lieu of payment of so much of the sum of 
money required to be deposited as aforesaid as 
the same exchequer bills or other the govern- 
ment stocks or funds will extend to satisfy at 
the price at which the same were originally 
purchased by the said person or persons, di- 
rector or directors as aforesaid, such price to 
be proved by production of the broker’s certi- 
ficate of such original purchase. 

4. Investment of deposit . — And be it enact- 
ed, That if the person or persons named in 
such warrant or order, or the survivors or sur- 
vivor of them, desire to have invested any sum 
so paid into the Bank of England or the Bank 
of Ireland, or anv interest or dividend which 
may have accrued on any stocks or securities 
so transferred or deposited as aforesaid, the 
court iu the name of whose Accountant-Gene- 
ral the same may have been paid may, on a 
petition presented to such court in a summary 
way by him or them, order that such sum or 
such interest or dividends shall, until the same 
be paid out to the parties entitled to the same 
in pursuance of this act, be laid out in the 
three per centum consolidated or three per 
centum reduced bank annuities, or any govern- 
ment security or securities, at the option of the 
aforesaid person or persons, or the survivor or 
survivors of them. 

5. Repayment of deposit. Granting certifi - 
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cate, fyc. not to make the chairman or speaker 
signing the same liable . — And be it enacted/ 
That on the termination of the session of par- 
liament in which the petition or bill for the 
purpose of making or sanctioning any such 
work or undertaking shall have been intro- 
duced into parliament, or if such petition or 
bill shall be rejected or finally withdrawn by 
some proceeding in either house of parliament, 
or shall not be allowed to proceed, or if the 
person or persons by whom the said money was 
paid or security deposited shall have failed to 
present a petition, or if an act be passed autho- 
rising the making of such work or undertak- 
ing, and if in any of the foregoing cases the 
person or persons named in such warrant or 
order, or the survivors or survivor of them, or 
the majority of such persons, apply by petition 
to the court in the name of whose Accountant- 
General the sum of money mentioned in such 
warrant or order shall have been paid, or such 
exchequer bills, stocks, or funds shall have 
been deposited or transferred as aforesaid, or 
to the Court of Exchequer in Scotland, in case 
such sum of money shall have been paid in the 
name of the said Queen's Remembrancer, the 
court in the name of whose Accountant-Gene- 
ral or Queen's Remembrancer such sum of 
money shall have been paid, or such exchequer 
bills, stocks, or funds shall have been deposit- 


NOTICES OF NEW BOOKS, 


The Equitable Jurisdiction of the Court of 
Chancery; comprising its Rise, Progress , 
and Filial Establishment, to which is 
prefixed, with a view to the elucidation of 
the Main Subject, a Concise Account of 
the Leading Doctrines of the Common 
Lata and of the Course of Procedure in 
the Common Law in regard to Civil 
Rights ; with an attempt to trace them to 
their Sources, and the various Altera - 
lions made by the Legislature down to the 
present day are noticed . By George 

Spence, Esq., one of her Majesty's 
Counsel. In 2 vols. Vol. I. Pp. 748, 
lx. Stevens & Norton. 1846. 

• 

In our notice of the first part of this 
work,* we have stated our views of the 
high rank it is entitled to take amongst 
our standard treatises. The second part, 
which is divided into four books, is, like the 
other, mainly historical, and displays much 
learned research, and many important dis- 
quisitions. 


Tor m i . <*» ? *. erl d**. * M; . s™* 

sum of money paid in pursuance of such war- : 18 revive and advance the study ol the 
rant or order, or the stocks, funds, or securi- ! Homan law in tips country. I o tins end he 
ties in or upon which the same may have been 1 would not only have us look into it at 

... .1 ^ • i* • 1-1*1 i i i . i i .1 


invested, and the interest or dividends thereof, 
or the exchequer bills, stocks, or funds so dc- 
posited or transferred as aforesaid, and the in- 
to 


large, but explore it in minute detail, as the 
true and only groundwork of legal educa- 
tion. Thus, in his own case, we observe 


IrlnV"' 1 . ; lh ; i / le,1<l8 f thercof ’ ,. to 1,e Pfl or hc bewails his hard fate that he cannot 
transferred to the party or parties so applying, K ,, i . *i 

or to any other person or person* whim they | cat ! German, b lor no other reason hut that 

may appoint in that behalf ; hut no such order j "‘a ignorance of that language precludes 

shall be madt*in the case of any such petition i him from the perusal of fSavigny m the 

or bill being rejected or not being allowed to j original. Now Savigny’s great work is a 


proceed, or being withdrawn or not being pre 
sented, or if an act being passed authorising 
the making of such work or undertaking, un- 
less upon the production of the certificate of 
the chairman of committees of the House of 
Lords with reference to any proceeding in the 
House of Lords, or of the Speaker of the House 
of Commons with reference to any proceeding 
in the House of Commons, that the said peti- 
tion or bill was rejected or not allowed to pro- 
ceed, or was withdrawn during its passage 
through one of the houses of parliament, or 
was not presented, or that such act was passed, 
which certificate the said chairman or speaker 
shall grant on the application in writing of the 
person or persons, or the majority of the per- 
sons named in such warrant, or the survivor 
or survivors of them : Provided always, that 
the granting of any such certificate, or any 
mistake or error therein or in relation thereto, 
shall not make the chairman or speaker sign- 
ing the same liable in any respect of any 
monies, stocks, funds, and securities which 
may be paid, deposited, invested, or trans- 
ferred in pursuance of the provisions of this 
ct, or the interest or dividends thereof. 


“ History of the Roman Law daring the 
Middle Ages'* Such is the title ; and the 
body of the work corresponds, being made 
up of an inquiry very learned and curious 


* See p. 187, ante. 

b Preface, p. (3, Mr. Spence says, “ 1 have 
used great exertion, but without effect, to make 
myself sufficiently master of German to read 
this work (Savigny’s) in the original.” With 
the exception of tne “ exertion,'’ we are our- 
selves precisely in Mr. Spence’s situation, and 
intend to continue so ; for judging from trans- 
lations and from the recently expressed 
opinions of those who speak with authority on 
the subject, we apprehend the time bestowed 
in the critical stuuy of this difficult language 
would be but an ill investment of legal oppor- 
tunities. “ In sober minds,” says a late writer, 
“the German enthusiasm has cooled down. 
In some it has ceased altogether. We confess 
it is not without satisfaction that we see this 
reaction.” — Edin. Review, Oct. 1845 , article on 
Lessing. 
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we readily believe, but surely not to be 
reckoned inter essentialia. At all events, 
it ought not to have the first place. We 
should know well what the civil law is, and 
what parts of it are likely to be of use to 
us, before investigating with tedious in- 
dustry the long story of its decline, its 
downfal, and its revival. Human life is 
short. The Institutions, the Code, the 
Pandects, and the novels of Justinian and 
the earlier ltoman codes are enough for 
any man who hopes to gain a livelihood by 
the profession of English law. And even 
these are to be taken sparingly and with 
wise discrimination. Certain parts of this 
great body of human wisdom and 'expe- 
rience deserve to be studied with the 


fessor Mackeldy, of Bonn* ■ The question 
arises, what is meant by the phrase “ 
dern civil law.” The short answer, we 
believe, is, civil law as now received and 
acted upon in Germany and other parts of 
the continent ; that is to say, civil lawas 
altered and modified to suit the genius 
and taste of the modern European states* 
Now this may be of great use on the 
continent, or possibly in Scotland ; but 
what we want in England is an exposition, 
not of the civil law as moulded by modern 
theorists and German innovators, but of 
that famed juridicial system which made 
illustrious the name of Justinian, which 
“ exhausted so many learned lives, and 
clothed the tvalls of such spacious libra- 
greatest* care and attention. Whatever ( ries,” — the system of Papinian, of Ulpian, 

relates to contracts and obligations cannot ! of Paulus, of Trebonian ; which, notwith- 
be conned over too much. So the rules as standing the boasted triumphs of recent 
to testaments deserve examination, be- j discoverers, we must continue still to think 
cause they are avowedly adopted in the j is best introduced to the student and prac- 
ecclesiasticnl courts, and occasionally fol- ' titioner by the copious and skilful corn- 
lowed in Chancery. The rest, wc nppre-j mentaries of Voet, of Huber, of Vinnius, 
bend, is liable to this general observation, j and ofCujacius. 

that an elaborate study of it ought not to ; One other word on this subject and we 
be imposed as a duty upon English i have done. It is vain and idle to expect 
lawyers. A general survey will suffice, if! that the civil law can ever become the 
it enable them in after life to resort to it I same important branch of legal study here 
for purposes of illustration and definition.; that it is in Scotland and on the continent, 
And herein, wc doubt not, will appear the; where comparatively speaking, it has been 
exceeding great value of the lectures of 1 but slightly departed from by modern in- 
Mr. Long, who, as our readers know, is to 1 stitutions. In Scotland the lawyers, espe- 
commencc next term the deliver}' at the j cially those of the last age, were constantly 
Middle Temple of his learned lucubrations ' speaking and writing Justinian, not as M. 
upon the civil law. He will assuredly | Jourdain talked prose, without knowing it, 


separate the husk from the kernel ; but as 
he will probably pass over no part of his 
great subject untouched, we are satisfied 
that those who hear him will, from his in- 
structions, acquire the important art of re- 


j but from the fulness of knowledge which 
they brought to bear in all the exigencies 
of the forum. Legal education in Scotland 
commenced with the Roman law, not be- 
cause Roman law w’as deemed an elegant ac- 


ferring to appropriate passages in the complishment, but because Roman law.was 
Corpus , when questions of novelty arise to * the parent system from which the northern 
embarrass our English courts of justice. j progeny differed but in a few points. 

It is true, as Mr. Spence contends! Much praise is due to Mr. Spence for his 
throughout his learned volume, that much ! efforts to revive a taste for this long neg- 
of the law of England was borrowed from j lected study ; and we think he has done 


the Homan law. Hut it is equally true, on 
the other hand, that the law of England as 
it now stands differs more from the parent 
stock than any other juridical system having 
the same original. This must not be over- 
looked in estimating the importance of re- 
viving n study so long neglected, we had 
almost said despised, in this country. And 
when we hear people talk of the modern 
civil law, let us be careful not to be misled 
by those sounds. A book has recently ap- 
peared in this country termed “ A Com- 
pendium of Modern Civil Law,” by Pro- 


good service by a short and well executed 
summary which he has given of the ** Ho- 
man Law relating to Civil Rights.” But 
the perusal of that summary will of itself 
justify almost all that we have ventured to 


c In the preface to the compendium, modern 
civil is said by the translator, Mr. Kaufman, to 
suggest the still practicable doctrines of the 
Roman private law, with the later modifications 
irtea from the canon law, from 
and 

its application'. 


imported from the canon law, from theory, 
d from the practice of courts in the courseof 
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advance; for the reader who compares it; this is straining. The national councils or 
with the law of England on the same sub- parliaments of England, as well as of the 
jects, will find maxims either opposed toto other European states, are of feudal* or 
ccelo to each other, or, what is worse, bear- more properly speaking, of Gothic original, 
mg a sort of treacherous resemblance, by We do not discuss this point with Mr. 
which we mean an apparent similarity with Spence, because it is too well settled either 
a latent difference, so as to make it often to require vindication or to admit of being 
an experiment full of hazard to quote the disturbed. 

one in confirmation or illustration of the These national councils, of which the 
other. We, therefore, incline very much person on the throne formed always a con- 
to doubt whether more harm than good stituent part, were summoned to advise 
may not result from permitting students to the sovereign, to enact laws, and to dis- 
begin their legal studies at the Homan pense justice. The same theory is still 
fountain. This is indeed a serious matter, discernible in our highest appellate juris- 
as to which we offer our humble opinion diction ; and therefore, when Mr. Spence 
with the greatest deference and hesitation, j tells that a decree of the Lord Chan- 
But we are strongly impressed with mis-; cel lor could only be made the subject of 
givings as to the practical effects which j appeal to the sovereign, and did dot lie to 
may be expected to arise from the revival the House of Lords, he forgets that the 
of civil law as an academical branch of House of Lords is the King's supreme 
study in this country. Mr. Spence would court of judicature, “where,” to use the 
have us to believe that, with some trivial words of Lord Shaftesbury, <c his Majesty 
exceptions, the entire law of England is; is highest in the royal estate.” So that an 
drawn from Rome. This proposition can appeal to the Lords is, in legal language, 
neither be received nor rejected with- 'and in a constitutional point of view, an ap- 
out some qualification. The question is, , peal to the king in person. In another 
whether by the help of Roman law wc place Mr. Spence says, “ It was not till 
can better understand and practise the law; 1726 that the appellate jurisdiction of the 
of England. Let us illustrate this by an! Lords over interlocutory orders and sum- 
example. Take the case of a mortgage. ! mary proceedings was completely csta- 
The Romans had mortgages, and we may blished.” Mr. Spence cites no authority 
be said to have borrowed them. We beg, for these propositions. Wc believe the 
with all respect, to ask Mr. Spence j fact to be that there never was any ques- 
whether one set of arbitrary subtleties are tion in the House of Lords as to appeals 
not enough for the student. Has he made from interlocutory orders ; but the jurisdic- 
himself master of the Tabula in Naufragio tion to receive appeals from summary pro- 
as explained by Lord Hale ? If so, he ceedings is so far from having been “ corn- 
may rest satisfied. But if not, he will in pletely established in 172(>,” that no 
vain repair for light to the Roman Pignus . j general rule can even now be laid down 
The chances are, that by attempting to • respecting them. 

master both systems he will in the end ! Notwithstanding the strictures we thus 
comprehend neither, and the result will be 1 venture to make, we are glad that Mr. Spence 
confusion worse confounded. ! has gone deeply into the examination of the 

Our view in short is, that the Roman j origin and progress of the principles and 
civil law is a most valuable storehouse of • practice of the court. And though it will be 
legal principles, equitable doctrines, wise; to our author’s next volume that the prac- 
maxims, just distinctions, and admirable j titioner will principally look, the scientific 
definitions. But we think it ought to be ' student and all who have leisure and op- 
taken rather at the close than at thej portunity to pursue such researches will 
commencement of an Englishman’s legal i be gratified and well rewarded by a diligent 
education. I perusal of the present volume. We can- 

We cannot accord unqualified praise to not indeed sufficiently commend the zeal 
the constitutional matter, of which there is of such eminent writers as Mr. Spence, 
a good deal in this volume. Mr. Spence’s who devote their valuable time to investi- 
ideas respecting our ancient national coun- gations like these before us, and we trust 
oils are out of the common track, and so far, that, whilst they must be highly prized by 
we conceive, erroneous. He would fain the few, they will also be substantially sp- 
here them Roman, and tries to show that predated by the many. The first hook of 
the forms and style of their proceedings 
had something imperial about them. All 


J 1 Page 393. 
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this part treats of the rise and establish- 
ment of the equitable jurisdiction of the 
Court of Chancery, and is subdivided into 
the following chapters : — 

1. Thq circumstances which called for the 
exercise of some extraordinary jurisdiction, 
that is, a jurisdiction distinct from that of the 
ordinary courts of justice. 

2. The councils of the king — the select 
council — the great council of parliament as a 
judicial tribunal. 

3. The Court of Chancery, down to the end 
of the reign of Edward 3rd. 

4. The Court of Chancery, from the time of 
Richard 2nd, down to Edward 4th — The Star 
Chamber —The Court of Requests — Commis- 
sions of oyer and terminer — The Equity Court 
of the Exchequer. 

5. The Chancellor — The Master of the Rolls 
—•The masters and other officers of the court, 
from the time of Richard 2nd, down to the end 
of the reign of Charles 1st. 

G. Course of procedure in the Court of Chan- 
cery down to the hearing and the practice of 
the court generally. 

7. The hearing ; references to the masters. 
See. 

8. The suits of the poor. 

9. Form of decrees — Nature of decrees and 
orders -Mode of enforcing decrees and orders 
—Costs. 

10 Rehearings and appeals. 

1 1 . Ceneral orders issued for regulating the 
practice and mode of procedure and for cor- 
recting abuses. 

Mr. Spence, in referring to the very 
stringent measures which were taken to 
prevent impertinent matter from being in- 
troduced into the pleadings, gives the fol- 
lowing singular illustrations, which, as he 
observes, are calculated to give some 
notion of the despotic authority which was 
exercised by the court in former times, 
in 1 590 we have the following instance : — 

“ Between William Mylward, Plaintiff ; 

“ William Weldon and others. Defendants . 

u And between William Weldon, Plaintiff • 

“ And William Mylward, Defendant . 

“ 8th February 159G. 

“ * And where Richard Mylward, the plain- 
tiff’s son, did confess that he himself did here- 
tofore draw the long replications of six score 
sheets of paper, which heretofore was put into 
the court by the plaintiff to the answer of the 
defendants ; in which replication much iin • 
pertinent and idle matter was inserted, as it 
heretofore seemed to his lordship, of purpose 
to put the defendants to extraordinary charges 
ana that he used no advice of counsel therein : 
It is ordered by his lordship, that the said 
Richard Mylward be forthwith committed to 
the prison of the Fleet for his misdemeanour 
and abuse offered to this court.’ Reg. Lib. A. 
1596, fol. 667. 

** Same catise, 10th February 1596. 

“ * Forasmuch as it now appeared to this 


court by a report made by the now Lord 
Keeper, being men Master of the Rolls, upon 
consideration had of the plaintiff’s replication, 
according to an order of the 7th of May, of 
Anno 37 Reginas, that the said replication doth 
amount to six score sheets of paper, and yet 
all the matter thereof, which is pertinent, 
might have been well contrived in sixteen 
sheets of paper, wherefore the plaintiff was ap- 
pointed to be examined to find out who drew 
the same replication, and by whose advice it 
was done, to the end that the offender might, 
for example's sake, not only be punished, nut 
also be fined to her Majesty for that offence; 
and that the defendant might have his charges 
sustained thereby. (The execution of which 
order was, by a later order made by the late 
Lord Keeper the 26th of June, Anno 37th 
Reginas, suspended without any express cause, 
showed thereof in that order, and was never 
since called upon until the matter came to be 
heard on Tuesday last, before the Lord Keeper, 
at which time some mention was again made 
of the same replication) ; and for that it now 
appeared to his lordship, by the confession of 
Richard Mylward, alias Alexander, the plain- 
tiff's son, tfiat the said Richard himself did 
both draw, devise, and engross the same re- 
plication, and because his lordship is of opi- 
nion that such an abuse is not in any sort to 
he tolerated — proceeding of a malicious pur- 
pose to increase the defendant’s charge, and 
being fraught with much impertinent matter 
not fit for the court : It is therefore ordered, 
that the warden of the Fleet shall take the said 
Richard Mylward, alias Alexander, into his 
custody, and shall bring him into Westminster 
Hall on Saturday next, about 10 of the clock 
in the forenoon, and then and there shall cut a 
hole in the midst of the same engrossed repli* 
cation which is delivered unto him for that 
purpose, and put the said Richard's head 
through the same hole, and so let the same re- 
plication hang about his shoulders with the 
written side outward, and then, the same so 
hanging, shall lead the said Richard bareheaded 
and barefaced round about Westminster Hall , 
while the courts are sitting, and shall show 
him at the bar of every of the three courts 
within the hall, and then shall take him back 
again to the Fleet, and keep him prisoner until 
he shall have paid 10/. to her Majesty for a 
fine, and 20 nobles to the defendant for his 
costs in respect of the aforesaid abuse, which 
fine and costs are now adjudged and imposed 
upon him by this court for the abuse afore- 
said.’ lleg. Lib. A. 1596, fol. 67*2. Sir J. 
Puckering, Lord Keeper. This order is men- 
tioned by Tothill, but his reference is, as usual, 
erroneous ; Mr. Cecil Munro kindly searched 
for it for nie and found it. Replications not 
being necessarily signed by counsel, were con- 
tinually referred for slander; v. int. ah A. 
1594, fol. 459.” 

The 2nd book comprises the principles 
of the equitable jurisdiction of the Court 
of Chancery as first established, and is 
thus sub-divided : — 
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1. Equity and conscience. 

2 * j® era J maxims and rules which 
prevailed in the Court of Chancery. 

. Doctrine that the court only operated 
in personam. 

Our readers are aware that the next 
and most important Chancery Reform 
which may be expected, is that of the Mas- 
ters Offices 9 and doubtless there is much 
scope for amendment in the procedure 
adopted in those offices. It may be appro- 
priate, therefore, to select the following 
from Lord Coventry’s Orders, which, as 
Mr. Spence observes, apply to inconve- 
niences operating at the present day : — 

“ ' *7. The masters of the court shall prefix 
convenient, but not over long days for hearing 
such matters as are referred to them ; and at 
the times prefixed, shall proceed without ad- 
mitting any feigned or dilatory excuses, espe 


“ * 22. The Register shall, within ten days 
after the end of every term, certify to the Lord 
Keeper, what references depend in the hands 
of any master, and how long they have de- 
pended, that if any of them have depended 
over long, the court may require an account 
thereof from the master, and quicken him to a 
speedy dispatch/ ”• 

The third book treats of the several dis- 
tinct heads into which the jurisdiction of 
the Court of Chancery, exercised on the 
principles of equity and conscience, re- 
solved itself, which have been continued 
as part of the modern jurisdiction of the 
court and the classes or kinds of cases 
which *they embraced. These subjects 
are arranged as follow : — • 

1. General introduction. 

2. Doctrines of the Court of Chancery as to 

F matters of trust and confidence generally, in- 

cially that counsel are otherwise employed/or | eluding uses before the Statute of Uses, 27 
cannot attend, or are not instructed, there hav- I ^ en * 8 - 

ing been notice and time enough allowed, or ! 3 - Legislative interference in regard to uses s 

the like; and after the days, shall speedily !*he statute 1 Rich. 3, c. I, and the Statute of 
send in their reports for the ease of the clients* i uses i 27 Hen. 8. 

attendance, which cannot hut draw great' 4 : Trusts which remain subject to the juris- 
charge. | diction of the Court of Chancery after the 

“ * 18. If the case be such as the master * Statute of Uses, 
cannot proceed in the absence of either party ! 5 - Consequences of the Statute of Uses 

or his counsel without just cause absenting, I which it was found necessary or expedient to 


provide against by statute. 

G. Uses after tnc Statute of Uses, 27 Hen. 8, 
their nature and qualities. 

7. The general nature and properties of 
modern trusts of freehold and trusts of per- 
sonal estate. 

8. The general rules for the construction of 
deeds and wills, with incidental notices of the 
rules applicable to their instruments in writing, 

9. Attempts made to induce the courts of 
common law to interfere as to trusts over which 
the Court of Chancery has assumed jurisdic- 


the master is presently to certify this court of 
the default, that the defaulters may be punish- 
ed by commitment, costs, or otherwise, as the 
case shall merit. And if the master do use 
or willingly admit any gross delay, the refer- 
ence is to be removed, and the master rebuked 
by the court. 

“ ‘ 19. The masters of the court are not upon 
importunity of counsel or clients, to make spe- 
cial certificates of matters when the court ex- 
pects an opinion from them ; nor are to do it, 

hut where their own judgments in respect of . , 

difficulty leadeth them to it, it occasioning for , tioii. — Matters of trust which are cognizable at 
the most part a needless trouble to the court, ' ^ aw - . ^ 

and both delay and expense to the party. I 10* Jurisdiction of the Court of Chancery m 
“‘21. No references arc to be made either ! the administration of the estates of testators 
to masters or others, (unless it be by assent j ani ^ intestates. ... - _ „ 

“ ■ the cause I H- Nature of the jurisdiction of the Court 

of Chancery as to charities. 

12. Doctrines of the Court of Chancery in 
regard to married women. 

13. Jurisdiction of the Court of Chancery as 
to mortgages. 

14. Jurisdiction of the Court of Chancery 
over infants and their guardians. 

15. Jurisdiction exercised by the Lord Chan- 
cellor in regard to idiots and lunatics. 


on both sides,) to hear and determine the cause 
upon all the proofs or otherwise. But when 
the Court hath heard it, and reduced it to par- 
ticular points, especially if those points have 
relation to account, or matter of that nature, 
the Court may fitly leave such to be reduced to 
certainty by a master. 

“ ‘ 24. Whereas the masters of the court do 
sometimes, by way of inducement, fill a leaf or 
two of the beginning of their reports, and 
sometimes more, with a long and particular 
recital of the several points of the orders of re- 
ference : they shall forbear such iterations, the 
same appearing sufficiently in the order, and 
without any other repetition than thus, ‘ ac- 
cording to an order, or ‘ by direction of an 
order of such a date/ shall fall directly into the 
matter of their report, setting down the same 
clearly, but as briefly as they can for the ease 
both of the court and the parties. 


• “ The rule laid down in No. 22, is recog- 
nised in the Practical Register, 366, and Curs. 
Cancellar. a.d. 1715, p. 429, as ‘an ancient 
and useful practice/ Orders had before been 
specially made to the masters to report by 
whose default it was that they could not end 
the matter before them, Reg. L. A. 1594, fol. 
174, 

M 5 
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16. Jurisdiction exercised by the Court of 
Chancery where the extinction or transfer of 
the legal estate or interest itself was the only 
subject. 

17- Cases where the forms or rules of law 
prevented any remedy being given in the par- 
ticular case. 

18. Cases where a remedy was given at law, 
but such remedy was insufficient or unappro- 
priatc. 

19 . Interference of the Court of Chancery 
where the remedy at law may be appropriate, 
but is hazardous and difficult of attainment. 

20. Cases in which the court originates or 
takes the control of legal proceedings fo as to 
have the legal questions in controversy properly 
and finally decided between the proper parties. 

21. Cases in which the court lias assumed a 
jurisdiction analogous to a legal jurisdiction, 
viz., to enforce obligationsarising out of certain 
relations in which the parties stand towards 
each other, on the principles of natural justice, 
such obligations not being yet recognised or 
sufficiently or effectually enforced by the courts 
of common law. 

22. The protective and prohibitive jurisdic- 
tion exercised by the court of Chancery by the 
writ of injunction. 

23 . The assistant jurisdiction of the Court 
of Chancery — discovery, production of deeds 
and documents, and preservation of testimony. 

The fourth book comprises — The obso- 
lete jurisdiction of the Court of Chancery ; 
and a general summary as to the rise and es- 
tablisbmcntof the extraordinary jurisdiction 
of the court. The following are the sub- 
divisions of this part of the work: — 

1. The criminal jurisdiction of the Court of 
Chancery. 

2. The obsolete jurisdiction of the Court of 
Chancery as to civil rights which are now cog- 
nizable by the courts of common law. 

3. Jurisdiction entertained to redress im- 

ra , practices and uufair advantages taken 
parties to action at law. Hills to change 
the venue. 

4. The regulation of apprentices. 

5. Abandonment of these several heads of 
jurisdiction, and the reasons. 

6. Jurisdiction of the Court of Chancery as 
to wills and as to divorce. — Admiralty juris- 
diction. 

7- The question whether other portions of 
the jurisdiction of the Court of Chancery might 
be removed to the courts of common law con- 
sidered. 

8. General summary of the rise and establish- 
ment of the extraordinary jurisdiction of the 
Court of Chancery. 

Mr. Spence thus concludes the volume : 

fC An attempt has been made in the preced- 
ing pages to present a general view of the dis- 
tinct system of eouitable jurisprudence which 
was thus established, the retaining of which 
distinguishes the judicial polity of England, 
from that of every other state in Europe. 


M Whatever may have been the origin of the 
existing distribution of the judicature in Eng- 
land, it certainly is not now to be attributed to 
accident or caprice; it proceeds upon the 
adaptation of the means to the end. The 
cases proper for courts, constituted as are the 
courts of law, are now clearly defined ; sepa- 
rate judges and a separate bar direct their at* 
tention to the study, as they may to the im- 
I provement, of that system which belongs to 
their jurisdiction. Those which are proper for 
a court with the larger and -mdfe extensive 
powers enjoyed by the Court of Chancery, are 
equally well defined, and to these the attention 
and the studies of the judges and practitioners 
of that court are more especially directed. 
That the two systems might he united in one 
tribunal, of course cannot be denied ; each of 
the courts might have an ordinary as well as 
an extraordinary jurisdiction, with separate 
machinery for each, as the Court of Exchequer 
actually had, prior to the abolition of its equi- 
table jurisdiction. That there must he in 
every scheme of jurisprudence a system of 
equity to correct the positive law, and supply 
its deficiencies, all experience shows. In a 
system like our own, which is so largely based 
on technical rules, this must peculiarly be the 
case. If the division of labour is beneficial in 
other sciences, there seems to be no reason why 
its advantages should not be reaped when ex- 
tended to the law. As regards an amalgamation 
of the two systems, like that which exists in 
Scotland, experience will hardly he adduced as 
furnishing any convincing arguments for a re- 
sort to that expedient. What may he effected 
when some modern Tribonian shall appear, 
with the capacity and the power of compiling, 
from the now almost countless volumes of the 
law, a rational and uniform system of juris- 
prudence, unfettered by merely casual and 
technical principles, it would be idle at present 
even to hazard a conjecture. 

“In the time of Charles II., down to which 
time the preceding sketch extends, the transi- 
tion state of the Court of Chancery ceased, and 
from that reign the modern history of the 
court begins. At this time many ponderous 
volumes of the decisions of the lay chancellors 
had been collected; fortunately for the pur- 
poses of rational justice the seals were placed 
in the hands of Lord Nottingham, a man just 
suited to the times. Without introducing any 
serious innovations, that eminent judge, re- 
jecting such of the materials on which he had 
to exercise his genius, as would have disfigured 
the design, out of the remainder raised that 
structure which now presents itself to our view, 
the more delicate finishings being for the most 
part the work of the great Lord Hardwicke. 
A series of judges, some of them of almost 
equal celebrity, nave followed, down to our 
own days, in happy succession ; they have now 
completed the work, so far as such an expres- 
sion can be applied to such an institution. 

“ Much interesting matter might have been 
added, by taking a review of the proceedings 
relating to the Court of Chancery during the 
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Commonwealth, the connecting link between 
the ancient and modem state of the court ; but 
so far as those proceedings have had any per- 
manent influence, it has been confined to the 
ministerial departments of the court and its 
form of procedure, and these topics it is not 
my intention to resume. 

In the subsequent part of this work, I pro- , y x 

pose to endeavour to present a practical view ■ England or of any other 
°f T* W™* 1 ?'** r , >f ^ ie e( l u hable jurisdiction | cheques, bills of exchange, promissory nc 
of the Court of Chancery, as it is exercised at j bonds, specialties, or securities for money, 
the present day. From this point we shall no ! longing to any such person against whom any 
longer he enticed into the realms of fancy and ; such execution shall have issued as aforesaid, 
conjecture; the way having been cleared of i S r ». That for the purpose 1 of more effectually 
matters merely introductory, our attention will discovering and seizing surli goods, money, 
solely he directed to the reported decisions of jhank notes, 01 other securities for money afore- 
tne judges who have presided in the Court of jsaid,4t shall he lawful for any such bailiff or 
Chancery, from the restoration of Charles II. other officer, l»v leave of the court, to search 
' nnm fA *1 ‘ ■ ,r 1 the person either of any party against whom 


any person may by virtue thereof seize and 
take any of the goous and chattels of such per- 
son (excepting the wearing apparel and bedaing 
of such person or his family, and the tools and 
implements of his trade to the value of 5/., 
which shall to that extent be protected from 
such seizure,) and may also seize and take any 
money or bank notes (whether of the Rank of 

bank,) and any 
notes, 

specialties, or securities ior money, be- 


d own to the present time — the Cubans and 
I apinians of modern England.’* 


THE (LATE) (JOY KltNMENT 
1>KRTS RILL. 


SMALL 


[The Small Debts Rill, brought in by the 
late government, of which wc printed the 
greater part in our last number, (see p. 211, 
ante,) can scarcely he expected to p:\*s in the 
present session, hut wc conclude it now, in or- 
der that our readers may be prepared in case 
of nced.J 

Executions. 

SI. That if there shall be cross judgments 
between the parties execution sliali he taken 
out by that party only who shall have obtained 
judgment for the larger sum, and for so much 


such execution may have issued, or of any 
member of bis family being an inmate of his 
dwelling, upon whom there may he any reason- 
able or probable ground for believing that any 
such goods, money, or securities for money 
aforesaid may ho found, and to take possession 
of such goods, money or securities aforesaid as 
shall he found on such search ; provided that 
such hailitVor officer, before lie shall proceed to 
such personal search, shall first demand the 
produc tion of such goods, money, or securities 
fi»r money aforesaid from the person so to be 
searched ; provided also, that no female shall 
he searched as licrein-beforo mentioned exrct 
by and in the presence of a female or females 
only, authorized by the bailiff or officer to make 
such search as aforesaid. 

s#3. That sue h bailiff’ or officer shall deposit 


only as shall remain ‘after deducting the smaller W,U . 1 thu derk *’. f t!u ‘ CMUrt 1»1S of 

sum, and satisfaelion for the remainder shall be 1>XC, T« C > promissory notes, hortds, s, .ee.alt.es, 
entered, as iA> 11 as satisfaction on the judgment other n em-.t.es f.,r money which he may 

for the smaller sum. and if both sums sliali be llavu K0 « ,, " d or , t " k ‘;" as “ « f ' ««- 

equal satisfaction shall be entered upon both [.ty or seeunt.es for the amount d.reeted to be 
judgments 1 levied by such execution, or so much thereof as 

82. That whenever the judge shall have ' “ ludl . n « l ha ™ h ? '\ olh }‘ r . W }^ ,ev,cd t ? r ™ i *^ 
made an order for the payment of money, the ff’f. tlie , ’ L ‘ nt '0' » f the ; and the plain- 

amount shall he recoverable, in case of default ma >' K " u ‘Va U '"‘ W f "> 

or failure of payment thereof forthwith, or at the recovery of the sum or sums secured or 
the time or times and in the manner thereby , thereby, when the time ol pay- 

directed, l.y execution against the goods and t ,nc “ t t >c r e<.f sball have arrived. 

chattels of the party against whom anch order' , *'• £! ,at , I tKha11 bc lawful f, ’ r such ^ ,h,r .°, r 

shall be made ; and the clerk of the said court, ot . hl ‘ r 0<r,ccr ki *vmg suc h execution as aforcsa.d, 

at the request of the party prosecuting such or- : " lierc imy person shall have .n l.w 

der, shall issue under the seal of the court a : cu:4o(1 >* or , contr .° a "? " ^Tf.nd 

writ o( .fieri facias as a warrant of execution to ! as afor ^ a,d : belo !’K ,n * <" u, 7 

one of the bailiffs of the court, who by such , ant ’ to demBnd an<1 ^ of 

warrant shall be empowered to levy by efistress ■ B™ ^ Tjr ^ nnd t£ dXerv 

and sale of the goods and chattels of such party j fo / th f benedt of lhc l ,la, . nt,fl ; a " d ‘J. 0 . el ‘ 7 
i* „ _r ^ . 1 / of such goods or securities as aforesaid to such 

within the jurisdiction of the said court such L -r./r 


jurisdiction 

sum of money as shall be so ordered, and also 
the costs of the execution ; and all constables 
and other peace officers within their several 
jurisdiction shall aid in the execution of every 
such warrant. 

83. Execution not to issue till after default 
in payment of instalment. 

84. That every bailiff or officer executing any 
process of execution issuing out of the said 
county court against the goods and chattels of 


bailiff or other officer shall discharge the person 
so delivering the same from any liability to the 
extent of such delivery. 

Punishment for Fraud . 

88. That it shall be lawful for any plaintiff’ 
who has obtained any judgment or order in 
any court held by virtue of this act for the pay- 
ment of any debt or damages and costs, to ob- 
tain a summons from any county court within 
the limits of which any defendant shall then 
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reride or carry on his business or employment, 
such summons to be in such form as snail be 
directed by the rules made for regulating the 
practice of the county courts as herein provided, 
and to be served personally upon the defendant 
to whom it is directed, requiring the defendant 
to appear at the court holden next after the 
expiration of six days after the service of such 
summons to answer such things as are named 
in such summons ; and if the defendant shall 
appear in pursuance of such summons, he may 
be examined upon oath touching his estate ana 
effects, and the manner and circumstances 
under which he contracted the debt or in- 
curred the damages or liability which is the 
subject of the action in which judgment has 
been obtained against him ; and as to the 
means and expectation he then had, and as to 
the property and means he still hath, of dis- 
charging the said debt or damages or liability, 
and as to the disposal he may have made of 
any property ; and the plaintiff* obtaining such 
summons as aforesaid, and all other witnesses 
whom the judge shall think requisite, may be 
examined upon oath touching the inquiries au- 
thori'/cd to he made as aforesaid ; and in case 
such defendant shall not attend as required by 
such summons, and shall not allege a sufficient 
excuse for not attending, or shall, if attending, 
refuse to be sworn, or to disclose any of the 
things aforesaid, or if he shall not make answer 
touching the same to the satisfaction of such 
judge, or if it shall appear to such judge, either 
by the examination of the defendant or by any 
other evidence, that such defendant in incurring 
the debt or liability which is the subject of the 
action in which judgment has been obtained 
has obtained credit from the plaintiff 1 under 
false pretences, or by means of fraud or breach 
of trust, or has wilfully contracted such debt 
or liability without having bad at the same time 
a reasonable expectation of being able to pay 
or discharge the same, or shall havo made or 
caused to be made any gift, delivery, or trans- 
fer of any property, or shall have charged, re- 
moved, or concealed the same, with intent to 
defraud his creditors or any of them, or if in 
any action the damages recovered shall be for 
any malicious prosecution, or for any libel or 
slander, or for any malicious injury done to the 
person or property the plaintiff*, or for crimi- 
nal conversation, or for seduction, or breach of 
promise of marriage, or if it shall appear to the 
satisfaction of the judge of the saia court that 
the defendant has then, or lias haa since the 
judgment obtained against him, sufficient 
means and ability to pay the debt or damages 
so recovered against him, either altogether, or 
by any instalment or instalments which the 
court in which the judgment was obtained 
shall have ordered, and that he has refused or 
neglected to pay the same as so ordered, it 
shall be lawful for such judge, if he shall think 
fit, to order that any such defendant may be 
committed to the common gaol or prison of the 
court for any period not exceeding forty days, 

89. Power of judge to rescind orders. 

90. Power to examine and commit at hearing 
of the cause. 


91 . Mode of issuing and executing warrants. 

92. Imprisonment not to extinguish debt. 

Execution out of Jurisdiction • 

93. That in all cases where a warrant of exe- 
cution shall have issued against the goods and 
chattels of any party, or an order for lus com- 
mitment shall have been made under this act, 
and such party, or his goods and chattels, snail 
be out of the jurisdiction of the court, it snau 
be lawful for the bailiff or officer charged with 
such warrant, execution, or order of commit- 
ment to apply to any justice of the peace acting 
for any county, division, or place where such 
party, or his goods and chattels, shall then be, 
upon proof being made on oath (which oath such 
justice shall be empowered to administer) that 
the person or goods or chattels of such party is 
or are believed to be within the county, division, 
or place where such justice of peace shall act, 
such justice of the peace shall sign or endorse 
his name upon the said warrant, execution, or 
order of commitment, and thereupon the said 
officer charged therewith shall take and seize 
the person or the goods and chattels of the said 
party wheresoever the same shall be found 
within the county, division, or place for which 
such justice shall act; and all constables and 
other peace officers shall be aiding and assisting 
within tlieir respective districts in the execution 
of such warrant, execution, or order. 

94. That if it shall at any time appear to the 
satisfaction of the judge, by the oath or affirma- 
tion of any person, or otherwise, that any de- 
fendant is unable, from sickness or other 
sufficient cause, to pay and discharge the debt 
or damages recovered against him, or any in- 
stalment thereof ordered to he paid as afore- 
said, it shall be lawful for the judge in his 
discretion to suspend or stay ahy judgment, 
order or execution given, made or issued, in 
3uch action for such time as the judge shall think 
fit, aiul so from time to time until it shall 
appear by the like proof as aforesaid that such 
temporary cause of disability has ceased. 

95. Regulating the sale of goods taken in 
execution. 

90. Distresses to be within the provisions of 
/ & 8 G, 4, c. 17. 

Lien for Bent. 

97. That no landlord of any tenement let at "\ 
a weekly rent shall have any claim or lien upon 
any goods taken in execution under the process 
of any court held under this act for more than 
four weeks rent ; and if any such tenement 
shall he let for any other term less than one 
year, the landlord shall not have any claim or 
lien upon such goods for more than the arrears 
of rent accruing during two such terms or 
times of payment ; and if such tenement shall 
be let for a yearly or other holding for a longer 

eriod, such landlord shall not be entitled to 
ave any claim or lien upon- such goods for 
more than one year’s arrear. 

98. That no judgment or execution shall be 
stayed, delayed, or reversed upon or by any 
writ of error or supersedeas thereon to be suea 
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for the reversing of any judgment given in any 
court nolden under the provisions of this act. 

99. Execution to be superseded on payment 
of debt and costs. 

100. Debtor to be discharged from custody 
upon payment of debt. 

101. Minutes of proceedings to be kept. 

102. Lists of unclaimed suitors’ money to be 
made out. 

103. All suitors’ money paid into court, and 
unclaimed for six years to go into the court 
fund. 

r any person shall wilfully insult 

; the iudge or any juror or any bailiff or officer 
of the said court, for the time being, during his 


i 


brought without writ in any court held under 
this act. 

111. That in every such action of replevin 
the plaint shall be entered in the court nolden 
under this act for the district wherein the dis- 
tress was taken. 

112. That in case either party to any such 
action of replevin shall declare to the court in 
which such action shall be brought that the 
title to any corporeal or incorporeal heredita- 
ment. or to any toll, market, fair, or franchise, 
is in question, or that the rent or damage in 
respect of whicli the distress shall have been 
taken is more than the sum of 20/., and shall 

„ ( become bound, with two sufficient sureties, to 

sitting or attendance in court, or in going to i be approved by the clerk of the court in such 
or returning from the court, or shall wilfully sums as to the judge shall seem reasonq}rie, re- 
interrupt the proceedings of the court, or other- gard being had to the nature of the claim, and 
wise misbehave in court, it shall be lawful for | tne alleged value or amount of the property in 
any bailiff or officer of the court, with or with- j dispute, or of the rent or damage, to prosecute 
out the assistance of any other person, by the ( the suit with effect and without delay, and to 
order of the judge, to take such offender into ' prove before the court by which such suit shall 
custody, and detain him until the rising of the | ne tried that such title as aforesaid is in dispute 
court; and the judge shall be empowered, if he: between the parties, or that there was ground 
shall think fit, by a warrant under his hand for believing that the said rent or damage was 
and sealed with the seal of the court, to commit | more than 20/., then, and not otherwise, the 
any such offender to any prison to which he action may be removed before any court com- 
has power to commit offenders under this act petent to try the same in such manner as hath 
for any time not exceeding seven days, or to j been accustomed. 


impose upon any such offender a fine not ex- 
ceeding 5/. for every such offence, and in 
default of payment thereof to commit the 
offender to any such prison as aforesaid for any 
time not exceeding seven days, unless the said 
fine be sooner paid. 

f 105. Penalty for assaulting bailiffs or rcs- 
' cuing goods taken in execution. 

10G. Bailiffs made answerable for escapes. 


i Small Tenements. 

113. That when and so soon as the term and 
interest of the tenant of any bouse, land, or 
other corporeal hereditament, where the value of 
j the premises or the rent payable in respect of 
J such tenancy did not exceed the sum of 50/. 
j by the year, and upon which no line shall have 
been paid, shall have ended, or shall have been 


and neglect to levy execution. * duly determined by a legal notice to quit, and 

107. That if any clerk, bailiff, or officer of , such tenant, or, if such tenant do not actually 
the court acting under colour or pretence of j occupy the premises, or occupy only a part 
the process of the said court shall be charged i thereof, any person by whom the same or any 
with extortion or misconduct, or with not duly , part thereof shall lie then actually occupied, 
paying or accounting for any money levied by j shall neglect or refuse to quit and deliver up 
him under the authority of this act, it shall be possession of the premises, or of such part 
lawful for the judge to inquire into such matter ] thereof respectively, it shall be lawful for the 


U 


in a summary way, and for that purpose to 
summon and enforce the attendance of all ne- 
cessary patties in like manner as the attendance 
of witnesses in any case may be enforced, and 
to make such order thereupon for the repayment 
of any money extorted, or for the due payment 
of any money so levied as aforesaid, and for the 
payment of such damages and costs, as he shall 
think just ; and in default of payment of any 
money so ordered to be paid, payment of the 
same may be enforced by such ways and means 
as are herein provided for enforcing a judgment 
recovered in the said court. 

108. Officers taking any fee besides the fees 
allowed to be discharged. 

109. Claims as to goods taken in execution 
to be adjudicated in court. 


Actions of Replevin . 


110. That all actions of replevin in cases of 
distress for rent, arrear, or damage faisant 
within the jurisdiction of the court shall be 


landlord or his agent to enter a plaint in the 
county court to be holden under this act, and 
thereupon a summons shall issue to the person 
so neglecting or refusing ; and if the tenant or 
occupier shall not thereupon appear at the time 
and place appointed, and show cause to the 
contrary, ana shall still neglect or refuse to 
deliver up possession of the premises, or of 
such part thereof of which he is then in posses- 
sion, to the said landlord or liis agent, it shall 
be lawful for such landlord or agent to give to 
the court proof of the holding, and of the end 
or other determination of the tenancy, with the 
time or manner thereof, and, where the title of 
the landlord has accrued since the letting of 
the premises,- the right by which he claims the 
possession ; and upon proof of service of the 
summons, and of tne neglect or refusal of the 
tenant or occupier, as the case may be, it shall 
be lawful for the judge to issue a warrant 
under the seal of the court to any bailiff of the 
court, requiring and authorising him, within ft 
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period to he therein named, not less than seven 
or more than ten clear days from the date of 
such warrant, to give possession of the premises 
to such landlord or agent ; and such warrant 
shall be a suflicent warrant to the said bailiff tq 
enter upon the premises, with such assistants 
as he shall deem necessary, and to give posses- 
sion accordingly : Provided always, that entry 
upon any such warrant shall not be made on a 
Sunday , Good Friday , or Christmas Day , or at 
any time except between the hours of nine in j 
the morning and four in the afternoon ; Pro- ] 
vided also, that nothing herein contained shall j 
be deemed to protect any person by whom any j 
such warrant shall be sued out of the county ; 
court from any action which may he brought j 
against him by any such tenant or occupier for 
or in respect of such entry and taking possession j 
where such person had not, at the time of suing 
out the same as aforesaid, lawful right to the 
possession of the same premises. 

114. That such summons as last aforesaid 
may he served either personally or by leaving 
the same with some person being in and appa- 
rently residing at the place of abode of the per- 
son or persons so holding over as aforesaid ; 
provided that if the person or persons so hold- 
ing over, or any or cither of them, cannot be 
found, and the place of abode of such person 
or persons shall either not be known, or ad- 
mission thereto cannot be obtained for serving 
such summons, the posting of the said sum- 
mons on some conspicuous part of the premises 
so held over shall he deemed to he good ser- 
vice upon such person or persons respectively. 

115. That it shall not be lawful to bring any 
action or prosecution against the judge or 
against the clerk of the court by whom such 
warrant as aforesaid shall have been issued, or 
against any bailiff or other person by whom 
such warrant inay be executed or summons af- 
fixed, for issuing such warrant, or executing 
the same respectively, or affixing such sum- 
mons, by reason that the person by whom the 
6amc shall be sued out lmd not lawful right to ! 
the possession of the premises. 

1 16. Where landlord has a lawful title, he 
shall not he deemed a trespasser by reason of 
irregularity. 

117. That in every case in which the person 
by whom any such warrant shall be sued out 
of the county court had not at the time of suing 
out the same lawful right to the possession of 
the premises, the suing out of any such war- 
rant as last aforesaid shall be deemed a trespass 
by him against the tenant or occupier of the 
premises, although no entry shall be made by 
virtue of the warrant ; and in case any such 
tenant or occupier will become bound, with 
two sufficient sureties, to be approved by the 
clerk of the court, in such sum as to the judge 
shall seem reasonable, regard being had to the 
value of the premises, and to the probable 
cost of such action, to sue the person by whom 
such warrant was sued out with effect and 
without delay, and to pay all the costs of the 
proceeding in such action in case a verdict shall 
pass for the defendant, or the plaintiff shall dis- 


continue or not prosecute his action or become 
nonsuit therein, execution upon the warrant 
shall be stayed until judgment shall have been 
given in such action of trespass ; and if upon 
the trial of such action of trespass a verdict 
shall pass for the plaintiff, such verdict and 
judgment thereupon shall supersede the said 
warrant. 

1 is. Proceedings on the bond. 

Concurrent Jurisdiction in Certain Cases . 

1 10. That all actions and proceedings which 
before the passing of this act might have been 
brought in any of her Majesty’s courts at 
Westminster, or in the Court of Common Pleas 
at Lancaster, where the plaintiff dwells more 
than twenty miles from the defendant, or where 
| the cause of action did not arise wholly or in 
■ some material point within the jurisdiction of 
' the court within which the defendant dwells or 
i carries on his business at the time of the action 
! brought, or where any officer of the county 
; court shall be a party, may be brought and de- 
' tervnined in any such superior court, at the 
election of the party suing or proceeding, as if 
' this act had not been passed. 

120. That if any action shall he prosecuted 
after the commencement of this act in any one 
of her Majesty’s courts of record at Westmin- 
ster, or in the Court of Common Pleas at Lan- 
caster, for any cause other than those lastly 
herein-before specified, for which a plaint might 
have been entered in any court holden under 
ibis act, and a verdict shall he found for the 
plaintiff for a sum less than 20/., the said plain- 
tiff shall have judgment to recover such sum 
only, and no costs ; and if a verdict shall not 
be found for the plaintiff the defendant shall 
he cnlitled to his costs as between attorney and 
client, unless in either case the judge, who shall 
try the cause shall certify on the back of the 
record that the action was fit to be brought in 
such superior court. 

121. Penalties to be recovered before a 
justice* and levied by distress. 

122. In default of security, offender may be 
detained till return of warrant of distress. 

123. In default of distress, offender may be 
committed. 

124. Penalties to go unto the general fund. 

125. Justices may proceed by summons in 
the recovery of penalties. 

120. Form of conviction. 

127. Proceedings uot to be quashed for want 
of form. 

12S. Distress not unlawful for want of form, 
i Limitation of Actions. 

1 29. And for the protection of persons act- 
ing in the execution of this act, be it enacted, 

. That all actions and prosecutions to be cora- 
i menced against any person for anything done 
, in pursuance of this act shall be laid and tried 
| in the county where the fact was committed, 
and shall be commenced within three calendar 
months after the fact committed, and not after- 
wards, or otherwise ; and norice in writing of 
such action, and of the cause thereof, shall be 

i 
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given to the defendant one calendar month at 
least before the commencement of the action ; 
and no plaintiff shall recover in any such action 
if tender of sufficient amends shall have been 
made before such action brought, or if after 
action brought a sufficient sum of money shall 
have been paid into court, with costs, by or on 
behalf of the defendant. 

130. That if any person shall bring any suit 
in any of her Majesty’s superior courts at 
Westminster, or in the Court of Common 
Fleas at Lancaster, in respect of any grievance 
committed by any clerk, bailiff, or officer of 
any court holden under this act, tinder colour 
or pretence of the process of the said court, and 
the jury upon the trial of the action shall not 
find greater damages for the plaintiff than the 
sum of 20/., no costs shall be awarded to the 
plaintiff in such action unless the judge shall 
certify in court upon the back of the record 
that the action was fit to be brought in such 
superior court. 

131. Act not to affect rights of Universities 
of Oxford or Cambridge. 

132. Interpretation of act. 


LIST OF PUBLIC GENERAL ACTS. 


Cap. 8. An Act to make further provisions 
as to unclaimed Stock and Dividends of the 
South Sea Company. March 30 , 1846. 

Cap. 9. An Act for amending the Act for 
rendering effective the Services of the Chelsea 
Out- Pensioners, and extending it to the Out- 
Pensioners of Greenwich Hospital. April 2, 
1846. 

Cain 10. An Act for regulating the Payment 
of the Out-Pensioners of Greenwich and Chel- 
sea Hospitals. April 2, 1846. 

Cap. 11 . An Act for punishing Mutiny and 
Desertion, and for the better Payment of the 
Army and their Quarters. April 2, 1846. 

Cap. 12. An Act for the Regulation of Her 
Majesty’s Royal Marine Forces while on shore. 
April 2, 1846. • 

Cap. 13. An Act to indemnify such Persons 
in the United Kingdom as have omitted to 
qualify themselves for Offices and Kmploy- 
ments, and to extend the time limited for those 
purposes respectively, until the 25th day of 
March 1S4/. May 14. 1846. See 

Cap. 11. An Act to continue until the 1st 
day of March 18 17 , and from thence to the 
end of the then next Session of Parliament, the 
several Acts relating to Insolvent Debtors in 
India. May 14, 1846. 


9 Victoria. 

Cain 1 . An Act for the further amendment 
of the Acts for the Extension and Promotion of 
Public Works in Ireland. March 5, 1840. 

Cain 2. An Act to authorize Grand Juries 
in Ireland, at the Spring Assizes of the present 
year, to appoint Extraordinary Presentment 
Sessions; to empower such Sessions to make 
Presentment fog County Works, and to provide 
Funds for the Execution of such Works, and 
also to provide for the more prompt Payment 
of Contractors for works under Grand Jury 
Presentments in Ireland, March 5, 1846. 

Cap. 3. An Act to encourage the Sea 
Fisheries of Ireland, by promoting and aiding 
with Grants of public Money the Construction 
of Piers, Harbours, and other Works. March 
5, 1846, 

Cap. 4. An Act to amend the Acts for pro- 
moting the Drainage of Lands, and Improve- 
ment of Navigation by Water Power in con- 
nexion with such Drainage in Ireland ; and to 
afford Facilities for increased Employment for 
the labouring Classes in Works of Drainage 
during the present year. March 5, 1846. 

Cap. 5. An Act to amend an Act for regu- 
lating the Construction and Use of Buildings 
in the Metropolis and its Neighbourhood. 
March 24, 1846. 

Cap. 6. An Act to make Provision, until 
the 1st day of September 1847, for the Treat- 
ment of poor Persons afflicted with Fever in 
Ireland. March 24, 1846. 

Cap. 7- An Act to apply the sum of Eight 
Millions out of the Consolidated Fund to the 
Service of the Year 1846« March 30, 1846. 


Cain 15. An -\ct for raising the Sum of 
Eighteen Millions Three Hundred and Eighty 
Thousand Two Hundred Pounds, by Ex- 
chequer Bills, for the Service of the Year 1846. 
May 14, 1816. 

Cap. 16. An Act to authorize the Inclosure 
of certain Lands, in pursuance of the Recom- 
mendation of the In closure Comm issioners for 
England and Wales. May 14, ls4G. 

Cain 1 ?. An Act for the Abolition of the 
exclusive Privilege of trading in Burghs in 
Scotland. May 14, 1846. 

Cap. 18. An Act to amend Two Clerical 
Errors in an Act of the last Session, for regu- 
lating the Labour of Children, young Persons, 
and Women in Print Works. June 18 , 1846. 

Cap. 19, An Act to amend an Act of the 
second and third years of his late Majesty, by 
providing additional Booths or Polling Places 
at Elections in Ireland, where the number of 
Electors whose Names shall begin with the 
same LctteP'of the Alphabet shall exceed a cer- 
tain number. June 18, 1846. 

Cap. 2o. An Act to amend an Act of the 
2nd year of her present Majesty for providing 
for the Custody of certain Monies paid, in pur- 
suance of the Standing Orders of either House 
of Parliament, by Subscribers to Works or 
Undertakings to be effected under the autho- 
rity of Parliament. June 18, 1846. See the 
Act, p. 236, ante . 

Cap. 21. An Act to enable the Right Hon. 
Henry Viscount Hardinge to receive the full 
Benefit of an annuity of 5,000/. granted to him 
by the East India Company, June 18, 1846. 
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ATTORNEYS TO BE ADMITTED, 
Michaelmas Term , 1846. 
[Concluded from page 222.] 


Ouctn’e 

Clerks ’ Names and Residences • 

Patrick, Charles, 29, Wilmington Square; 

and Soley Terrace .... 
Powell, Frederick, 20, Newman Street, Oxford 
Street ; and Knaresborougli . 

Radcliffe, Thomas, 7, Park Terrace, Camden 
Town ; and Blackburn • 

Rowcliffe, Edward Lee, 32, Fitzroy Sqfiare ; 

and Stogumber .... 
Robson, William W., jun.. Bishop Wear- 

mouth 

Robinson, Henry, Kirkhy Lonsdale 
Shelley, William Parker, 34, Queen’s Square, 
Bloomsbury ; and West Bromwich . 
Spraggett, George, 18, Golden Square ; South- 
urn ; and Upper Stamford Street 

Shafto, John Cuthbert, 13, Clifford's Inn; 

and Sunderland .... 
Simpson, Robert John, 40, Commercial Road, 
Lambeth ; and N ewark-upon-Trent 
Smith, George Archer, 33, Devonshire Street, 
Queen’s Square ; East Retford ; and 

Store Street 

Shaw, Richard, jun., 25, Lincoln’s Inn Fields ; 

and Burnley 

Sherwood, Frederick, 31, Woburn Square 
Stone, Joseph, Matlock ; and Helper 
Slancy, Robert, Newcastle-under- Lyne . 
Stretton, George, Nottingham ; and Everett 

Street 

Simpson, Reuben, 34, East Street, Red Lion 
Square ; and Shaftesbury Terrace . 
Sheppard, Shearman, 30, Northampton Sqr. 

Shafto, George Dalston, 13, Clifford's Inn; 

and Durham 

Sanderson, John, 22, Everett Street, Bruns- 
wick Square ; Everton ; and Rock Ferry 
Somerville, Stafford Baxter, Doncaster . 
Snell, Silas, 6, Claremont Square, Pentonville ; 

Stamford Street ; and Great Torrington 
Tribe, Henry, 32, Melton Street, Euston Squar 

Thompson, Richard, Barlby Hall, near Selby ; 

and Sheffield 

Turner, William Ilawson, 50, Canterbury 
Street, York Road .... 
Templer, William Force, 59, Lincoln's Inn 
Fields ; Launceston ; and Greenwich 
Thorn, Simeon, Agnes Cottage, Kensal Green 

Tweed, George Tash, 4, Alfred Place, Bedford 

Square 

Voss, Robert, 23, River Street, Myddleton 

Square 

Unwin, Frederick George,31, Bartlett’s Build- 
ings, Holborn ; and Sawbridgcworth 
Ward, Newman, 22, Portsea Place, Connaught 
Square • • * . . 


tttnefe. 

To whom Articled , Assigned, fyc. 

Robert Aiskell Davison, Bishop Wearmouth 
Samuel Powell, jun., Knaresborough 
Charles Lever, King’s Road 

James Neville, Blackburn 

Charles Rowcliffe, Stogumber 

George Walton Wright, Sunderland 
Francis Pearson, Kirkhy Lonsdale 

John Clarke Chaplin, Birmingham 
Thomas Samuel Wright, and Robert Frederick 
Welchman, Southam ; and Leamington 
Priors 

John Sexhall Kidson, Sunderland 
John Kidson, Sunderland 

William Whaley Billyard, Budleigh Salterton 


William Newton, East Retford 
Richard Shaw, sen., and Robert Artindale, 
Burnley 

George Vincent, King’s Bench Walk 
James Oldham, Swettenliam, Belper 
Francis Stanier, Newcastle-under-Lyne 
George Freeth, Nottingham 
George Rawson, Nottingham, 

John Goodeve, Raymond Buildings 
Charles Shearman, Late of Gray’s Inn Square 
George Capes, Field Court 

John Burrell, Durham. 

John Sanders, Liverpool 
John Shaw, Liverpool 
Edmund Baxter, Doncaster 

Henry Adoniah Vallack, Great Torrington 
William Tribe, Worthing 
Thomas Loftus, New Inn 

Albert Smith, Sheffield 

Henry Copeman, Kingston-upon-Hull 
Charles Gurney, and John Lethbridge Cowlard, 
Launceston 

John Hamilton, Berner’s Street 

Thomas Francis Justice, Berner’s Street 
Charles Mason Innes Pollock, Parliament St. 
Henry Hugh Beckitt, Lincoln’s Inn 

Henry Philipps, Sise Lane 

Thomas Unwin, Sawbridgeworth 
William James Norton, New Street, Bishops* 
gate Street 
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Walker, Edward, Bungay; and Hampstead 

Welford, Edward Davison, 7, Wakefield St. ; ’ 
and Hexham ...... 

Wilkinson, Richard, 10, Rufford’s Row, Is- 

_ lin fft? n . 

Wing, William, jun., Huntingdon ; and Mill- 

man Street 

Watson, William, 3, Durham Terrace, 
Chelsea ; Shawfield Street, Chelsea ; and 

Shrewsbury 

Wratislaw, Charles Edward, 16, Norfolk St., 
Park Lane ; and Rugby .... 
Wills, William Ridoub, 46, Great Ormond St. ; 

and Birmingham 

Wilmot, William Bendry, 5, Cloudesley 
Square ; Felix Place, Islington ; and 

Chippenham 

Willmott, Frederick, 83, High Street, South- 
wark 

Wells, Algernon, Upper Clapton . 

Williams, George, 31, Alfred Place, Bedford 

Square 

Ward, Alfred, Barnes 

White, Charles Edward, 8, Cambridge Square, 
Hyde Park 

Woodrooffe, George Thomas, 7, Staple Inn ; 

and Great Coram Street .... 
Whatley, George, 6, Spencer Street, Clerken- 
well 


James Taylor Margit6on, Bungay 
Edward Welford, Hexham 
Roger Moser, Kendal 
Charles Margetts, Huntingdon 


George Harper, Whitchurch 
William Ferdinand Wratislaw, Rugby 
William Wills, Birmingham 


William Wilmot, Chippenham 
Ricliard*Carpt‘iiter Smith, Bridge Street, South- 
wark • 

Josiah Wilkinson, Nicholas Lane 
Edward Danicll, Colchester 

William Williams, Alfred Place 
William Williams, Alfred Place 

Edward White, Great Marlborough Street 

William Woodrooffe, Lincoln’s Inn 
George Lawson Wlmtley, Mitchel Dean 
George Bccke, Lincoln's Inn Fields. 


Added to the List pursuant to Judges ’ Orders . 

Collier, Thomas George, 2, Adelaide Terrace, 

New Windsor Charles Ilird, Upper Marylcbonc Street 

Coleridge, Francis James, 8, Mill Street, 

Hanover Square; Ottery Saint Mary . Francis George Coleridge, Ottery Saint Mary. 
Dean, John Joseph, 16, Essex Street, Strand . William Dean, Essex Street, Strand. 


LEGAL ANTIQUITIES. 


REGISTRUM BREVIUM. 

We have been favoured with the inspection 
of a manuscript of the 13th century, tern. 
Edward 3, about 100 years before the in- 
vention of printing; Caxton, the father of 
English printing, having printed liis Chronicles 
in 1480. 

It is entirely composed of precedents for 
writs, each section containing a distinct process 
or plaint, and then embodying every variety of 
wrong and remedy. Initial letters are used in- 
stead of names , wnicli show it to he a hook of 
forms , and not a book of record . On the fly- 
leaf at the end, is the following memorandum : 
— “ This book belongs to Richard Willoghby , 
qf the county of Rutland, Esquire , which he sent 
Mich . Hunt, Librarian, in Easter Term, 1469, 
in the 9thyear qf Edward IVth, to keep for his 
usef The name (imperfectly cancelled) on 
the fly-leaf at the beginning appears to he 
" Richard Preston By the hand of this 
gentleman, it was no douDt restored to a de- 
scendant of its original possessor, and the 
identity of ownership is clearly proved by a 


motto written on the lly-Icaf at the end, very 
often repeated — 

“ Hum sumus in mundo , 

Vivamus corde jocundo 

A maxim which its present claimant and his 
family have adopted for many years. 

There can be no doubt hut that the manu- 
script itself is the identical work known in the 
earliest times by the name of the M Registrum 
omnium brevium, 99 and which is expressly men- 
tioned by Blackstone in the chapter on private 
wrongs, book 3, cap. 10, sec. 2, p. 18J, as 
follows : — 

“ It were therefore endless to recount all the 
several divisions of writs of entry, which the 
different circumstances of the respective de- 
mandants may require, and which arc furnished 
by the laws of England, the same thing being 
plainly and clearly chalked out in that most 
ancient and highly venerable collection of legal 
forms * The Registrum Omnium Brevium , 9 or 
register of such writs as are sueable out of the 
king’s courts, upon which Fitzherbert’s Natura 
Brevium is a comment, and in which every man 
who is injured will be sure to find a method of 
relief exactly adapted to his own case, described 
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in the compass of a few lines, and yet without 
the omission of any material circumstance.” 

In the same book, cap. 4, sec. 52, p. 51, 
Blackstone says : — “ In these early times the 
chief judicial employment for the Chancellor 
must have been in devising new writs directed 
to the courts of common law, to give remedy in 
cases where none was before administered. And 
it was provided bystat Westm. 2, 13 Edward 
1, cap. 24, * that whenever (from thenceforth) in 
one case a writ shall be found in the chancery, 
and in a like case falling umdcr the same right, 
and requiring like remedy, no precedent of a 
writ can be produced, the clerks in chancery 
shall agree in framing a new one , and if they 
cannot agree, it shall be adjourned to the next 
parliament , when a writ shall be framed by the J 
consent of the learned in the law, lest it happen j 
for the future that the court of our lord the king 
be deficient in doing justice to the suitors / And i 
this accounts for the very great variety of writs j 
of trespass on the case, to be met with on the : 
register, whereby the suitor had ready relief, 
according to the exigency of his business, and 
adapted to the speciality, reason, and equity of 
liis very case.” 

The following are a few specimens of these 
writs ; they arc extremely curious, and much 
better worded than those of the present day, 
notwithstanding all that the “ march of in- 
tellect ” has done for us. 

Of Trespass. — In the Bench. 

The king to the sheriffs of Somerset, greet- 
ing. If A. make you secure, &c., then put by 
gages and safe pledges It. that he be before our 
justices at Westminster, (or thus,) that lie be- 
fore us in eight days of Saiut Michael, wlieret 
soever we shall then be in England, to show 
wherefore with force and arms he made an as- 
sault upon the said A., at t\\, and beat, 
wounded, and ill-treated him, so that his life 
was despaired of, and other wrongs to him did, 
to the grievous injury, &c., and against the 
peace, &c. 

Imprisonment until he agreed to pay money . 

To shew wherefore with force and arms he took, 
imprisoned, and ill-treated the said A at II’., | 
and detained him in prison there, until he made 
an agreement with the said A . II. to pay him a 
certain sum of money for his release, and other 
wrongs, &c. 

Hunting in a warren. 

To show wherefore with force and arms he 
entered the free warren of the said A , at IV., 
and hunted in it, without his leave or license, 
and took and carried away his hares, rabbits, 
pheasants, and partridges. 

Breach of a deed by which the abbott was bound 
to find food, «5rc. 

Put, &c. the Abbott of R . and C., one of the 
monks of the said abbey, to show. See . where- 
fore they have maliciously broken a certain 
deed in writing, sealed with the common seal 
of tihe eaid house, by which the said abbott and 
convent of the same place were bound to the 


aforesaid P., to find her in food and raiment, 
and all things necessary to her,' until the said 
abbott and convent married her to some man 
who had twenty pounds in land or rent — at W . 
— and other wrongs, &c. 

The King’s writ thrown into the dirt . 

If M., Sec. make you secure, &c. then put J., 
8c c. to answer us as well as the aforesaid Mi, 
wherefore when the aforesaid^ M., lately in our 
court, claimed our certain writ of prohibition 
against the aforesaid T., that he should not 
prosecute in the ecclesiastical court, a certain 
plea of chattels and debts, which was neither 
grounded on testament or on marriage, and the 
said M. declared the said writ to the said T. at, 
and the said T. then and there took our said 
writ and threw it into the dirt, and stamped 
upon it, and prosecuted the same suit in the 
ecclesiastical court in contempt of us, to the 
damage of the said M and contrary to our 
prohibition, &c. And have there, &c. 

Posts and pales broken , by which the mine fell in . 

Wherefore, with force and arms they broke 
the posts and pales in the mine of the afore- 
said A., at W., there placed for the purpose of 
supporting the aforesaid mine, by which the 
aforesaid mine and the earth fell m, and the 
said A. totally lost the profit of his aforesaid 
mine, and took and carried away sea coals pro- 
cured from the said mine, to the value of, 8c c. 

Innkeepers held liable for the goods of their 
guests. 

The king to the sheriffs, &c. If A . make 
you secure, &c., then put J ., &c., to show for 
that, according to the custom of our realm of 
England, innkeepers who keep common inns 
for the entertainment of travellers, where inns 
of this kind are, are bound to keep travellers 
in those inns, and their goods within those 
inns, without subtraction or loss, by night and 
by day, so that by the neglect or default of 
such innkeepers, no damage shall happen to 
their guests, by the default of the said J some 
evil disposed persons took and carried away 
goods and chattels of the said A., who was 
lately come to the said inn, to the value of 10/., 
and sixty shillings of his money, in counted 
money, in the inn of the said J., at W., and 
other wrongs did, 8cc to the great loss, 8cc ., 
and against the custom aforesaid, and have 
there, &c. 

Of intrusion after the death of the tenant in 
dower. 

The king to the sheriff of Derby, greeting, 
i Command A. that he render to P. C. one 
of land, with the appurtenances in C., which he 
claims to be his right and inheritance, and in 
which land A . hath no right of entry, bnt by 
the intrusion which he made in it after the 
death of M., who was the wife of C., who held 
it in dower of the gift of the aforesaid C., *her 
aforesaid husbaad, the father or the brother of 
the aforesaid P. C., whose heir he is, at he say*. 
And unless, &c. 
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3Lorft C^ncrQor. (Cottenham.) 

Blenkinsopp v. Blenkinsopp . July 7, 184(5. 

NEW ORDERS. — SERVICE OP PROCESS. — 
JURISDICTION. 

The 33 rd Order of May , 1845, enabling the 
court to order service of subpana to appear 
and answer , “ where a defendant in any 
suit is out of the jurisdiction ,” is not limited 
by the 2 IVill . 4, c . 33, and 4 t}* 5 Will. 4, 
c. 82, to suits instituted in respect of lands 
or tenements, or hereditaments in England 
or Wales. 

Upon motion in this cause, (See 3 1 L. 0. 3 is), 
supported by an affidavit, that the defendant 
was residing within the precincts of Ilolyrood 
Palace, in Scotland ; the Master of the Rolls 
ordered, that the plaintitF should be at liberty 
to serve the defendant anywhere in Scotland 
with subpoena, to appear within eight days and 
to answer within one month. 

Mr. Wakefield \ with whom was Mr. Faber , 
moved to discharge the above order, upon the 
ground that the statutes of 2 Will. 4, c\ 33, and 
4 & 5 Will. 4, c. 82, required the suit to be 
instituted in respect to lands or tenements, or 
hereditaments in England or Wales, and thus 
controlled the wording of the 23rd General 
Order of May, 1845. The learned counsel as- 
serted, that the present suit was not in respect 
of any lands or tenements or hereditaments in 
England or Wales, and cited Buchanan v. 
Rucker , 9 East, 192, and Whitmore v. Ryan, 4 
Hare, 612. 

Mr. Glasse and Mr. Moxon argued, that the 
words of the general order were explicit, and 
that the jurisdiction of the court was not con- 
fined by the statute referred to on the other 
side. They relied upon the case of Whitmore 
v. Ryan , (supra.) In other respects, the order 
of the Master of the Rolls complied with the 
articles of the general order. Brown v. Stanton , 
and Jones v. Geddes , 15 Law Jour. G5, (Chan.) 

The Ijord Chancellor refused to rescind the 
order of the Master of the Rolls . It might 
or might not have been prudent to have 
assimilated the words of the 33rd Order to 
those in the above mentioned statutes, but a 
discretion had been vested in the court to grant 
such application, and the order appealed 
against had been made in conformity with the j 
general order. 

Motion dismissed with costs. 


Lord Chancellor. SU 

“ citizen," in cases where the latter was 
the appellation used before the passing <f 
the act . 

In an information by the Attorney General 
against the Corporation of Worcester, the latter 
was designated as " The Mayor, Aldermen, and 
Burgesses of the City of Worcester.” In the 
answer to the information the corporation waa 
styled, “ The Mayor, Aldermen, and Citizens 
of the City of Worcester.” Counsel for the 
corporation applied to Vice-Chancellor Wtgram 
for permission to amend its description in the 
answer* by adding the words, “ in the said infor- 
mation called the Mayor, Aldermen, and Bur- 
gesses, &(*. but his Honour refused the ap- 
plication as being unnecessary, and decided 
that th ’ corporation should answer by the 
name mentioned in the information. 

Mr. Rolt appealed from the decision of tno 
Vice-Chancellor, as it was important for the 
corporation to know the title by which it should 
he designated in its legal documents, and. he 
contended that the 6th section of the Municipal 
Corporation Act, (5 & G W. 4, c. 76,) which 
enacted that the body corporate of any borough 
mentioned in the schedules should bear the 
name of the Mayor, Aldermen, and Burgesses 
of such borough, was controlled by the Inter- 
pretation Clause, which directed, inter “iat 
the word “ Burgess ” should he read “Citizen 
in the case of a city, and lie referred Ins lord* 
ship to the various sections of the act in which 
a distinction was made between a city and a 

borough. , , . A r 

Mr. Wood maintained, that the object of the 
Gth section in the act was to produce uniformity 
of designation, and that the relators had cor- 
rectly named the corporation. 

Lord Chancellor . By the Gth sect, it is enacted, 
that after the first election of councillors under 
this act, in any borough, the body or reputed 
body corporate named in the schedules in con- 
nexion with such borough, shall take and bear 
the name of the mayor, aldermen, and bur- 
gesses, but the act was dealing with cities as 
well as with boroughs. By the Interpretation 
Clause “ burgess ” is to mean “ citizen in tno 
case of a city, and the object of such a clause 
is to prevent repetition. Therefore, in cases oi 
cities, the Gth section is to be read as if printed 
“ mayor, aldermen, and citizens .” r l bis read- 
ing is confirmed by the clause (137) I which re- 
fers to “ a citizen of the city of Oxford, and 
“ a burgess of the borough of Cambridge. 
The misdescription of the corporation must 
therefore be amended^costs of the application 
in the court below to be paid by the corpora- 
tion, but no order made in respect of those in 
the present appeal. 


"" i 

Attorney-General v. Corporation of Worcester , 1 
July 7 and 8, 1846. j 

MUNICIPAL CORPORATION ACT. — STYLE OF j 
CORPORATIONS. j 

The Municipal Corporation Act does not sub - j 

stitute the worn u burgess ” for that of] 


Hemmery v. Dingwall . July 7th, 1846. 

ENLARGING PUBLICATION. NEW ORDERS. 

When the defendant will not be prejudiced , 
the plaintiff may have the time for passing 
publication enlarged, upon paying all the 
costs of the application . 
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Mr. Willcock applied, on behalf of the plain- 
tiff, for an order to enlarge the time of passing 
publication. The Vice-Chancellor of England 
nad refused a previous application, being of 
opinion that there were no grounds for the 
motion. By the 12th of the New Orders of 
May, 1845, months not expressed to be calen- 
dar are to be computed as lunar. The solicitor 
had overlooked this distinction. The suit in- 
volved the investigation of very complicated 
accounts, and the learned counsel stated that 
it had been, latterly at least, diligently prose- 
cuted. After notice of this appeal the defend- 
ant had given notice of a motion to dismiss the 
bill for want of prosecution, but could not pos- 
sibly be heard before the long vacation, and 
therefore would not be prejudiced by the court 
conceding the plaintiff’s application. # 

Mr. Romilly and Mr. Southgate urged that 
no cast: had been made out for the indulgence 
prayed. The mistake of the solicitor could not 
be advanced as a reason for it. If the applica- 
tion should be granted, they submitted that the 
plaintiff shoula pay the costs of the present 
motion, of that before the Vice-Chancellor, and 
of the defendant’s notice to dismiss. 

The hard Chancellor thought that upon 
these terms the application might be granted ; 
but parties must not speculate on the indulgence 
of the court. The present case rested entirely 
upon the fact, that the defendant would not be 
thereby delayed, as he would not be able to 
proceed until the long vacation. The mistake 
of the solicitor was no justification, as the 
words of the order arc explicit, and it is the 
duty of that part of the profession to be ac- 
quainted with the practice. 

Time enlarged until the 1st day of Michael- 
mas Term. 

liollfi Coiut. 

Jope v. Pearce . May 22, 184G. 

PAYMENT OF MONEY OUT OF COURT. — 
EVIDENCE OF MARRIAGE. 

On an apptication for payment out of court 
of a fund belonging to a married woman , 
the court mil not dispense with the produc- 
tion of a register of the marriage , although 
the marriage may have been solemnized 
abroad ; unless evidence is produced to show 
that a certificate of the register could not 
be obtained. 

A petition was presented in this case for 
payment to the appointee of Deborah Pope, for- 
merly Deborah Jope, of a sum of stock which 
had been transferred to her account previous 
to her marriage, on an affidavit of no settle- 
ment. The affidavits in support of the marriage 
was made by the Baptist minister who per- 
formed the ceremony, his deposition merely 
stating, that he joined the parties together in 
the bonds of holy matrimony on the day men- 
tioned in the affidavit. The marriage took 
place in America, and it was stated that it was 
not the practice among Baptist congregations 
there to keep any register of marriages. 


Mr. Rogers for the petitioners. 

Mr. Miller for the defendants, the trustees. 

The Master of the Rolls said, the mere state- 
ment of the parties having been married, was 
not sufficient, without the production of a copy 
of the register of the marriage, and if that 
document could not be produced, some evi- 
dence should be given to satisfy the court that 
no register was kept, and that the usual evi- 
dence required in such cases could not there^ 
fore be furnished. 


>7(ccsCftancrilor of fQfnglanb. 

Bradley v. Teale . June 12tli, 1846. 

PARTNERSHIP. — PAYMENT OF MONEY INTO 
COURT. 

The court will not, on a bill filed by a part- 
ner for an account of partnership transac- 
tions, order payment into court of a balance 
admitted by the defendant to be due from 
him to the partnership, unless he admits the 
amount to be in his hands. 

Tiie bill in this case was filed to carry into 
effect an agreement for the dissolution of a 
partnership, and to take an account of the part- 
nership assets. It appeared that the plaintiff 
under a misconception of the amount of the 
book-debts and stock-in-trade, agreed to accept 
the sum of 150/., which he considered to be the 
amount remaining in the hands of the defend- 
ant to which the plaintiff would be entitled as 
his share of the surplus after providing for the 
partnership liabilities ; but afterwards discover- 
ing his mistake, he refused to be bound by his 
offer. The defendant by his answer insisted, 
that the plaintiff was bound by his agreement, 
and offered to pay the 150Z. ; and upon this 
latter offer a motion was now made on the part 
of the plaintiff, that the defendant might be 
ordered to pay the 1 50/. into court, upon the 
ground, that the effect of his answer must be 
considered as an admission that this sum was 
in his hands. 

Mr. Southgate, for the motion. 

Mr. Chandless, contra. 

The Vice-Chancellor said, that in order to 
entitle a plaintiff to call upon a defendant to 
pay money into court, there must be a clear 
admission of the money being actually in his 
hands, or of its having been received by him. 
There was no such admission in this case, and 
the motion must therefore be refused with 
costs. 


«Quccn *0 ttcnrf). 

(Before the Four Judges.) 

The Queen v. The Great North of England Rail- 
way Company. Easter Term, 1846. 

PRACTICE. — TIME WHEN APPLICATION CAN 
BE MADE TO SET ASIDE AWARDS. 

A cause was referred by order of nisi prius, 
the arbitrator to have power to state on the 
face of his award such points of law as 
either party might require for the opinion 
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of this court . The award was made No- 
vember 13, 1844, and on the 1 6th of the 
same month notice of the award was given 
to the defendants . On the fourth day of 
Hilary Term following a rule nisi was ob- 
tained by the defendants for setting aside 
' the award and entering a verdict on several 
issues. 

Held, that the application to set aside the 
award was made too late. That , where a 
cause only is referred to an arbitrator, the 
same rule prevails in awards as it does in 
new trials , and that a motion be set aside, 
an award must be made within four days 
after publication , which period is to be cal- 
culated from the time when a party receives 
notice that the award has been made . 

An action was referred by an order of nwi 
prius , in 1842, in which a verdict was to be 
taken for the plaintiff, subject to the award of 
a barrister, and that he should have power to 
Btate on the face of his award such points of 
law for the opinion of this court as either of the 
said parties might raise and require him so to 
state. The arbitrator by his award directed 
the verdict for the plaintiff to stand, subject to 
be reduced, if certain items allowed for the 
plaintiff ought not to have been allowed. The 
award was made on the 13tli November, 1844, 
and on the 16th of the same month the defend- 
ants received notice of the decision of the arbi- 
trator. On the 4th day of Hilary Term follow- 
ing, a rule was obtained by the defendants for 
setting aside the award ana entering a verdict 
for them on several issues. 

Mr. Martin , Mr. Grainger, and Mr. Rew 
contended, that according to the practice of the 
court, the application to set aside the award 
had not been made within the proper time. In 
cases where the 'cause and all matters in dif- 
ference are referred, the general rule of practice 
is, that an application to set it aside may be 
made at any time before the last day of the 
next term after the making and publishing of 
the award. But in cases like the present, 
where the cause only is referred, then the prac- 
tice is the same as in motions for new trials 
which must be made within four days. This 
application ought to have been made within 
four days after the making and publishing the 
award. The subject is very fully discussed by 
Mr. Justice Coleridge, in Allenby v. Proud lock.* 
The same rule appears to have been laid down 
by the court in Hayward v. Philipps , b and 
Moors v. Batten . e 

The Solicitor General, (Sir F. Kelly) and Mr. 
Addison, contr&. Opinions of different judges 
have been expressed on this subject, but the 
rule of practice has never yet been decided 
after argument. An opinion was intimated by 
Coleridge, J., in Allenby v. Proudlock , d but it 
was never decided* that a motion to set aside an 
award made in term may not be made after four 
days from the publication. It is a matter of 


Queen’s Bench. 

discretion with the court. Macarthur v. Camp* 
bell.* [Lord Denman, C. J. We feel bound 
not to hear a motion for a new trial out of the 
four first days, unless under circumstances 
which amount to a motion having been made.l 
That is a rule of practice firmly established 
and of general notoriety. There is a great 
difference between an award and a motion for 
a new trial ; it may frequently happen that the 
parties ^cannot prepare affidavits and be ready to 
make the application within four days of publica- 
tion. The facts stated for the opinion of this 
court make it more in the nature of a special 
case than a motion to set aside an award, and 
therefore does not come within the rule. The 
defendants ought to be heard on the points re- 
served for the opinion of the court. [PaMesoe, 
J., referred to Anderson v- Fuller 

Lord Denman, C.J. It is quite clear that 
some limitation must exist as to this part of the 
practice of the court ; and the limitation of 4 
days is part of the practice of the court pro- 
ceeding from the general persuasion on the 
subject which has been constantly acted 
upon. It appears to have been consistently 
maintained from the year IS 3(5, when Mr. 
J ustice Littledale, in Morton v. Burge,* expres- 
sed the settled opinion, that a motion of this 
sort must be made within 4 days of the publi- 
cation of the award. Mr. Justice Coleridge has 
lately in Allenby v. Proudlock, ,l adopted and 
acted on the same mile. Then the case of An- 
derson v. Fuller , ! is a complete decision on this 
point ; it lays down a rule which entirely and 
fully applies to this case, and the present case 
cannot be distinguished from it. 

Mr. Addison says, that this is a special case 
and not an award, and that not judgment could 
be given upon it. Then that objection would 
be as good ten years hence as it is now, and at 
the end of that time judgment could no more 
be entered then than now. As to the difficulty 
of making the affidavit, that would apply to a 
case tried in term, and that is a matter which 
cannot be looked to. We must lay down a 
eneral rule, and we establish a rule such as has 
een laid down by the Court of Exchequer. It 
is very desirable that these motions should be 
made within 4 days from the publication of the 
award. The only rule as to the date of publi- 
cation is that which is derived from the notice 
that the award has been made. The moment 
that notice lias been given, publication must be 
supposed to have taken place. The case of 
Macarthur v. Campbell lays down a rule which 
is completely applicable in this case. 

Mr. Justice Patteson. I consider the case of 
Anderson v. Fuller as decisive on this point. 
There an arbitrator found a verdict for the 
plaintiff, and then set forth facts for the opinion 
of the court, and it was held on motion to enter 
a verdict for the sum named by the arbitrator 
was in effect a motion to set aside the award, 
and came within the same rule. The verdict 


• 5B. & Ad. 518* r 4 Mee. & Wei. 470. 

• 4 Ad. & El. 973. * 4 Dowl. P. C. 54. 

1 4 Mee. & Wei. 470. 


* 4 DowL P. C. 54. 
c 7 A. & E. 595. 


» 6 A. &E. 119. 

* 4 Dowl. P. C. 54. 
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will stand for tbs plaintiff, and it is the busi- 
nsss of the defendant, if he disputes it, to apply 
to hare it entered otherwise. The party ought 
to come within 4 days after he receives notice 
of publication; at least such is the general rule. 
I will not say that there are no circumstances 
whatever in which an application might not be 
made after that time, but some particular cir- 
cumstances must be shown before they could 
hope to get a rule. The same practice prevails 
in awards as in verdicts, and in the present 
case no reason is shown why they aid not 
think fit to come earlier, and no cause has 
been made out which should justify the court 
in its discretion for deviating from the ordinary 
rule of practice. 

Rule discharged. 

VQurcn’s ttcnctj $)ractirc Court. 

Gurnet/ v. Gurney . Easter Term, 1846. 

HULK FOR SPECIAL JURY. WHEN NOT 

TOO LATE. 

On the (lay before Good Friday , being two 
days after notice of trial , anti more than 
six days before the sittings for which notice 
had been given , the defendant obtained a 
rule for a special jury, but the offices being 
closed during the. Easter holidays , an ap- 
pointment to nominate could not be obtained 
till the dag before thq sittings , when the 
rule and an appointment fur a subsequent 
day were served \ the rule having been served 
alone two days before . If the holidays had 
not intervened the rule might have been ob- 
tained and served on the day after Good 
Friday. 

Held, that there had been no such laches i is to 
induce the court to discharge the rule . 


Wittes now showed cause. The defendant 
is entitled to a special jury, for having obtained 
his rule more than six days before the day for 
which notice of trial was given, he has com- 
plied with the requirements of the general rule 
of Hil. 1 Viet. s. 2/ According to the practice, 
the rule for the special jury and the master’s 
appointment to nominate are served together, 
and this could not have been done in the pre- 
sent case till the 15th of April, for the Easter 
. holidays having commenced on the day after 
I that on which the rule was obtained an appoint- 
ment could not be obtained till the re-opening 
of the office^. 

Lash, in support of the rule, was then called 
upon. A mere strict compliance with the terms 
of the rule of court is no answer to this applica- 
tion ; the rule ought to have been obtained and 
■ served early enough to enable the plaintiff, in 
the ordinary course of business, to insure the 
attendance of a special jury on the day ap- 
pointed for trial, Phelps v. Keily , 4 Scott, N. R. 
376 ; 3 M. & G. 883, S. C. The defendant 
might have obtained a rule on the 7th of April, 
when notice of trial was given. [ Wightman, 
J. He was not bound to do so.] But had he 
done so there would have been ample time to 
obtain and serve an appointment to nominate 
before the holidays. At all events, the rule 
ought to have been served on the Qtli, as soon 
as it was obtained, and not delayed till the 13th. 
[IViyhtman, J. But if it had been, you could 
not have struck a jury or issued a distringas 
; whilst the offices were closed.] The object of 
the rule of court will be entirely defeated if 
parties are allowed to obtain the rule for a 
; special jury at a time when, in the course of 
j business, it is utterly impossible to take the 
| necessary proceedings to go to trial pursuant to 
' notice. 


In this case, notice of trial was given for the J\ iyhtman, J. I do not see that the de- 
first Middlesex sittings in Easter Term. On fendant has been guilty of any irregularity. 
Thursday the 9th of April, the defendant ob- ' ^ ie ri ^ e f° r a special jury was obtained more 
tained a rule for a special jury, but it was not t than six days before the day appointed for trial, 
served till the following Monday. The 10th , an d if the Easter holidays had not intervened 
was Good Friday, and, in consequence of the , he might have served it on the lOtli of April. 
Easter holidays, the master’s offices were closed \ “the plaintiff had been served on the 9th, he 
till the 1 5th, (the first day of term), on which j could not have passed the jury process in time 
day, at 12 at noon, a copy of an appointment ! to proceed according to his notice of trial ; and 
to nominate the jury on tne i 8th, together with j I must take notice, that the whole doctrine of 
another copy of the rule, was served on the j laches is founded upon this :-—tliat the party 
plaintiff’s attorney. On the 16th of April, j complaining of it has been put in a worse situa- 
Lush moved to discharge the rule upon the ^ on ^ an ^ there had been no laches. . That 
ground, that the defendant had been guilty of does not appear to have been the case in the 

laches, and that his only object was delay, 

citing Phelps v. Keily, 4 Scott, N. R. 376 ; 3 

M. & G. 883, S. C. A rule nisi having been * By which it is ordered, “That no rule for 
granted, a special jury shall be granted on behalf of any 

The defendant's attorney, in answer, made defendant, or plaintiff in replevin, except on an 
affidavit, stilting that on Saturday the 1 1th of affidavit, either stating that no notice of trial 
April, his clerk went to the master’s office for has been given, or if it has been given, then 
the purpose of obtaining an appointment to no* stating the day for which such notice has been 
urinate the jury, but that he found it closed ; given ; and in the latter case no such rule is to 
that the rule was not served on the 9th be- be granted, unless such application is made for 
cause on appointment to nominate had not it more than six days before that day : provided 
been obtained ; and he denied that the rule that a judge may on summons order a rule for 
had been obtained for delay. Upon this affi- a special jury to be drawn up at any time/’ 
davit. 
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present instance, and I am of opinion that this 
role should be discharged, but without costs. 

Rule discharged without costs. 

Court o( ttan&wpttg. 

In re Benjamin Kent . July 4, 1846. 

LODGING-HOUSE REEFER, PROVIDING BOARD 

FOR LODGERS, WHEN A TRADER WITHIN 

THE MEANING OP THE 6 GEO. 4, C. lG, 

8 . 2 . 

Benjamin Kent, late of Radley, Berks, 
and now of Rosherville, Kent, filed a declara- 
tion of insolvency under the 5 & G Viet, c 122, 

8. 22 ; and subsequently upon his own petition 
a fiat in bankruptcy issued against him under 
the 7 & 8 Viet* c. 9G, s. 41, bearing date the 6th 
June, 1846. On the 9tli June, 1846, the fiat 
was opened before Mr. Commissioner Fane, j 
and a deposition was produced in which it was } 
stated, that the said Benjamin Kent for a spe- j 
cified period, carried on the business of a board 
and lodging-housekeeper, at Radley, in Berks, 
by keeping a certain nouse there, and provid- 
ing meat, drink, and entertainment for per- 
sons lodging in the said house, for a profit, and 
that he sought and endeavoured to get bis 
livelihood thereby, as others of the same trade 
and business usually did. The learned com- 
missioner thought the proof of trading upon 
this deposition insufficient, and refused to 
make the adjudication of bankruptcy under 
such fiat. 

Mr. Tyrrell now applied to the commissioner 
upon additional depositions, from which it ap- 
peared, that the bankrupt kept a house much | 
larger than was necessary for the occupation of , 
his own family, at Radley aforesaid, that he ; 
advertised in the local papers for persons to j 
board and lodge, and that certain persons, t 
whose names were mentioned, and some of : 
whom joined in the affidavits, lodged with the I 
bankrupt for longer or shorter periods, and . 
were supplied by him with victuals, sometimes 
in their own apartments, and occasionally at I 
the table of the bankrupt. The learned coun- 
sel submitted, that upon the facts disclosed on 
these affidavits, Benjamin Kent was a trader, 
subject to the bankrupt laws, within the 6 Geo. 
4 c. 16, 8. 2. The section referred to provided, 
that “victuallers, keepers of inns, taverns, 
hotels, or coffee houses,’ 1 should be deemed 
liable, but the decided cases showed, that under 
this description a pereon in the bankrupt’s po- 
sition was included. The learned counsel cited 
Smith v. Scott , 9 Bing. 14 ; Gibson v. King , 
10 Mees. & W. 667, and Ex parte Daniel , 7 
Jut. 1044. In the first of these cases it was 
held, that the keeper of a private lodging- 
house, over which there was no sign, who 
took in her guests to board, and made a profit 
by supplying them with provisions if required, 
fidl witnin the word “ hotel-keeper.” That case 
w as recognised in all the subsequent decisions, j 
sod the result appeared to be, that whereas the 
oldcases entered into nice distinctions as to 
the circumstances under which provisions were 


supplied to boarders or guests ; the recent au- 
thorities established the rule, that a person 
keeping a board and lodging-house, in the 
ordinary understanding of the term, was a 
trader within the meaning of the bankrupt 
laws. 

Mr. Commissioner Fane, upon reading over 
the additional depositions, ana referring to the 
authorities cited, declared that in his opinion 
the additional depositions rendered the proof 
of trading sufficient ; and as he entertained no 
doubt as to the other requisites to support a 
fiat, he adjudicated the petitioner a bankrupt. 


NOTES OF THE WEEK. 


Referring to our first article for file pro- 
motions consequent on the change of minis- 
try, we may here add some other legal ap- 
pointments. 

NEW QUEEN’S SERJEANTS. 

J-ord Chancellor Lyndhurst, just before re- 
tiring from office, appointed Mr. Serjeant TaU 
fourd and Mr. Serjeant Manning to the higher 
dignit v of Queen’s Serjeants, by which they take 
precedence of all the Queen’s counsel. 

MASTER LYNCH’S CLERK. 

• 

We are informed that our statement in the 
j number for the 20th of June last. “ that J. W . 

; Barrett, Esq., of Gray’s Inn, had been ap- 
I pointed Master Lynch's chief clerk,’' is inaccu- 
rate, Mr. Barrett never having received any 
such appointment. Jlis son George Barrett 
lias received the appointment. On the suppo- 
sition that the clerk who was appointed was a 
certificated attorney, and there being only one 
of that name in Gray’s Inn who appeared in 
the Law List, the senior gentleman was thus 
by mistake named. 

SOLICITOR OF EXCISE. 

Wc are informed that instead of Mr.Douglas, 
j Mr. Bateman has been appointed Solicitor of 
| Excise. This gentleman is the author of seve- 
! ral works relating to the Laws of Excise and 
Auctions ; but it does not appear that he is 
either a barrister or solicitor. How this can 
properly be we know not. 

LEGAL OBITUARY. 

To the respected name of Lord Chief Justice 
Tindal, who died on the 6th inst., at Folkstone, 
of whom a notice will be found at p. 234, ante , 
we regret to add another esteemed member^ of 
the profession, viz., Robert Vaughan Richards, 
Esq., Q. C., who died on tbe 2nd inst. He was 
the third son of Chief Baron Richards, and was 
called to the bar on the 26th Nov. 1819, and 
went the Oxford and Welsh Circuits. 
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ARRANGEMENT OF BUSINESS AT THE 
JUDGE’S CHAMBERS. 

The Right Honourable the Lord Chief Baron 
will attend in the Exchequer Hall, to transact 
business during the absence of the judges on 
their circuits, when the following regulations 
will be strictly enforced until further orders : — 

None but original summonses will be allowed 
to be placed on the file. 

Adjourned summonses will be heard at ten 
o’clock. 

The summonses on the general fil$ will be 
called a£ 10 o’clock, when they will be num- 
bered, and heard in regular order after the ad- 
journed summonses. 

Counsel will be heard at two o’clock in the 
order in which the causes stand on the coun- 
sels* file. 

Affidavits on ex parte applications, (except 
for orders to hold to bail,) must be left, and the 
orders applied for next day. 

All affidavits must be properly endorsed with 
the names of t^e parties, the names of the at- 
torneys, and the nature of the application. 
Those produced or referred to in support of any 
cause, before his lordship, must be filed. 

Parties not in readiness when their numbers 
are called, will be passed over until the general 
business of the day is disposed of. 


PROCEEDINGS IN PARLIAMENT RE- 
LATING TO THE LAW. 

Vtottal RtfSCltttf. (3rd July, 184(3.) 
Railway Companies Dissolution. 

Friendly Societies. 

Superintendent of Convicts. 


ftousc of fLorbs. 

NEW BILLS. 

Recovery of Small Debts and Demands in 
England. — For 2nd reading. 

Juvenile Offenders. For 2nd reading. Mar* 
quis of Westminster. 

Judgment Creditors. — Passed. 

General Registration of Deeds. — Lord 
Campbell. 

Religious Opinions Relief.— Re-committed. 
Lord Chancellor. 

Correction of Clerks (Church Discipline). 
In Committee. Bishop or London. 


Punishment for deterring Prosecutors, Wit- 
nesses, Ac. — In Committee. See the bill, 31 
L. O. 472. Lord Denman. 

, Corresponding Societies and Lectures. — For 
3rd reading. 

Small Debt Courts : 

St. Austell. In Committee. 

Birkenhead. In Committee. 



ftottse of Commons. 

* NEW BILLS. 

Real Property Conveyance. 

Bankruptcy and Insolvency. — Re-committed. 
See the bill, 31 L. O. 569. Mr.Hawes. 

Roman Catholics* Relief. — Re-committed. 
See the bill, p. 402, ante. Mr. Watson. 

Small Debts Court : 

Somerset. 2nd reading, 

Northampton. 

Poor Removal. — Re-committed. Sir J. 
Graham. See analysis of the bill, 31 L. 0. 473. 

Highway Laws Amendment. — For 2nd read- 
ing. Sir James Graham. 

Metropolis Interments. Mr. Mackinnon. 

Death by Accidents Compensation. For 2nd 
reading, 

Deodands Abolition. Mr. Bouverie. 

Total Abolition of the Punishment of Death. 
Mr. Ewart. 

County Rates. For 2nd reading. 

Administration of Justice (it Quarter Ses- 
sions. — For 2nd reading. Mr. Frewen. 

Charitable Trust Accounts. — For 2nd read- 
ing. Mr. Hume. 


THE EDITOR’S LETTER BOX. 

W e have received a copy of the Annual 
Report of the United Law Clerks’ Society, and 
hope to find room for it next week, — accom- 
panied by a report of the speeches at the An* 
nual Meeting, at which Mr. Baron Platt kindly 
presided. 

The suggestions relating to the Examination 
of Articled Clerks, and the best means of aid- 
ing their studies, shall be considered. 

The statutes in any way effecting alterations 
in the law, shall be given as early as possible, 
and followed by whatever notes may be re- 
quisite. They will be included in our en- 
larged space, without any expense of double 
numbers. 


®fje Regal ©bsetruer. 


SATURDAY, JULY 18, 1840. 

■— “ Quod magis ad 

Pcrtinet, et nc scire malum est, agitamus.” 

Horat. 


CONSTRUCTION OF RAILWAY : 

ACTS. 

# i 

The systematic disregard of the rights 
and interests of individuals and the undue 
influences which notoriously prevail in re- 
spect of what arc called private acts of: 
parliament, induce many considerate per- • 
sons to believe that the multiplication of 
railway acts will lead to consequences 
more extensively injurious to the owners 
of private property than is at present ; 
generally conceived. Be this as it may, we ; 
own wc do not regret to find the courts 
exercising their authority to keep within 
strict legal limits those powerful bodies: 
whom one of our correspondents some j 
time time siiyce felicitously described as 
“chartered libertines/' ! 

Entertaining these views, wc have sonic , 
satisfaction in referring to the construction ! 
put upon a railway act a by the Court of 
Exchequer, in Michaelmas Term last, b not j 
so much from any importance we attach to i 
the decision itself, as for the spirit dis- ! 
played by the judges, and the sentiments ; 
to which they gave utterance. 

The act in question gave the company 
power to agree with the owners of lands 
which the company were empowered to take ; 
for the purposes of the railway for the abso- 
lute purchase of theowner’s interest therein, 
and provided that, if any difference should 
arise between them as to the value of 
lands or the compensation to be made in 
respect of them, or if, by reason of ab- 
sence, the owner should be prevented from 
treating, or if he should fail to disclose or i 

• 8 Viet. c. 60, Loc. St per. 

b Doe d. Hutchinson v. The Manchester , 
Buru, and Rossendale Railway , 14 Mees. & 
W. 6sr. 

Vol . xxxn. No. 958. 


prove his title, the amount of compensation 
should he settled by a jury in the usual 
manner. By a subsequent section, if the 
owner of lands, on tender of the purchase 
money or compensation agreed or awarded 
to he paid, should refuse to accept it, or if 
he should fail to make out a title to the 
lands in respect of which such purchase 
money or compensation should he payable 
to the satisfaction of the company, or if he 
should he gone, out of the kingdom, or 
could not be found, or should refuse to 
convey, it should he lawful for the company 
to deposit the purchase money or compen- 
sation payable in respect of such lands in 
the Bank of England, in the mime of the 
Accountant General, and therepon all the 
interest in such lands, in respect whereof 
such purchase money or compensation 
should have been so deposited, should vest 
absolutely in the company. 

The Manchester, Bury, and Rossendale 
Railway Company having purchased the 
reversion of the lands in dispute, sent to 
the plaintiff (Hutchinson) notice in July, 
1814, under the provisions of the act, of 
their intention to treat with him for his in- 
terest, and in November following made 
him an offer of 3,500/., accompanied by 
notice of their intention to summon a jury 
to assess the amount of compensation to 
which he was entitled. Mr. Hutchinson 
not having made any reply to this commu- 
nication, an inquisition was held on the 
| 1 3th January, 1845, and the jury awarded 
the plaintiff 4,000/. by way of compensa- 
tion. This sum the company, without any 
further application to Mr. Hutchinson, 
paid into the Court of Chancery, as di- 
rected by the statute, and without more, 
entered upon the land and began to con- 
struct their railway. Mr. Hutchinson 
thereupon brought an action of ejectment, 

N 
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and at the trial, Cressicell , J., told the jury, 
that in order to entitle the company to pay 
the compensation money into the Court of 
Chancery and take possession of the land, 
they were bound to call upon the lessor of 
the plaintiff, after the amount of compensa- 
tion had been assessed, to make out Ins 
title to the land, and as they had neg- 
lected so to do, their possession was wrong- 
ful. A verdict *vas therefore taken for the 
plaintiff, with leave for the company to 
apply to the court. 

A motion was afterwards made to enter a 
verdict for the defendant, upon the ground, 
that there had been such a failure on the 
part of the plaintiff to make out a ‘title to 
the land, as entitled the company to pay the 
compensation money into court and take 
possession. It was also pressed upon the 
court, that the company having commenced 
their works on the land, were placed in a 
position of great difficulty, and that if a 
rule were granted, it might lead to an ami- 
cable arrangement. 

The Chief Huron, however, observed, 
that the judges would not be justified in 
raising doubts in the minds of others, 
where none were entertained by them- 
selves, merely that parties might have an 
opportunity of coming to an arrangement. 
The alternatives mentioned in the act of 
parliament, upon which the company were 
authorised to pay the compensation money 
into the Court Chancery, were all of them 
alternatives arising after the assessment of 
damages, and after the compensation 
money had been ascertained. It was then 
clearly the duty of the company to call 
upon the party to make out a title to the 
land, if he were willing to accept the 
amount, and it was only on his failure to 
do so they were entitled to pay the money 
into Chancery. The question was in sub- 
stance this : — Is a railway company, or 
any other company, entitled to say to a 
person whose land they require, u Because 
ou would not render us any assistance 
efore we went before the compensation 
jury, we will take your land without any 
farther communication/’ 

Parke 9 B., was also of opinion that the 
provision empowering the company to pay 
the purchase or compensation money into 
the Court of Chancery was prospective , 
applying to the case where the party failed 
to make out his title to the land after the 
inquisition had been executed, and the 
money had been ascertained and become 
mjable. There was a good reason for 
thx*» as a party who was unable in the first 


instance to make out a title might find the 
means of doing so after the inquisition, 
and ought to have the means afforded him 
of remedying the defect, before he is com- 
pelled to apply to the Court of Chancery. 

Alder so a , B., remarked, that the statute 
gave the company power to take a man’s 
land without any conveyance at all, for if 
they could not find out the party who 
could make a conveyance to them, or if he 
refused to convey, or failed to make out a 
title, they had only to pay their money in- 
to Chancery, and the land was at once 
vested in them by a parliamentary title. 
In order to enable them to exercise such a 
power they must follow the words of the 
act strictly. When a party failed to make 
out a title before the assessment of com- 
pensation, either from inablity or want of 
inclination, it was very reasonable he 
should have an opportunity afforded him to 
remedy the defect after the decision of the 
jury which placed him in a different posi- 
tion. There ought to be a locus peeniteniwe 
allowed ; but if, after the change of cir- 
cumstances and the information thus af- 
forded, the party still refused to disclose 
his title, the companj' might proceed with- 
out him. This was the construction which 
the act admitted, and there was no reason 
to depart from it because it was in favour 
of a party whose land was taken from 
him compulsorily and by a very stringent 
process* 

Rolfe , B., agreed with his learned 
brothers, that the dear object of the act 
was, to enable parties claiming compensa- 
tion for land to make out a good title after 
the amount they were to receive had been 
ascertained. When that was done the 
company were bound to call upon the party 
to show his title, and until they had done 
so they had no right to take possession of 
his land and pay the compensation money 
into Chancery. Neither the letter nor the 
spirit of the act admitted of such a con- 
struction, and it would be most unjust if it 
did. 

Upon these grounds the barons were 
unanimously of opinion that the ruling of 
tffresswell, J., at the trial was right, and 
they therefore refused to grant a rule. 

In the course of the discussion. Pollock , 
C. B., pointedly observed, that the clause 
containing the provision, <* if he shall fail 
to make out a title to their satisfaction? 
was worded very favourably to the com- 
pany. As the provisions of acts of this 
description come to be judicially consi- 
dered, we have no doubt that many other 



Construction of Railway 

clauses will be discovered, in which the 
objects and interest of the framers are ren- 
dered sufficiently obvious by the disre- 
gard evinced for the interest and rights of 
others. 

The whole system of railway legislation 
requires to be put on a different footing. 
The assessment of compensation by a jury 
presided over by the under-sheriff, is at 
best a clumsy contrivance. As the pro- 
perty in railways becomes more diffused, 
and the ramifications of railway influence 
is more extended, the result of inquisitions j 
of this nature will become more unsatisfac-j 
tory. Already whispers are heard of the j 
undue influences exercised by cei tain ( 
adroit law agents of railway companies on i 
those who were summoned on conipeusa-i 
tion juries. It may be that these rumours! 
are wholly without foundation. Still, it is 
not unreasonable that inquisitions under 
railway acts should be subject to some 
efficient control, and that a party who 
thinks himself aggrieved by an assessment, 
which deprives him of his estate without 
adequate compensation, should have sonic t 
means of obtaining redress hj r a rehearing, 1 
in common with a party to an action o f 
debt, against whom a verdict has been re- 
turned through error or inadvertence, even ( 
for so trifling a sum as bl. In such cases 
the courts of law interfere every day, at 
the instance of the injured party, and 
either set the verdict right or grant a new | 
trial ; whilst practically there is no appeal ' 
from the decision of a compensation jury. 
This is one amongst many anomalies that ( 
may be traced to the crude and hasty I 
manner in which statutes have been pre- 1 
pared and obtained the legislative sanction. 1 
We are now said to be on the eve of great J 
social improvements, and it is hoped that ; 
the importance of this subject will not only | 
prevent it from being overlooked, but en-j 
sure for it an early consideration from 
those who have sagacity to discern its im- 
portance, and sufficient influence to give 
effect to practical amendments. 

NOTES ON EQUITY. + 

JURISDICTION TO SERVE PROCESS ABROAD. 

CASE OF FOREIGNERS. 

All jurisdiction is limited to the” terri- 
ifwry of the judge. Consequently, cither 
the person to be affected by the decree— or 
the thing which forms the subject-matter 
of the litigation must be within his judicial 
reach — otherwise -the entire - proceeding 
will be nugatory. 
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When therefore both the person and the 
thing are in a jurisdiction different from 
that of the complainant— the general rule 
is, that he must make his demand in the 
defendant's jurisdiction, according to the 
maxim, Actor serjuitur reton . 

Rut in the case of land situate in a fo- 
reign country, — if the parties are resident 
here, the courts of equity in this coun- 
try will exercise jurisdiction, — because 
irquitas ay it in personam* And, although 
they cannot bind the land, they can com* 
pel the owner of it to perform his agree- 
ment. 

VuUwhat shall be considered a foreign 
country with reference to this matter of 
jurisdiction? The united kingdom of 
(treat Britain and Ireland is one. It never- 
theless so happens, that for purposes of 
jurisdiction, England, Scotland, and Ire- 
land, are distinct realms. Hence, great 
inconvenience was frequently experienced 
in cases where, for example, a party, usually 
residing in this country, transferred himself 
to Dublin or to Edinburgh, perhaps for 
the very purpose of evading service of 
subpoena. With a view to correct this 
evil, the 2 WilT. 4, c. 33, enacted, that 
courts of equity in England and Ireland 
should have power in cases relating to land 
within their jurisdictions, to direct service 
of process in any part of the united king- 
dom. And by tiie 4 Sc 5 Will. 4, c. 82, the 
provisions of the 2 Will. 4, c. 33, are ap- 
plied to suits concerning charges upon land, 
or relating to money in the public stocks, 
and shares in public companies ; and the 
rule as to service of process is extended to 
defendants “ who shall appear by affidavit 
to be resident in any place , specifying the 
same, out of the united kingdom." So that 
by virtue of these enactments, service 
might not only be extra territorium judicis , 
but even extra territorium Iteyni. This 
being so, two acts were passed in the present 
reign, (3 Sc 4 Viet. c. 94, and 4 Sc 5 Viet. c. 
o’2 y ) giving power to the Lord Chancellor, 
with tlie advice and consent of tlie Master 
of tbo Rolls and the Vice-Chancellor, to 
make rules and regulations for facilitating 
the administration of justice in the Court 
of Chancery, which rules and regulations 
should be as binding (unless objected to by 
vote of either house of parliament) as if 
expressly enacted by the legislature. In 
pursuance of the great powers thus confer- 
red, tltc General Orders of August, 1841, 
and of May, 1845, were framed. Now by 
the 33rd Order of May, 1845, where a 
defendant! > beyond the jurisdiction the 
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court is enabled to order service of sub- 
poena upon him, without reference to the 
question whether the suit relates to land, 
stocks, or shares, within the statutes of the 
2 Will. 4, c. 33, and 4 6c S Will. 4, c. 82, 
the court having a discretion given to it to 
order such service in any suit whatever. 
This was decided by Vice-Chancellor 
IVigram , in a late case, ( Whitmore v. 
Ryan>) which will be found in the number 
just published of Mr. Hare's reports.* 4 Ilis 
Honour in disposing of the case thus ex- 
pressed himself: — “I do not deny that 
great weight is due to the observation 
which has been made as to the extensive 
nature c of the 33rd Order; that it em- 
powers the court, if it thinks fit, to order 
a subpoena to be served upon a foreigner 
who has never been within the Jurisdiction. 
Hut my opinion is, that the order does in 
terms give the authority to do so ; and I 
cannot see that such an order exercised 
with discretion does in any respect violate 
the rules of natural justice. The order 
docs not give the plaintiff a right to call 
upon the court in all cases to order service 
of the subpoena abroad, but it gives the 
court power to do so, in exercise of a 
sound discretion according to the circum- 
stances of the case. The material question 
injudicial proceedings is, whether the de- 
fendant has had due notice of the proceed- 
ings so that he may be enabled to come in 
and make his defence, and not whether he 
receives that notice at Boulogne or Dover/’ 
His Honour, on a subsequent day said — 
“lie thought the power of the court should 
be exercised with great circumspection 
but he would not allow any doubt to be 
thrown on the existence of the jurisdiction. 

NEW STATUTES EFFECTING ALTE- 
RATIONS IN THE LAW. 

DISSOLUTION OF RAILWAY COMCANIKF. 

9 & 10 VlCT. C. 23. 

An act to facilitate the Dissolution of certain 
Railway Companies. [July 3, 1840.] 

Whereas it is expedient to facilitate the dis- 
solution of certain railway companies as here- 
after mentioned, and to aftord facilities for the 
winding up the concerns of such companies : 
May it therefore please your Majesty that it 
may be enacted by the Queen’s most excel- 
lent Majesty, by and with the advice and con- 
sent of the Lords spiritual and temporal, and 
Commons, in this present parliament assem- 
bled, and by the authority of the came. That 
when any person or companies, before the pass- 
ing of this act, shall have entered into any 

• Vol 4, p. 612. 


contract usually called a subscription contract, 
or any other agreement or agreements, in writ- 
ing or otherwise, for the formation of a company 
or partnership for making any railway which 
cannot be carried into execution without ob- 
taining the authority of parliament, and in re- 
spect of which an act Bhall not before the pass- 
ing of this act have been obtained, it shall be 
lawful for such persons or companies to dis- 
solve the said company or partnership, contract 
or agreement, in manner herein-after mentioned, 
and that whether or not such contract or 
agreement shall contain any powers or pro- 
visions for dissolution of the company or part- 
nership intended to be thereby formed : Pro- 
vided, nevertheless, that nothing herein con- 
tained shall prevent any such persons or com- 
panys from exercising any such power or pro- 
vision for dissolution in their contract or 
agreement contained, if they shall see fit, at any 
time before availing themselves of the powers 
in this act contained : Provided also, that the 
provisions of this act shall be taken to apply to 
any contract or partnership for the making any 
railway, notwithstanding that the agreement or 
partnership may relate to any other objects in 
connexion therewith; and (unless a separate 
capital and separate subscription shall exist as 
regards the different objects) then, on a disso- 
lution under the provisions of this act, the dis- 
solution shall extend to the whole objects of 
the contract or partnership. 

Notice of meetings to dissolve . 

2. And be it enacted. That it shall be lawful 
for the committee, provisional directors, or 
other persons by such contract or agreement 
as aforesaid intrusted with the management and 
carrying into effect of the undertaking, and 
who are herein -after called <r the committee,” 
to call a meeting of the shareholders for the 
purpose of determining whether the partnership 
or company so as aforesaid intended to lie 
formed (and which is herein-after called “ the 
company”) shall be dissolved ; and that if such 
meeting shall determine, as after mentioned, 
that the company shall be dissolved, then, as 
from the date of the resolution come to at such 
meeting the company shall be taken to be dis- 
solved, and the committee shall not have power 
to proceed any further with the undertaking. 

3. And be it enacted, That it shall be lawful 
for any live shareholders, as after defined, by 
writing under their hands, to require the com- 
mittee to call a meeting for the purpose afore- 
said : and that if the committee shall refuse or 
neglect, for six days after any such requisition 
shall have been left at the registered place of 
business of the company, as regards England and 
Ireland, and as regards Scotland, at the usual 
place of business, or shall have been served 
personally on any member of the committee, to 
call such meeting by notice as after mentioned, 
or if for any reason whatever such meeting 
shall not be convened and held in pursuance 
of the directions herein contained, it shall be 
lawful for any five shareholders to call such 
meeting ; ana after any such requisition shall 
have been left or served as aforesaid, it shall 
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not be lawful for the committee or any of them 
to make any payments out of the monies of 
such company., except in discharge of bond 
fide debts or liabilities, or in performance of 
contracts or engagements, previously entered 
into, and in payment of the expenses of calling 
and holding such meeting or any adjourned ■ 
meeting, nor to enter into any contracts or en- j 
gagements on behalf of the company or affect- j 
ing the property thereof, nor to issue any ( 
shares or scrip of or representing the capital « 
stock of such company, until the meeting 
called as aforesaid shall have determined the 
question of dissolution. 

4. And he it enacted. That the meeting shall 
be held to have been duly called, although the 
votes of the parties calling the same, or any of 
such votes, shall be disallowed at the meeting 
by the scrutineers to be appointed as herein- 
after mentioned. 

f>. And he it enacted. That the calling of any 
such meeting shall be by notice, signed either 
on behalf of the committee by anyone member 
of the same, or in case the meeting shall he 
called by the shareholders, then by the share- 
holders calling the same, such notice to be ad- 
vertised in the London Gazette eight clear days 
and not more than fifteen days before the time 
to be therein fixed for holding such meeting, 
and also, within the before-mentioned limits 
as to time, in three London daily newspapers ; 
that in the case of railways to lie made in Ire- 
land, the said notice shall also be advertised, 
within the before-mentioned limits as to time, 
in the Dublin Gazette and in two newspapers 
in common circulation in the city of Dublin ; 
and as to railways to be made in Scotland, the 
said notice shall also be advertised, within the 
before-mentioned limits as to time, in the AV//w- 
burtjh Gazette and in two newspapers in com- 
mon circulation in the city of Edinburgh. 

C. And he ft enacted, That every notice of 
meeting shall specify the clay, lump, place, and 
purpose of meeting; and the parlies entitled to 
be present at such meeting shall he the persons 
producing the shares, scrip, or receipts herein- 
after defined, or the proxies after mentioned. 

Proceedings at meetings. 

7. And he it enacted. That every meeting so 
called slmll elect a chairman within one hour 
of the time appointed for holding such meet- 
ing, and that the person to be in the chair at 
every such meeting shall be some member of n 
the committee, to be elected by a majority of 
the members of the committee present at the 1 
meeting, and in ca.>e the votes of the members : 
of the committee present shall be equally di- 
vided, or if from any cause there shall be 
no member of the committee so elected, then : 
some shareholder entitled to vote shall be 
elected by the meeting ; and every person pre- 
sent, either in respect of shares or of a proxy, 
shall have one vote only for the election of tne j 
chairman and scrutineers ; and every chairman j 
shall have a casting vote, in addition to any j 
other vote which he may be entitled to ; and if j 
any such chairman shall refuse to give bis 
casting vote on the question of dissolution or 


bankruptcy as after mentioned, the question 
shall be considered as carried in the affirmative 
for dissolution or bankruptcy. 

8. And be it enacted, That the chairman at 
every such meeting shall be hound to put to 
the meeting any question proposed for the dis- 
solution of the company, or as to the bank- 
ruptcy thereof, and also as to the election of 
scrutineers, and that no business shall be trans- 
acted at any such meeting other than the con- 
sideration of any such question so proposed, 
and the election of a chairman and scrutineers. 

9- And he it enacted. That immediately after 
the election of a chairman the meeting shall 
proceed to elect as scrutineers three sharehold- 
ers in the company, whose business it shall be 
to verily as after mentioned and take the votes 
of the shareholders entitled to vote, and cast 
up amf declare the same ; and the decision in 
writing of them, or of any two of them, shall 
be final in all respects. 

10. And he it enacted. That in case it shall 
be discovered by or shown to the scrutineers 
that the chairman at any meeting is not entitled 
to vote as a shareholder, it shall he lawful for the 
meeting either to elect a new chairman or to 
maintain such existing chairman, hut such 
chairman so maintained in office shall not 
thereby acquire the right of voting as a share- 
holder, or of giving a casting vote ; and incase 
the votes shall be equally divided the resolu- 
tions shall be considered as carried in the 
affirmative for the dissolution and as to the 
bankruptcy of the company : Provided always, 
that all votes, acts, and deeds by any chairman 
not entitled to vote, or by the meeting presided 
over by him, given or done before the discovery 
of his not being so entitled, or given afterwards 
if he be so maintained, shall he valid and effec- 
tual ; and, as regards the election of chairman 
and scrutineers by the votes of the parties pre- 
sent, and producing scrip or proxies, no objec- 
tion after the election shall be made on its being 
shown that they were not entitled to be present. 

11. And be it enacted. That at any such 
meeting as aforesaid, in the event of the pre- 
scribed quorum after mentioned not being 
present and voting at such meeting, tlieu the 
chairman shall cause the votes of the persons 
constituting the said meeting to he taken and 
recorded, and shall then adjourn the same to 
be held at the same plac e, and at a day to be 
declared by the chairman, such day not being 
less than three days and not more than one 
week from the original day of meeting, such 
day and the time ot meeting in the meantime, 
as regards any meeting held in any part of 
England, being advertised twice in each of 
three London daily newspapers, and in the case 
of a meeting held at Edinburgh twice in two 
Edinburgh newspapers, and in the case of a 
meeting held in Dublin twice in two Dublin 
newspapers ; and at such adjourned meeting 
the votes of such persons constituting the same 
as had not voted at the original meeting shall 
be taken and recorded, and the total amount of 
votes given at the original and adjourned meet- 
ing shall be received as if given at one and the 
same meeting. 
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12. And be it enacted, That the only per- 
sons entitled to be present and vote at any such 
meeting as shareholders, by themselves or 
proxies, shall be those persons who shall for 
the time being be in possession of and produce 
certificates or receipts declaring parties entitled 


tually issued or given, either as shares, scrip* 
or receipts, must be present and vote; and 
that for the purpose of effecting a dissolution, 
and as to bankruptcy, there must be either a 
majority of the votes of the whole scrip of the 
company issued as aforesaid, or at least three 


to shares in any company, or acknowledging the : fifths of the votes of persons present and 
receipt of a deposit in such company, usually ! voting, either as shareholders or proxies, in 
termed "scrip** or “ receipts ” for deposits | favour of the motion for dissolution, and for 
on shares, and that notwithstanding the party the bankruptcy, if so resolved on. 
in possession may not be the party to whom 10. And be it enacted. That the chairman at 
the same was originally granted, or that the every such meeting shall sign a minute of the 
same may not have been legally assigned to ' proceedings, and that every minute so signed 
the party in possession, or notwithstanding the [ shall be advertised within the shortest possible 
same may be possessed by the holder as a men* j time in the same papers as those in which no- 
mortgagee, or in any other manner, or the same ( tice of the original meeting is hereinbefore re * 
may be subject to any charge or lien, and which quired to be given ; and a copy of the London 
parties are by this act called “shareholders;” Gazette containing the advertisement of such 
provided that nothing herein contained shall minute shall be evidence of the meeting having 
authorize more than one vote, either for disso- \ been duly called and held, and of the resolu- 
lution or bankruptcy, to be given in respect of I lions recorded having been duly passed by the 
the same share, notwithstanding any transfer majorities therein mentioned; and such minutes 
or delivery of such share after a vote shall have shall be countersigned by at least two of the 
been given in respect thereof. three scrutineers aforesaid ; and that any party 

13. And he it enacted. That every share- 1 signing minutes false or incomplete in any ma- 
liolder shall, in voting on the questions of dis- terial particular, or any person who shall insert 
solution and bankruptcy, be entitled to one or cause to he inserted in the London Gazette 
vote, by himself or proxy, in respect of every J any advertisement under the present clause* 
share held by him, or in respect of which scrip ! knowing the same to be false in ariv materia] 
or receipts may have been issued or deposits j particular, shall be guilty of a misdemeanor ; 
paid, and that all shareholders producing such i and the minute directed to be advertised shall 
shares, scrip, or receipts shall he entitled to 'also he registered with the registrar of joint stock 
attend meetings and to appoiyt proxies accord- 1 companies, without any fee being chargeable 
ing to the form contained in the schedule here- ' for such registration. 

unto annexed, or in some form to the like ' 17* And he it enacted. That as regards all 

effect; Provided always, and he it enacted, that projected railways as aforesaid any portion of 
the fact of any such party attending any such the intended line of which is situate in England 
meeting shall not in anywise increase or alter, °r Wales, the meeting aforesaid may be held, 
either in law or equity, liie rights or liabilities. ! as shall ho specified in the notice calling the 

14. And he it enacted, That the appoint- * 1 1 ~" — 

ment of any such proxy shall be signed by the 

E appointing the same before a Master or 
er Extraordinary of the Court of Chancery 
in Kngland or Ireland, or a justice of the peace 


same, either in Loudon or Westminster, or at 
the registered place of business of the com- 
pany ; or as regards any railways any portion 
of the intended line of which is situate in the 
_ counties of Lancaster or Chester, such meeting 
in Kngland or Ireland, or before a sheriff or j may he held at Manchester or Liverpool, not* 
sheriff substitute or justice of the peace in ' 

Scotland, or, where such shares, scrip, or cer- 
tificate shall he in possession of any parties be- 
yond seas, the said proxy shall be signed as 

aforesaid before any of her Majesty’s consuls or , , v — 

vice-consuls or a notary public; and that, ou | Leeds notwithstanding that the registered place 


withstanding that the registered place of busi- 
ness may not be at either of such places ; or as 
regards any railways any portion of the in- 
tended line of which is situate in the county of 
York, such meetings may he held at York 


signing the same, the share, scri j, or receipt in 
respect of which the proxy is intended to be 
appointed shall be produced to the Master, 
Justice, sheriff, sheriff substitute, consul, vice 
consul, or notary public ; and the number of 
the shares or tne number of shares referred 
to in such scrip or receipt, and the name 
of the company, shall be ascertained and 
verified, with the number and name of the 
company stated in the appointment of proxy, 
before such Master, sheriff, sheriff substitute, 
justice, consul, vice-consul, or notary public. 

15. And be it enacted. That to constitute a 
meeting under the provisions of this act for 
the purpose of deciding on a dissolution or 
bankruptcy, persons representing at least one 
third part of the shares m the undertaking ac- 


of business may not be at either of such 
places ; that ns regards railways situate in Ire- 
land, the meetings may be held either in Lon- 
don or in Dublin, or at the registered places of 
business, as shall be specified in the notice ; 
and that as regards railways situate in Scot- 
hind, the meetings may be held either in Lon- 
don or Edinburgh, or at the usual places of 
business, as shall be specified in the notice. 

Returns to be made . 

18. And be it enacted. That no parties shall 
he entitled to vote except in respect of scrip, 
receipts, or shares actually issued or given be* 
fore the 31st day of March, 1846, and that the 
shares, scrip, or receipts actually issued or 
given shall for the purposes of this act be taken 
to constitute the whole number of shares in the 
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undertaking, although the contract mayhave notice by him requiring such returns to he 
provided that the undertaking shall consist of made ; and every person shall be at liberty to 
a greater number ; and that for tlis purpose of inspect any returns made to the sheriff clerk; 
ascertaining the number of shares, scrip, or re- and no proceeding at any meeting shall be in* 
ceipts actually issued or given, the committee validated by reason of defect or error in any 
mevery projected railway company to which such return, but any party making such re- 
the powers given by this act apply (except in turn, knowing it to be false, shall be held to be 
regard to railways to be made in Scotland) guilty of falsehood and fraud, and shall be 
shall, within twelve days after the passing of liable to prosecution and punishment accord* 
this act, be bound to send in unto the registrar ingly ; and the necessary expenses of the sheriff 
of joint stock companies a r*?turn in writing clerk in regard to such returns and notice* 
under the hand of any member of such com- j shall be paid by the several committees making 
mittee specifying the number of shares, scrip, ' or hound to make returns, and shall be re- 
or receipts actually issued or given as afore* j covered in such amount from each of such 
said, the amount of each share, and of the dc- j committees as the sheriff of the shire of Edin* 
posit paid or to be paid thereon ; and that in t ' burgh shall by a writing under his hand fix 
case such return shall not he so sent in within . and determine. 


the aforesaid period, every member of the com- 
mittee shall forfeit a sum not exceeding 20/., to ' 
be recovered in like manner as any penalty 
under the act intituled " An Act for the Regis- 
tration, Incorporation, and Regulation of Joint 
Stock Companies/’ is recoverable. 

19. And be it enacted. That the registrar of 
joint stock companies shall, within six days 
from the passing of this act, send to the regis - ' 
tered place of business of every such company 1 
a notice in writing under liis hand requiring 
such return to be made ; but the omission to 
send any such notice by the registrar shall not 
exempt the committee of any such company ] 
from the penalties aforesaid ; anil every person 
shall be at liberty to inspect any returns made : 
to tlie registrar under this act on payment of a 
fee of 2s. Gd. ; and the certificate of the said 
registrar, under his seal of office, as to the total 
amount of the shares, scrip, or receipts, shall he 
evidence as to the amount specified in such re- 
turn, and for such certificate a fee of 2.s*. Gd. 
shall be paid ; and no proceedings at any meet- 
ing shall be invalidated by reason of any defect 
or error in sucTi return, but any party making 
such return knowing it to bo false shall be 
guilty of a misdemeanor. 

Railways in Scotland* 

20. And bo it enacted. That in regard to 
projected companies for railways to be made in 
Scotland the. committee of every such company 
to which the powers given by this act apply 
shall, within twelve days after the passing of 
this act, be bound to lodge with the sheriff 
clerk of the shire of Edinburgh a return in ' 
writing under the hand of a quorum of such 
committee, or of every member thereof, speci- ( 
fying the number of shares, scrip, or receipts 1 
actually issued or given as aforesaid, the ! 
amount of each share, and the deposit paid or j 
to be paid thereon ; and that in case such re- 1 
turn shall not be lodged within the aforesaid ! 
period every member of such committee shall 
forfeit a sum not exceeding 20/., to be rcco : 
vered by summary petition to the court of ses- 
sion at the instance of the said sheriff clerk. 

21. And be it enacted. That the said sheriff 
clerk shall, within six da vs after the passing of 
this act, cause to be published in the Edin- 
burgh Gaaetto, and in two newspapers in com- 
mon circulation in the city of Edinburgh, a 


Meetings for dissolution or bankruptcy ; 

22. Provided always, and he it enacted. That 
if by any reason whatever such return of the 
number of shares, scrip, or receipts actually 
i^ued shall not be made within one calendar 
month from the passing of this act, then a 
meeting may be called and held under the pro* 
visions of this act, and may resolve on dissolu- 
tion or bankruptcy as by this act is provided, 
if persons representing shares as before defined 
equal to at least one-third part of the whole 
: capital of the undertaking are present and vote; 
and any such meeting shall have th.i same 
powers as before conferred on a meeting repre- 
senting one third # of the shares actually issued 
as aforesaid. 

23. And be it enacted. That, in addition to 
the question of dissolution, it shall be impera- 
tive on the meeting to decide whether such dis- 
solution shall or shall not be taken to be ao 
act of bankruptcy for the purpose of having 
the affairs of the company wound tip under, the 
provisions of the act after mentioned ; hut this 
provision shall not extend to the case of rail- 
ways to be made in Scotland. 

Proceedings as in partnerships , 

2 4. And be it enacted, That in case the 
meeting shall resolve that the affairs of the 
company shall not be fo wound up, or in the 
case of a railway to be made in Scotland if the 
majority shall resolve in favour of dissolution, 
then (subject to the power licrein-after given to 
the committee and to creditors of the company 
It) petition for a fiat) the affairs of the said com- 
pany shall be wo ind up according to the rules 
applicable to the dissolution of partnership un- 
dertakings, and as if the undertaking had been 
dissolved by mutual consent. 

25. Provided always, and be it enacted. Hint 
the resolution to dissolve the company, or the 
actual dissolution thereof, shall not alter or 
affect the rights of creditors or other persons 
not being shareholders in the company, nor 
any engagements whatsoever which the commit* 
tcc may have entered into, and shall not affect 
any suits pending before the passing of this act. 

26. And be it enacted. That where any 
meeting called to consider the question of dis- 
solution shall have determined the question of 
the dissolution of the company in the negative, 
no new meeting shall be called to consider the 



204 New Statutes Effecting Alterations in the Law . 


S iestion of dissolution, or any matter relating 
ereto, until the lapse of six months from the 
day in which the question was last resolved in 
the negative. 

Petition for fiat . 

2 7> And be it enacted, That it shall be law- 
ful for any three of those who were of the com- 
mittee of any company so dissolved, at any 
time after the dissolution thereof shall have 
been resolved, or for any creditor or creditors 
of such company to such amount as is now by 
law requisite to support a fiat in bankruptcy in 
England and Ireland, or a sequestration in 
Scotland, within three months alter the disso- 
lution thereof shall have been resolved, to pe- 
tition that a fiat in bankruptcy may issue 
against such company if in England or Ireland, 
or that the estates of the company may be se- 
questrated if in Scotland. 

28. A*nd be it enacted. That upon the pro- 
duction of a copy of the London Gazette con- 
taining the resolution of any such meeting as 
aforesaid, whereby it shall be resolved that the 
dissolution of the company shall be an act of 
bankruptcy, or upon the petition of any three 
of the committee as aforesaid, or of any credi- 
tor under the last preceding clause, a fiat in 
bankruptcy shall issue against such company 
by the registered name or style of such com- 
pany; and the company shall thereupon be 
deemed to be within the provisions of an act 
passed in the 7 Sc 8 Viet., intituled “ An 
Act for facilitating tlic winding up of Joint 
Stock Companies unable to meet their pecu 
niary Engagements and of another not 
passed in the 8 & 9 Viet., intituled “ An Act 
to facilitate the winding up of Joint Stock 
Companies in Ireland unable to meet their 
pecuniary Engagements,*’ in all respects as if 
a fiat in bankruptcy had issued against it 
under the said act before its dissolution; but 
this last provision not to extend to Scotland. 
Sequestration in Scotland. 

29. And bo it enacted, That if the company 
be a company for making a railway or railways 
in Scotland, sequestration of the estates of such 
company shall be awarded on petition for se- 
questration in common form presented in 
name of any three of the committee, or of any 
creditor or creditors of such company to such 
amount and on such evidence of debt or debts 
of such creditor or creditors as is now by law 
requisite for obtaining sequestration of the 
estates of any company liable to sequestration, 
there being always produced along with the 
petition for sequestration a copy of the London 
or Edinburgh Gazette containing the resolution 
whereby the dissolution of the company shall 
have been resolved upon ; and such s no nest ra- 
tion, being so awarded, shall be followed out, in 
regard to the election of an interim factor and 
trustee and commissioners, and in regard to 
the proof and ranking of debts, the recovery 
and distribution of the estate, and all other 
matters necessary thereto, in the same manner 
and by the same course of procedure, as nearly 
as may be, as is by law provided in cases of 
sequestration of the estates of trading compa- 


nies in Scotland : Provided always, that such 
sequestration shall not extend to or affect the 
estates of the individual partners of the com- 
pany, nor preclude the rights or remedies 
otherwise competent by law to the creditors of 
such company against the individual partners 
thereof, or the estates of such individual 
partners. 

Incorporated Companies. 

30. And be it enacted. That when any com- 
pany for making any railway, actually incorpo- 
rated before the passing of this act, shall have 
agreed to form any new or other railway or an 
extension thereof, and in respect of which a 
new or further capital shall have been agreed 
to be raised or contributed, and shares as 
hcrein-before defined shall have been issued or 
otherwise appropriated, and deposits paid 
thereon, then such company or partnership 
(as regards the new undertaking) shall in all 
respects he considered as a company or under- 
taking within the provisions of this act ; and 
meetings shall he held, and shareholders enti- 
tled to shares as aforesaid in the new undertak- 
ing shall in manner lierein-beforc provided 
have power to dissolve such new undertaking, 
and to decide as to bankruptcy, in all respects 
as is provided with regard to the companies 
hcrein-before mentioned or defined. 

Contributions. 

31. And he it enacted. That where the dis- 
solution of a company shall have been resolved 
under this act, if judgment shall have been re- 
covered or shall afterwards be recovered in any 
action against any member of the committee 
for any debt due from such company or from 
such committee in respect of the undertaking, 
the member against whom such judgment shall 
have been recovered shall he entitled at law to a 
contribution from each of the other members of 
such committee towards the payment of the 
monies recovered by such judgment, and of all 
costs and expenses in relation thereto, of such 
a share of the whole amount of such monies, 
costs, and expenses as would have been borne 
by such respective member upon an equal 
contribution by all the members of such com- 
mittee, and may recover the contributions to 
which he may lie so entitled, or any of them, 
by action or actions of debt or on the case 
against all or any of such other members of 
such committee, but so that no such member 
shall be liable in any such action as aforesaid 
for more than the share to which he shall re- 
spectively be liable to contribute under this 
provision. 

Delivery and taxation of bills of costs. 

32. And be it enacted. That after the dis- 
solution of any company shall have been re- 
solved under this act no action or suit shall be 
brought for the recovery of any fees, charges, 
or disbursements for any business done for 
such company by any attorney or solicitor, 
whether in his character of attorney or solicitor, 
or as agent or otherwise, until the expiration of 
one calendar month after a bill of such fees, 
charges and disbursements, signed by the 
claimant, shall have been delivered to the com* 
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mittee or official assignee authorised to wind 
up the affairs of such company, or left at their 
or his place of business ; and It shall be lawful 
for the Court of Queen’s Bench, Common 
Pleas, or Exchequer, or any judge of either of 
m such courts, and they are respectively hereby 
required, on the application of such committee 
or of such official assignee, to refer such bill to 
be taxed and settled by any taxing officer of 
the court in which such reference shall be 
made; and the court or judge making such 
reference shall restrain the claimant from com* 
mencing any action or suit touching his de- 
mand pending such reference, and such taxing 
officer may take such evidence in relation to 
such bill as he may think fit ; and the costs of 
such reference shall be paid according to the 
event of such taxation, (that is to sav,) if such 
bill when taxed be less by a sixth part than the 


numbers and name of the company 
with the documents produced to 
me, 

Signed 

And add whether* 

Master extraordinary, sheriff, sheriff 
substitute, justice, consul, vice-con- 
sul, or notary public. 

LEADING CASES IN CONVEYANCING. 
No. II. 

Spencer's Case. 

Pa sell, ‘25 KHz. 

In the King’s Bench. 

Coke’s Reports, part 5, p. 16. 


What Covenants run with the land . 

[Wn proceed now with another of the great 
bill delivered, then the claimant sliall pay such ; i C atlin K cases in conveyancing, and have added 

meld ntifl if tlwi 1.511 ...lw... wl <.t,r.ll l.rt : 171 J 


costs, and if the hill when taxed shall not he \ - , . , • • 

less by a sixth part than the hill delivered, then inotes of tbe *»l”*quent dec.smns beanng on 
the party on whose application the reference the question down to the present time.J 
shall have been made sliall pay such costs, to Spencer and his wife brought an action of 
be considered and allowed nevertheless as part covenant against < lark, assignee to J.,* nssig- 
of the costs, charges, and expenses of executing nee to »S\, aiul the ease was such ; —Spencer 
the ti usts and powers of this act; and every and his wife, by deed indented, demised a 
order to be made for such leference shall direct house and certain land, (in the right of the 
the officer to whom such reference shall he wife,) to S. for a term of 21 years, by which 
made to tax such costs of such reference to be so indenture S . covenanted for him his executors 
paid as aforesaid, and to certify what upon such and administrators, with the plaintiffs, that he, 
reference sliall be found to he due to or from his executors, atfniinistrators, or assigns, would 
such claimant in respect of such hill, and of build a brick wall upon part of the land de- 
the costs of such reference, and after such re- mised, &c. S. assigned over his term toy#, 
ference as aforesaid no further or other sum and J. to the defendant ; and for not making 
than shall he so found due shall be recoverable of the brick wall the plaintiff brought the action 
in respect of such hill. of covenant against the defendant as assignee ; 

33. And he it enacted, That the following and after many arguments at the bar, the case 

words and expressions shall have the meanings was excellently argued and debated by the jus- 
hereby assigned to them respectively, so far as tices at the bench ; and in this case these 
such meanings are not excluded by the context points were unanimously resolved by Sir 
or subject matter ; (videlicet,) Christopher Wray , Chief Justice, Sir ihoinas 

The word <f month ” shall mean calendar dainty, and the whole court. And many dii- 
month. ferences taken and agreed concerning express 

Tlic word <( person ” shah include corpo- covenants and covenants in law, and which ot 
rations. them run with the laud, b and winch of them 

34. And be it enacted. That this act may be are collateral and do not go with the land, and 

amended, altered, or repealed by any act to be ; where the assignee shall be bound without 
passed in this session of parliament* nninimr him. and where not, and where he 


1 SCHEDULE TO WHICH THIS ACT HE FEUS. 

Form of Proxy. 

Railway company. 

Proxy to vote in respect of shares. 

I A . B. of holder of 


naming him, and where not, 

/ shall not be bound, although he be expresflly 
i named, and where not. . 

I. When the covenant extends to a thing in 
! esse parcel of the demise, the thing to be done 
! by force of the covenant is quodam niodo an- 
; nexed and appurtenant to the thing demwetl, 

* w j and shall go with the land, and shall bind the 

shares, [or scrip, or receipts for shares (as the {assignee, 0 although he be not bound by express 
case may be)], numbered respectively [here in- j words ; but when the covenant extends to a 
sert the numbers , unless the shares, scrip* re- , thing which is not in being at the time ol tne 

ceipts , or letter do not show the denoting nnm - . 

burs'], in the projected railway com- 
pany, do hereby appoint C. D. of 

to be my proxy upon any matter 
relating to the dissolution or bankruptcy of 
the said company, to vote, dissent, and act as 
he shall think proper. 

Witness my hand, the day of 

Taken before me, having verified the 


* 2 Bulstr. 281, 282 ; Cumber. 64 ; Carth. 

178; Skinner, 211, 297; 3 Wilson, 27 ; Lr- 
Jac. 459. * Moor, 159- 

* Moor, 27, 399; Cro. El. 457, 552, 553; 
jl Rol. 521, 522; Postea, 24; 1 Sand. 239; 
iCr. Jac. 125 $ Cr. Car. 222, 523 ; 1 Jones, 245; 
i l Siderf. 357 ; 1 Anders. 82; 1 Show. 284; 
U Mod. 80 ; 3 Lev. 326; Salk, 185, 317. 
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demise made* it cannot be appurtenant or an- 
nexed to the thing which hath no being : as 
if the lessee covenants to repair the houses de- 
mised to him during the term, that is parcel of 
the contract and extends to the support of the 
thing demised, and therefore is auodam modo 
annexed appurtant to houses and shall bind the 
assignee, although he be not bound expressly 
by the covenant ; but in the case at bar the 
covenant concerns a thing which was not in 
esse at the time of the demis J inade, d but to be 
newly built after, and therefore shall bind the 
covenanter, his executors, or administrators, 
and not the assignee, for the law will not annex 
the covenant to a thing which hath no being. 

U 2. It was resolved, that in this case, if the 
lessee had covenanted for him and his assigns/ 
that they would make a new wall upon* some 
part of the thing demised, that for as much as 
it is to be done upon the land demised that it 
should bind the assignee ; for although the 
covenant doth extend to a thing to be newly 
made, yet it is to be made upon the thing de- 
mised, and the assignee is to take the benefit 
of it, and therefore shall bind the assignee by 
express words. So on the other side, if a war- 
ranty be made to one, bis heirs and assigns, by 
express words, the assignee shall take benefit 
of it, and shall have a Warrantia Chart#.* 
F. N. B. 135, and 9 E.; 2 Garr. dc Charters , 
30, 36, E. ; 3 Garr, 1, 4 II., 8, Dyer, 1. But 
although the covenant be for- him and his as- 
signees, yet if the thing to be done be merely 
collateral to the land, niul doth not touch or 
concern the thing demised in any sort, there 
the assignee shall not be charged. As if the 
lessee covenants for him and his assigns to 
build ahouse upon the land of the lessor which 
is no parcel of tne demise, or to pay any col- 
lateral sum to the lessor or to a stranger, it shall 
not bind the assignee, because it is merely col- 
lateral and in no manner touches or concerns 
.. the thiug that wns demised or that is assigned 
over; and therefore, in such case, the assignee 
of the thing demised cannot be charged with it, 
no more than any other strauger. 

3. It was resolved, if a man leases sheep * 
or other stock of cattle, or any other personal 
goods for any time, and the lessee covenants 
for him and his assigns at the end of the time 
to deliver the like cattle or goods as good as 
the things were, or such price for them, and 
the lessee assigns the sheep over, this covenant 
shall not bind the assignee, for it is but a per- 
tonal contract, and wants such privity h as is 
between the lessor and lessee ana his assigns, 
of the land in respect of the reversion. But in 
the case of a lease of personal goods there is 
not any privity nor any reversion, 1 but merely 
a thing in action in the personalty, but cannot 


d Cr. El. 457; Cro. Car. 439; Dy. 14, pi. 
69 s 1 Anders. 82; Moor, 159. 

« Cr. Car. 25; 188; 1 Jones, 223; 1 Rol. 
Rep. 360; Moor, 159, 399. 

* F. N. B. 135, d. ; 60 Lit. 384, b. 

» 2 Jones, 152 ; I Leon. 43 ; Swinb. 324. 

* Cr* Car. 1S8. * l Leon. 43. 


bind any but the covenantor*! his executors or 
administrators who represent him. The same 
law, if a man demises a house and land for 
years, with a stock or sum of money rendering 
rent, and the lessee covenants for him, his. ex- 
ecutors, administrators, and assigns, to deliver 
the stock or sum of money at the end of thee 
term, yet the assignee shall not be charged with 
this covenant ; for although the rent reserved 
was increased in respect of the stock or sum, 
yet the rent did not issue out of the stock or 
sum, k but out of the land only ; and therefore, 
as to the stock or sum the covenant is personal, 
and shall bind* the covenantor, his executors 
and administrators, and not his assignee ; and 
it is not certain that the stock or sum will come 
to the assignees’ hands, for it may be wasted or 
otherwise consumed or destroyed by the lessee, 
and therefore the law cannot determine at the 
time of the lease made that such covenant shall 
bind the assignee. 

4. It was resolved that if a man makes a feoff- 
ment by this word dedi, 1 which implies a war- 
ranty, the assignee of the feoffee shall not 
vouch ; but if a man makes a lease for years 
by this word concessi, m or demist , which implies 
a covenant, if the assignee of the lessee be 
evicted, he shall have a writ of covenant ; for 
the lessee and his assignee hath the yearly 
profits of the land which shall grow by his 
labour and industry for an annual rent, and 
therefore, it is reasonable when he hath applied 
his labour and employed his cost upon the 
land, and be evicted, (whereby he loses all,) that 
he shall take such benefit of the demise and 

rant, as the first lessee might, and the lessor 

atli no other prejudice than what his especial 
contract with the first lessee hath hound him to. 

5. Tenant by the curtesy, or any other who 
comes in in the post shall not vouch, (which is 
in lieu of an action) ; but if" a ward be granted 
by deed to a woman who takes husband and 
the husband dies, the husband shall vouch by 
force of this word grant, although he comes to 
it by act in law. So if a man demises or 
grants land to a woman for years, and the 
lessor covenants with the lessee to repair the 
houses during the term, the woman marries 
and dies, the husband shall have an action of 
covenant as well on the covenant in law on 
these words, (demise or grant,) as on the ex- 
press covenant. The same law is of tenant by 
Statute Merchant, or Statute Staple, or Elegit 
of a term, and he to whom a lease for years is 
sold by force of any execution shall have an 
action of covenant in such case as a thing an- 
nexed to the land, although they come to the 


1 Swinb. 324. 

k Kelw. 153, b.; 1 And. 4; Dyer, 56, pi. 
15, 16, 212, pi. 37* 257, 38, 21, £.429* a.; 3 
Bulst. 291 ; 9 E. 4, 1, b, 

1 2 loft. 275 ; 4 Co- 81 a., 1 Co. 2 b. Co. ; 
Litt. 384 a. ; Yelv. 139 ; Perk. Sect 124. 

* 4 Co. 81, a. ; Yelv. 139; Co. Lit 384, a.; 
Perk. Sect. 124; Dali. 161: Cr. Jac»73; 2 
Inst. 276, F. N. B. 134* h; Bob. 12 ; 1 Vent. 
44; 1 Rol. 521- * 2 RoL 743. 
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term by act inlaw; as if a man grants to lessee 
for years that he shall have so many estovers® 
as will serve to repair his house or as he shall 
burn in his house, or the like, during the term, 
it 'is as appurtenant to the land, and shall go 
with it as a thing appurtenant, into whose hands 
soever it shall come. 


brother was heir) should have m notion of co- 
venant against the prior, for the covenant is to 
do a thing which is annexed to the chapel, 
which is within the manor, and so annexed to 
the manor as it is there said. And Finchden 
related, that he had seen it adjudged, that” co- 
| parceners made partition of land, and one did 


. If lessee for years covenants to repair the j covenant with the other to acquit liitn of suit 
houses during the term,p it shall bind all others j which was due, and that coparcener to whom 
as a thing which is appurtenant and goetli with . the covenant was made did alien, and the suit 
the land m whose hands soever the term shall , was arrear ; and the feoffee brought a writ of 
come, as well as those who come to it by act in ; covenant against the coparcener to acquit him 
law as by the act of the party, for all is one, ’ of the suit ; and the writ was maintainable not- 
having regard to the lessor. ^ And if the law withstanding he was a stranger to the covenant, 
should not be such, great prejudice might ac- ’ because the acquittal fell upon the land ; but 
C ^ U fi V* * 11 ? * an ^ reason requires that they who , if such covenant were made to say divine ser- 
shall benefit of such covenant when the lessor , vies in the chapel of another,' there the assign 
makes it with the lessee should on the other , nee shall not have au action of Qivenaut, for 
side be bound by the like covenants when the \ the covenant in such case cannot be annexed 
lessee makes it with the lessor. 1 the chapel, because the chapel doth not belong 

7- It was resolved that the assignee* 1 of to the covenantee, as it is adjudged ill 2 U> 4, 
the assignee should have au action of co-.G, b. w 

venant. So of the executors of the assignee ; ! Hut there it is agreed, that if the covenant 
so of the assignees of the executors or ad- had been with th#* lord of the manor of D., and 
ministrators of every assignee, for all are ; Ids heirs lords of the manor of D. and the in- 
comprised within this word (assignees), for the . habitants therein, the covenant shall be annexed 
same right which was in the testator shall go j t 0 the manor, and there the terretenaut shall 
to his executors or administrators, as if a man have the action without privity of blood. Vide 
makes a warranty to one, bis heirs and assigns. 29 E. 3 ; 48 & 30 E. 3, 14. Siuipkin Simeon's 
the assignee r of the assignee shall vouch, and ; case,* where the case was, that the Lady Bar- 
so shall the heirs of the assignee; the same dolf by deed granted a ward to a woman who 
law of the assignee of the heirs of the feoffee married Simp S., against whom the Queen 
and^of every assignee. So every one of them ' brought a writ of right of ward, and they 

14 

Garr. 

85, 

shall descend to the heir in such case, without j B aid, what have you to bind me to warranty ? 
express words of the heirs of the assignees. j The husband showed, how that the lady granted 
Observe, reader, your old books, for they are J to his wife before marriage the said word* the 
the fountains out of which these resolutions ' vouchee demanded judgment for two causes* 
issue, but perhaps by these differences the; 1. Because no word of warranty was in the 
fountains themselves will be made more clear ; deed ; as to that it was adjudged, that this 
and profitable to those who will make use of ! word (grunt) ' in this case of grant of a ward 
them. For example ■ in 42 E. 3, 3, the case (being a chattel real) did impart in itself a 
is : — Grandfather, father, and two sons, the j warranty. 

grandfather was seised of the manor of D., 2. Because the husband was not assignee to 

whereof a chapel was parcel, a prior with the! the wife nor privy. As to that it was ad- 
assent of his convent by deed, covenanted for judged that he should vouch for this warranty 
him and his successors with the grandfather implied in this word (grant), is in case of a 
and his heirs, that he and his convent would ; chattel real so annexed to the land, that the 
sing all the week in his chapel, parcel of the j husband who comes to it by act in law and not 
said manor, for the lords of the said manor and as assignee, should take benefit of it. But it is 
his servants, &c. j resolved by IVray , Chief Justice, and the whole 

The grandfather did enfeoff one of the manor ! court, that the word (concessi or demist ) in case 
in fee, who gave it the younger son and his | of freehold or inheritance* doth not import 
wife in tail; and it was adjudged, that the 
tenants in tail, as * terretenants (for the elder 



° Post, 24b., F, N. B. 181 n. 
v Ante, 16, a. b. ; Post , 24, b. s Or. Jac. 
240, 309, 439; Jones, 223; Cr. £1.373; 1 
Sid. 157. 

* 1 Roll. 521 ; 1 RolL Rep. 81, 82 ; 2 Bulst. 
281 ; Owen, 151, 152. 

r Cr. El. 534; Co. Lit. 384, b. 

* Co. lit. 384, a. ; 1 Roll 520, 521 ; Br. Co* 
Tenant, 5 ; Statham Covenant, 3. 

* Co. Lit. 385, a. 5 8 Co. 145, a. 


u 1 Roll. 521 ; Co. Lit. 384, b., 386, a.; 42 
K. 3, 3, b. ; Br. Covenant, 5 ; l Roll. Rep. 81. 

* 1 Roll. 521. 

* Co. Lit. 385, a. ; Fits. Covenant, 13 ; Br. 
Covenant, 17 ; F. N. B. 181, a. 

* Co Lit. 384, a. ; 2 Roll. 743, 744 ; 3 Bulst. 
165; Hob. 47; 1 Roll. Rep. 81; Cro. Elis. 
436. 

y l Roll 345 ; Co. Lit. 351, a. 
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any warranty. II H. c. 41, acc vide ; 6 H. 4, 
12 ; H. 4, 5; 1 ; H. 5, 2, 25 ; II. 8, Covenant 
Br. 32, 28 ; H. 8 s Dyer, 28, 48 ; £. 3, 22 ; 
F. N. B. 145, c. 146 & 181 ; 9 Eliz. ; Dyer, 
257 5 26 H. 8, 3 ; 5 H. 7, 18, 32 ; H. 6, 32, 22 ; 
H. 6, 51 ; 18 H. 3 ; Covenant, 30; Old N. B. 
Covenant, 46 ; II. 3, 4 ; 38 E. 3, 24. See the 
statute of 32 H. 8, c. 24, 34, b which act was 
resolved to extend to covenants which touch 
or concern the thing demised, and not to col- 
lateral covenants. 


nanted for himself, his executors, &c., and 
assigns, not to hire persons to work in the mill 
who were settled in other parishes with a parish 
certificate : Held, that this covenant did not 

run with the land or bind the assignee of the 
lessee. Mayor of Congleton v. Pattison > 10 
East, 136. July 1st, 1808. 

A proviso in a lease for 21 years, that if 
either of the parties shall be desirous to de- 
termine it in 7 or 14 years, it shall be lawful for 
either of them, his executors or administrators 
so to do, upon twelve months notice to the 
other of them his heirs, executors, or adminis- 
trators, extends, by reasonable intendment, to 
the devisee of the lessor who was entitled to 
the rent and reversion. Roe v. Hay ley, 12 
East, 4G4. June 27th, 1810. 

A covenant to do all lawful and reasonable 
act 3 for further assurance includes the levying 


The following are the subsequent cases : — 

If mortgagor and mortgagee make a lease in 
which the covenants for the rent and repairs 
are only with the mortgagor and his assigns, 
the assignee of the mortgagee cannot maintain j 

an action for the breach of those covenants, j . 

because they are collateral to his grantor’s in- - il though not named, 
terest in the land, and therefore do not run i the satisfying judgments upon a cove- 

w j t h j t nant with A. and his heirs to do all lawful and 

If tenant for a term of years lease for a less ! reasonable acts for further assurance upon re- 
term and assign his reversion, and the assig- I fl^ft? an( \ a request made by the purchaser m 
ncc take a conveyance of the fee, by which his ; his hfe t0 ^ C 'T a ^ ne and neglect so to do, the 
former reversionary interest is merged, the co- , ancestor not being evicted in his lifetime, but 
venants incident to that reversionary interest , ^ 1C ^ eir being evicted afterwards, the heir may 
are thereby extinguished. Webb v. Russell, I maintain an action upon the request of the an- 
3 T. R. 40*2. -Tnlv 1st. irso- « cestor and refusal made to him, because the 


July 1st, 

in a lease that the lessee, his ex . . 
ecutors and administrators shall constantly re- tl,nc °* “'c ancestor. 


A covenant in a lease that the lessee, his ex- j ultimate damage had not accrued in the life- 

. - _ 9 I A ! i.1 - A 1 J L • I Ka 


But the ancestor, if he 
have sued. Per 


side upon the demised premises during the de- ! pleased, might also 
inise is binding or* the assignee of the lessee, Mansfield, i . J. 
though he be not named. Tutem v. Chaulin, Semble, lhat a request to levy a fine at the 
2 II. Blnckatoms 133. May 3rd, 1793. expence of the conusee includes a virtual 

There is no fraud in the assignee of a term P ro,u,8C to P a >' tUe costs of a wnt , 
assigning over his interest to whom he polestatem for taking the acknowledgment at 
pleases, with a view to get rid of a lease, al- tl !? conusor’s home, lie not living m town, 
though such person neither takes actual pos- : v : J° nes *5 1 aunt. 418. Apnl 28th, 1814. 

session nor receives the lease. Vide Odell v. i . Devise to the u*e of //. J. fo^ life without 
IVake, 3 Camp. 394; Copeland v. Stephens, , impeachment of waste, &c., remainder to the 
1 B. & A. 593. i llse °f pkuntift for life, with power to make 

Qutere' ‘ If ’the replication per fraudern by i lea8es two or three Sec., or for the 

the lessor to a pica of assignment in such a term of *21 years, so as there be reserved the 
case can ever be good ? Certainly not, where . rcn ^ without taking any sum or sums of 
the party assigning derives no benefit from the j mone X other thing for or in lieu of a fine ; 
premises. Taylor v. Shim, 1 B. & P. 21. 11th I an<1 11 J > h Y indenture 15th October, leased 
Way, 1797. ‘ tor 14 years, to be computed, as to the meadow 

Copyhold lands mortgaged in fee by lease h* n d ( rc J rn 13th I 4 eb. last, the pasture from 25th 
and release as freehold : the customary heir is ^ arc h last, and the messuage from 12th May 
bound by a covenant for further assurance ; i last > un f der a yearly rent payable to lessor and 
but during bis infancy the court refused to j °}\™ r P^ s ? n as should be entitled to the 
foreclose, and would go no farther than direct- , freehold and inheritance half yearly, on lltli 
ina the account, and that in default of navment i an d 25th March, the first payment to be 

made on 11th rsov. next ensuing; and lessee 
covenanted with lessor, his heirs and assigns. 


ing the account, and that in default of payment 
the plaintiffs should be let into possession and 
hold and enjoy till the heir should attain 21, 
at which time he should surrender ; and a day 
was given to show cause against the decree. 
Spencer v. Boyes , 4 Ves. 370, Dec. 11, and 21, 
1798. 

Ih a lease of ground, with liberty to make a 
watercourse and erect a mill the lessee cove- 


b 32 H. 8, C. 34 ; Moor, 159 ; Cr. Jac. 523 ; 
2 Bui. 281, 282, 283; 1 Sand. 238, 239; Cr. 
Car. 25, 222; 1 .Anders. 82; 2 Jones, 152; 
Owen, 152; Stile, 316, 317; Co. lit. 215, a. 


for payment to lessor and such other person, 
&c., of the rent at the days and times, &c. 
Held , that the lease for 14 years wa9 warranted 
by the power to lease for 21 years ; and that 
tue reservation of the first naif year’s rent, 
payable at the end of 27 days, was not taking a 
sum of money for a fine being in consideration 
of a preceding occupation ; and that F. C N,, 
after the death of H • was an assignee within 
stat. 32, H. 8, c. 34, and might maintain cove- 
nant against the lessee for rent arrear after the 
death of H. J., and during the continuance of 
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the term. Iaherwood v. OldkniM, 3 M. &S. 
382, Jan. 23rd, 1815. 

• Where ®*» being seised in fee, conveyed 
to defendant and T. J, their heirs and assigns, 
to the use that J.B. 9 his heirs and assigns, 
might have and take to his use a*rent certain to 
be issuing out of the premises, and subject 
to the said rent to the use of defendant, his 
heirs and assigns, and defendant covenanted 
with J. B., his heirs and assigns, to pay to him, 
his heirs and assigns, the said rent, and to 
build within, one year one or more messuages 
on the premises, for better securing the said 
rent, and J. B . within one year demised the 
said rent to plaintiffs for 1 ,000 years. Held , 
that covenant would not lie for the plaintiff's 
for nonpayment of the rent, or for not building 
the messuages, for the covenant was personal to 
J. B. Mi hies v. Branch , 5 M. & S. 417. Nov. 
16th, 1810. 

Assignees of a bankrupt lessee, though by 
accepting the lease they discharge the bank- 
rupt from any claim upon biin for rent, may 
assign the lease to an insolvent person, to ex- 
onerate themselves from future ciaims for rent. 
Onslow v. Corrie, *2 Madd. 230. 8th & 18th 
Nov. 1817- 

Covenant will lie by the assignee of the re- 
version of part of the demised premises against 
the lessee for not repairing. Twgnam v. Pickard , 
jun. 2 H. & Aid. 106. Nov- fi, 1818. 

Where A . being possessed of certain premises 
for a term of years, assigned part of them over 
to B. for the residue of his term, with a cove- 
nant for quiet enjoyment, and B. afterwards 
assigned them over to C. Held, that C. hav- 
ing been evicted by J. S. y the lessor of A., pre- 
viously to the assignment to B, % might main- 
tain an action against .4. upon the covenant for 
quiet enjoyment, on the ground that there was 
a priority of estate between A . and C. Cam p- 
hcll v. Lewis, 3 B. & A. 302. Feb. 4- 1820. 

A covenant to insure against fire — premises 
situated within the weekly bills of mortality 
mentioned in 14 G. 3. c. 7H, is a covenant that 
runs with the land. Vernon v. Smithy 6 11. & 
A. 1. Oct. 20, 18*21. 

A . being seised in fee of a mill and of certain 
lands, granted a lease of the latter for years, 
the lessee yielding and paying to the lessor, his 
heirs and assigns, certain rents, and doing 
certain suits and services ; and also doing suit 
to the mill of the lessor, his heir and assigns, 
by grinding att such corn there a9 should grow 
upon the demised premises, and the lessor after- 
wards devised the mill and the reversion of the 
demised premises to the same person : Held, that 
the reversion of the suit to the mill was in the 
nature of a rent, and that the implied covenant to 
render it resulting from the reudendum, was a 
covenant that ran with the land as long as the 
ownership of the mill and the demised premises 
belonged to the same person, and consequently, 
that the assignee of the lessor might take ad- 
vantage of it. Vyvyan v. Arthur , 1 B. & C. 
415, H. T. 1823. 

Where a lease of an undivided third part of 
certain mines contained a recital of an agree- 


ment made by the lessee with the lessor, and 
the owners of the other two-thirds, for pulling 
down an old smelting mill, and building an- 
other of larger dimensions, and the lease con- 
tained a covenant to keep such new mill in 
repair, and so leave it at tnc expiration of the 
term, but did not contain a covenant to build it : 
Held . that such a covenant was to be implied, 
and that the lessor of the one-third might sue 
upon it in respect of his interest. 

The lease contained a demise of all mines 
and minerals then opened or discovered, or 
which might during the term be opened or dis- 
covered, in or under certain moors and waste 
lands, and also all smelting mills then standing 
upon the said lands, with full liberty to sink 
shafts there, and to build thereon any mills or 
other buildings requisite for working tne mines ; 
habendum , the said demised premises with the 
appurtenances for 21 years. The lessor after- 
wards granted his reversion of and in the said 
demised premises with the appurtenances, to 
(?. B.y who by will devised the t-niuc to the 
plaintiffs : Held , that the covenant to build the 
new smelting mill tended to the support and 
maintenance of the thing demised, and that 
the assignee of the reversion might therefore 
sue upon it. Samson and another v. Kasterhy , 
0 H. & C. 505. May 20, 182[>. 

In an indenture of lease the lessee cove- 
nanted with the lessor, his heirs and assigns, 
to indemnify the ovenseers for the time being 
of the parish in which the premises demised 
were situate from ail costs and charges by 
reason of the lessees taking an apprentice or 
servant who should thereby gain a settlement 
within, or become chargeable to the parish. 
Held, to be a valid covenant, although it was 
objected that it was unreasonable in restraint of 
trade and contrary to the policy of the poor 
laws. Held , also, that the action was well 
brought by the executors of the lessor, as the 
covenant was an express covenant with him 
personally, and did not run with the land. 
IVahh v. Fussed , 3 Moor & P. 457* July sth* 
1829. 

A proviso in a lease, giving power of re- 
entry if the tenant make default in perform- 
ance of any of the clauses by the space of 30 
days after notice, doeB not apply to the breach of 
a covenant not to allow alterations in the pre- 
mises, or permit new buildings to be made 
upon them without permission ; and an under- 
tenant having erected a portico contrary to the 
covenant, and notice having been given to him 
to replace the premises in their former state 
which he neglected to do for 30 days : Held , 
that no forfeiture was incurred. 

Premises being demised and underlet, the 
first tenant surrendered his lease and took a 
new one with similar covenants. The under- 
tenant continued in possession, and never sur- 
rendered. Qucere, whether special covenants 
in the new lease, co-extensive with those in the 
old, (as not to erect new buildings without 
leave,) could be enforced by the head landlord 
against such under-tenant, as '‘duties re- 
served w by the second lease within 4 G. 2, cv 
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80* s. 6. Doe d. Pulk v. Marchetti, 1 B. & Ad. 
715. Jan 14th, 1831. 

The Monmouthshire Canal Act provided 
that upon auxiliary railroads made by private 
individuals under the authority of * the act, the 
tolls should not exceed the rate charged by the 
canal company, which for the articles of lime- 
stone and iron-stone was restricted to 2 id. a 
ton per mile ; and it also empowered the canal 
company by agreement with the landowners, 
itself to construct auxiliary railroads on which 
tolls not exceeding 5 iL a ton per mile might be 
charged. Certain landowners and owners of iron 
works, .and among others, the lessee of the 
Beaufort works, formed a joint-stock company, 
and under the powers given by the act, con- 
structed a railroad connecting a lime quarry, 
called the Trcvil Quarry, with the several iron 
worlds and with the railroads of the canal com- 
pany. In the partnership -deed of the railroad 
company, the lessees of the Beaufort works 
covenanted for themselves, their heirs, execu- 
tors, administrators, and assigns, with the 
other shareholders, their executors, administra- 
tors, or assigns, so long as the covenantors, 
their executors, administrators, or assigns 
should occupy the Beaufort works, to procure 
all the limestone used in the said works from 
the Trevil Quarry, and to convey all such lime- 
stone, and also all the iron-stone from the 
miues to the said works along the Trevil Rail- 
road, and to pay a toll of 5d. per ton per mile 
for the same. 

Upon a bill filed by the shareholders of the 
railroad to enforce this covenant, against a 
person who had purchased the Beaufort works, 
with notice of the partnersliip-decd : Held, 1st, 
That the covenant did not run with the land 
so as to bind assignees at law ; and that a 
court of equity would not, by holding the con- 
science of the purchaser to be affected by the 
notice, give the covenant a more extensive 
operation than the law allowed to it: 2ndly, 
That the covenant securing a toll of 5d. a ton 
per mile to the shareholders of the Trevil Rail- 
road, was a fraud upon the canal company and 
the legislature, and therefore ought not to be 
specifically enforced by injunction. Keppel v. 
Bailey , 2 M. & K. 517. Jan. 18, *20, 21, 29, 
1834. 

The surrenderee of a copyhold is an assignee 
of a reversion within the statute of 32 II. 8, c. 
34, and may maintain an action of covenant 
upon a lease made by his surrenderer, and the 
defendant in such action cannot protect him- 
self by alleging the invalidity of the lease. 
Whitton v. Peacock , 3 M. 5c K. 325. March 
17, and May 23, 1834. 

The assignee of a lease is liable for breach of 
a covenant to repair, committed during his own 
possession, though he may have assigned the 

S emises before the action was commenced. 
arley v. King, 5 Tyr. 692, £• T. 1835. 

T. ill. demised premises to the defendant, 
subject to a covenant not to fell, stub up, lop, 
or top the timber trees, excepted out of the 
demise ; a breach of this covenant having? been 
committed in his lifetime ; Held, that hie exe- 
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cuter could maintain 'covenant against the 
lessor. Raymond v. FUck, 5 Tyr. 985, T. T. 
1835. 

It was agreed between A. and J&, (the lessees 
of the V. Theatre,) and the plaintiff, that in 
consideration of 313/. paid by the plaintiff to A . 
& E., they would pay to the plaintiff 360/. on 
the 31st Dec., 1834, if all of them and one 
B. F. should be living on any part of that day ; 
that the plaintiff should till that day, if all of 
them, A . E., the plaintiff, and B . F. should so 
long live, or so long during the same period as 
all of them should live, have the free use of 
two private boxes in the V. Theatre ; that if all 
of them, A. E., the plaintiff, and B. F., should 
be living on any part of the 31st Dec., 1834, 
the plaintiff 1 should pay nothing for the use of 
the boxes ; but, if either of them should die be- 
fore that day, the plaintiff should make such 
compensation for the use of the two boxes dur- 
ing the time he should have been entitled 
thereto as Bliould be just and reasonable. 
Ifeld, that this was a mere personal covenant 
by A. and E. with the plaintiff', and therefore 
not binding, as to the use of the boxes, on an 
assignee of the theatre. Flight v. Gloesop , 2 
Scott, 220. June 9th, 1835. 

A mortgagee, after default in payment by the 
mortgagor, has, if he thinks proper to exercise 
them, the same rights against a tenant by lease 
granted before the mortgage as the mortgagor 
had, and may take his remedy on such lease as 
assignee of the reversion. If the lease was 
made by the mortgagor subsequently to the 
mortgage, the mortgagee may treat the tenant 
as a trespasser, but cannot distrain or sue for 
rent, unless he has accepted rent from the 
tenant, or has given him notice to pay rent, 
and the tenant has acquiesced. 

A deed to lead the uses of a recovery, after 
reciting that the premises wtre to be conveyed 
for the purpose, among others, of seeming 
payment of 800/. advanced by J. II. to M. R. 
tenant in tail in remainder, declared the uses 
as follows: — To II. aud L., their executors, 
&c., for 1000 years, to commence from the day 
before the date, &c., in trust, (subject to the 
powers, &c., after mentioned,) upon nonpay* 
ment of the 800/. and interest, to sell or mort- 
gage, and pay that sum to J. II., and from and 
after the determination of thnt term and subject 
meantime thereto and to the trusts thereof, to 
E . R., mother of M. R ., for life ; remainder to 
T. L., his executors, &c., for 2000 years, to 
commence from the day of the decease of E. R ., 
in trust to levy and repay such sum as E . R. 
should during her life pay to J. H. for interest 
on the 800/., and to suffer the person next in 
remainder or reversion expectant on the first 
term to receive the residue of rents not applied 
in executing the trust of the latter term : re- 
mainder, and in the meantime subject thereto, 
to such uses as Af. A. should appoint, and in 
default of appointment, to him for life ; remain- 
ders to his sons and to his daughters in tail ; 
remainder over. 

A power was then reserved to J8. B. to de- 
mise the premises for ten years from the date 
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of the deed, or seven years from the day of her 
decease, reserving the best rent, &c. E. R. de- 
mised the premises to a tenant for seven years 
from the day of her decease, reserving rent to 
M, R, or the person for the time being entitled 
to the freehold or inheritance of the premises 
immediately expectant on the decease of E. ft 
She died and the lessee entered. 31. R. died 
shortly afterwards, and left a daughter ; after- 
wards the trustees of the terms of 1000 and 2000 
years assigned them to J. f/., default having 
been made in the payment of his 800/. 

Held , that the seven years lease granted by 
JB. jR. being made under a power created by the 
deed of uses, must be deemed contemporaneous 
with the term of 1000 years created bv the 
same deed, and binding on the trustees of that 
term who were parties to the deed, so that they 
could not disturb the possession. That the 
trustees of that term, though not “ entitled to 
the freehold or inheritance/* were the rever- 
sioners entitled to the rent reserved by the 
lease, and consequently, that their assignee 
might distrain for it. 

And this although an ejectment had been 
brought against the lessee on the demises, 
amongst others, of the last mentioned trustees, 
(laid previously to their assignment to J. //.,) 
there having been no judgment nor any actual 
eviction of the lessee. Royers v. Humphrey* 4 
A. & E. 299. Nov. 23rd, 1835. 

A lease of lands, &c., by A. to B . contained 
a general covenant by B. to repair, and a fur- 
ther covenant that A . might give notice to B. 
of all defects and want of repair, and if B. did 
not repair the said defects within two months, 
A. might enter and do the repairs himself, the 
expence of which B . was to repay at the time of 
paying his next rent, and if lie did not do so, 

A. might distrain on him for the expense as in 
case of rent in avrear. There was also a power 
to A. to re-enter upon breach of any covenant. 
The premises being out of repair, A. gave B. 
notice to repair within six months, and that if 

B , did not repair within that time, he would 
perform the repairs and charge B . with the ex- 
pence. The premises were not repaired within 
the six months. During that time a negociation 
was entered into by A . and B. and after the ex- 
piration of the six months, A. gave B- notice, 
that if he did not agree to certain terms in three 
days, A. would hold him to the covenant in his 
lease; B. did not agree. 

Held , that A . could not recover in judgment 
for a forfeiture, he having elected to perform 
the repairs, and distrain on B. for the expense, 
and the general power to re-enter not being 
revived by the three days* notice. 

Semble, that where a power of re-entry for 
breach of covenant is reserved in a lease, and 
the reversion descends to co-partners at com- 
mon law, one alone cannot maintain ejectment 
far breach of the covenant. Doe d. De Batten, 
v. Lewis , 5 A. & E. 2/7* June 2, 1836. 

Lands held under letters patent from the 
Duchy of Cornwall, for a term determinable 
on die death of three parties named therein, 
were leased for 65J years if the cestui fue pies 


should so long live, with a covenant on the part 
of the lessor, his executors, &c. in case of the 
death of those parties during the term by the 
indenture granted, to “ apply for, and do his 
and their utmost endeavours to procure a re- 
newal or renewals of such letters patent for 
another life or lives, so as the lessees, their exe- 
cutors, &c. might hold and enjoy the premises 
for the whole term, subject only to the rents 
and covenants in the indenture mentioned, and 
without being compelled, or compellable, or 
liable to pay any part of the fine or fines that 
should be paid on such renewal/* Two of the 
lives having dropped, the grantee of the letters 
patent applied for a renewal. The Duchy de- 
manded for such renewal a fine, which was 
found by a special verdict to have been a rea- 
sonable 4ine, if such line ought to be calculated 
on the annual value of the premises tyken at 
rack-rent, two and a half and three years* 
value : Held* that this was a proper mode of 
valuation, and the fine not unreasonable ; and 
that the lessor, having declined to pay such 
fine, had failed to perform his covenant to do 
liis utmost endeavours to procure a renewal of 
his letters patent. 

Held* also, that the above was a covenant 
running with the land. 

And that the fact of the plaitilifl being assig- 
nee only of a part of the. interest created by the 
leas.^, did not preclude liiin from suing for and 
recovering damage^ in respect of the breach of 
covenant. Simpson v. Clayton, 6 Scott, 469. 
June 13, 1838. 

See also Steward v. Wolreridge, 9 Bing. 

2 Moo. fc Sc. 73. ; Doe d, Calvert v. Retd, 10 
B. & C. 849; Burnett v. Lynch, 5 B. & C. 
589; 8 1). & 11. 36S ; Jourdain v. Wilson, 4 
B. & Aid. 260 ; Grey v. Cuthhertsan, 4 Doug. 
351 ; 2 ("hit. 482; liofford V. Hatch, 1 Doug. 
183; Milnes v. Brunch , 5 M. & S. 411 ; Col- 
leson v. Lett sow, 6 Taunt. 221 ; 2 Marsh. 1 ; 
Stokes v. Russell , 3T. R. 678. 


ANNUAL MEETING OF THE UNITED 
LAW CLERKS’ SOCIETY. 

Thk 14th Anniversary Dinner of this society 
took place on Tuesday the 16th June, at the 
Crown and Anchor, Strand.. The Hon. Mr. 
Baron Platt presided, and was supported by 
many eminent members of the profession. 

Amongst the barristers we observed : — Mr. 
T. C. Anstey, Mr. Bovill, Mr. Carden, Mr. C. 
Clark, Mr. rortescue, Mr. E. James, Mr. J. D. 
Kirby, Mr. Maynard, Mr. 11. Merivale, Mr. 
Phipson, Mr. E. R. Seymour, Mr. R. C. Sew- 
ell, Mr. Steere, Mr. Wallinger, Mr. T. Web- 
ster, Mr. P. Wilmot, and Mr. Cancellor, one 
of the Masters of the Common Pleas. 

The muster of solicitors was unusually strong. 
Amongst others were,— Mr. Bigg, (one of the 
trustees), Mr. J. Bird, Mr. Boys, Mr. M. Clay- 
ton, Mr. C. M. Collett, Mr. Collieson, Mr. Co- 
verdale, Mr. G# Cox, Mr. W. Dimes, Mr. A. 
Dobie, Mr. Few, Mr. L. Freeman, Mr. Gedye, 
Mr, M. H. Gregory, Mr. T. Harvey, Mr. 
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Hepburn, Mr. Husband, Mr* B. W. Hutch* were grateful .for that # support. He agreed 
inson, Mr, J. O. Jones, Mr. Lucena, Mr. with the learned baron in his statement of the 
M'Leod, Mr. Maugham, Mr. Watson, Mr. very faithful way in which law clerks generally 
J. Philpot, Mr. H. F. Richardson, Mr. J* discharged their duties. In his office he had an 
Rose, Mr. Scadding, Mr. Sweeting, Mr. E. opportunity of seeing this. He found them 
Walmisley, Mr. J. W. Walsh, Mr. Warneford, zealous and generally very discreet. Sometimes, 
Mr. Wathen, Mr. J. Watson, Mr. W. H. Wat- indeed, the latter quality might be overbalanced 
son, Mr. Westmacott, Mr. Westwood, and Mr. by the former, but this arose from a good mo- 
J. P. Wingfield. tive — an earnest desire to serve well their cm- 

The usual loyal toasts were introduced by the ployers. 
learned Baron, with emphatic and appropriate Mr. Fortescue returned thanks in an able ad- 
addresses. In proposing the health of Prince dress, stating that the support of the profession 
Albert, the chairman stated, that he had looked was given most willingly. He observed upon 
at the report to see if his royal highness was the fact that one or two of the Inns of Court 
amongst the society's patrons, knowing that had not become patrons, but he doubted not 
his aid was never withheld where wanted. He they would ultimately assist the good cause in 
did not find the prince's name thSrc, but as he which they were engaged. 
wjis now a bencher of Lincoln's Inn/he must "The Bench, the Bar, and the Profession ” 
be numbered amongst the patrons of the insti- was proposed by Mr. A. Dohie, who made 
tution. The learned baron mentioned two in- several able remarks on the respective duties of 
stances of the prince's great liberality to a the several branches of the profession, 
kindred society, and he doubted not he would Mr. Edwin James returned thanks in a very 
become a patron of the law clerks, llis pro- eloquent address. He observed upon the dis- 
fessional sympathies would be excited on being tiuguislied reputation held by the profession in 
informed of the praiseworthy objects of this j this country. In speaking of the high charac- 
society, and lie would, no doubt, give it his : ter of its judges, he observed that it was not 
countenance, if application were made to him ■, sufficient that the law should be feared, it 
through the proper channel. | must also be loved. Severity alone would not 

The report of the society was then read by prevent offence. The learned baron in admi- 
the secretary.* j nistering the law never forgot that mercy must 

In proposing “Prosperity to the United Law ! be the handmaiden of justice. The bench 
Clerks Society," the learned Baron stated that ( added lustre to its bright character by lending 
the position of a law clerk was one of great : its influence in promoting the interest of socie- 
trust : on his integrity and strict attention to ties like the present* The learned gentleman 
business much depended not only of the in- j stated, that in returning thanks for the bar, he 
terests of the profession, lmt of the public at \ could not forget that within those walls meet- 
large. Ilis faithfulness must lie known to every t ings were annually held to commemorate the 
one then present. Considering the great trust , exertions of Lord Erskine, the greatest advocate 
reposed in him, how seldom it was that the con- j of English law. 

fiuoncc was betrayed, lie rejoiced to see that "The Health of the Honorary Stewards ” 
the bench, the liar, and the solicitors came to was proposed by Mr. James Jlasband , and re- 
the support of such a society, formed for the sponded to by Mr. E, S. Westmacott. 
assistance of their clerks when overtaken by Mr. Steere proposed "The Health of the 
sickness, old age?, or death. There was quite Trustees," anct made several appropriate re- 
enough wealth in the profession to do all ne- marks on the usefulness of the society, 
cessary good. The learned baron kindly men- Mr. E. S. Bigg , one of the trustees, in ra- 
tioned his own clerk who had served him be- turning thanks, stated that at the foundation 
tween 30 and 40 years, and he was bound to of this society it was thought it had undertaken 
say that he had always found that clerk a faith- more than it could accomplish ; but he, with 
ful friend. The fund of the society during the others, thought differently. Support came 
last year, it appeared, had heavier calls upon it slowly at first, but at last their early expecta- 
tion it had ever before experienced, yet the tions were fully realized, and it was found that 
liberality of the. profession had enabled it to instead of being wrong they were quite right, 
satisfy every claim, and to invest a larger sur- The society was not thwarted by little obstacles, 
plus than before. The learned judge stated he but knowing that perseverance will accomplish 
would assist the society to the best of his all things in a good cause, the society had per- 
ability, and he trusted all present would do the severed, and prosperity bad been the reward, 
same. The exertions of the learned judge and his bre- 

Mr. Phipson ably returned thanks on behalf thren had contributed not a little to that pros* 
of the society. perity. It had placed an increased burthen on 

Master Canceller proposed the health of the the shoulders of himself and his co-trustee Mr. 
Lord Chancellor, l*ora Cottenham, and the Foss, but they did not object to it, indeed they 
other patrons of the society. He was much hoped that the exertions of the members would 
pleased at the support afforded by the profes- be so successful that their. trustees would have 
sion, which had enlarged the society’s means to stagger under the weight of the load they 
of doing good. He was certain the members implied upon them. 

Mr. W* BoeiU proposed the health of the 

* This report will be found at p. 273, post, chairman, and adverted to the happy allusion 
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made by Mr. Baron Alderson, last year, who 
in appointing the present chairman, his execu- 
tor, to preside for him on this occasion, stated 
that he would no doubt be able to render a 
good account. This had been fully verified by 
the donations announced, which amounted to 
487*. 

The learned Baron returned thanks, stating, 
that until his visit last year he was not aware 
of the objects of the society. The result of 


bers is only forty, the other not yet thirty-two. 
The patronage of the profession has enabled the 
society to grant this allowance irrespective of 
age, only requiring ample medical evidence 
that the member is permanently disabled from 
earning the means of livelihood. An allowance 
of this nature and amount, commencing at the 
customary period, is a great advantage, but the 
condition of these two afflicted members would 
be little improved by the assurance, that twenty 


that visit had been to wed him to the inatitu- j or thirty years hence they would be in the ra- 


tion. His learned brother Aldereon expressed 
a hope, that as his executor he would take out 
probate. He agreed to do so, and was anxious 
that his accounts should prove satisfactory. 
'Hie members of the profession around him had 
assembled of their own free accord. They had 
assembled to promote and extend the objects 
of the society. He thought the result of the 
meeting would be satisfactory to the patrons 
and members. The accounts were even more 
satisfactory than last year. He was happy to 
say, that lie had applied to his brother I'.rle, 
who had consented to preside at the next an- 
niversary. 

The donations ultimately exceeded 500/. 


THE SOCIETY S 
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annual 11 k- j arisen. The sum disbursed by the Nocicty on 
j these accounts (alone) amounts to 1,063/. 10s. 
j The claims upon the casual fund, which is ap- 


ceipt of sufficient pecuniary assistance to place 
them beyond the reach of nbsolutc dependence, 
provided they so long paid their subscriptions. 

The last branch of the society’s expenditure 
out of the general fund, consists of a payment 
of 50/. made to the family of each member on 
his death, afid of a payment of half that sum 
to each* married member on the death of his 
wife. • 

The committee report with regret, that of the 
cases of sickness already referred to five termi- 
nated fatally. One other case, has also oc- 
curred, and the families of these six members 
have received altogether a sum of 300/. ; three 
j cases of death have on urred amongst the xnetn* 
I hers’ wives, and a sum of 75/. has been ex- 
pended in meeting the claims that have thus 


It lias hitherto been the pleasing duty of the 
committee to report favourably of the progress 
of the society, and they are happy to state, that 
the year just past has not been lets prosperous 
than any which has preceded it. The claims 
made since the last anniversary have been 
uumerous, and in meeting them, a much larger 


propriated to tne assistance of distressed clerks 
belonging (o nil broaches of the law, and to 
their widows who inay be in dUtrcss, have been 
less numerous during the last year. All such 
clerks arc eligible, whether members or not. 
The only qualifications requited arc, that the 


, anu in meeting uium, u mm n i.ugti j ' ; . . • , _ ~ nt \ 

sum than usual has been required, yet every | apphean h "ball trn )• m e. ‘ h *" tl 

demand has been fully satisfied, and a larger also bf descry 


uemanu nas neen tuny nciuemn, am. a , . , . . . . n , 

addition made to the capital of the princ ipal 1>1<>>«» »n assisting with m « U r ““ *P*““!* 
fund than in anv nrcccding year. i who may suffer from temporary pecuniary em- 

f 'lie chief expenditure of the society arises ! barrassment. The ccuiim.tU-c have received 
from the pecuniary assistance which it affords ; Uurty-nx applic ationa for relief, of winch 
(out of the general fund) to its members in twenty three, after careful 

sickness, superannuation, and death. The ! «<>> proper cases for aKsistancc an tl e ap- 
numberof claimants on the first account has ! phcnnis received suchrelief ns ihesouely was 
been eighteen. Though this number is much ! enabled to ufford : with one exception, not one 
less than the year preceding, a larger proportion j of these persons had cv "^° v n * r ’^ 
than usual were cases of long-continued illness, fund. ol the society Many ^» J «» have 
whereby the expenditure has considerably ex- also been accommodated vy.lh small loans to 

ceedcd that of the year before. ,,n T,rpRKmu ' “ nd unavoidable emergencies. 

expended has been 2! ' 

to the disbursements 

the total sum thus ex. ~ . .. 

It is with regret that the committee report, punctually repaid, in ■»«» K'*‘» »*»* 
that s’nw the lit meeting two members have, ! x«un of 368/. *«*•- has been expended. ihe‘o- 
by seyere indisposition, bfen rendered incapa- j U* paymenU thus made now amount to 1.833/. 
blc of following any employment, and are now . 19s. 


receiving the allowance granted on superannu 
ation. 

In one case the member has been incapac- 
itated by long-continued nervous disease ; in 
the other, by insanity ; each of them is now in 
receipt of a weekly payment, amounting yearly 
to 31/. As. In almost all similar institutions, 
the right to receive this allowance is dependent 
on the age of the member, and rarely com- 
mences before sixty. The elder of these mem- 


The committee are fully aware that the de- 
mands, which arc gradually increasing every 
year, will before long render any considerable 
saving impracticable ; and they have therefore 
sought by all proper means to increase the 
capital of that fund which is charged with the 
payment of the greater benefits. The general 
fund in April, 1845, amounted to 7,423/. 4s. 8 a. 
During the year the eum of 1,831/. 8 s. id. has 
been received, and 673/. 13s. 9 </• expended. 
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TBie surplus, 1 9 \ifl. 14s. Id, lias been added 
to the in vented capital, which on the 20th of 
May last amounted to 8,564/. 3s. 7 d. It must 
be remembered that the liabilities of this fund 
are very heavy. Each of the two members now 
on the superannuation fund requires the interest 
of a sum of 1 ,000/. in the payment of his allow- 
ance alone, and there ate now 455 members. 

The small amount of the casual fund pre- 
vents the investment of any part of it. In 
April, 1845, this fund amounted to 66/. 2s. 4 d. 
which has been increased during the year by 
the donations of the profession, the subscrip- 
tions of the members, and receipts from inci- 
dental sources, to 488/. 5s. 6d. In gifts, loans, 
and necessary disbursements, a sum of 3G8/. 17-v. 
9d. has been spent. The balance of cash in 
hand of this fund amounted at the last.audit to 
142/. 18s. 3 d. 


They state 

“ That nothing tends so much to 
the honour, respectability, and efficiency «f 
our profession as carefully watching the edxir 
cation of its rising members. It was to .pro* 
mote this (as your lordships are well awase) 
that the examination preparatory to the admis- 
sion of attorneys and solicitors was established* 
a measure which, in our humble opinion, has 
already been of great advantage, and which bids 
fair for much greater hereafter. Your lord- 
ships 9 attention may not have been called to 
the fact, that there is no institution existing, 
either in the metropolis or elsewhere, receiving 
the general support of the profession, calculated 
to assist the articled clerk in his studies or to 
aid hirn in his preparation for the examina- 
tion, 11 and that consequently the clerk at the 
commencement of his articles (for want of that 


The Contributions of the members alone to j advice and assistance which such an insti- 
both funds have during the year amounted to j tution might afford) has to struggle with 
1,050/. 17s. so many difficulties that he too frequently 

The committee trust that this general state- ! abandons himself to despair of ever acquiring 
ment of the operations of the society will prove ! a sound and comprehensive knowledge of his 
satisfactory to the patrons and members. Every j profession, and aims solely at getting up suffi- 
just claim has been liquidated. No deserving j cient knowledge to enable him to pass— know- 
applicant for assistance from the casual fund j ledge acquired merely for the occasion, and 
has bem sent away unrelieved ; and notwith- which, not being engrafted firmly in his mind, 
standing a year of more than ordinary pressure ' and made, as it were, a part of himself, is more 
has occurred, a considerable sum has been J speedily lost than attained ; or, as is frequently 
added to tlio invested capital. To the kind the case, he fails, not owing so much to his 
support afforded by the profession is mainly j want of inclination or ability, as of that assist- 
attnbutable the present favourable state of the j ance and slimuhis which' the generality of 
society's affairs and its ability to meet all claims j youth so much require- Wc would also re- 
in a spirit of liberality. Without a continuance j quest your lordships 9 attention to the fact, that 
of that patronage its efficiency and benevolence , although amongst articled clerks arc to be 
would be greatly diminished. The welfare of found youths at least equal in ability to those 
the members lias now become identified with , of any other profession, and although their 
that of the institution, and the committee hope . number is so great, yet few ever attain to emi- 
that it will not fail to receive a renewal of that nencc or distinction in their profession, — caused, 
support which has so essentially contributed to as wc would humbly submit to your lordships, 
its usefulness and present flourishing condition, by the absence of an institution such as we 

— . — | now propose. Another consequence is, that 

the profession and the public are much ex- 
, posed to the malpractices of artful and de- 
signing men, who, having but a superficial 
acquaintance with the law, make it an instru- 
ment of oppression. Thus the public are 
injured and the profession disgraced. The 
remedy, we hnmbly suggest, is to be found in 
the establishment of an institution which will 
Education has for some time been proceeding raise the qualified practitioners above the at- 
with their iuouiries. The committee usually tacks of these individuals, and draw so wide a 
meets every Tuesday and Thursday. Many ! line of demarcation in respect to character and 
witnesses have been already examined: benchers ! competency between the two classes, that none 
of the inns of court ; members of the bar both j in intrusting the care of their fortunes and in- 

o ■» i j t 1 .1 . i * - r . _ 
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LKO VL EDUCATION. 

Ouu readers are aware that the select com- 
mittee of the House of Commons on Legal 


in England and Ireland, the official authorities 
of several law societies, and other practitioners. 
We shall look forward with some interest to the 

Blue Folio Book,” which will, we presume, 
make its appearance this vacation. 

PROPOSED ARTICLED CLERKS* 60C1BTY. 

We some time ago received a communication 
from the proposers of an Articled Clerks 9 Society, 
and take this opportunity of making some ex- 
tracts from the letters addressed by mem to the 
Lord Chancellor, and Master of the Rolls. 


terests need ever err. 

“ We have viewed with great interest the late 
proceedings of the benchers of the Middle 
Temple on behalf of candidates for the bar. 


• This appears to be a mistake, for so long 
ago as the year 1833, lectures were established 
at the Law Institution, expressly for articled 
clerks, and they are also admitted to the library 
and have a room appropriated for discussion. 
—Ed, 
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and we humbly think that the time is now 
arrived when the articled clerics should put 
form thetr claims to the consideration and 
assistance of the attorneys, and other members 
^be legal profession, upon the subject of 
education. 1 he present appears, for this rea- 
son, to be a very nappy crisis, and if we delay 
urging this subject near, we shall suffer such 
an opportunity to pass unimproved as may not 
occur again for many years. 

“ Tbe character of the society will not, of 
course, be collegiate, but institutional. It is 
intended to be a valuable auxiliary to the office 
or chambers; and whilst at the institution the 
theory and principles of the law ;irc principally 
learned, the practice at the office or chambers 
will be rendered more interesting and instruc- 
tive. It is hoped that theory and practice will 
be thus happily combined 5 and that whilst the 
institution may be as a study, the practice at 
the office may bear the same relation to the 
lawyer as the experiments of the laboratory to 
the chemist. 

'We have not at present entered minutely 


torneys and solicitors, who plight be able to 
direct attention to the most advantageous 
course of study, and concur in the application 
of the time which may be required for pur- 
suing it. 

Nothing can be more considerate or judicious 
than this advice, and we trust the promoters of 
the measure will avail themselves of it. 


PRE-AUDIENCE OF T1IE BAR AT 
QUARTER SESSIONS. 

The Queen v. The Justices of Denbighshire* 

An important question was argued and de- 
termined in last Trinity Term, in the Court of 
Queen's Bench, of which we have received the 
followingpreport — 

The Solicitor General. Sir F. Kelly , moved 
for a rule to show cause why a certiorari 
should not issue to the justices of Denbigh- 
shire, to bring up an order made by them 


m 

. • January last, confirming an order made on the 

into the detail of our scheme, further than was j fiih of July, 1845, whereby it was directed that, 
necessary to satisfy ourselves and to convince ! in the court of quarter sessions for that county. 
Your lordships of its importance and prac- attorneys should not hare audience, if there were 


ticability ; and we have thought that, as so ! ftwr barristers present. 

ii tlio jfflM/'/ifttt fJ vmir I 'riw* (juestiun intended to be raised, was 


much would depend upon the sanction of your f The 


lordships to the principle of the measure, it j whether the magistrates had a right to exclude 
would be better to apply for that in the first j attorneys from audience. It was submitted 
instance. Your lordships will already have ! that they had not. Up to the time of the pass- 


collected the general character of the proposed j ing of the 1 1 Geo. 4* and 1 Will. 4, c. 70, by 
institution; but we would more particularly j which the Welsh judical tiro was abolished, in- 


state, that the specific objects which wc have j torneys bad been beard exclusively at these 
at present contemplated arc, — the formation of! sessions, except when on some particular or- 

sin inctSfll^inn ml. 1-t.i I • 1 • ... • » * 


an institution where suitable lectures would be 
delivered ; the formation of a library — and we 
would here state to your lordships that there is 
not a public law library in London accessible 
to the general body of articled clerks ; also the 
formation of claves, under competent tutors 
and professors, for private instruction ; the in- 
stitution of periodical examinations, and the 
award of prizes, honours, and distinctions, to 
those who most distinguish themselves." 

The Lord Chancellor (Lyndhurst) by his se- 
cretary, acknowledged the receipt of the letter, 
and stated with reference to the scheme pro- 
posed in it, that the Lord Chancellor’s engage- 
ments prevented his entering into the details of 
the scheme, or offering any suggestions re- 
specting them 5 but that, so far as he has had 
time to examine it, there did not appear any 
objection to the plan proposed for increasing 
the professional knowledge of the members of 
the intended society. 

The Master of the Rolls through his se- 
cretary replied, that his lordship was satisfied 
that much might be done to encourage and 
promote the instruction and education of ar- 
ticled clerks, and it would give him very great 
satisfaction to hear of a well-considered and 
practicable plan being established for that pur- 
pose 5 but he thought that such a plan could not 
be formed and carried into execution without 
the advice and assistance of experienced at* 


casion barristers had been taken thei © on what 
was known as a special retainer. This course 
of proceeding continued till July of last year, 
when some barrister having before attended the 
sessions, the magistrates made the order in 
fpiestion. It was admitted with respect to ma- 
gistrates exercising a summary jurisdiction, 
that they had complete authority in matters of 
practice in their own courts. The case of 
Colliery, Ilicks , 2 11. & AM. 003, was an au- 
thority for that proposition, but even there the 

court had referred to the want of the regular 
attendance of barristers at distant places, and 
the pressure of expense, which parties might, 
in some instances, be unable to bear. That 
last observation was one of peculiar force in 
these small courts, and in consideration of that, 
it might well be submitted that this exclusion 
of attornies from acting as advocates ought not 
to be sanctioned. 

Lord Denman. It appears to me that the 
rule is most important that all courts of justice 
have full power to regulate their own practice. 
The exception to that rule arising from occa- 
sions of convenience, as stated by Lord Tenter- 
den, does not appear to me to apply to this 
case, or cases like this. The argument in 
favour of permitting attorneys to be heard be- 
cause of the smaller expense would apply here, 
as well as in other courts, and would apply not 
only in favour of them, but in favour also of 
those who would attend for still smaller 
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charge* than attorneys. Such an argument 
would be equally good in all cases whatever. 

We sit here to try causes which are often of 
very small amount, but that itself is no reason 
why attorneys or persons who would accept 
even a still smaller remuneration should be en- 
titled to audience as counsel. In my opinion, 
it is necessary for the interest of all that there 
should be orders, and privileged orders, in 
courts of justice. In saying this, it is not ne- 
cessary in any degree to interfere with the dis- 
cretion of each court in the exercise of its un- [ 
doubted power of regulating its own practice. 

That discretion has been exercised here under 
some limitation. That limitation is, that with- 
out there is a sufficient provision of barristers 
present, the attorney shall he heard. If, insLcad, 
of the limit being four, the justices had said f 
sixty, the reason now relied on, that of ex- i 
pensej would have been equally good, for the , 
poor man would have found equal difficulty in : 
employing one barrister out of the larger as | 
one out of the lesser number. I think that 
that reason is not sufficient to satisfy us that ! 
the order should be (plashed, and I am there- 
fore of opinion that the rule ought to be re- t 
fused. 

Mr. Justice Vatteson concurred. i 


ORDER CLOSING ACCOUNTANT- 
GENERAL'S OFFICE. 

Lord Chancellor. *! 

Wednesday the 1st day of July, in the 10th 
vear of the reign of her Majesty Queen : 
Victoria, lS4(i. [ 

In the mailer of thq unitors of the High Court 
of Chancery. j 

Whereas it is proper that the accounts | 
kept by the Accountant General of this court : 
should be examined and compared in order to ( 
settle the same. A ud whereas it will require 
considerable time to perfect such examination, j 
and it is necessary that a time should be ap- j 
pointed for closing the books of accounts of the j 
said Accountant General for the puroscs afore- S 
said. Ilis lordship doth order that the books! 
of the said Accountant General he closed from ; 
and after Saturday the 15 th day of August next i 
to Thursday the *2[)th day of October next, in 
order to adjust the accounts of the suitors with 
the books kept at the bank ; and that during 
that time no draft for any money or certificate 
for any effects under the care and direction of 
this court be signed or delivered out by the 
said Accountant General, or any stocks or an- 
nuities accepted or transfixed by him relating 
to the suitors of this court ; ana that no pur- 
chase, sate , or transfer be made by the said 
Accountant General, unless the order, request, 
or registrar’s certificate be left at his office o/i 
or before Friday the 7 th day qf August next ; 
and that mo order for the payment of any money 
out of court which may be then in court be re- 
ceived at the Accountant General's office qfter 
Monday the 101 h dag of August, next. Ana to 


the end that the suitors may have notice hereof, 
and fcpply to the court as tnere shall be occa- 
sion to have money paid to them out of the 
bank or Btocks or annuities transferred to them 
before the said 15th day of August next^ it is 
ordered that this order be affixed up in the 
several offices belonging to this court. 

RECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 

REPORTED BY BARRISTERS OP THE SEVERAL 
COURTS. 

Kolls Cotiit. 

Sourton v. Marriott. May 22nd & June 30tli, 
1846. 

READING DEPOSITIONS. 

An order to read in one cause the depositions 
taken in another cause between the same 
parties , is not irregular because obtained 
before the depositions are published in both 
causes. 

In this case there were two causes between 
the same parties, one the cause of Flight v. 
Marriott , before the Vice- Chancellor Wigram , 
the other the cause of Sourton v. Marriott , be- 
fore the Vice-Chancellor Knight Bruce. Pub- 
lication had passed on the 11th of May last, in 
the latter cause ; in the former it was not to 
pass till the 21st of June. In this state of 
things a common order was obtained to use in 
the cause of Sourton v. Marriott, the deposi- 
tions taken in the cause of Flight v. Marriott . 

Mr. Kindersley and Mr. Cooke now moved to 
discharge this order for irregularity. They 
contended that the common order contemplated 
only the case of depositions having been pub- 
lished in both causes at the time it was made, 
and that the saving of just exceptions which it 
contains related only to the nature of the depo- 
sitions, not to the time when* they were taken. 
If such a practice as this were allowed, wit- 
nesses might be examined over again in the one 
cause as to matters to which they had pre- 
viously deposed in the other. 

Mr. Turner and Mr. Rogers for the order 
denied ull intention on the part of Flight, who 
had obtained the order, to use any depositions 
taken after publication had passed in Sourton v. 
Marriott. 

Lord Langdale , after making inquiry as to 
the practice, expressed his opinion that the or- 
der was not irregular, and therefore dismissed 
the motion with costs ; at the same time stating 
that what he now did must not be considered 
as in any way interfering with the discretion of 
the judge before whom the cause was heard, to 
give such direction respecting the reading of 
the evidence or the costs of the present appli- 
cation a9 he might think proper. 

tiluecit’tf 

(Before the Four Judges.) 

Brown v. Dakin . Sittings in Banc after Hilary 
Term. 

PLE A OI NO.— COM POSITION. — A GRBIXINT. 

The plea to a bill of exchange alleged an 
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agreement on the part <f the defendant 0)ith 
the plaintiff and divers other persons, that 
they would accept a composition. It ap- 
peered in evidence that there were two ere- 
ditors to whom the agreement had never 
been communicated ; and the learned judge 
was of opinion that the plea was not proved. 

Held, on motion for a new trial , that the plea 
was not supported by the evidence , and that 
a plea setting out an agreement for a com - 
position should prim& facie show that all 
creditors agreed to the composition , except j 


m 

not agree, and in fact knew nothing of the ar- 
rangement. I do not think the plea is sup- 
ported by the evidence. The plea would show 
primd facie, that all the creditors agreed. We 
say nothing as to the validity of a plea specify- 
ing the particular creditors with whom an 
agrement for a composition had been made. 

Rule refused. 


auern’tf Xcttri) $rarttrc Court. 

Simcox v. BagnalL Trinity Term, 184(3. 


in cases where the plea specifies the particu - ! scire facias. — affidavit for leave to 
lar creditors with whom the arrangement \ sign judgment on return of nihil. 


is made. 

This was an action on a bill of exchange for ! 
‘250 1. The defendant pleaded, except as to ; 
31/., that the defendant being indebted to the ' 
plaintiff and divers other persons, and being in ! 
embarrassed circumstances, that the defendant j 
offered and agreed to pay the plaintiff and such j 
other persons, and the plaintiff and such other j 
persons agreed to accept, a certain composition ! 
of 2s. 6f/. in the pound, and that such compo- i 
sition was accepted by the plaintiff and such j 
other creditors ; and the 31/. were paid into j 
court. The plaintiff replied, that the plaintiff* 
and the other creditors did not agree in manner I 
and form as in the said plea alleged. At the ; 
trial before Mr. Justice Wight man , it appeared * 


The affidavit to found a motion for leave to 
sign judgment on a sci. fa. on the sheriff's 
return, of nihil, must positively state that 
diligent attempts have been made, to give the 
defendant notice of the proceedings :• there- 
fore, where an affidavit , after stating vari • 
ous futile attempts to discover the defend- 
ant's present residence , added that the de- 
ponent believed , that if the defendant had 
had actual notice of the proceedings , he 
would hare removed his goods and chattels 
and absconded , so as to prevent the plain- 
tiff from levying execution, the court refused 
the. application. 

E. II. Wootrych applied for leave to sign 



was of opinion that the plea was not proved, aild ™ ttt ! n of 1,10 wr,t * ll,l ‘ W . of lhc r “ ,e 
the agreement for the composition Lein*, ac- , appear, that no appearance had been entered, 

cording to the language of the plea, with the I f ntl l, i ! ‘ «K b ‘ « s l ,ircd “ n ™ , thc ' 

f i; W r.X w liS^K tyi 11 ct ! turn of the set. fa. It then proceede (I to state. 


plaintiff and divers other persons, which must 
mean that the defendant agreed with all the 
creditors, and that therefore the evidence did 
not support the nlea. 


that the deponent was informed and verily 
| believed that if the said defendant had had 
1 actual notice of the said proceedings, he would 
Kx.Humfrey Wd for a rule to show cause ! ' lavc *™cd and secreted and disposed of 
why the verdict should not he set aside, or why hlB K° 4 od « and chattels, and have absconded, 

a verdict should not be entered for the defend- j 80 as ,0 P rcvent th . e l ,la,ntld from e f®' 

ant, or why there should not be a new trial on cvl . tl . on “P*® *"Y. judgment awarded upon the 
the ground of misdirection. He contended I 8a,d I*o«*ding m set, e facias. 1 he affidavit 
that it was not necessary for all the creditors to j c ? utamed n ° direct statement of any attempt to 
agree to the composition ; and that the plea, as F lve ” ol * c ?. t0 .. th . e de J enda . nt ol . tU f 8e l>™«ed- 
bitween these parties, was substantially proved, > n K 8 - disclosed various facts, which, it 

although it apileared there were two to whom i ™ 8 submitted were sufficient to dispense with, 
the agreement was not communicated. The , the necessity of such a statement. 1 hesc facts 
- - - i n | were, that the action was brought to recover the 

1 sum of 8/. 15s., for the rent of a house in the 


plaintiff had agreed to accept 2 $• 6d , 


ndant, on the 


pound, and give up the bill when that sum was « um J™ ™ ? 

paid him. Divers only means more than one. borough of btafford, that the ’ d *{ 8 - , . . 

But at all events, it is a question for the jury, : n, K b t of the 8th of May, 1844, tlandest n v re- 

whether the agreement was substantially proved. ,« oodl 8 u,,der “ fi , d !£ "T 

IVood v. Roberts ;• Good v. Cheesemant ■ f» rd *? Wolverhampton, and thence to London ; 

Cwr adv vult that in Q uine8 had been made of the police m 

other persona to accept a composition of 2*. 6 d. an ‘: in order cauec h,m J® taken ra exc- 
in the pound ; but it appeared that no notice «ader the process of this court, &c„ but 

[ Wightman , J. You do not state any positive 


2 Starkie, 217. 1 2B.& Ad. 328. 
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attempts to give the defendant notice, and there 
is one statement m your affidavit which shows, 
that the plaintiff purposely omitted to give such 
notice for fear the defendant should abscond.] 
The affidavit contains abundant evidence, that 
any attempt to secure the defendant would have 
been useless. It distinctly states step by step, 
the efforts made to trace the defendant up to a 
particular point, and the fact, that every attempt 
to discover his present residence has proved 
abortive. 

Wiyhtman, J. This is quite a new practice ; 
it must distinctly appear that everything has 
been done which circumstances permit, to ap- 
prise the defendant of the proceeding. Tne 
present affidavit rather points to the opposite 
conclusion. Let inquiry be made at tne de- 
fendant's last known place of abode, and a copy 
of the vci.fa. be stuck up in the office, and you 
may then apply again. 

Application refused. 


Common Ultas. 

Ex parte Robert Bruce Fraser . Trinity Term, 
1846. 


ordlk” Here the six months had elapsed, but 
►it is submitted the court will think this a case 
in which the present application ought to be 
granted. 

Tindal, C. J. We think it is a proper case 
in which to grant the application, and you may 
file your supplemental affidavit. 

Application granted: 


Evans v. Watson and another. Trinity Term, 
1846. 

DISCRETION IN EXAMINING ON INTERROGA- 
TOR! ES.*— COSTS OF KEEPING WITNESS IN 
ENGLAND. 

The having obtained an order to examine on 
interrogatories, does not preclude a plaintiff 
from detaining the witness for a vivft voce 
examination at the trial , and where the de- 
fendant has obtained an order to postpone 
the trial , andf susequently to stag all pro- 
ceedings upon payment qf the sum sought to 
be recovered and costs , he is bound to pay 
the expenses of the detention from the post- 
ponement up to the time qf settling the 
action . 


ARTICLED CLERK. — COMMENCEMENT OF 
SERVICE UNDER DISCRETION GIVEN BY 
fi& 7 V1CT. C. 73, 8. 9. 

Where the attorney filing an affidavit under 6 
and 7 Vint . c, 73, s. Si had omitted to state 
therein that he had been duly admitted an 
attorney , as expressly required by that act . 
The court , after the lapse of six months , 
allowed a supplemental affidavit to that 
effect to be filed; and the service of the &- 
tided clerk to be computed from the date of 
the articles , under the discretionary power 
given by the Oth section. 

Talfonrd. Serjeant, on behalf of Mr. Fraser, 
an articled clerk, moved for leave to file a sup- 
plemental affidavit with the proper officer, and 
that the period of his service might be com- 
pleted from the day of the execution of the 
articles, under the provision of 6 & 7 Viet. c. 
73, ss. 8, 9, giving the court a discretionary 
power. Mr. Fraser had been articled on the 
1st of May, ljj£5, and the attorney to whom he 
was so articled had filed in due time, an affi- 
davit complying in all respects with the act, 
except that it omitted to state that he had been 
duly admitted on attorney, as was expressly 
required by the act. The affidavit in support 
of the motion stated, that when the first affi- 
davit was fifed, the attorney was not aware of 
the term* of the act which had been lately ; 
passed, and that in the supplemental affidavit 1 
u would be sworn, that he was duly admitted 
an attorney in Trinity Term, 1812. The 19th 
section, which gave the court a discretionary 
power, enacted “ that in case such affidavit be 
not filed within such six months, the same may 
be filed by the Bsid officer after the expiration 
thereof, but the service of such clerk should be 
reckoned to commence and be computed from 
fils day of filing such affidavit, unless one of 
die said courts of law or equity shall otherwise 


Bytes, Serjeant, had on a former day in this 
term obtained a rule calling upon the plaintiff 
to show cause why the Master should not re- 
view his taxation, and for a stay of proceedings 
in the meantime. From the affidavits on which 
he moved, it appeared that the action had been 
brought to recover the sum of 2,25 61. 15 s. for 
the breach of a charter party in not having 
shipped a cargo of guano. The cause stood for 
trial at the summer assizes in 1845, the action 
having been entered in the month of May pre- 
vious. But an application having been made 
to Mr. Justice Wiyktman on behalf of the plain- 
tiff to put off the trial in consequence of the 
absence of a material witness, an order was ac- 
cordingly granted to postpone the trial until 
the next spring assises, on payment into court 
of 1,600/. Before the latter assizes, however, 
the defendant obtained an order to stay all pro- 
ceedings on payment of the money for wnioh 
the action was brought and costs. Just after 
the order for postponement, the plaintiff had 
obtained another order for the examination of a 
witness named William Jones, on interroga- 
tories ; but, acting under the advice of counsel, 
this witness had been detained in Knglapd to 
give vird voce evidence at the trial. The ex- 
penses occasioned by the detention of this wit- 
ness had been taxed at 97/. 14#. 2d., being at 
the rate of 7s. a day, less a sum which the 
witness had received for his attendance to give 
evidence in another cause. The affidavits fur- 
ther stated that during the postponement of the 
trial the witness had been employed in various 
ways by the plaintiff. 

Channel?, Seijeant, now showed cause. The 
case of Lonegan v. The Royal Exchange Assur- 
ance, 7 Bing. 725, was an authority to show 
that the plaintiff had » right to the cost of de- 
taining' the witness. So m the cases of Mount 
v. Larkins, 8 Bing. 195, and Berry v. Pratt, 1 
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B. * C. 376, it was held that 


iH. 


V* wwai field that a party w*§ no| 
bound to examine a -witness on interrogatories 
if a vivd voce examination would be likely to 
prove more advantageous, and that the ex- 
penses were to be allowed. The case of White 
v.. Brazier , 3 Dowl. 499* was also an authority 
on this subject. The plaintiff had filed an affi- 
davit stating that the sum paid by him to the 
witness was 1501. 4s. 2d., and that he had 
worked merely as a volunteer, and had not 
received any remuneration. 

Byles, Serjeant, in support of the rule. The 
plaintiff having had an opportunity of examin- 
ing the witness on interrogatories, ought not to 
be allowed to saddle the defendant with the 
costs of keeping him in England. Besides the 


Oray showed cause# Where & married v#- 
man is taken in execution ia«an action agripat 
her and her husband, the court wiU discharge 
her out of custody, if it appears that die has no 
separate propertyout of which the demand can 
be satisfied % Tidd’e Prac. 1036. Spark** v. 
Bell , 8 B. & C. i ; Hoad and w\fe v. Matthm we, 
3 Dow. P. C. 149# The same rule will apply 
to the case of a married woman sued alone. It 
is true that the marriage of the defendant did 
not abate the suit, but the husband may be 
! made a party by scire facias. King v. Jones, 
1 3 Ld. Raymond, 1535. There is no authority 
precisely in point. In Chalk v. Deacon , 6 
Moore, 136, where the Court of Common 
Pleas refused to discharge a married woman 


allowance of 7s. a day is unreasonable. The ' taken in execution for a debt contracted before 
case of Lonegan v. The Royal Exchange Assur - : her marriage, the court considered it a matter 
once was not applicable here, for when it was j in their discretion. In Cooper v. Hunchin , 4 
decided, the examination of the witness could ! East, 531, the application was made *on the 
only have been through the medium of a bill in ground that the judgment was irregular. So 
eouity, and the same observation applies to , in Doyley v. White, Cro. Jac. 333, the court 
Mount v. Larkins , and Berry v. Pratt . The ; only decided that there was no irregularity in 
case of Temper ley v, Scott, 1 Moore & Scott, s the writ. In Moses v. Richardson , the defend- 
601, contained some observations of Tindat, , ant, who was married, was sued as a feme sole, 
C. J., which bore on this case. In White v. j and let judgment go by default. In Evans v. 
Brazier, the principle now contended for was j Chester , 2 M. & W. 847, the court refused the 
acted upon. | application, on the ground that it did net ap- 

By the Court . Here is an action for a large < pear that the defendant had no separate pro- 
sum of money which the defendant, after hav- J perty. 

ing obtained a postponement of the trial, pays, * F- Williams in support of the rule. Until the 
and it was a favour to the defendant to put off , case of Chalk v. Deacon, there is no decision 
the trial. If this had been a wanton and unne- j that a married wdVnan is entitled to be dis- 
cessary detention of the witness, it would have , charged out of custody. The practice is a 
been different, but it appears from the act of . stretch of the authority of the couit which they 
the defendant, that it was necessary to secure j will be slow to extend. The law gives a writ 
the witness’s attendance, and therefore the against a married woman, and it is difficult to* 
plaintiff was well warranted in keeping him in set upon what principle the court interferes, 
England. The party keeping a witness should ; unless it be this, that where the wife has no 
be allowed some liberality in exercising a bond j separate property it is mere idle tyranny to 
fide discretion to whether it be necessary or j keep her m prison. In the present case it is by 
not, and where the question is doubtful, it no means clear that the plaintiff has a remedy 
ought to be decided in favour of the party who ' against the husband by scire facias, for if the 
detains, and here the party would have acted ; only party who is liable is taken in execution. 


most unwisely if lie had not kept the witness. 

Rule discharged with costs. 


Banin v. Jones. 


SxrDcqucr. 

Trinity Term, Oth June 1S46. 


ARREST OF MARKIBD WOMAN. 


that fact might lie pleaded to the scire facias. 
This case is distinguishable from that of a 
judgment against husband and wife, hecauee 
the former could not be taken on this judg- 
j raent. In Evans v. Cheston the court did not 
decide the point. 

Cur . adv. wit. 


A married woman taken in execution on a ca. | 
sa. »» an action commenced against her be- j 
fore her marriage is not entitled to be dis - j 
charged out of custody, although it appears j 
that she has no separate property . 

Tbis was an application to rescind an order 
of Roife, B., discharging the defendant, a mar- 
ried woman, out of the custody of the sheriff of 
Caermarthen. The writ of summons issued in 
March, 1846, and afterwards and before ap- 
pearance, the defendant married her. present 
husband. The action went on, and the plain- 
tiff obtained judgment and issued a ca. sa., 
upon which the defendant was taken into cus- 
tody. Roife, B., haying made an order for her 
dfenarge, oh the ground that she had nosepa- 
rite property, the present rule was obtained, 
against which ' 


Pollock, C. B., delivered the judgment of the 
court. (After stating the facts, his lordship 
proceeded.) It is admitted that the defendant 
has no separate property, and the question is 
whether my brother Roife did right in order- 
ing her to be discharged. The whole practice 
of discharging married women in lawful cus- 
tody under an execution' against the person 
is of recent date, and appears to rest on no 
principle whatever. Where a ca. sa. issues on 
a judgment, the sheriff is bound to take the 
party against whom the writ is directed, 
whether under coverture or not, and he is 
bound not only where she is sued with her 
husband, but also where she is sued alone, 
since the plaintiff has a right to recover the 
fruits of hw execution, and take her in satiefac- 
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tkm, and we cannot interfere to discharge her 
out of custody, unless there are some special 
circumstances authorising the court to do so 
in the exercise of its equitable jurisdiction. In 
modem times the courts have, in Actions I 
against husband and wife, been accustomed to I 
discharge the wife when she has no separate j 
property, and the reason for that is, that she } 
cannot acquire property in satisfaction of the \ 
debt. As that practice has prevailed so long 
we Bhouid not feel warranted in overturning 
' the established law, but in the case of a right* 
ful judgment against a married woman alone 
there is no decided authority that the court 
will discharge her, if taken on a < a, su. There 
is a distinction between that case and the case 
of a judgment against husband and wife. In! 
the former the discharge of the wife deprives 
the plajptiff of all reasonable chance of obtain- 
ing satisfaction of the judgment ; whereas, in 
the latter he may obtain it from the husband. 
It seems to me that we have no more right to 
deprive a plaintiff of part of his legal right than 
we have to deprive him of the whole of it, 
though the injustice in the one case is less than 
in the other ; but the practice is well established ! 
that in the case of a joint execution the wife is ; 
entitled to he discharged, if she has no separate 1 
property. Seeing no principle to warrant us in i 
discharging a married woman where she is 
sole defendant, we ought not by so doing to 
deprive the plaintiff of the fruits of his judg- 
ment ; consequently, the * rule must be dis- , 
charged. j 


NOTES OF THE WEEK. 


Til R SOLICITOR GKNEBAL, 

A fortnight ago we stated the names of the , 
entlemen, one of whom it was confidently nrc- j 
icted would he the Solicitor General. Last 
week “ it was said that Mr. Komilly would 
be promoted, hut the rumour, it appears, was 
unfounded. The choice has fallen on David 
Dundas, of t\ie northern circuit, Q. C., member . 
forSutherlnndshire. lie was called to the bar by ! 
the Hon. Society of the Inner Temple, on the . 
7th Feb. 1823. There seems to be an unusual : 
unanimity in bulling this appointment as a 1 
highly proper one. The claims of the equity 
bar and the tiame of Romiily lead us to give a ; 
willing belief to the previous rumour ; but the 1 
eminent qualities of Mr. Dundas, no doubt, < 
entitle him to ths distinction he 1ms attained. 

‘ LECTURESHIPS AT THE INCORPORATED 
LAW SOCIETY. 

On the completion of the three year's course 
of lectures by Mr. Caley Shad well and Mr. 
A* J. Stephens, new lecturers have been 
appointed ; namely, Mr. Jas. IVilde, the ne- 
phew of the Chief Justice, in common law; 
and Mr. Fielding Nalder, in conveyancing. 
Mr. & Miller enters his second year in f he de- 
partment of equity. 


PROCEEDINGS IN PARLIAMENT RE- 
LATING TO THE LAW. 

Rouse of Rortrs. 

NEW BILLS. 

Recovery of Small Debts and Demands in 
England. — For 2nd reading. 

Juvenile Offenders. In Committee. Mar- 
quis of Westminster. 

General Registration of Deeds . — For 2nd 
reading. Lord Campbell. 

Religious Opinions Relief. — Re-committed. 
Lord Lyndhurst. 

Correction of Clerks (Church Discipline). 
In Committee. Bishop of London. 

Punishment for deterring Prosecutors, Wit- 
nesses, &c. — In Committee. Lord Denman. 

Corresponding Societies and Lectures. — For 
3rd reading. 

Game Laws. To be reported. 

Small Debt Courts : 

St. Austell. In Committee. 

Birkenhead. In Committee. 

Rou*c of Common*. 

NEW BILLS, 

Real Property Conveyance. 

Bankruptcy and Insolvency. — Re-committed. 
See the bill, 31 L. O. 5b9. Mr. Hawes. 

Roman Catholics’ Relief. — lie-committed. 
See the hill, p. 402, ante. Mr. Watson. 
Northampton Small Debts Court. 

Poor Removal. — Re- committed. 

Death by Accidents Compensation. For 2nd 
reading, 

Deodanrls Abolition. Mr. Bouverie. 

Total Abolition of the Punishment of Death. 
Mr. Ewart. 

County Rates. For 2nd reading. 
Administration of Justice at Quarter Ses- 
sions. — In Committee. Mr. Frewen. 

Charitable Trust Accounts. — In Committee. 
Mr. Ilume. 

Commons Enclosure, No. 2. In Committee, 
Duty on books and Engravings. In Com- 
mittee. 

Amendment of Land Clauses Consoldation 
Act. 

POSTPONED. 

Highway Laws Amendment. 

Somerset County Court. 


THE EDITOR'S LETTER BOX. 

We shall continue to give all the statutes 
which in any material respect bear on the law or 
practice of the courts, or are generally interest* 
; ing to the profession. 

Within the compass of our two volumes an- 
: nually, comprising about six hundred pages 
each, our readers will find, we believe, every- 
thing that can be desired in a periodical wore. 
Instead of detached volumes of Digests and 
Acts, the whole is now comprehended ** within 
the four corners of our (enlarged) record.** 

We thank 41 F.*’ No doubt our contempo- 
rary ought in common fairness toackuo wleuge 
the source of the articles which it copies. 
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— — M Quod xnagifl ad k on 

Pertinet, et nesdre malum eat, agitamua.” 

. Horat. 


THE REMAINING LAW BILLS 
BEFORE’ PARLIAMENT. 


It mayt>e useful in this place to sum up 
the state of proceedings in Parliament re- 
lating to the Law Bills still remaining for 
consideration in one or other of the houses. 

1st. We may enumerate the measures 
recently withdrawn or postponed till the 
next session. They aie as follow : — 

The Highway Laws Amendment Bill, — 
which was intended by Sir Robert Peel to 
afford some relief to the landed interest 
and to benefit considerably the public at 
large. 

The Somersetshire Local Court Bill, — 
which was permitted very inconsistently 
to be brought in whilst the general mea- 
sure of the late government was before [ 

1 )arliament. The proposer of this project j 
ias reluctantly given it up. a | 

The bill for the better Administration qf\ 
Justice at the Quarter Sessions was not, » 
we believe, supported by government, and ' 
remains over for the present. 1 

The Church Discipline Amendment Act 
appears also to be deferred by the Bishop 
of London, who introduced it, in expecta- 
tion that the government will do something 
of a satisfactory kind in another session. 

* Land Clauses Consolidation Amendment . 
This last bill limited the time for com- 
pleting the subscribed capital and register- 
ing the shareholders. It also authorized a 
majority to dissolve the gompany. 

2nd. The biHs which the new Prime Mi- 

► 

* In the House of Lord, there are taro bills 
§tUl pending for establishing petty 'court* .at 
Jiflndiwf, and 8t x 4usteU; and in the Com- 
mons a ottl for a similar court at Northampton. 
Vol. xxxii. No. 959. 


nister signified it was the intention of go* 
vernment to press forward are the follow* 
ings — 

The Small Debts Bill. It waa intended, 
however, that while the general design of 
this bill was approved, it was requisite that 
the New Law Officers should consider ita 
details. The time which this duty will 
occupy, — considering the weight of the 
pressing political and financial subjects — 
may probably render it necessary to defer 
the measure to another session; but on 
this conjecture the patties interested must 
not rely, for (ns on other occasions) the 
bill may be hurried through its various 
stages during the last week or two of the 
session. 

The Charitable Trusts Bill. The former 
measure, negatived in the House of Lords, 
against the wishes of the late government, 
was undoubtedly much more objectionable 
than the present, which is limited to **pro- 
curing accounts of receipts and expend!* 
ture by all persons administering charitable 
trusts in England,” yet the new bill im- 
joses the necessity of keeping the accounts 
n a new form and by a new officer ; and 
in many important respects the same ob- 
jections apply to this as to the rejected 
' nil. Thus the trustees, committees, or 
other governing bodies of the vast number 
of charities throughout the country, who 
in a great degree support those charities 
by their own voluntary subscriptions, do- 
nations and bequests, will scarcely wekpme 
the interference of a government officer, 
and submit to be driven in every instance 
to appoint persons for the purpose of keep- 
ing and* rendering the accounts according 
to the arbitrary dictation of a government 
clerk. Tills will much enlwgtr the 
amount of the liberal benefactions by which 
so large a class of charities hate been prin- 
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cipatty, If not wholly maintained. It may 
not unnaturally be said— w If the state will 
interfere in tne distribution of our funds, 
let the state provide them,* 

It should be recollected, that in all these 
Charitable institutions, an account is always 
rendered at the annual or other meetings, 
and made public for the purpose of procur- 
ing new subscriptions. We apprehend, 
therefore, that for the sake of checking an 
occasional abuse, (which may be corrected 
by other means,) “ a serious blow and 
great discouragement” will be inflicted 
upon the vast majority of our charitable 
institutions. 

And the pretence for all this* inter- 
tneddlipg is, that an inquiry into an abuse 
when conducted in the Court of Chan- 
cery, is too expensive. The proper remedy 
obviously is to improve the machinery of 
the court, and confer summary powers by 
way of petition in all trusts of small 
amount. 

The Ilemoralof the Poor Bill \ as altered 
and intended to be carried by the new 
ministry, is confined to the following 
points: — 1. Non-liability to he removed 
after five years residence. 2. Widows not 
removable for twelve rtionths. 3. Nor 
children. 4. Nor sick persons. The ob- 
noxious clause as to non -professional 
officers acting in legal business, has not 
been again introduced. 

* 

3rd. Of the bills not taken up by the 
government, we may first mention the 
Bankruptcy and Insolvency Bill, which still 
lingers in the Commons. Mr. Hawes 
being now in office may expedite it, but 
perhaps his avocations will deprive him of 
the leisure necessary to carry it success- 
fully through parliament. 

The General llegistiation of Deeds Bills, 
which Lord Campbell deferred till the 
Com Law Bill should be settled, has not 
yet been read a second time ; and we pre- 
dime it must be considered by the Lord 
Chancellor as far too large and important 
a scheme to be entered upon nt this late 
period of the session. Indeed, if the noble 
and learned proposer should be ever so 
well-minded to carry it through, tlierecan 
be no chance of its passing both houses in 
the present session. Nevertheless, the 

S irofaasion should still continue their watch- 
ulness over it. 

4 The Short-Form Beal Property Con - 
peyanting Bill was wholly unnoticed by the 
Premier when ha stated the intentions of 
As government with respect to the bills 


then before parliament. Mr. Stuart, how- 
ever, after adverting to the labour bestowed 
on this bill, which he said, showed the vast 
difficulty of dealing with any alteration of 
a law, denounced the bill as “ a mass of 
absurdity that no honourable member 
would acknowledge the charge of it. 
Amendments of the law, he added, were 
easily proposed, but the difficulty was in 
enduing them with wisdom.” In the pre- 
sent state of the parliamentary business, 
it seems uplikely that the bill should pass ; 
but we will not answer for the result. 

These are the principal measures re- 
maining for consideration and we append 
the list of the other bills, namely, 

In the House of Lords : — 

Punishment for deterring Prosecutions. In 
Committee. 

Juvenile Offenders. In Committee. 

Game Laws. To be reported. 

In the Commons, the other bills are - 

Death by Accidents Compensation . In Com- 
mittee. 

Abolition of Deodanrls. For 2nd reading. 

County Rates. For 2nd reading. 

Commons Enclosure. To be repotted. 


BURDENS ON REAL PROPERTY. 

LAW OF REAL PROPERTY. — CR1MIML PRO- 
SECUTIONs. — STAMP DU'llES. 

We lately noticed the Report of the 
Special Committee of the House of Lords 
on the Burdens on Real Property, (see p. 
137, on'e.) It appears that another report 
was proposed to the committee by Lord 
Monteagle, but negatived. 1 his paper 
has been printed by order of the House of 
Commons, and we deem it important to 
submit several parts of it to the considera- 
tion of our readers. 

We apprehend that these various par- 
liamentary inquiries will lead to the adop- 
tion of some serious changes in the practice 
of conveyancing, which our readers will 
do well to watch and consider. We hear, 
indeed, that in various parts of the coun- 
try, the practitioners are taking into their 
consideration the bills now before par- 
liament, relating as well to the forms of 
conveyances, settlements, mortgages, and 
leases, as to the establishment of a general 
registry. We have repeatedly called at- 
tention to these subjects, and trust that no 
further time will be lost. 

Under the head of Law of Beal Pro* 
party we find the following suggestions 
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^The cpttion being pot to Mr. Blake, an 
English barrister, and one who has hdd; high 
legal office In Ireland, 'What he considered 
to be the greatest burden to which landed 
property in Ireland is subject/ be answers, 
* The cost of chancery and equity proceedings 
in general. I speak from some experience both 
in England and Ireland, having practised in 
the Court of Chancery in England some years, 
and having had equity duties to perform as 
Chief Remembrancer in Ireland/ Nor does 
this opinion appear confined to equity proceed* 
ings alone, nor yet to Ireland ; it is applicable 
to all legal proceedings touching land. The 
^evidence botn of Mr. Stewart and Mr. Senior 
worthy of attention. Th? expenses of 


the expense and difficulty of making an assign* 
reent or conveyance of real property. 

We think that the supposed difference 
in the price of landed property occasioned 
by the expense of proving the title and 
preparing the conveyance ts far overrated, 
but the diminution of the stamp duty 
would be materially felt. As to a general 
registry it is stated that-— 

"All the legal witnesses examined,' except 
one, consider that a registration of deeds is au* 
solute] y necessary, as the true foundation of ; a 
cheaper and moje secure system of conveying 
and assuring the titles of landed property. "I 
searches, of making out title, and transferring ' believe that this is the only civilised country 
legal property, is shown to be grievous, not I without .a general register. In almost every 
only in its amount, but partial and unjust in ! country but this, the transfer of property .is ef*» 
its pressure on small properties. Being also ; fectcd in the books of a notary or registrar/ 
uncertain, and incapable of any previous esti- The establishment of such a system was re* 
mate, it involves every purchaser or seller in an commended by the Commission on Real Pro* 
undefined obligation. It also affects the credit perty, consisting of some of the most eminent 
of the landowner, by rendering the mortgage 1 conveyancer?, and including the Jute Mr. Duval, 
well as the sale of land difficult and ex- , Mr. Brodic, and Mr. Duckworth, it was also 

approved of by the late Mr. Charles Butler, 
the head of his profession. It has been recom- 
mended and sanctioned by high authorities in 
parliament, and has met with the concurrence 
both of committees and of the House of Lords. 


is 


as 


pensive. 

"This affects the selling value of lands 
:morc especially as it excludes from the market 
'the smaller, and therefore the more numerous 
purchasers. ‘The great difficulty of our pre- 
sent law of property is, that small dealings in j Unfortunately, the opposition of local and pri- 
land arc discouraged.’ Such is the observation 1 vate interest has hitherto prevented the udop* 
of Mr. Stewart. ‘ Our system much diminishes lion of this wise and salutary measure ; but it 
the value of land, and excludes all small pur- . is to be hoped that a day is approaching when 
chasers, whose number more than make up for j better influences may prevail, 
the mediocrity of their means/ This is the; "Apprehensions have been either excited or 
judgment of Mr. Senior. These burdens upon , felt lest the re&i? ,r;i tion of deeds might, by ui- 
the free transfer of property therefore diminish vulging titles, lead to dispute and litigation. It 
the saleable value of land, and more particularly has however been proved most conclusively by 
when sold in smaller portions. the evidence of high legal authorities, Scotch 

Mr. Senior states, that the number of years’ and Irish, that no such inconvenience has been 
purchase in almost ill the better parts of found to exist in those countries. It is proved 
Europe is much higher than in England. He by the same authority that a system of regia tra- 
ctates that it is 35 years’ purchase on the banks tion to be effectual, must be made conclusive, 
of the Rhine ; and he attributes this important t except in cases of fraud. If the doctrines of 
difference to the greater facilities of transfer notice and of equitable relief in favour of a 
-which are given abroad. Nor is the diminished prior non-registered deed, lie once admitted to 
ralue of land the only or the greatest evil which defeat the simpler principles of the law, the 
results from this state of the law. A social evil great benefit of registration must be lost. The 
of great magnitude is also the result of these increased value of landed property in Scotland, 
impediments to the purchase of land by small and the facility with which it is used for the 
j^VPrietors. * I think it would have a most j purposes of credit, are attributed to the exist* 
ff&neficial effect upon labourers, and also a ence of a registration for deeds. It is observable 
most important effect upon society at large, if that it is by no means necessary that the cus- 
the more industrious cla*-s of persons were ! tody of the original titles should be given up, 
enabled to acquire a property in their cottages t unless the party interested should desire it for 
and gardens. The satisfaction of living in his j the purposes of security. It is likewise shown 
own house would be gratifying to his feelings, ; by the practice in Scotland that local registers 
and would have a beneficial effect on his con- j may most conveniently Le combined with a 
duct. I think that instead of having, as I am ! central registration. 

afraid to a great extent we now have, a mass of These measure of reform appear to the com- 
the people possessing no sympathy with the j rnittee likely to add to the value of real pro- 
ownership of property, it would give them a j perty, and greatly to lessen the existing our* 
*- • “ * - ’ ^ 1 dens upon land. As evidence pf this important 

fact, the testimony of Mr. Stewart is conclusive. 
Two acts which nave recently passed, effecting 
a wise and salutary reform, uie one dispensing 


feeling of the sacredness of property, and the 
necessity of securing it/ These benefits, which 
the witness referred to (Mr. Heathcoat) de- 
scribe® with so much truth and feeling, arc 


greatly abridged by the state of our laws, and; with the assignment of terms, the other for 

o 2 
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abcHri apg Ae lane for a year# Mr. Stewart 
state* to hare eared 250 , 0001 . a year to parties 
intere^yd in land ; the alteration of the law re* 
spectinjr jSnee and recoveries most alto have 
had a greet effect ; and the committee are con- 
fident that essential relief will finally be ob- 
tained for the owners of real property if parlia- 
ment shall persevere m this course of sound 
legislation. 

Then in regard to the administration oj 
justice in u umnal pi osecutions, the follow- 
ing statement was proposed to the com- 
mittee, the suggestions m which, we think, 
w ill meet w uli general concurrence . — 

" It hai been already shown, that under the 
arrangements recommended to parliament by 
government, and adopted in the year 1835, re- 
lief to flic extent of 1,021,231/ has been given 
to the real propeity of England m the expense 
of prosecutions , hut when it is comadct ed that 
the administration of justice, so for from relat- 
ing to any one peculiar interest, is of all the 
duties of the Mate tint which is the most gene- 
lal and comprehensive, it would appear that 
the principle id opted in 1H35 may wisely and 
usefully be cdt i icel still further '1 o ensure to all, 
liowevei poor and liu nble, a fur md effectual 
mode of obtaining the protection ot the law , to 
prevent the compromise of cumin d proceedings 
when hiotight igamst the nch anil povveiful, 
to give uniformity and stability to the adminis- 
tration of criminal justice, ait considerations 
of paramount impoitancc Ihese oh) ciS ap- 
pear to have been greatly promoted if not d so- 
lutely attained by the svsttin of (town prosecu- 
tions, long practised m bcotluul to the advan- 
tage and the contentment of the people of that 
country, and in lite ye us most usifuliy ex- 
tended in Iitlmd Without a general s\stem 
of contiol and direction, it would obviously be 
unwise that the state should assume the re- 
sponsibility of dcfiay mg the chaises of prose- 
cutions, but 1 ubit ct to such contiol it ppears 
to the comuntUc that a great telicf m w l>e ^iv en 
to the re\l properl v of England fiom i poition 
of its existing huuU ns, and *it tin same time 
one of the gii* test uid most ptaclic il u forma 
tions intioduccd into the admin stiaticm of our 
cn ninal law. 

u It is obvious that the establishment of a 
public prosecutoi (without which such a change 
as is recommended would be me st incomplete) 
should nev er be allowed to interfere with the 
right of every subject of the realm to institute 
proceedings on his own behalf, if he should be 
so minded, 'this right is essential to the prin- 
ciples of liberty , hut it u perfectly compatible 
w ith the suggested change, and practically it 
forms a part of the law of Scotland It is also 
observable that the Scotch system embraces 
and has facilitated the establishment of local 
courts for the Inal of civil causes A measure 
of this description could not be otherwise than 
a great relief from the oppressive burden of 
litigation to which the owners of real property, 
as well as other classes, are now subject. 4 


Of the stomp lam the following import- 
ant particulars are stated : — 

u The stamp duties furnish instances both of 
exemptions granted to the landed interest# and 
of burdens to which they are specially sub- 
jected, The net amount of these dutits for the 
year which has just expired is 7,660,339/. 
Some of the objections raised against these 
duties do not seem peculiar to real property, 
hut are common to property of all descriptions. 
The unequal rate at which the smalltr trans- 
actions are taxed as compared with the greater, 
adopting a principle the very reverse of an ad 
valorem scale, is most oppressn e and unjust. 

1 r Ihe stamp upon a 100/. sale, would amount 
to five jer cent , upon a 300/. sole, would 
amount to 2/ 10s percent., upon a 500/ sale, 
to 1/. 14s 3 (1 per cent., and above that only to 
one per cent 9 7 his is the evidence of Mr. 

Baxter. Mr Stewart states that the stamp 
law 8 press most hardly upon small dealings. 
A proposition has been ineffectually made to 
p irliament at a former tune, to remedy these 
inequalities, by the introduction of a uniform 
and more equitable stale. This remedy de- 
serves adoption This branch of taxation pre- 
sents other considerations of great importance. 
7 he inequilitics of the legacy and probate du- 
ties, and the. exemptions granted to real pio- 
perty of certain descriptions, hav e long been 
the subject of observation and complaint Ihe 
amount of legacy and piobate duties received 
in Great Britain from the peuod of tlmr intro- 
duction to the tit s»e of the laM year amounted 
to G9,523,178/, and the capitdl assessed to 
the legacy duty during the same tune to 
1, 139 4 10,51 1/ When Mr. Pitt introduced 
these taxes in 1797, he proposed that they 
should luclude all property, real as well as per- 
son \l 7 he e xihtmg exemptipns in lav our of 
land were adopted during tlic piogtess of the 
measuic through parliunent, contrary to the 
original intention of the minister, but gieat 
misapprehension prevads m respect to these 
exemptions. It is not true that all real estates 
arc ielit\td fiom the*r taxes, i'I leasehold 
propel ty is liable to duty as well as all freehold 
eMatt directed by r will to lie «old, and dislu- 
buted a«* money When the extent and value 
ot house pioptrty, or chuiih lands, and othei 
leaseholds, is considered, the greater part of 
w hich are held tor terms of y ears, it must be 
clear that a considerable portion of landed 
estates are not included within the exemption. 
\et, after making all allowances under the c e 
heads, it is Mall manifest that landed property 
eujoys a peculiar favour and advantage in re- 
spect to t nese taxes Such inequality the com- 
mittee are not disposed to justify ; but, on the 
other hand, it should be borne in nund, that 
1 ended property in its conveyance inter vivos 
i e burdened by much heav ler charges than fall 
upon the transfer of personals. What justice 
would therefore seem to require is, a revision 
of the whole of thece taxes on the assignment 
and transmission of property, both real and 
personal, whether made during life or after do* 



Burden* an Beal Pnperfy.-i-Ca*ttvuctia>i o/ the Stamp Act. 


2SS? 


v .4°, ®<m*i and Just apportionment of 
tnese Durdens, withoqt favour or preference to 
any peculiar description of property, is the 
remedy which the nature of the case require®" 

The feonclustotis to which it was proposed 
th£ committee should come were as 
follow : — 

u 1* The improvement of the law of real pro- 
perty, the simpliiication of titles and of the 
forms of conveyance, the establishment of a 
general office for the registration of deeds ; 
thus applying principles already adopted in 
Scotland, Ireland, ana almost throughout the 
continent of Europe, whereby the security to 
landed property has been increased, and its 
value augmented several years’ purchase. 

“ 2. An extension of the measure of 1835, by 
relieving the counties and boroughs from the 
portion of expense to which they continue liable 
tor criminal prosecutions. This measure, how- 
ever, should be accompanied by an adoption, 
on the part of the stale, of an effective control. 

The establishment of an office of public prose- 
cutor, and the conduct of all prosecutions is 
recommended in the strongest manner by the 
example of Scotland and Ireland, as well as by 
the reason of the case. 

“ 3. The revision of the stamp duties, not 
with a view to the red action of revenue, but to 
a better apportionment of burdens ; an adop- 
tion of an ad valorem scale of duty, relieving 
small properties from the present unjust and 
disproportionate charge; and making an equi- 
table distribution of all duties on the sale and 
transmission of property, real and personal, 
whether during life or after decease, both on 
ordinary conveyances and in the shajxe of pro- 
bate or legacy duties, so as to remedy all exist- 
ing inequalities, and to repeal all undue and 
partial exemption^. 

44 4. The adoption of periodical anti compul- 
sory re-valuations for the levy of all local rates, 
so as to avoid the injustice and inequality of 
the present most anomalous systctrO This is 
consistent with the recommendation of the 
commissioners on local rates, and with the 

evidence now taken. j 

“ 5. The consolidation of the present nume- j . . . , . . ^ , 

rous rates, levied by multiplied and sometimes 1 he number winch lias just appeared 
conflicting authorities. There now exists in j of the reports of cases argued and de tor- 
law, if not in practice, 24 rates and 54 species i mined in the court of Common Pleas, con- 
of officers for their imposition, levy, and admi- j tains the statement of a case of some prac* 
nistration. The number of these officers is j t i ca } importance, in which that court, 
now estimated at 180,204. 1 he feet that many , amonest other things held, that the draft 

sL'T, »te i <*■ -V —. 1 ”'r :*•• °f hcr K 

from being universally true that gratuitous * stamped, nor signed, was inadmissible in 
service is always the cheapest. j evidence for want of a stamp.* It ap- ■ 

**6. It has been explained by Mr. Blake, ■ pea red, that the plaintiff and defendant 
that the expense of erecting gaols, bridewells, 1 ^ ere botli directors of a company, called 
shire halls, and similar buildings in Ireland, is , « The Oriental, Colonial, and General Life 
provided for by the public. Advance* are , Aggurance Company and that the com-' 

h^L y ^Suu?J 0 tW adZcnTZ P»"y re»‘>2vecl to rent* house end preml.es 
branches of expenditure; there advances are r , .... e „ l m e rnm 


^7* Whom new establishments are, intro- 
duced, as in the last session, for the support of 
lunatics, and where there are obvious reasons; 
!>oth of economy and of humanity, far cen- 
tralising the administration, and where, above 
all, the resources of the state can be made 
available without any risk of aggravating or in- 
creasing the evil proposed to be remedied, the 
committee are not prepared to justify the impo- 
sition of the whole cost upon one description 
of property. The committee therefore siuftnit, 
whether the charge for the maintenance of lu- 
natics in public asylums throughout the em- 
pire ought not to be undertaken bv the puMta 

44 8. More hesitation should undoubtedly *be 
felt in respect to any part of the expenditure 
for the maintenance and relief of the poor ; but, 
to a certaip extent, the observations made, on 1 
lunatic asylums may, with proper safeguards, - 
be made applicable to other branches of fliedi- 
Cril relief. 

44 9. A charge is periodically cast upon the 
land for the militia rate; this is not now 
levied, the miliLia being disembodied ; but, 
considering the object of the militia to be 
general, and not confined to the interests of a 
particular class, the committee are of opinion 
that this charge should be provided for by par- 
liament, care being however token, that if the 
public assume the responsibility of the charge, 
the government should have authority to en- 
! sure the efficiency of the force.” 

Some further recommendations were 
also proposed relating to scientific experi- 
ments for the improvement of agriculture. 
Thu proposed report also contained several 
statements relating to tithes and their 
commutation, — the land tax, — the county 
rate, — the highway rates, — the poor’s rate, 
—the church rate, — the income tax ; — 
subjects on which we have not space to 
enter. 


CONSTRUCTION OF 

ACT. 


THE STAMP 


made on the security of the county rate, and 
are repayable, without interest, by easy Insist- 
ratals; There appears every reason why this 
system should be extended to Great Britain. 


belonging to the plaintiff for one year from' 
• Chadwick v. Clatke , 1 Com. Ben. R 70b. 
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(ile 1st January 1848, and actually entered 
upon the occupation, under a resolution 
which authorised a sub-committee, ‘to 
take steps for the occupation of the house 
taken for the Company.' ” A draft agree- 
ment, prepared by Mr. Sturmy, the plain 

•ur*. •/iKaisai* _ Ti>r_ nr 


Martin's, Leicester,* Pattes&n, J., observed* 
that “ the statute imposed a stamp upon 
I agreements under band only, meaning such 
las have per se the binding effect of an 
agreement s” and in Ha whins ▼. Warre? 
it was held, that a paper not signed by the 


uj wr# snurmjr, me piatn- jit was neia, umi « paper no t upw vy 
solicitor, was submitted to Mr. Wa- [parties did not amount to an agreement or 
then, one of the company's solicitors, on I minute of an agreement, but to a proposal 
the*6th January, 1843, and returned with only, and did not require a stamp, 
certain alterations ivhich were not objected In the course of the argument it was 
to ; and at a subsequent meeting of the expressly laid down from the bench, that 
directors a resolution was made, empower- the law will not imply an agreement for 
ing the solicitors of the company to sign jthfe occupation of premises on behalf of 

a firm mode by one of the parties with the 
rest of the firm. f The judges were unani- 
mously of opinion, that in using the expres- 
sion, any ♦* agreement, or any minute or 
memorandum of an agreement made in 
England, under hand only," the legislature, 

, „ ---- -..merely intended to denote instruments 

use^and occupation of the premises, it was j not under seal in opposition to instruments 

plaintiff, ; under seal ; and not instruments signed by 

1 t I 4 I . ! 1 n . 1 . K 


tlie agreement with Mr. Chadwick, on 
behalf of the directors. In point of fact, 
however, the agreement was never exe- 
cuted, and remained in the hands of the 
plaintiff's attorney. The plaintiff having 
brought an action of debt against the de- 
fendant, in his capacity as a director, for 
use and occupation of the premise - — 

all but conceded on the part of the - .*« , , __ CT ^ 

and the rule was distinctly recognized by the parties. The words of the act which 
all the judges, that the action could not he , follows those cited, vis., “or made in Scot- 
maintained upon any implied contract ■ land without any clause of registration,” 
arising from the occupation, seeing that 1 showed the true construction, an instru- 
the plaintiff was as director a joint-occupier ' ment with a clause of registration in Scot- 
with the defendant and the other directors, | land having the same force as an instru* 
and that the plaintiff s right of action was ment under seal in England. If the in- 
founded upon an express agreement. To • strument embodied the terms of the 
prove tin's distinct contract, the resolutions contract and was the agreement by which 
Of the board of directors already referred the parties were to be bound, a stamp was 
to, and the draft agreement which had not j necessary, although no signature was at- 
been executed, were tendered as evidence i tached. If the document in question was* 



’ •» wvr na 'tgiMucu me rc.-MMu- mere was no express contract at an, anu 

lions, was overruled, on the ground that the plaintiff was remitted to the dilemma 
they were not offered as evidence of any 'he was in before the instrument was pro- 
agieemcnt, and therefore, that no stamp j duced. The true construction of the 
was necessary ; b but Maule^ J., who tried Stamp Act was, that where a document 
the cause, nonsuited the plaintiff, on the contained, as in this case, the terms of the 
ground, that the agreement was inadmis- agreement between the parties, a stamp 
sible for want of an agreement stamp, and was requisite to render it admissible in 
that without it there was no evidence of evidence- The court was, therefore, una- 
a,l *rI!^ reSS c ? n * rac *’ ’ n >mously of opinion, that the document 

The question was argued upon a rule to * produced ought to have been stamped, and 
enter a verdict for the plaintiff, and in sup- ; that the nonsuit was right* 

port of the rule it was contended, that the!"— 

rejected document was not “ an agreement, I 
nor a minute or memorandum of an agree-! 
ment/’ within the meaning of the Stamp; 

Act, but was upon the face of it a mere 
proposal, which did not require a stamp.* 

* n King v. The Inhabitants of St. 


NEW STATUTES EFFECTING ALTE- 
RATIONS IN THE LAW. 


. 1 Vaufikta* v- Brine, i Man- ft G. 359; 
l Sc. N. R. 

It VS™ 1 T - 3 B. ft C. 065; 5 D. ft 


ADMINISTRATION OF CRIMINAL JUSTICE. 

9 & 10 VlCT. C. 24 . 

An Act for removing some Defects in the Ad- 
ministration of Criminal Justice. [26th 
June, 1946.] 


4 2 Ad. & K. 210. 

* B. & Cr. 680; 5 D. ftR.612. 
t Hekeeer. Hu^ine, 1 a ft C- 74; 2 DowL 
ft By. 19ft 



New Statutes Effecting fiUeraiitMS 

Power (f criminal courts as to terms of 
transportation and imprisonment, — Whereas in 
certain cases of ffifony the court is not em- 
powered .by law to award sentence of trans- 
portation for a less period than the term of the 
offender's hfe,iar soma long term of years, or 
sentence of imprisonment for any shorter term 
than two years; but it is desirable that some 
such offenders should suffer transportation or 
imprisonment for a shorter period respectively, 
at the discretion of the court before wnich they 
are convicted : Now be it enacted by the 
Queen’s most excellent Majesty, by ana with 
the advice and consent of the Loras spiritual 
and temporal, and Commons, in this present 
parliament assembled, and by the authority of 
the f;ame, That in all cases where the court is 
now by law empowered or required to award a 
sentence of transportation exceeding seven 
years it shall be lawful for such court, at its 
discretion, to award a sentence of transportation 
for a term of years not less than seven years, 
or to award such sentence of imprisonment for 
any period not exceeding two years, with or 
without hard labour, as shall to the court in its 
discretion appear just under all the circum- 
stances. 

2. Repeat of provision in 4 § 5 IV. 4, c. 30, 
as to indictments before grand jury of central 
criminal court. — Indictments may now be pre- 
f erred before the said court , — And whereas it is 
now required by law that no indictment shall 
be presented before the grand jury of the cen- 
tral criminal coart for certain offences, unless 
the party prosecuting shall have first entered 
into recognizances to prosecute ; he it enacted, 
That the said provision be and the same is 
hereby repealed ; and that bills of indictment 
may be preferred by any person before the 
grand jury of the said court for any offence al- 
leged to be committed within the jurisdiction 
of the said coert in the same manner as may be 
done before any other grand jury, 

3. Writs for removing indictments from cen- 
tral criminal court to specify county , fyc.> in 
which same shall be tried,— Ami whereas doubts 
have been raised as to the proper place of trial, 
where indictments have been removed by writ 
of certiorari from the central criminal court 
into the Court of Queen’s Bench ; be it enacted, 
That every writ of certiorari for removing. an 
indictment from the said central criminal 
court shall specify the county or jurisdiction in 
which the same snail be tried ; and a jury shall 
be summoned and the trial proceed in the 
same manner in all respects as if the j ndict- 
xnent had been originally preferred irt that 
county or jurisdiction. 

4. Certificate qf recognisance filed to prose - 
cute writ qf error to be made out by the clerk of 
the crown , master or assistant master on the 
crown side of the Court of Queen* 8 Bench , and 
to be a sufficient warrant for defendant* s dis- 
charge . — And whereas by an act passed in the 
last session of parliament, intituled 44 An Act 
to stay Execution of Judgment for Misde- 
meanors upon giving . Bail in .Erf or,” it is 
(amongst othef things) enacted, that the clerk 
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of the crown in the Court of QueenVBench 
shall, for the purposes 1 in the said act men- 
tioned, make out and deliver certificates in 
writing under his band ofthadue filing of re- 
cord in the said court of any recognisance 
given to prosecute any writ of error in the 
manner in the said act mentioned, and that any 
such certificate, when duly verified by affidavit, 
shall be a sufficient warrant to every gaokt or 
other person having the custody of such de- 
fendant or defendants in execution of such 
judgment to discharge him or them out of cus- 
tody, and also to every person having m his 

S ^ion the whole or any part of any fine 
in execution of any such judgment to 
authorize and require the repayment thereof 
to the defendant or defendants ; And whereas 
the making of such affidavit creates unneces- 
sary expense and delay, and it is expedient to 
dispense with the same, and to make further 
provision for the making and delivery ^of such 
certificates ; be it therefore enacted, That any 
such certificate as aforesaid under the ham* 
either of the said clerk of the crown or of the 
master or assistant master on the crown side of 
the said court, and scaled with the seal of the 
Crown Office in the said court, shall be a suffi- 
cient warrant for the discharge of any such de- 
fendant or defendants, and for the repayment 
of any such fine. 


THE SMALL DEBTS BILL. 

Tub new ministry having undertaken to 
proceed with the bill brought in by the late 
government for the recovery of small debts, 
the clauses of which we stated at pages 211 
and 243, ante , we now add the several schedules 
to the bill. 

Schedule (A.) comprises two acts in the 
reign of William and Mary, five of George 2, 
forty- six of George 3, four of William 4, and 
two of Victoria. 

Schedule (B.) contains six acts in the reign 
of William 4, and thirty-seven in the present 
reign, — constituting in all 96 local courts, which 
are to be included in the operation of the pro- 
posed measure. 

Schedule (C.) contains the fees of the judges, 
the clerk, the bailiff, and the serjeant. 

Schedule (A*) 

Acts for the more easy and speedy Recovery of 
Small DebU within the towns, parishes, and 
places under written, and other parishes and 
places adjacent ; (that is to say,) 

Ashton-under-Iine, 4i Geo. 3, c. xcviiu 
Bath, 45 Geo. 3, c lxvii. 

Beverley, 46 Geo. 3, c. cxxxv. 

Birmingham, 47 Geo. 3, c. xiv. 

Blackheath, I ft 2 Vic t o. tana*. 

. Bolingbroke and 47 Qeo. 3, 

Best. 2, c. lxxvfii. 
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Boston 47 Geo* 3, fee. 2, c. 1. 

BracWord*. 47 Geo* 3, Sees* 2, c. mix. 
.Bristol 59 Geo. 3, c. Ixxvi. 

Bristol 7 WH1. 4, end I Viet c. Ixxxiv. 
Brixtohj 46 Geo. 3, c. Ixxxviii. 

Brostlsy, 22 Geo. 3, c. xxxvii. 

Canterbury, 25 Geo. 2, c. xlv. 

Chippenham, 5 Geo, 3* c. ix. 

Cirencester, 32 Geo. 3, c. lxxvii. 

Codsheatlr, 48 Geo. 3, c. 1. 

Deal, 26 Geo. 3, c. xviii. 

Derby, 6 Geo. 3, c. xx. 

Doncaster, 4 Geo. 3, c. xl. 

Dover, 24 Geo. 3, c. viii. 

Eccleshall, 48 Geo. 3, c. ciii. 

Elloe, 47 Geo 3, c. xxxvii. 

Ely, Isle of, 18 Geo. 3, c. xxxvi. 

Exeter, 13 Geo. 3, c. xxvii. 

Faversham, 25 Geo. 3, c. vii. # 

Folkestone, 20 Geo. 3, c. xcviii. 

Gloucester, I Will. 8c Mary, c. xviii. 
Gravesend, 47 Geo. 3, Sess. 2, c. xl. 
Grimsby, Great, 46 G^o. 3, c. xxxvii. 
Hagnaby, 18 Geo. 3, c. xxxiv. 

Halesowen, 47 Geo. 3, c. xxxvi. 

Ipswich, 47 Geo. 3, Sess. 2, c. lxxix. 
Kidderminster, 12 Geo. 3, c. lxvi. 

King’s Lynn, 10 Geo. 3, c. xx. 
Kingston-upon-flull, 48 Geo. 3, c. cix. 
Kirby in Kendal, 4 Geo. 3, c. xli. 

Lincoln, 21 Geo. 2. c. xvi. 

Liverpool, 6 & 7 Will. 4, c. cxxxV. 
Manchester, 48 Geo. 3, c. xliii. 

Margate, 47 Geo, 3, Sess. 2, c. vii. 
Middlesex, 23 Geo. 2, c. xxxiii. 
Newcastle-upon-Tyne, 1 Will. & Mary, c. 
xvii. 

Old Swinford 17 Geo. 3, c. xix. 

Pontefract Honour, 2 & 3 Viet. c. lxxxv. 
Poulton, 10 Geo. 3, c. xxi. 

Rochester, 48 Geo. 3, c. li. 

Saint Albans, 25 Geo. 2, c. xxxviii. 
Sandwich, 47 Geo. 3, c. xxxv. 

Sheffield, 48 Geo. 3, c. ciii. 

Shrewsbury, 23 Geo, 3, c. lxxiii. 
Southwark, 4 Geo. 3, c. cxxiii. 

Stockport, 46 Geo. 3. c. cxiv. 

Tower Hamlets, 2 Will. 4, c. lxv. 
Westbury, 48 Geo, 3, c. Ixxxviii. 
Westminster, 6 & 7 Will. 4, c. cx xxvii. 
Wight, Isle of, 46 Geo. 3, c. lxvi. 
Wolverhampton, 48 Geo. 3, c. cx. 
Wraggoe, 19 Geo. 3, c. xliii. 

Yarmouth, Great, 31 Geo. 2, c. xxiv. 


Schedule (B.) 

Acts for the more easy and speedy Recovery of 
Small Debts Within the towns, parishes, and 
places under written, and other parishes and 
places adjacent thereto; (that i i to say,) 

Aberford, 2 & 3 Viet. c. lxxxvi ; 3 Viet. c. 
xxxiii. 

Ashby-de-la-Zouch, 1 Viet. c. xv. 

Barnsley, 1 & 2 Viet* c. xc. 

Belper, 2 & 3 Viet. c. xcviii. 

Blackburn, 4 & 5 Viet. c. lxvii. 

' Bolton, 3 Viet. c. xviii. 

Brighton, 3 Viet. c. x. 

Burnley, 4 & 5 Viet. c. lxxxiii. 

Bury, 2 & 3 Viet. c. ci. 

Chesterfield, 2 & 3 Viet. c. civ. 

Crediton, 8 & 9 Viet. c. lxxix. 

East Retford, 4 & 5 Viet. c. lx xxvii. 
Eckington, 2 & 3 Viet. c. ciii. 

Exeter, 4 & 5 Viet. c. lxxiii. 

Gainsburgh, 4 & 5 Viet. c. lxxxvi. 

Glossop 2 & 3 Viet. c. Ixxxviii. 

Grantham, 2 8c 3 Viet. c. lxxxix. 

Halifax, 2 & 3 Viet. c. cvi. 

Hatfield, 4 & 5 Viet. c. lxxiv. 

Hinckley, 7 Will. 4. c. viii. 

Hyde, 3 8c 4 Will. 4, c. cxix. 

Kingsnorton, 4 & 5 Viet. c. Ixxv. 
Launceston, 4 & 5 Viet. c. lxxvi. 

! Leicester, 7 Will. 4, c. vii. 

Loughborough, 7 Will. 4, c. ix. , 

Newark, 4 & 5 Viet. c. lxxix. 

New Sarum, 4 & 5 Viet. c. lxxxiv. 

New Sleaford, 4 & 5 Viet. c. lxxxv. 

Newton Abbott, 3 Viet. c. xxv. 

Nottingham, 2 & 3 Viet. c. cv. 

Oakham, 1 Viet. c. xxxvi. 

Prestbury Division of the Hundred of Mac- 
clesfield, 6 Will, 4, c. xiii. 

Prestwicli-cun-Oldhain, 2 & J Viet. c. c. 
Roborongh, 7 Will. 4, c. lxii. 
j Rochdale, 2 & 3 Viet. c. xc. 

Rotherham, 2&3 Viet. c. Ixxxviii. 

Saint Helen’s, 4 & 5 Viet. c. lxxxii. 
Staffordshire Potteries, 4 & 5 Viet. c. Ixxxi. 
Tavistock, 3 Viet. c. lxviii. 

Totnes, 4 & 5 Viet. c. lxxx. 

Warrington, 2 & 3 Viet. c. xei. 

Wigan, 4 8c 5 Viet. c. ixxviii. 

Wirksworth 2 & 3 Viet. c. cii. 


Schedule (C.) 
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Clerk's Ftts. 


V l' or entering every plaint 

V- Issuing every summons or subpoena ... 

Affidavit of service of summons out of the juris-' 

^ diction 

/ livery hearing or trial without a jury 

Adjournment of any case 

Entering and giving notice of set-off or special defence .! 
; Swearing any witness, plaintiff, or defendant 
Entering and drawing up every judgment, decree, o 

order 

Copy of every order or judgment .... 

Every nonsuit ....... 

! Paying money into court, and entering same in books 
Notice of debt and costs or sum in full satisfaction hav- 

^ ing been paid into court 

' Every receipt on payment of money out of court, ex-] 
elusive of stamp ...... ,j 

Issuing every attachment, precept, order, warrant, or' 

execution 

Entering acknowledgment of satisfaction in full 

Supersedeas of execution 

For every warrant of commitment for an insult or inhH 
behaviour in the court to the judge, clerk, or other! 

officer of the court 

Entering and giving notice of jury being required . 

Issuing summons for jury 

Swearing jury . 

For every hearing or trial with a jury . 

Taking recognizance or security for costs 
Inquiring into sufficiency of sureties proposed, and tak-: 
ing bond on removal of plaint, or grant of new trial 
or other occasions ...... 

Taxing Ct^ts ....... 


l>Air tit's and Snur amV I*i i«. 


For calling every plaintiff or defendant ... 

For serving every summons, order, or subpoena within 

one mile of the court house 

If above one mile, then extra for every mile not 
exceeding seven miles from the court house 
For the execution of any warrant, precept, or attach* 
ment against the goods or body • 

If above one mile, then extra for every mile notj 
exceeding seven miles from the court house 
If an assistant serjeant should be necessary in the judg- 
ment of the court, then for assistant .... 
If above one mile, then extra for every mile not! 
exceeding seven miles from the court house 
For keeping possession of goods till sale, per day . 

For carrying every delinquent to prison (including all 
expenses and assistants), for every mile . 
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JJ. B. — The severed fees payable on proceedings in Replevin to be regulated on the same 
scale by the amount distrained for. and on proceedings of the recovery of tenements 
by the yearly rent or value of the tenement sought to be recovered. o 5 
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Short Notices of New Law Books . 


SHORT NOTICES OF NEW LAW BOOKS. 

Conveyancing . 

Common Forms in Conveyancing, including 
recitals. By Charles Davidson, of the Middle 
Temple, Esq., Barrister-at-Law. London : A. 
Max well & Son. 1846. Pp. 231, xvi. 

This is a very useful collection of Precedents 
for ordinary use, ably settled and well arranged. 

A Practical Guide to the Registration of 
Deeds and Wills in the West Riding of York- 
shire, with the variances in the East and North j 
Riding, and the Middlesex Registry Acts. By I 
J. E. Dibb, Deputy Registrar for the West j 
Riding of Yorkshire. London : W. Henning . 
& Co., and J. Stanfield, Wakefield. LS46. 
Pp. 135, ix. 

The revived consideration of a General Re- 
gistry of Deeds renders this little work more 
valuable now than at any other time. The 
practice of the office is clearly staled. 

The Means of Dissettling and Dealing with 
Personal Funds settled upon Trusts, involving j 
Reversionary Interests in Married Women, \ 
suggested and explained. By Thomas Swin- j 
burne, M. A., of Lincoln's Inn, Barrister-at- I 
Law. London : BLenkarn. 184(3. Pp. 37. 

This pamphlet deserves attention. 

A Letter to Lord Worsley on the Burthens . 
Affecting Real Property, arising from the pre- ( 
sent state of the Law, with Reasons in favour of ! 


a view to the elucidation of the Main Subject, 
a Concise Account of the Leading Doctrines 
of the Common Law and of the Course of Pro* 
cedure in the Common Law in regard to Civil 
Rights ; with an attempt to trace them to their 
Sources, and the various Alterations made by 
the Legislature down to the present day are 
noticed. By George Spence, Esq., one of her 
Majesty’s Counsel. In 2 Vols. Vol. I. Pp. 
748, lx. Stevens & Norton. 1846. 

To this learned and excellent work, we have 
| twice drawn the attention of our readers. See 
pp. 187, 237, and* we shall be glad to see the 
2nd volume as early as the learned author can 
find time to complete it. 

Law Dictionaries . 

A Dictionary of English Law, Ancient and 
j Modern. By W. A. Best, A.M., LL.B., of 
I Gray’s Inn, Esq., Barrister-at- Law. London : 
Owen Richards. 1846. Part I. Pp. 96. 

The law students of the present age are well 
supplied with convenient aids towards over- 
coming the thorny difficulties of their path. 
In lieu of the large Tomes of Tomlin, founded 
on the dictionary of old “ Giles Jacob, Gent.,” 
we have now many rivals of portable and 
convenient dimensions. We think that Mr. 
Whishaw’s hook was quite sufficient for the 
purpose, but doubt not that Mr- Best and Mr. 
Elolthouse have each their several and respec- 


u General Registry of Titles. By Henry Sew- 
ell, Esq. London: 11. Butterworth. 1846. 
Pp. 110. 

T his is an able pamphlet, and in many of the 
author’s remarks we are inclined to concur ; 
but before the project of a general Registry be j 
entertained, we ought to see the existing regis- 
tries in Middlesex and Yorkshire rendered 
convenient for search, and beneficial in their 
effects. 

A Treatise on Copyhold, Customary Free- 
hold, and Ancient Demesne Tenure, with the 
Jurisdiction of Courts Baron and Courts Leet ; 
also an Appendix containing Rules for holding j 
Customary Courts, Courts Baron, and Courts 
Leet, Forms of Court Rolls, Deputations .and 
Copyhold Assurances, and extracts from the 
relative Acts of Parliament. By John Scriven, 
Esq., Serjeant-At-Law. The 4th edition, em- 
bracing all the authorities to the present 
time. By Henry Stalman, Esq., of the Inner 
Temple, Barrister-at-l^aw. In 2 vols. London ; 
H. Butterworth. 1846. Pp. 1279, lxxiv. 

This is a careful revision of a very valuable 
standard work. We shall advert to the addi- 
tions made since the last edition at an early 
opportunity. 

Chancery. 

The Equitable Jurisdiction of the Court of 
Chancery; comprising ita Rise, Pramse, and 
Final Establishment; to which i»preui& with 


tive merits. 

A New Law Dictionary, containing Expla- 
nations of such Technical Terms and Phrases 
as occur in the works of Legal Authors, in the 
Practice of the Courts, and in the Parlia- 
mentary Proceedings of the Houses of Lords 
and Commons ; to which is added an Outline 
of an Action at Law and of a Suit in Equity. 
By Henry James llolthouse, Esq., of the Inner 
Temple, Special Pleader. London : Bleukarn, 
1846. Pp. 485, viii. 

Whilst Mr. Best’s work makes its appear- 
ance in numbers at stated intervals, Mr. Holt- 
house has the advantage of presenting his 2nd 
edition in a complete state. 

International Law. 

The Law of Extradition, comprising the 
Treaties now in force between England and 
France, and England and America, for the 
Mutual Surrender iu certain cases of Persona 
Fugitive from Justice, with the recent Enact- 
ments and Decisions relating thereto. By 
Charles Egan, Esq., of the Middle Temple. 
Barrister-at-Law. Robinson, 69, Fleet Street, 
1846. Pp. 62. 

The recent statutes on the surrender of 
foreign fugitive offenders, and the discussions 
which have arisen on their construction, render 
the subject of this little treatise of considerable 
interest. Mr. Egan has ably and diligently 
Meewted his task. 
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LEGAL AND GENERAL LIFE ASSUR- 
ANCE SOCIETY. 

The following is a copy of the directors 9 report 
which it as read at the last annual general 
meeting of this society. The Hon . Sir George 
Rose in the chair. We are glad to give pub - 
licit y to this satisfactory statement of the 
prosperous progress of so respectable an insti- 
tution . 

“ In submitting their eighth annual report, 
the directors have much pleasure in referring 
the meeting to the account, now read, of the 
receipts and expenditure of the past year. 

“ It will be seen, that during the year 1845, 
the annual premiums received on policies of 
assurance amounted to 70,000/., and the claims 
paid on account of deaths, to 18,000/. The 
difference between these two sums approaches 
nearly to the actual surplus of the year, which 
is 52,940/., this being the addition made in the 
year to the property or investments of the 
society. 

“ It will be satisfactory to the meeting to be 
informed, that the amount of claims from deaths 
continues to fall short of the average indicated 
by the office tables. In the present year as in 
preceding years, the actual amount of claims 
has not exceeded two-thirds of the presumed , 
or expected amount according to the tables. i 
“ On instituting a comparison between the J 
total receipts of the year and the office expen- j 
ses, it will be found that the latter bears the ; 
proportion of 4 per cent, to the former, a per j 
centage for expenses so small that it will not ! 
suffer from comparison with that of any other j 
office of the same age, nor with that of most 
offices older than*the Legal and General. If, 
as is probable, the proprietors’ profit should 
hereafter amount to a further charge of 2 per 
cent, on the annual receipts, the total charge ! 
thereon would amount to C p^r cent. The : 
society would, consequently, be now in a po- J 
sition to promise to the public, that 94 per cent. ? 
of all monies received by the society shall he 
held (clear of all charges) in trust for the 
benefit of the assured, a promise such as few 
offices could fulfil, whether pure mutual offices 
or not. 

“ The meeting are of course aware, that at 
the end of the present year the first periodical 
division of profits is appointed to take place. 
The amount of these profits must evidently be 
contingent in some degree on the state of the 
society’s business during the remaining eight 
months, especially with regard to claims by 
death. In anticipation of the future, the di- 
rectors are enabled to say, that they entertain 
a confident hope that the amount of profits 
will be such as to gratify the expectations of 
the proprietors and the assured.” 


ANALYTICAL DIGEST OF GASES. 

REPORTED IN ALE, THE COURTS. 

fifoutt* of £qttit£' 

I. PRINCIPLES OF EQUITY. 

ADMINISTRATION OP ASSETS. 

Debts . — Specific legacies. — A. the executor 
of B. dealt with canal shares which had be- 
longed to B. as his own property, and ulti- 
mately bequeathed them to C.; and he gave 
certain other chattels, which always had been 
his own property, to D., and died possessed of 
hut very little other property, leaving some of 
B.'s debts unpaid, and a balance due from him 
in resped of his receipts and payments on ac- 
count of B.’s estate. At his death the. canal 
shares remained standing in B.’s name. Held, 
that those shares were not exclusively applicable 
to pay B.'s unsatisfied debt; but that A’s 
general personal estate must be applied first ; 
and that C. and D . must contribute to make 
up the deficiency in proportion to the value of 
the articles bequeathed to them respectively. 
Ibbetson v. Ibbetson , 13 Sim. 544. See S. C. 
10 Sim. 495 ; 12 Sim. 2oG ; 5 Myl. & Craig, 
26 . 

AGENT. 

Power of attorney . — Lease . — In the year 
1830, the plaintiffs, who were four sisters, em- 
ployed a common agent to receive their rents 
and manage their estate : one of the sisters 
only resided in this country, and the agent 
acted under a general power of attorney exe- 
cuted by the three who were resident abroad. 
In the year 1834, the agent granted to the de- 
fendant, (who acted as uuder-agent upon the 
estate,) a lease of 16 acres, and executed same 
in the name of the four plaintiffs, “ by virtue of 
the letter of attorney, bearing date,’* &c. At 
this period the agent was in embarrassed cir- 
cumstances, and very shortly afterwards l*e ab- 
sconded from the country. Upon a bill filed by 
the four sisters impeaching the lease : Held , 
that it could not be sustained, llossiler v. 
Walsh , 4 Dru. & War. 485. 

ANNUITY. 

l . Policy . — The grantee of an annuity effected 

II ... _ .1 ISC- tV. ,, a* Uta <vurn 



in case the grantor should, “ at the time of 
making such repurchase,” by notice in writing 
elect to take the policy, the grantee would as- 
sign to him any policy, “ then vested ” in him, 
which might be effected in respect of the an- 
nuity ; but it was declared that it should not 
be incumbent on the grantor to keep on foot 
any policy. The policy became valuable, and 
the grantor gave tne month’s notice of repur- 
chase, and declared his election to take the 
policy. Held, that the grantee had no right 
afterwards to surrender the policy for his own 
profit; nnd Sembie, that although he might 
have let the policy drop, yet he was not at any 
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t ime entitled to surrender it for his own profit. 
Hmkims v. IVoodgate , 7 Bea. 565. 

i Qpn/racf. — Venrfor and purchase r, — A 
vendor being seised in fee. of lands, subject to 
annuities which she bad granted to an attorney 
in consideration of advances made and costs 
incurred by him, agreed to sell the lands to the 
plaintiff, stating to him that the grantee of the 
annuities would join in the conveyance. A 
deed of conveyance was executed by the 
vendor: the purchase money was not paid, 
but part of it was deposited with the attorney 
who had acted for the vendor and the plaintiff, 
to remain in his hands until the lands were 
discharged from the annuities. The plaintiff 
then called on tlic vendor and the grantee of 
the annuities to execute a deed of indemnity, 
which the parties declined to do. TI13 vendor 
subsequently sold the lands to the grantee of 
the aunuitiis, who had actual notice of the i 
plaintiff’s conveyance. On a bill filed to set 
aside the second sale:— Held, that the vendor 


APPORTIONMENT: 

Executors were directed to apply a consistent 
part of the interest of a fund towards the main- 
tenance and education of the testator’s son 
during his minority, and accumulate the rest ; 
and after attaining 2J, to apply a moiety of the 
dividends for his support till he attained 25, 
and to transfer the fund at 25, with a gift over 
if he died between 21 and 25. The son attained 
21 between the periods of payment of the half 
yearly dividends. Held, that there should bo 
no apportionment, and that he was entitled to 
the wnole half yearly dividend received after he 
came of age. Campbell v. Campbell, 7 Bca. 
482. 

CHARGE. 

Settlement . — By a marriage settlement in 
1779, lands were conveyed to the use of the 
husband (the settlor) for life ; remainder to the 
wife for life ; remainder to the children, as they 
or the survivor should appoint ; and, in default 


was justified in treating the transaction between : of appointment, to the heirs of the body of the 


her and the plaintiff as incomplete, and in sell 
ing to the grantee. 

It was attempted to impeach the considera- 
tion of the annuities, hut Sewb/c , such a ques- 
tion was not open to the plaintiff. Loader v. 
Alicante , 4 Dm. & War. 495. 


wife by the husband ; and, in default of such 
issue, the lands to stand charged with a sum of 
2,000/. to the wife’s father, his heirs and as- 
signs. In 1798, the husband and wife, by a 
deed reciting the first deed, that there was no 
issue of the marriage, and that they intended to 


3. Injunction . — Tli e grantor of ail annuity i ^ ar aW ^ lG CKtates and provisions in the former 
had admitted, in bis answer to a bill in Chan- 1 element, and to scltle the lands to new uses 
eery, that the annuity was* a subsisting charge I tllcrc ^y declared, covenanted to levy a fine for 
on his estates, and the decree and proceedings ! t,iat purpose, to enure to such uses as they 
in the suit had treated the annuity as valid. n 1 should appoint ; and, in default of such ap- 
TT “ 1 '* ’ * 1 pointment, to the use of the husband for life ; 

remainder to trustees for a term of years ; re- 


Under these circumstances, the grantor’s 
devisee was restrained from proceeding at law 
to set aside the annuity for want of a memorial. 
Roberts v. Matlocks , 13 Sim. 549. 

4. Policy of Insurance.-- Contract executed. 
— The grantee of a redeemable annuity effected 
an insurance upon the life of the grantor, and 
paid all the prcMniums, except the first, out of 
the annuity. The annuity deed was altogether 
silent as to the insurance. At the expiration of 
five years, pursuant to the provisions of the 
deed, the grantee offered to redeem, hut re- 
quired the annuitant to assign over to him the 
policy of insurance : Held , that the policy was 
the property of the annuitant, anti that the 
grantor was not entitled, upon redeeming the 
annuity, to require an assignment of the policy. 

Where one party seeks the execution of a 
contract which is still in fieri, the other may 
show that the contract was not conformable to 
the real intention of the parties. 

But where the contract has been executed, it 
is not open to a party, by way of defence, to 
allege that the instrument does not truly ascer 
Iwn the real contract of the parties. 

To sustain such a defence the defendant 
must file a bill to reform the contract. Law v. 
H orren, 1 Dru. 31. 


Cases cited in the judgment : 
Child, 1 Bro. C.C. 9t ; lie? 
Vea.141 


l ord Truk am v. 
_ Here v. Sbenrwood. I 
*3 Bro. C. C. 158; Utd Fortmnre, 
y. Moms, * Bro. C. C. 219; Kosautond *. 

Wellington, 3 Ves. 40. 11 . ; see aillKken 
x. Kidd, 4 Dru. & War. *T4. 


inainder to the wife for life ; and, after the de- 
cease of both, to the use of the heirs and 
assigns of the husband ; and, as to the term, 
upon trust to raise 2,000/ , and pay the same 
to the wife, or as she should appoint, and in 
case of her death without appointment, to her 
next of kin. The fine did not bar the first 
charge. On a bill by the representative of the 
wife’s father, who was also one of the next of 
kiu of the wife, (after the death of the husband 
and wife without issue or appointment,) to 
procure both sums of 2,000/., to be raised out 
of the settled lands* Held, that notwithstand- 
ing the recital in the deed of 1798, of the in- 
tention of the parties that the first charge of 
2,000/. should be extinguisued, and although 
such charge still remained, yet the trusts of 
the term for raising the second charge of 
2,000/. were not therefore inoperative, but the 
same must still be carried into execution ; and 
that both sums of 2,000/. must therefore be 
raised. Farr v, Sherriffe, Dykes v. Farr , 4 
Hare, 512. 

Cose cited in die judgment : Cholmondoley v. 
Clinton, 4 BligU. 3,93, 101, tot. And see 
Henson v. Keating, 4 Hare, 5; Nation v. 
Clarkson, 4 Hare, 101; Bower v. Colby, I 
Hare, ISO, 14$. 

COMPOUNDING A MISDEMEANOR. 

Criming.— 9 A***, c. IS.— Public policy.— 
Securities gives by the plaintiff to prevent a 
prosecution far cheating at cards, decreed to 



be delivered up. 
513 . 1 
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CONTRACT. 

See Vendor and purchaser , 1 . 

CORPORATION. 

See Specific performance > 3. 


See Settlement . 


coats. 


COVENANT. 


DEBTOR 

See Power , 2. 


AM) CREDITOR. 


houses were not built* but for 46 years the 
lessor received the rent, and thus waived the 
obligation to build. The leasehold interest 
being sold : Held, 1st/ that the covenant to 
deliver up extended to the additional houses, 
as well as to the houses'built at the date of the 
demise ; 2ndly, that the tide was bad, notwith- 
standing the purchaser might retain possession 
until the last day of the term, and then escape 
liability by transferring that day to a pauper v 
• and 3rdly, that the purchaser was not hound 
1. Confirmation . — By marriage settlement ' r ° acc cpt either a compensation or indemnity. 
Blackacre and Whiteacre were expressed to be . ^°^%Us v. Fflrjkt , 7 Bca. 521. 
conveyed to trustees by A , the father of H. the j 
intended husband. At the time of the settle, 
ment A. was not in possession of Blackacre;! 

his title was disputed, and ultimately defeated. ' deed. 

whiteacre was held under leases for lives, and : Construction. — Set fitment. — By marriage set- 

was subject to head rents. The settlement dement the husband conveyed an estate in 
contained a provision, that in case A . should possession in Blackacre, and an estate in re- 
purchase the head rents of Whiteacre, they \ version, expectant on the life of J . S. in White- 
should be subject to the trusts of the settle- , acre, and the wife conveyed certain terminable 
ment, and A. should have power to charge the interests upon trust, after the decease of the 
property so purchased with the amount of the husband, to permit, the wife to receive the rents 
purchase money. By the settlement A. cove- «f her own lands, whether they exceeded 200/. 
nanted with the father of the intended wife for a year or not ; but inasmuch as the wife’s lands 
good title generally, and A, and U. covenanted were held for terminable interests, it was de- 
with the trustees for good title notwithstanding ! clareil and agreed that her jointure during her 
any act clone by them. " : life, should be 200 /. a year at the least. The 

A. purchased the head rents, c harged the lands of Blackacre and Whiteacre were then 

amount of the head rent on the property, and charged with an annual sum equal to the defl- 
by a voluntary deed appointed the charge to ciency arising from the rents of the wife’s lands 
his daughter. being insufficient to answer the jointure of 

Sembte, the general covenant for good title ( 200/. a year; and it was provided, that as J . S . 
with the father of the intended wife was, in was entitled to ail estate for life in Whiteacre, 
construction, to be cut down by the limited such part of the jointure as ought to be paid 
covenants with the trustees, and that therefore out of Blackacre and Whiteacre, should, during 
the defeazance of A.'s title to Blackacre was the life of J. .S’., be borne out of Blackacre, and 
not a breach of covenant. no part thereof ou’. of Whiteacre ; but if J. S. 

Held, that even though there was a hrarch should die in the lifetime of the wife, that from 
of the gencfcil covenant, yet the appointment his decease Blackacre should he released from* 
of the charge to the (laughter was valid as «dl future payments of the jointure ; and the 
against the parties entitled to damages in con- « panic, or such part thereof as ought to be paid 
sequence of that breads, it not having been out of Blackacre and Whiteacre, should be 
proved that A. was indebted to the extent of i borne out of Whiteacre and not out of Black- 
insolvency at the time of the appointment. j acre. 

B. by deed confirmed the appointment to Held, on the construction of the whole in- 
the daughter, and was the personal representa- ! struinent, that after the death of J. S. in the 
tive of the covcnaritee ; Held , that by his con- ! lifetime of tlie wife, the jointure was charged on 
Urination he had defeated his right to sue on Blackacre and Whiteacre ; and that the latter 
the covenant, and that the benefit of the cove- I clause only regulated the mode in which it was 
nant was lost to those entitled to estates in re- be borne as between the lands charged 
mainder under the settlement. Martyn v. ! therewith. Sullivan v. Sullivan, 1 J. & L. 078. 
M'Namara, 4 Dru. & War. 411. 

Cases cited in (he judgment : Lush v. Wilkin- 
son, 5 Yes. 38 1; see Townsend v.Westacor, 

2 Beav. 340; Noreutt v. Dodd, Craig Sc P. 

100; Menders v. Manders, 4 lr. Kq. lUp. J 
33-1; Prodgers r. I.ongJinm, 1 Siderf. 133;' 

George v. Milbanke, 9 Yes. 150; Treat, on I 
Vend. & Pur. vol. 3, p. 298. ! 

2. Building kouses.-A lessee covenanted to 1 of * h ? a f 8et8 , f ? he t ? tator in ' **“ P“ rchMe 
build 34 additional houses on the demised ? f ^nketock. He is not answerable for any 

property within five years, to keep 

Rouses built and to oe built, and a 

the term to deliver them up to the lessor ; and 

there was a. proviso for re-entry on non-, laches. 

performance of the covenants. The additional \ See Specific Performance, I 


ESTATE. 

See Power , 2. 

EVIDENCE. 

Sec Settlement, 1. 

EXECUTORS. 

Inability . — An executor bond fide invested 
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«_ LEASE, 

aod executor. —Rent — Dead. 
nndttw^h^r'^' b f“* 8eized m ft* of lands 
face of which waif ,C °J ,ron » &c., and the tur- 
exeeiit> a . i ’’i*? 10 l , be occupation of a tena nt 
ttwuted a deed by which he sold and dfanond 

menu 

ments, which were secured bv nowera nf !is. 
tress aud entry reserved tnUi™ V M of dls * 

ss^-ar^-ra 
c%^si tsr^r* “? 3 » “S 

He illfmH. Ti WTf' ""“He,! i„ 

«JK- JT"""- *?- HeSd 'n^TbSt! 
2ST e T“'“ B - “ >i».Kr SESi; 

by which it was secured, was reserved to ft 
menU^aSe"^ 8 - ! Md > that the ins tub 

therefore^ not* &&r!Tti? W n0t rc,lt * and 
personal debts due from B. aversion, but I 
latherton v. Bradburne , 13 Sim. 599. V 

And see Agent's Power. 
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legacy. 

same amount which h » mvml . 1 . . a , . 


HSJSXtL’S*.' I* «jJSfS£ £* muE 


«« L* . “V owcu to the testator 

Sivn»!l pro,n . 1SN,,r y note ; and he and his wife 

Kfl 5 rft forthafc » h 7 * hut itfinS 

tKotH fn V- h ex , ccl ‘ twrs na.l delivered up 
hi^u-fr h ™- afterwards died, leaving 

to be iffZZS*- ^ e,d ‘ t l lat ehe was entitled 
£ a,<1 * he ’egacy, no release having been 

dr,7,. L SiS w. '“ A ■<- 

And see Partnership, 1 . 

MARRIED woman.- 

er separate use, under her grandfather’s will • 
f±J“ \" d r h » J-ta-J joined i 
t K „ to receive the rents as their agent 
’ the husband's direction, paid them to 

lwnke C r 0 8 Un nf 0, r ned r? hi r" wilh "• & Co., the 
ihe<me”o?// & 7w famil >’’ a,,d he drew 

he apphed for his own purposes, and the rest 

Se eXi°' V Vj h f, int l reS J of incumbrances 0, 

w* estate. At the husband's death a lanre 
Wpwe reauuucd iu the hands of H & r? 
which they transferred to tK acS«S of hii 

Sr&o^r^ J rho . wl# * ole wec “* 

5J3f °n «• «f Co. in that character, and 

JfeMlSSV*! 1 , mpnt K *ft*r herhu&rd 

Held, that the balance belonged not to her, but 


to her husband’s estate. Beresford y. TA* 
Archbishop qf Armagh, js Sim. 643. 

_ M ?.’ . f/ ra ”f on alienation.— Clause against 
anticipation ($» will.) -A testator bequeathed 
certain property upon trust for the separate use 
of a married daughter for life, until bankruptcy 
or insolvency, and to pay the income unto 
whom she might appoint when and as the same 
should become due, but not by way of assign* 
meat, charge, or other anticipation thereof; her 
receipts, notwithstanding coverture, to be suffi- 
cient discharges for the income. There was a 
gift over m trust for her children: Held, that 
the daughter pould not assign her life interest. 
Brown v. Bamford, 32 L. O. 155. 

in artinn S ™k~ Ri9 - htS 0Der reoer *ionary chases 
authorities ® ls . < : us ® ,on up<m the doctrine and 
worn™ ot ap P hcable t0 “« rights of a married 
SSSSSJr rever8ionar y interest in per- 

1 nnn/ 809, by * ™? rria g e settlement, a sum of 
Kirf yf sted i n trustees upon trust to pay 
t Z T the ™°f to ‘he husband and wife 
for their lives and the life of the survivor • and 

th^childre^of t) the 8 ? rvivor U P°“ ‘rust for 
t ie l l r am ^ e m 8Uch shares as 

auuointrrfpnt ^ 2 “ U ap P? ln , t > and » '» default of 
w^re tK 1 ! 1 ’ 8 t hare and 8hare a,ike - There 
in fi, da u S, L ter8 5 ,8sue of the marriage, and 
t i 18 h - ,ub ?. rid died without appointing 
the fund, leaving his wife and three daughters 

i"r7', A,ui,lla ™« been instituted 

da, Si ,‘i°' tho Property of the mother and 

court h i„vr a id - 8Um ° f 1 ’ 000/ - was paid into 
femd ‘"government stock, andtrans- 

lerred to the credit of the cause. One of the 
daughters subsequently married, but without 

fend ^ The 8 , ett ‘ cm , ent , of her share of the 
iunu. lhe three danu-W™ 


their full n T "l“ ll K nier8 ft avin g attained 
tneir full age, entered into a consent, that the 

lonllnt" b t Paid t0 th * n 2 0ther - This 
consent was Signed as well bV the three 

»r ! sf ! sssj 5 »*S| h sr h "* 

.•Sf 0 ".* bill J° be filed f or the purpose of 

of e„XT s d th18 ■ co . ns e nt . : Held, that a court 

a .nt q «rVk h d " J j r i 8d,ct,on to fehe the con- 

interesVfe dau * bter to dis l> 08 e of her 

on,lr mT^ T der ex Pectpnt upon the death 

and tW&n. he te £ ant T life of the fund > 
anu that the bill could not be supported. 

It is nowestablished that the husband cannot, 

vlrli f ° r Va, 2 ab,e oonstderation, assign the re* 

l ™°r ry ch ? s . es in action of his wife, so as to 

l h Dra?T 0g - v * Bar ’ •*«*- 

Ca ^!* C, Jn d ,'. n ‘he judgnent : Hicharda T . Cliam- 
38* • wlm' 5 ?° ’ Pi i kard v- Roberts. 3 Hadd. 

n d * T * . C »wcber. 12 Ves. 174 ; 
RitrfjU J‘ reported in the note to 

R. ch,e r. Rroadhent, 8 J. 4c W. 456; J>os. 

T i T\, * r,#> ** Vss. 473; Milford v. Mit- 
pS.V **' J 7 ; . ,,orB ; b y, T - Lee. 8 Aladd. IS , 

*UfQ(V V« JlekflOfl- 1 VI naa « . U. 


Pu y d *- jinimSTl W iVw 

Morton, 3 ltua*. 85; Stamper r. Barker 5 
Wadd. 157, Fraaar v. BalUie* 1 *r 

i? 1 ^ 8 v «»- n*\ mm 

reriit, 1 Mjl k C. 37 ; Scarboromh v. 

■ewton y. Bea^ 


'• I NfL * c. a 

Borman, 4 My!. St C. 378 j 
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4Sim. l41; Nieman r. Cartoner, 3 Bro. C. C* 
347, n.„ 568; Socket* v. Wrar,4 Bro. C«C. 
488, 485 ; Mieumick r, Buller, 1 Cox. 357 } 
6 Vn. 174; Ellis r. Atkinson, 3 Bro. C.& 
565 ; 9 Pick. 759 ; Guise v. Small, Anstr. f 77 ; 
Nsmon t. Longtlen, cited in 8 Ves. 173 ; Hew- 
stt v. Crowcber, Gregg v. Crowcber* 11 Ves. 
175, 178 ; Sturgis v. Corp, 13 Ves. 190 ; Lee 
▼. Muggeridge, l Ves. & B. It8 ; Wutsou v. 
Dennis, 3 Russ. 90 ; Ellison v. Elevin, 13 Siui. 
309 ; Ashby v. Ashby, 1 Coll. 533 ; Johnson 
v. Johnson, 1 Jac. 6t \V. 479 ; Donno v. Hurt, 
9 Russ. & M. 360 ; Major v. Lausley, 9 Kuss. 
& M. 355. 

MINKS. 

See Lease. 

MISTAKE. 

An erroneous statement was made to a life 
insurance company by or through their agent, 
as to A.*s interest in his son’s life ; upon which j 
the company granted a policy to A. After the ■ 
son’s death the company disco vet cd the error 
and refused to pay the sum insured. A bill , 
hied by A. to have the mistake rectified \va9 j 
dismissed, because the evidence did not show 
distinctly whether the mistake arose from the 
agent’s inadvertence, or from liis having been 
misinformed by A. Parsons v. Big no Id, 1 3 ; 
Siin. 518. 

Case cited in the judgment: Hull v. Slorie, 1 ; 
Sim. Sl Stu. 210. 

MORTGAGE. 


inform him of his equitable claim : Held, that 
lie could not afterwards set up his claim 
against the mortgagee. 

H. confessed a judgment, and died intestate 
seised of fee simple estates and possessed of a 
term of years. G., his only son and next of 
kin, died under age, having bequeathed the 
term to M. the wife of D. ; and the real estates 
descended on B . his lieir at law. M. died, and 
i D. took out administration to her $ he was also 
executor to G. In 1834, 21. mortgaged the 
term as his own property. Afterwards, in the 
same year, B. filed a bill against D. to have the 
judgment paid off out of the term; a general 
demurrer to this bill for want of equity was 
allowed. In 1835 B. filed a second bill against 
D. and the moitgagee of the term, for the same 
purpose as the former ; and a demurrer by D. 
to tnis bill for want of equity was also allowed. 
In May, 1837, B . filed a third bill for the same 
purpose against 22. and the mortgagee, hut did 
not serve the morgagee with process, or prose- 
cute the suit. In November, 1837, 2). con- 
veyed the equity of redemption to the mort- 
gagee. In 1841, 22., as personal representative 
of G., obtained a decree against B., as heir of 
G., for payment of a sum of money ; and B . 
did not in that suit set up any claim in respect 
of the judgment of II. Held, that under these 
circumstances, B. luul lost his right to be re- 
couped out of the term the amount of the judg- 
ment which was levied out of the real estate of 


1. Notice. — Securities for money. — Tacking.-— | 

The doctrine of tacking securities applies in 
Ireland as in the courts in England, except 
where in this country it has been excluded by 
the operation of the Registry Act. ! 

The order for the appointment of a receiver 
on the petition of a judgment creditor is not a 
its pendens so as to affect a purchaser with no- 
tice of the judgment. 

A new security of as high a nature as the 
former, for the old debt and further advances, ; 
does not necessarily prejudice the old security, j 

A. mortgages to B., then confesses a judg-j 
mentto C; and afterwards B., without notice 1 
of the judgment, advances a further sum ofj 
money to A., who executes to him a further 
mortgage of the same lands for the old debt j 
and the further advance. C. cannot redeem 
the first mortgage without also redeeming the 
second. Tetnson v. Sweeny , 1 J. & L. 710. 

2. Surety . — Tacking.— A. made a mortgage 
to £., and by the same deed, A. and C., bis 
sureties, covenanted for payment of the mort- 
gage money. JB. recovered the amount from C., 
previously to which he lent a further sum to 
A., and took a further charge for it on the 
mortgaged property. Held, that C. could not 
compel B. to assign the mortgage to him, un- 
less he paid off the further sum. Williams v. 
Owen , 13 Sim. 597- 

3. Laches. — Upon the treaty for a mortgage 
of an estate, a.person who was entitled to he 
recouped out of the estate, in case a certain in- 
cumbrance was levied out of hie own estate, 
was in communication with the mortgagee 
upon the subject of the mortgage, but dia not 


G. in his hands. 

The judgment creditor being barred from 
levying liis debt out of the term, though not 
out of the real estate ; the owner of the real 
estate is also barred of liis equity to be re- 
couped the amount of the judgment out of the 
term. Boyd v. Belton , 1 J. & L 7-W. See 
Dowling v. Belton, FI. & K. 4f>2. 

And see Specific Performance , 2 ; Trustee, 1. 

NOTICE. 

See Mortgage , 1 . 

PARENT AND CHILD. 

Undue influence . — A niece, two months after 
she came of age, and after her guardians had 
fully accounted to her, entered into a voluntary 
security for her uncle, by whom she had been 
brought up, and who was considered by the 
court as standing in loco parentis. The court 
set it aside. 

Where a transaction takes place between 
parent and child just after the child has at- 
tained 21, and prior to what may be called a 
j complete " emancipation,” without any benefit 
moving to the child, the presumption is that an 
undue influence has been exercised on the 
part of the child, and a party seeking to main- 
tain such a transaction must show that that 
presumption is adequately rebutted. 

Though courts of equity do not interfere to 
prevent an act even of bounty between parent 
and child, yet they will see that the child is 
placed in such a position as will enable him to 
form an entirely free and unfettered judgment, 
independent altogether of any sort of control. 
Archer v. Hudson, 7 Bear. 561. 
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. PARTKKftsuiP* vivorof the husband and wife, in case there 

t l. Primary charge.— Legacy. — A. & B. pur- should be ino issue of the marriage living it her 
wised realty out of their partnership assets, death, and to pay the same to such person or 
Which was used for their partnership purposes, persons as the wife 4 at any or f If 1 ®®* 
and was in equity to be considered as per- thereafter during her coverture should by 

sonalty. Anew partnership was formed be- deed or will appoint ; and in default of appomt- 
tween A., Ii., and C*. The realty was continued ^ent, to the executors, administrators, and as- 
to be used for the partnership purposes, but A. of the wife’s mother. There was no 

and B . stipulated for a rent to he paid them by issue o{ tJi e marriage, and the wife survived the 
the new partnership, composed of A. § B., and C. husband, without having exercised her power 
A. died. Held, the property was in equity to of appointment during the first coverture. She 
be considered as part of his real estate. afterwards married a second time, and had 

Legatees made bond fide endeavours to realize issue hy her second husband, and died, leaving 
the primary fund on which legacies were sut ’h issilf, her second husband, and her mo- 
charged, but failed to prove the existence of lh er surviving. The mother afterwards be- 
such primary fund, by reason of the nonproduc- queathed her residuary estate and died, 
tion of the account books. The real estate Held, that the power given by the settlement 
(being the secondary fund) was dii dbted to be to appoint the 1 , 000 /. could not be exercised 
sold for payment of the legacies, but the decree j during the widowhood of the donee, or during 
was made without prejudice to any claim which 1 an y other than the first coverture, 
might be made in respect of the primary fund! . Hiat the executors of the mother were en- 
in any other proceeding against any party who 1 titled to take the 1 , 000 /. and interest as part of 
might be answerable for the same. Rowley v. her residuary personal estate. Morris v. 
Adams , 7 ilea. 54 S. ! Howes, 4 Hare, 599. See Hors mm v. Abbey, 

2 . Dissolution. — Motion . — The affairs of aj 1 J- & W. 3S1. 
partnership being embarrassed, and daily grow- j Cases cited in the judgment : Daniel v. Dudley, 
ing worse, the Vice-Chancellor of England, on | * Ehil. l ; Hulmer v. Jay, 3 Myl. & K. 197 ; 

motion, unpointed a person to sell the business Enlin v. Hills, l Myl. & K. 470. 
and wind up the affairs of the partnership. 2 . Voluntary conveyances . — Debtor and crc- 
Bailey v. Ford, 1 \ Sim. 495. Sje Oliver \.J ditor,^ Estate. — A. tenant for life, remainder to 
Hamilton 2 Anst. 453 ; Chapman v. Beach , 1 ! B. in tail. A. confesses a judgment, and after- 
J. & \V. 594. | wards A. and B. suffer a recovery, and by 

I’oimoxs. ! deed of July, 1310, declare the uses as to 

By marriage articles it was agreed that 1 Nlacleacre, that the recoverors should stand 
6 . 000 /. should he vested in trustees in trust for i 8C18: ‘ 1 ther( ' of m tnlst 8 «U» an<1 a l‘Pjy 
all and cvcrv the child ami children of the 1 1 " 00 :? m disc , har <?? of incumbrances affecting 
marriage, (other than the one son for whom a j Blackacre and \Vhitcacre ; and subject thereto 
portion of 30,000/. was provided.) the said : lae use of A. in fee ; and as to Whiteacre to 
0 , 000 /. to be paid to such child or children in | 8 '' ci } rc aa annuity to B. during the joint lives 
such shares, at such times, and subject to such i °*. , an * a , * subject thereto, to the use 
provisoes for maintenance and education until j for life, and after his decease to secure a 
their shares should become payable, as the in-i J mnture f ? r kw wile, and then to trustees for a 
tended husband should by deed or will ap- j f erm \ an< b subject thereto, to B. and hts issue 
point; and in default of appointment, to l>e ! 111 Sfttlemcnt 5 and A. and B. were em- 
paid to such child or children, and to | )e ! powered jointly to revoke all or any of the uses 
equally divided among them; the shares (> f . 01 * estates thereinbefore limited or declared of 
sons to be paid at 21 , and of daughters at 21 \ he lands > or an y P art thereof, eave as to 
or marriage ; and in the mean time, until their the jointure and the term, and to appoint new 

mses. 

Held, 1. On the construction of the whole 
instrument, that the power did not authorise 
the revocation of the uses as to Blackacre. 

By deed of September, 1810, reciting the 
settlement of July, 1810, and that A. was in- 
debted in sundry sums of money, which Black- 
acre might not be sufficient to discharge; A. 
puntT" One ofthedaughters died under age a “‘ l B - revoked the uses of the settlement of 
and unmarried; the other attained her age of July, and declared that the recoverors should 
31. Held, that tho daughter took vested in- 8,a » d 8 « ,8ed of Blackacre, in trust to sell, and 
terete in the 6,000/. on being bom ; and that 8 PP 1 y. the “® n ®y » discharge of incumbrances 
the share of the one who died under age vested affecting all the lands, and then of ineum- 
in her personal representatives. Flunes v. Frances affecting the estate or person of A., 
Redvufton, 1 J.& L, 580. See L. & (J. Temp. •“« subject thereto, to the use of A. in fee ; 
Plunk. 33. and m case Blackacre should not produce suf- 

ficient to pay the debts affectiug the person or 
_ a a * * ,, « property of A., Whiteacre (subject to the-au- 

1. A trust term created by marriage settle- na}t . Ae jointure, and the term of years,) was 
roent to raise 1,000/. on the decease of the sur- charged with the same to the extent of 4,0001. ; 


portions should become payable, to apply the 
interest of their shares towards their mainte- 
nance and education ; and in default of any 
issue save an only son, in trust for the intended 
husband, his executors, administrators, and 
assigns. 

There was issue of the marriage one son and 

twn liftiiirlitAPti all nf tvltom uiiyvtvail tKoir 
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and, subject thereto, was United to A. and B. 
unu his issue, m strict settlement; with, the 
2r® powwr of revocation as that contained in 
the deed of July, 1810. No creditor was a 
psrtv to eititer or these deeds. 

2. That the settlement of July was su- 
perseded by the deed of September ; and that 
A • and A, by reason of their reserved power 
to revoke the uses of Whiteacre, and of their 
inherent power to annul the uses of Blackacre, 
so far as they related to themselves, had com- 
plete dominion over Blackacre. 

3. That the recoverors took the legal estate 
in Blackacre ; and that there was not a mo- 
mentary seisin thereof in A . 

C. agreed to become the purchaser of Black- 
acre for 9,500/. ; and by indenture of Novem- 
ber, 1811, in which the recoverors were named 
as parties, but which was executed by one of 
them only, in consideration of 9,460/., to be 
applied by C. in discharge of the judgments 
mentioned in the schedule, (amongst which 
was the judgment against/!.,) the recoverors, 
with the consent of A. and lb, conveyed Black- 
acre to C. in fee ; and by deed of equal dale 
A, and B. revoked the uses of the settlement of 
September, IS 10, as to Whiteacre ; and limited 
said lands to trustees for a term, upon trust. 


nr 

\ 

the fund has been actually vested in trustees, 
though there has been no consideration for the 
creation of the trust, and though the fund hha 
got, back by accident into the possession of the 
person who created the trust, yet the trust nftay 
be enforced for tbe benefit of the volunteers. 
Browne v. Cavendish, Cavendish v. Browne , 1 
J. & L. 606. 

Cues cited in the judgment: Foster v. Black- 
stone, 1 M. & K.311 ; Hunt r. Coles, J Com. 

; Harris v. Pugh, 4 Bing. 3.15 ; Neste v. 
The Duke of Marlborough, 5 11. fit C. 407; 
U'sUwyn v. Couttt, 3 Mer. 707; Garrard v. 
Lord Lauderdale, 3 Sim. 1 ; Acton v. Wood- 
gate, 2 >M. & K.492; Gibbs r. Gt Hints, It 
Sun. 584; Havensliaw v. 1 1 oilier, 7 Sim, 3; 
Colvesr r. Countess of Mulgrnve, v Keen, 81 ; 
Bill e. Curoton, 2 M.& K. 603. 

3. Fraudulent appointment. — Setting aside 
deed. — By a marriage settlement of the year 
1780, certain lands were settled upon the hus- 
band for life, with remainder to tne use of all 
and every, or such one or more, of the children’ 
of the marriage, for such estate not exceeding 
an estate in tail male, as the husband should 
appoint ; and in default of appointment, to the 
first and other sons of the marriage in tail male. 
By a deed poll of the 14th of Jan., 1804, the 
to indemnify C. and Blackacre against nil in- j father appointed the lands to his eldest con iti 
cumbrances. There being a dispute as to who j tail male ; and by an indenture of lease exe- 
werc the persons beneficially entitled to the ' cuted on the lstli of the same month, the 
money secured bv the judgment, it was agreed father and son, in consideration of the sum 
between A., Ib, and C., that the lattir should of l,ti<Kl/., therein stated to be applied in 
retain 1,000/. of the purchase money for the ! payment of debts affecting tbe estate of tbe 
purpose of satisfying it. C. afterwards, with ; father, and renewal fines then due, demised 
the consent of B., paid the 1,000/. to A. : and \ part of these lands for lives renewable forever, 
in 1812, the recoverors conveyed the legal cs- \ By deed of the 1 1th of Dec., 1M)7, the son, in 
tate in Blackacre to C declaring that they consideration of the several debts paid for him 
were not to be answerable for the application of; by the father, and in discharge of the trust and 
the purchase money. The persons entitled to ! confidence reposed in him, conveyed the lands 
the judgment were not, nor were any of the j included in the settlement, and all his interest 

creditors parties jo any of the deeds. ‘ l *"~ * 4, "‘ I : 1 * “ — 1 

Held, 4. That the persons entitled to the 
judgment were not entiiled to call for an execu- 
tion of the trust in the deed of September, 

1810. 

5. That if tbe sale to C. were a due execution j 


therein, to tbe father, his heirs and assigns. 
In 1815, the non died intestate, and without 
issue, leaving his father surviving ; and in 
1821, the father, by his will, devised th4 lands, 
charged with certain legacies, to the use of his 
two surviving eons and their respective issue, 
of the trust, the equitable fee of A. in Black- j in equal portions, as tenants in common. In 


acre was thereby defeated, and the judgment 
was not a lien in the hands of the purchaser. 


1822, the father died ; and in 1836 the plaintiff, 
who was the third son, filed his bill to carry 


6. That if it were not, then, as the legal cs- j into execution the trusts of the will of the year 
tate was* conveyed to the purchaser by tbej 1821. By a decree of the House of Lords, 

* * i. r J _ • * i . v _ • i . I HAa>a . ( 1 


trustees before execution sued, the judgment 
creditor could not attach tbe lands in the hands 
of the purchaser, though he purchased with 
notice of the judgment. 

Semble, l. That if the parties to the creation 
of a trust for payment ot debts, to which the 
creditors are not parties, communicate its ex- 
istence to a creditor, and induce him to act or 
forbear on the faith of that communication, 
they cannot afterwards revoke the trust as to 
that creditor. 

2. That the sale to C. was a due execution of 
the trust. 

Voluntary settlements, and voluntary con- 
veyances to trustees for payment of debts 
differ. When under a voluntary settlement 


reversing the decree of the court below, it was 
declared that before any adjudication could be 
had on the title of the father to dispose of the 
lands in question, att inquiry should be insti- 
tuted into the validity of the appointment. 

In pursuance of this declaration an inquiry 
was directed before the Master, and he reported 
that at the time of the execution of the appoint- 
ment and lease of 1604, there were judgments 
appearing upon record against the father to the 
amount of 2,400/.; that all these judgments 
were satisfied upon,, the same day, being a day 
after the execution of the said lease ; out that 
be was unable to state how the consideration 
money of the lease had been applied* no evi- 
dence having been laid before bun# save so far 
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eiatemtnUin the deeds of 1804 and 180? 


thereto, and the fccta m relation to %Lto be, that if them should be any diild or 

children of tbe mdfriage, the trustee* should 


Thefurtb* tnurtsof theterm weft declared 


judgments, might be deemed evidence thereof. 

The cause having come on to he heard upon, 
t)bia report : Held, that the deeds of 1804 and 
180? were fraudulent and void, aa constituting 
a dealing by a father for the benefit of himself, 
and not of iiis son, and ought to be set aside* 
Where a power is vested in a father, and a 
stipulation is made by him for his own benefit 
in the exercise of it, a court of equity considers 
such a disposition as a fraud upon the power ; 
the fraud consists not in the selection by the 
father of one child in preference to another, but 
in the arrangement which makes the appoint- 
ment, though in form to the child, in effect an 
appointment to the father himself. 

To render such an appointment fraudulent, 
it is not necessary that it should be wholly for 
the benefit of the father, it is enough that it is 
partially so. 

Semble, That the will of the father in 1821 
could not be supported as an execution of the 
power reserved by tlie settlement of 1780. 

Supposing the appointment by the deed of 
1804 to have failed, quwre , what was the opera- 
tion of the conveyance of 1807 ? How far was 
the power affected by the union of the two es- 
tates in the father? Jackson v. Jackson , 1 
Dru. 91, S. C., 7 Clark & F. 977, West, 576. 

PRINCIPAL AND SURETY. 

Surety by promissory note, for a floating 
balance due to hankers from a customer, held 
released by the bankers crediting tHe customer 
by the full amount of the note, without advanc- 
ing the money at the time. Archer v. Hudson , 

7 Bea, 551. 

RELIGIOUS WORSHIP. 

See Trustee , 2. 

SET-OFF. 

See Vendor and Purchaser , 2. 

SETTLEMENT. 

1. Portions . — Vested interest, — Evidence . — 
Declarations, post litem motam , admissibility 
qf.—By a marriage settlement of the year 1795, 
reciting the intended marriage, ana that the 
father of the lady, for the purpose of securing a 
provision for her, by way of maintenance, and 
tor the purpose of providing for the issue of the 
marriage, had agreed to secure a sum of 4,800/. 
as her portion, in the manner therein mentioned, 
it was witnessed that the father, in pursuance 
of that agreement, conveyed certain lands, of 
which he was seised in fee, to trustees, for the 
term of 99 years, upon trust, to raise thereout 
1,000/., (part of said sum of 4,800k), and pay 
*ame to the intended husband for his own use; 
and to permit the said intended husband to re- 
ceive the interest on 1.300/., further part of said 
4,800/. for hia life ; and if the intended wife, 
should survive him, to permit her to receive the 
interest of the said sum of 1,300/. for and dur- 
ing her life ; and after the decease of the and 
intended wife and her father, to pay the prin* 
dpal sum of 1,300/. to the said intended hoe- 


raise the sum of 9*8001., being the, residue of 
tbe said sum of 4,800/., and pay ’the same to 
the children, if ftiore than one, m etich shares 
and at such titties aa tbe intended husband 
should appoint; and in default of appointment, 
to pay same in equal shares, if more than one, 
and if but otlfe, t!ie whole 'to such one, at his or 
their age or ages of 21 years, or to such of them 
as should be daughters, at her or their age or 
ages of 21 years, or day or days of marriage. 

It was also expressly declared that the said in- 
tended husband should receive the interest of 
this Sum of 2,500/. during his life ; but that 
neither principal nor interest should be raised 
during the lifetime of the father of the wife. 
And the settlement contained a provision, that 
in case there should be no issue of the mar- 
riage, no part of the sum of 2,500/. should be 
raised. 

There was only one child of the marriage, 
who died within a few day9 after its birth : — 
Held , upon the true construction of the set- 
tlement, that the child at the moment of its 
birth, took a vested interest in the sum of 
2,500/., and that the plaintiff, as his personal 
representative, was entitled to have same raised 
out of the estate. 

The right to interest upon the sum of 2,500/. 
was limited to the year 1825, the period at 
which the claim to this sum was first put for- 
ward : but interest upon the sum of 1,000/. and 
1,300/. was allowed ; upon the former from the 
filing of the original bill in the year 1800, and 
upon the latter, from the accruer of the right 
to that sum. 

An issue had been directed in the cause to 
inquire whether the child was born alive or not. 
At the trial, evidence was received of declara- 
tions made by certain members of the family 
shortly after tne death of the child : Held, upon 
a motion for a new trial, that the evidence was 
properly received. 

The point of inquiry respecting the admis- 
sibility of such evidence is not the existence of 
a state of facts out of which a claim has arisen, 
but the existence of a controversy or dispute 
respecting that claim. The case of Walker v. 
Countess of Beauchamp , (6 Carr, fa P. 552), 
considered. Reilly v. Fitzgerald, 1 Dru. 122 ; 
see Palmer v. Lord Aylesbury , 15 Ves. 176. 

Coses cited in the judgment : Berkeley Peerage 
Cose, 4 Compb. 401, 410; Wkitelocke v. Ba- 
ker, 13 Ves. 511, 514; Hayward v. Firmln, 4 
Compb. 410 ; Goodright v, Moss, Cowp. 591 ; 
Monkton v. Tbe Attorney-General, 2 Ross. & 
M. 147, 161; Sfaney v. Wade, 1 Mrlne&Cr. 
538 ; Poulet r. Poulet, I Vern. 204 ; 2 Cbnn. 
Rep. 286 ; 2 Ventr. 566; Ward v. Djas, 
Lloyd fit G.temp., Sugden, 177. 

SETTLEMENT. 

2. Mistake. — Costs.— Bill to reform a settle- 
ment, on the ground that it was not in con- 
formity with the contract of the . settlor. The 


SS "Sf? v I,3 5T „ . settlement was not consistent with the matruo 
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evidence) and the prior and subsequent acts I 
and declarations of the settlor were consistent ! 
1 *1*1* the instructions and inconsistent with the 
fttttlement ; bnt it did not appear what was the 
final contract of the parties ; yet, as it was pos- 
sible, though not probable, that the settlor! 
might have agreed to make such a settlement 
as was in fact executed, the Lord Chancellor of 
Ireland refused to relieve, on the ground of 
mistake, or of fraud, which was charged, but 
not proved ; and the bill was dismissed, but 
without costs. Bunbury v. Lloyd, 1 J. & L, 
038. 

And see Charge ; Deed . 

SPECIFIC PERFORMANCE. 

1 . Agreement . — Laches . — An instrument un- 
der seal, whereby A. (tenant for life with a 
leasing power) “ sets ” to A ♦ .certain lands for 
the term of one life, (not naming the cestui qtte 
vie) } lease to be* perfected at the request of A., 
and the costs of is., with the usual clauses be- 
tween landlord and tenant ; and on which was 
endorsed a memorandum stating the name of 
the cestui que vie, is not an actual demise, hut 
only an agreement for a lease. 

The doctrine of laches does not apply to a 
bill for the specific performance of an agree- 
ment for a lease which is in point of fact exe- 
cuted ; both parties being from the time of the 
contract, in possession of ihe benefits thereby 
given them. 

A verbal agreement to accept a lesser rent 
than that mentioned in an agreement to grant 
a lease, followed by acceptance thereof, is not 
per se an abandonment of the former contract ; 
nor does it operate as a substitution of a new 
agreement for the former one, or as the creation 
of a new tenancy in which the old tenancy 
merged. 

A landlord filed a bill for the specific per- 
formance of aecontract to accept a lease at the 
rent mentioned in the agreement, but which'had 
been afterwards, by parole, reduced ; and at 
the bar he undertook to execute a lease at the 
reduced rent. The Lord Chancellor of Ireland 
decreed accordingly, but without costs, because 
of the conduct of the parties. Clarke v. Moore , 

1 J. & L. 723. 

Cmpi cit(*d in tlio judgment: Price r. Dyer, 17 
Ves. 356; v. White, 3 Swanat. 108, n. 

2. Mortgage . — Tenant for life, — A father, 
(tenant for life), and a son (tenant in tail), in 
1831, joined in mortgaging the estate to secure 
payment of a debt of the son, under an agree- 
ment between them to suffer a recovery and re- 
settle the estate, as to the remainder after the 
death of the tenant for life, in case the father 
should at any time be obliged to pay any part 
of the interest of the mortgage debt, or the son 
should not pay off that debt by a certain day, 
and the father should then pay it off and release 
the son therefrom, to the use of the father in 
fee; the father covenanting to convey or devise 
a seventh part of the estate to the son ; and, in 
case the eon should pay off the mortgage by the 
time mentioned, then to the son andT the heirs 
of his body, charged with 5001. for such per- 


sons as the father should by deed or will ap- 
point. The son' did not pay off the mortgage 
debt, nor did the father pay It off. Or refease 
the son therefrom, but the rather paid the in- 
terest until his death, in 1841, and after his 
death his devisees paid off the mortgage. Held, 
that, neither party having performed the agm- 
roent, or apparently acted upon it, in the life- 
time of the father, a court or equity would not, 
after the death of the father, enforce the specific 
performance of the agreement ; nor would the 
court, in such a case, enforce specific perform- 
ance of an agreement, which, apparently, was 
an agreement, for the sale of the son’s rever- 
sionary interest in the estate at an undervalue. 

That, as the agreement could not be specifi- 
cally jwrformed, the original rights of the par- 
ties remained ; and the son was therefore en- 
titled tr> redeem the estate, upon repayment of 
the mortgage debt and the interest. Plajfford 
v. Playford 4 Hare, 546. 

3. Corporation. — Covenant, in February, 
1841, by a municipal corporation to build a 
market forthwith. Bill, in September, 1843, 
for specific performance of the covenant. 
Answer, in December, 1843, stating that the 
corporation had not, until recently, determined 
for what goods the market should be adapted, 
and that the building should proceed with due 
diligence. At the hearing, in June, 1844, the 
cause was ordered to stand over for six months. 
In May, 1844, the corporation approved of the 
plan for the market; and in July, 1844, they 
met to consider the order in the cause, and sub- 
sequently built the market. The Vice-Chan- 
cellor IViyram stayed all proceedings without 
costs. 

A suit for specific performance of a contract 
was, at the bearing, ordered to stand over. 
The contract being afterwards performed, it 
was held to be regular for the plaintiff to bring 
before the court, upon petition, the facts which 
had taken place subsequently to the answer. 
Price v. The Mayor , of Penzance, 4 Hare, 
506. 

4. Part performance. — Proceedings taken by 
defendants towards the fulfilment of a contract 
for the erection of a certain building may 
enable a court of equity to decree a specific 
performance of the contract, in a case where 
without such proceedings it might have been 
difficult to define what would he a sufficient 
performance. Price v. The Mayor, SfC.^ of 
Penzance , 4 Hare, 509. 

5. A. contracted to sell a wharf on the banks 
of the Thames, with a jetty. 'Hie ietty turned 
out to be liable to be removed by the corpora- 
tion of London, if they thought fit. Held, that 
the jetty was essential to the beneficial occupa- 
tion and enjoyment of the premises contracted 
to be sold, and that a specific performance 
could not be decreed. Peers v. Lambert, 7 
Bea. 546. 

TENANT FOR LIFE. 

Survivorship qf children.— Where the only 
gift to a class consisted of. a direction to divide 
and pay, upon, the death of the .tenant for life. 
Held, upon the context, that those only too k 
who survived such tenant for life. 
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A testator made a direct gift of hi s real and 

S ersonal estate to hie wife for life, and after her 
eath he directed his executors to sell and di 
vide and e< 


of the debts of the company, for which the 
estate of A. B. was liable: Hetdg that the re- 
presentatives of A . B. had a right to hare the 
fund applied in payment of the bond debt; in 
priority of the mortgage debt* Lawrence r. 
Kempson 9 7 Bea. 674. 

2. Religious worship. — Kirk of Scotland.-— 
By an agreement made in 1794, a plot of land 
and certain premises thereon, situated in Oldham 
Street, Liverpool, were vested in trustees, to be 


pay ” the produce amongst a 
class of children ; and in case of the death of 
the children in the lifetime of the wife, leaving 
issue, he directed his executor to “ pay ” unto 
the issue his parent's share. Held, that those 
children and issue were alone entitled who sur- 
vived the the tenant for life. Beck V. Burn , 7 , 1 , ^ 

Bea. 492. See Leake v. Robinson, 2 Mer. 387 ; j used as a place of religious worship, “ accord 
Davies v. Fisher, ft Bea. 209 . j mg to the ordinances, rules, and forms of the 

And see Specific Performance , 3. j Church or Kirk of Scotland,” and a subsequent 

conveyance was # made of the same land and 
L * j premises to the trustees, u to be for ever there- 

upon a loan of money, the borrower con- J a ftcr appropriated and used as a place of divine 
veyed lands, to the lenders and their heirs, upon ; worship according to thfcjloctrines and disci- 
trqst to sell and repay themselves, and to pay ; pbns p f t \ xc Church ofScotland.” The pre- 
the aurpjjbfl and convey the unsold land «to the ( were thenceforward occupied ois such 

borrower. The lands having been sold under , pi aC3 G f worship, and the office of minister or 
a decree in n suit to carry the trust into execu- 1 pastor of the congregation was filled from time 
tion : Held, that a good title might be made to : to t j me by licentiates of the Church of Scotland, 
the purchaser without the concurrence of the w ho were ordained and ipducted by presby- 
creditors of the borrower, by judgment con- J ter i e3 j n Scotland. In 1833, a Lancashire 
fessed after the execution of the trust deed. Scottish Church Presbytery was formed, to 
In 1745, J . executed a settlement of lands, which the Oldham Street congregation United 
reserving power, with the consent of A., to re- ! themselves, and the Lancashire presbytery and 
voke the uses. The abstract of title set forth j ot her presbyteries in England, in 1836, united 
a will of J., dated 1761, whereby he, with the themselves into an English synod, winch synod 
consent of A. revoked the uses ; and it referred wa9 \ n jgjQ recognised by the General Assein- 
to a copy of the will. J\ the son and heir of bly 0 f the Church of Scotland. In 1812, a 
J., by indenture of 1763, reciting the will of licentiate of the Church of Scotland, by license 
his father, resettled the estates : and possession j f rom t Uc presbytery of Greenock, was ordained 
had since gono accordingly. The will was not an j inducted as minister of the Oldham Street 
not forthcoming: Held, that its non-production j church, according to the Presbyterian forms, 
was not an objection to the title. j by the Lancashire presbytery. In 1843, cer- 

I he abstract stated a deed of March 1814, ^ n | n ministers and members of the Church of 
making a tenant to the precipe, which recited Scotland adopted the name of the Free Church, 
articles of February 1811, between the father, an d seceded from the established church, and 
tenant for life, and his son, tenant in tail, em- ! were declared by that church to be no longer 
powering them to revoke the uses hereby «le- ; ministers thereof. The English synod declared 
flared: and the recovery was declared to its^disapprovat of the conduct of t&e established 
enure to the uses in the articles. In 1815, the cdutreh of Scotland, and its sympathy with the 



lost ; and it appeared that search had been trustees of the premises in Old lam Street co- 
inade for them : Held , that their non-produc- operated with the secedera by allowing minis- 
tion was not an objection to the title. ters of the free church to officiate in the church 

If counsel for the purchaser waive the pro- \ n Oldham Street, and the minister, who was 
duction of a particular document, stated in the deprived of his license by the presbytery of 
abstract to be lost, and the purchaser adopt Greenock, also continued to officiate. Held , 

that opinion, and deal with the sell r upon that U p 0n motion, that the minister and the trustees 
view, he will not be permitted to repudiate the had departed from the trusts created by the 
opinion of his counsel. Alexander v. Crosby , original contract upon which the premises in 
1 J. & L. 666. ; Oldham Street were vested in them ; and that 

Case cited in the judgment : Cordner r* Morgan* the court would interfere by injunction, before 
18 Yes. 34!. 1 the hearing, to prevent the premises in Oldham 

trustee 1 ^* reet from being used otherwise than as a 

* a/ . 4 ! place of religious worship on the model of the 

I. Bond Mr. — 1 ruynty.— Mortgage. ~ A.\ [ :hurch of Scotland as established by law. 
B. and the other committee-men of a public | M v . Welsh, l Hare, 572. 

"i$| «*-*- » -1!*-— -0“ 

afterwards entered into a personal obligation by j 
bond, for another debt. A. fi. died, having cer ‘ 


tain shares vested in him as trustee to the com * 
pany. By the decree, the shares were ordered 
to m sola, and the produce applied in payment 


Auchterarier and other*, r. The Karl of Kin- 
tiittit, 6 Ctmk & F. 646; Roberts on** Report 
of the same case, 2 vole. ; Ferguson ▼. Kart of 
Kinnoot* 1 Bell's Appeal Cases, (Scotch.) 662. 

3. Power of sale.— Trustee.— In the year ISO l. 
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on the occasion of the marriage of A. t who was 
an iuhot, with articles were executed, 
whereby it was provided, that certain estates, 
situate, in England, to which A., in common 
with her sisters, was entitled in remainder ex- 
pectant upon the decease of her father, Af., who 
was tenant for life thereof, should, upon A.'s 
attaining her full age, be conveyed unto N. and 
O. upon trust for the husband and wife, and 
the younger children of the marriage ; and by 
those articles it was provided, that the trustees 
should have power, with the consent of A. and 
ft, “ to sell the whole or any part of the said 
lands of A .,” and invest the produce in land or 
government securities upon the trusts therein 
specified. In 1804, gpon AS# attaining her 
full age, a settlement was executed according 
to the provisions of the articles : and the power 
of sale therein contained authorised the trustees 


N. % such deed amounting in fact to an accept- 
ance by the plaintiff of the several securities, 
upon which the purchase money had been in- 
vested. Blackwood v. Borrowes, 4 Dru* & War* 
441. 

Cass cited in the judgment: Durnford v. Hast, 1 
llio.C. C. 106. 

4. Liability . — Government security • — The 
testator directed his trustees to invest the re- 
sidue of his personal estates in government or 
real securities, home of the cestuis qua trusts, 
and one of the trustees, permitted the trust 
monies to remain in the nands of the other 
trustee at interest. Held, that, inasmuch as no 
investment was made, the trustees were charge- 
able with the whole amount of the trust funds 
possessed by them, with interest, but were not 
answerable for the amount of consols, or any 
,, . _ t _ . . „ . , particular security, in which they might, ac- 

to sell, with the consent of A, and I?., “ the \ cording to the directions of the will, have in- 
whole or any part of the said A.’s estate and vested ibe irmt monu . B . Shepherd v. Mouls, 
interest ” m the said lands : and ft covenanted, .4 Hare, 500. 
that he and his wife A . would levy a fine to 1 
enure to the uses of the settlement. j 

In the year 1812, the estates in question, as 1 
well the remainder as the tenancy for life were 
sold, the tenant for life consenting to receive a J 

proportion of the purchase-money equivalent; 5# f or bankers.- Trustee depositing 

m value to lus life estate, according to the cal- lnwt Ain(1 *f lth hlH bankers, accompanied by 
culatum of a notary. 1 lie sale was had with- an un | er j u writing to invest the money in eon- - 
mit the intervention of the trustees, though with , oLs> aimvcrable f* r the omission of the bankers 
the full knowledge of one of them, A., as it as to uinke the investment, where he made no 
alleged; and of the share of the produce ! subsequent inquiry respecting it, until about 
" was . a ? l J m amounting to j mouths afterwards, when the bankers be- 

0,332/. was subsequently laid out in personal ' c bankrupt. ChuUen v. Hkipnam, 4 Hare, 
securities. j 11 


Cases cited in Llu» judgment : Marsh r. II 11 n ter, 
(> Mndd. V95 ; llovkh'v v. Unntock, I lliiss. 
Ill; Wait v. (i milestone. (» Ooav. 188; sen 
Aiuvs v. Pa kinson, 7 llunv. 57 i», 385 ; How ley 
v. Adams, 7 l)«av.4tU. 


, , 1 ^ , u* j /rrtjr, untc/icuy. bcatnuil ili'Vinuu 

a treaty between O. the surviving brother, and i rpal an(1 , )ersonal on certain trust*. 

he plaintiff, who was the only , w i,; c i, as t i. c cour t considered, the testator in- 


In the year 1830, after the death of N., upon 
treaty between O ' 

A. and B. and the 

younger child of the marriage, the plaintiff, and te|1<k . d to bc |;cr f orine ,l by his trustees named, 
d r nd /, ;, fo , r . ,Blual i lc consideration relea^ , and the , urx '. ivor8 anil / ljrv ivor, and by the 
•^• { ro,n claim end responsibility in lespfeet | le j r8 an j . lSK jg nf r t or j,y the executors or ad- 
of the trusts of the articles and settlement, and minista ^ rs of s tlie eurvh < or . The will contained 
N. assigned to a new trustee for said parties 1IO . K)Wcr to appoint new trustees. The sur- 
the seeunties upon which the trust funds had ■ viv iu^ t,mtec devised and bequeathed the trust 

been invested. . . ...J estates ami powers to A., ft, and Coupon the 

On the bill subsequently filed by the plaintiff , |rustH of lUc ' fir<(t will , lMd Uiat this * devUe 

against O., and the personal representatives of: and thc ai> j )<linlmeut „ f A . t and C. a. 
A. and others : lit hi, that there was no breach ( trU8tees wer * vab( j 

of trust committed by the exercise of the power j where a lr ‘ st wtate js Un|ite(1 to 8cvcral 
of sale in the lifetime of the tenant for life, m- j fru , kes and thc surv ivora and survivor of 
asmuch as upon the construction of that power, j t } iem and the heir8 of the eurvivor ^ them> 


such an immediate sale of thc estate in re- 
mainder was fully warranted. 

The sale in question ought to have been con- 
ducted by the trustees; but after so great a 
lapse of time, and there being no suggestion 
that the sale had been made at an undervalue, 
or that the produce was not forthcoming : Held , 
that the bill could not be supported. 

Generally speaking, where a sale has been 
made without the concurrence of the trustees, 
if the sale was a proper one, and the trustees 
have adopted it, a court of equity will carry it 
into execution. 

Held, also, that the deed of release of 1839, 
to the trustee O., operated as a release to the 
penotU'f^iiw^mwve of the deceased trustee 


the surviving trustee does not commit a breach 
of trust by not permitting the trust estate to 
descend, or by ue vising to proper persons, on 
the trusts to which it was subject m the hands 
of the surviving trustee. Scmf/le, Tit ley v. 
IVolsten holme, 7 l$ea. 426. # 

Cqsa cited in tlie judgment : Down v. Won ah 
S Mrl. & K. 561. 

VENDOR AND PURCHASER. 

1. Construction of contract • — Construction 
of a contract for the sale of a leasehold estate, 
whether it was a contract for a sale of the 
vendor’s Interest in the lease, whatever it might 
be, or that a goq^ title to the leasehold estate 
should be made out. 
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Under a »n tract to make rat a good title to 
alaaae for liver renewable forever, the vendor 
must show who are the lives in existence at the 
time of the contract. Andersen v. Higgins, I 
J. & L. 718. 

8. Set purchaser, being a creditor of 

the agent of the vendor of an estate, is not en- 
titled, by agreement with the agent alone, to 
place the debt due to the agent to the debit of 
She principal on account of the purchase money. 

A. employed 13. to sell his estate and receive 
the purchase money. Jl. sold it to C. An ac- 
count was afterwards settled between 13. and C., 
wher-eby, after giving credit for monies paid on 
account of the purchase, and a private debt of 
550/., due from 23. to C., a small balance ap- 
peared due on account of the purchase money, 
which C. then paid to 13. A . afterwards, m 
ignorance of the arrangements between 23. and 
C., executed the conveyance, and signed a re- 
ceipt for the whole purchase money, which 
were handed over by 13. to C. Held, that the 
arrangement for setting off B.'s private debt 
was invalid, and that C. was still liable to A- 
for the 650/. Young v. White, White v. Young, 
7 Bea. 506. 

VOLUNTA BY 8 KTTL E M E NT. 

Limitations to collaterals . — By a marriage 
settlement, an estate, the property of the wife, 
was limited, in default of the children of the 
wife, to trustees in trust to sell and divide the 
proceeds amonst the brothers and sisters of the 
wife. The husband agreed to sell tho estate ; 
and he and his wife joined in conveying it to 
the purchaser by deed and fine. The wife died 
without issue. Held , that the limitation in 
favour of her brothers and sisters was volun- 
tary, and therefore void as against the pur- 
chaser. Cotterell \\ Homer, 13 Sim. 506. 

And sec Power, 2. 

RECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 

UKPOIITBD II V II A HR I STB HH OF TUB SKVKttAL 
COURTS. 

fctolltt GTontt. 

Attorney-General v. Corporation of Leicester . 
June 30. 

ALTERATION OF REPORT AFTER CONFIR- 
MATION. 

Before a report can he altered after confirma- 
tion the order should be obtained to take it 
off the file. 

In this case a report of the Master finding 
that a certain proceeding would he beiteficial to 
a chanty had been confirmed. Afterwards it 
appeared to counsel that upon the face of the 
report the proceeding sanctioned was not bene- 
ficial to the charity* The subject was accord 
ingly brought to the attention of the court, 
which discharged the order for confirming the 
report, and referred it back to the Master to 
consider the objections taken. The Master 
concurred in the objection, but felt a doubt as 
to his power to atuend the report. 


Her Roll*,— Vice-Chancellor.— Queen's 23. 

Mr. Blount now mentioned the question to 
the court. 

Lord Langdale expressed bis opinion that 
the report must, under the circumstances, be 
treated Os a draft report only, but that there 
should be an order for taking the old report off 
the file, which was made accordingly. 


>7tre*4FftanrcIlor of Onglanh. 

Carter v. Ebbetts. J uly 6. 

ANSWER. — PRODUCTION OP DOCUMENTS. 

A defendant, having by his answer admitted 
that a deed was in his possession or power, 
believing at the time that it was in the 
possession of his solicitor , but which proved 
not to be the case . Held, that an affidavit 
could not be received to show his mistake , 
and that the usual order must be made for 
its production. 

The defendant in this case, by his answer, 
which was sworn the 24th of April, 184G, ad- 
mitted that he had in liis possession or power 
the several deeds and documents therein speci- 
fied. Amongst these was a lease which he 
supposed to be in the possession of liis solici- 
tor, but a motion being now made for the pro- 
duction of it together with the other documents, 
an affidavit was produced sworn by the defend- 
ant, in which he stated that the last time he 
saw the lease was in January, 1S44 ; and that 
he found he was mistaken in supposing that it 
was in the possession of his solicitor. 

Mr. Cole for the motion. 

Mr. Bichner contra. 

The Vice-Ckanceller said, that if the defend- 
ant had wished to escape from the conse- 
quences of a misstatement in his answer, he 
should have asked for leave to file a supple- 
mental answer, otherwise he might have a be- 
nefit which was never contemplated. If a man 
admitted by bis answer a sum of money to be 
in his possession, and a portion of it was paid 
away after the answer was sworn, the court 
would receive an affidavit for the purpose of 
explaining the difference, but an affidavit could 
not be received directly to contradict the an- 
swer. 

liis Honour therefore made the usual order 
for production, and directed the costs relating 
to the affidavit to be paid by the defendant. 


Qtimftf ttcttfft. 

(Before the Four Judges.) 

In the matter of . Trinity Term, 1S46. 

PRACTICE. ATTORNEY. 

Tn an application at pettg sessions for an 
order tn bastardy , an attorney acted as 
clerk to the magistrates, and as attorney to 
the person against whom the order was ap- 
plied for. The case was adjourned, on the 
second hearing an order was made, but the 
witnesses were not re-swom on this occasion . 
The attorney pave notice of appeal, and 
took the objection in the grounds qf appeal, 
that there was no re-swearing of the wit* 
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mfsr 

ifh* payment if mmmmMe msts a so- 
wtfegdir wasaputiedfor^ whom thesarue 
aUor^syoigecied to tt* jurisdiction if the 
magistrates to mat* a second order, the, 
. former one being still in emistence* The 
court granted a rate nisi, salting upon the 
attorney to show cause why he should not 
answer the matters in the affidavit* 

On the 4th of April last an application was 
made for an order in bastardy, ana on the 14 th 
of the same stionth the case came on to be 
heard before the justices at petty sessions. 
When the case wae called on — — , an attor- 


ney, acted in the double capacity of clerk to the 
justices and as attorney for the person against 
whom the application was made. The hearing 

was adjourned, and when the case was con- - .. j4 .... ^ 

eluded the magistrate, decided upon making ! f ™** to av » l1 h,m8elf of tbat « « “ 


It was sworn he had a dwelling-house, «* alto, 
tbto hie place of business in Birmingham was 
m ore than 300 yards from the boundary of 
Staffordshire. The affidavit Anther state d,thafc 
the writ of summons had been served on the 
defendant at his office in Birmingham, on which 
occasion the defendant said to the clerk who 
served it, that he was much obliged to him, 
the clerk, for having come to his office and not 
to hie dwelling-house, and that he would not 
fail to attend to it. 

Talfourd, Setjeant, in showing cause, sub- 
mitted, that although an irregularity bad taken 
pi ace in the service of the writ, there had been 
a waiver. What the defendant had said when 
the writ was served on him, was quite enough 
to dispense with a service in Staffordshire, and 
the defendant therefore ought not now to be 


an order on the putative father. The attorney 
immediately gave a written notice of appeal on 
behalf of the putative father, and as clerk to 
the magistrates he allowed an error to be com- 
mitted in the proceedings, namely, there was 
an omission to re-swear the witnesses on the 
second hearing of the case. 

This objection was taken by the grounds of 
appeal put in by the attorney acting for and in be 


larity. 

Bytes, Serjeant, contrk. The irregularity it 
admitted, and what passed at the time of the ser- 
vice had no reference to it, so as to amount to a 
waiver. It does not appear that the defendant 
knew at that time of the existence of any such 
irregularity, and his expressions were nothing 
more than those of mere courtesy. There is 
nothing either to show that the defendant had 
any knowledge of the distance from the 


Waif of the putative father, the consequence was ! * n °" '*»*• « . “ c 

that the order was abandoned on the ground of j H typ Ji ne * v °, c< u ” t,c8 * 
irregularity. The party applying then pro 1 ,. £ >« hardly possible to be- 

P <Jd to ueat the former order as void, and to * at Umt^rnmd he W » attar- 

thi A could Jfor.Ld L. ; jJSd-'Sta. 

was ultimately paid for the costs. Then, when P . * 0> bt In ? 8t bt taken from 


► jurisdiction to entertain the application, ; . . 

on the ground that the former order was still . * ® h/lilLIhnrcrpT aspect 

in existence. Tlfese facts being disclosed on mw8t be discharged, 
affidavit, j 

Mr. Pashley applied for a rule, calling upon 
the attorney to show cause why he should not 
answer the matter in the affidavit. 

Rule nisi . 


Rule discharged. 


CTourt of Ifaiiftrupfr#. 

In re Maclean . July 10, 1845. 

NOTICE TO DISPUTE ADJUDICATION. 


Common $JTcaS. 

Rumballv. Unit . Easter Term, 1846. 

SERVICE OF WRIT OF SUMMONS.— WAIVER 
OF IRREGULARITY. 

Where the service of a writ of summons was 
made more than 200 yards from the boun- 
dary of the proper county , but at the time 
of such service the defendant said , he felt 
obliged to the party for serving him there, 
and that he would not fail to attend to it : 
Held, that the irregulurity in the service 
had been waived . 

Bytes, Setjeant, had in this case obtained, on 
behalf of the plaintiff, a rule nisi to set aside 
the service of the writ of summons, on^the 
ground of an alleged irregularity. The place 
of business of the defendant, who was an at- 
torney, was in Birmingham, in Warwickshire, 
in the writ of summons, however, he was de- 
scribed as beingresident in Staffordshire, where 


In the absence of a party, against whom a 
fiat in bankruptcy issues, his attorney or 
solicitor may gire notice of his intention to 
dispute the adjudication . 

A fiat in bankruptcy having issued, and a 
duplicate of the adjudication having been 
served at the last place of abode of Donald 
Maclean, under the 5 & 6 Viet. c. 122, s. 23; 
Messrs. Lawrance and Plews gave notice, in 
their own names, on behalf of the bankrupt, 
that it was intended to dispute the adjudication, 
and such notice was duly served upon the so- 
licitor of the petitioning creditor, and the regis- 
trar of the court, pursuant to the rule of 
court/ In the course of the examination of 
the witnesses called to prove the act of hank., 
ruptcy, it appeared that Mr. Maclean had left 
England, witn the alleged intention of proceed- 


* General rules and orders. Nov. 12, 1842, 
r. 13. 
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jbct»l%Mml dm before dpplictte 
wu left at bU raaiomce, and 
tlkfjb' there wee nonwwan to euppeee he had 
Kaf 'persona? knowledge of the present pro- 

tSil, on 

ditor, thereupon objected, that the nonce to 
dispute the adjudication was insufficient, not 
having been given by #ie alleged, bankrupt 
himself, or by any person Expressly appointed 
by him for that purpose. The language of the 
rule of court was, that “ if any person adjudged 
bankrupt intended to dispute such adjudication, 
such person shall cause notice o( his intention 
so to do, to be served ujxm the petitioning 
creditor, 9 * &c. The rule contemplated as lie 
contended, that the notice should be given by 
the alleged bankrupt himself. Here it did 
not appear that he was a party to the present 
apposition, nor did it even appear that Messrs. 
Lawrence & Plews were his ordinary solicitors. 
'Hie act of disputing the adjudication might be 
prejudicial to Mr. Maclean. 

Mr. Latvrance (for Mr. Maclean) admitted, 
that he was not the ordinary solicitor of the 
alleged bankrupt, but he had once been retained 
by him on an occasion similar to the present, 
and he was now retained by Mr. Iliflfe, who 
was Mr. Maclean’s solicitor generally, on be- 
half of that gentleman. It was physically im- 
possible to communicate with Mr. Maclean ! 
early enough to receive his personal instruc- 
tions before the notice was given, as hy the 
combined operation of the statute and rule of 
court, notice must he given within three days 
after service of the duplicate of adjudication, 
and if notice might not he given, by a solicitor 
on the part of an alleged bankrupt, the 
latter, when ha happened, as in this case, 
to be out of England, would be virtually de- 
prived of the right to dispute the adjudication, 
although such right was conferred m express 
terms by the statute 5 & G Viet. c. 12*2, s. 23. 

Mr. Iliffe having been sworn, and deposing 
that lie acted ordinarily as the solicitor of Mr, 
Maclean, and that he had retained Mr. Law- 
rence in the present proceeding, 

Mr. Commissioner Fane decided, that the 
notice was sufficient. Quifacit per ft Hum facit 
per se 9 and the alleged bankrupt must be pre- 
sumed in this case to be acting by his solici- 
citor. Mr. Iliffe was the solicitor of the alleged 
bankrupt, and if he deputed another who was 
a solicitor of this court, aud perhaps more con- 
versant with the practice to act for him, it did 
not appear to be open to any well-founded ob- 
jection. ' If Mr. Lawrence disputed the adjudi- 
cation without the consent of the alleged bank- 
rupt, he did so at his peril. 

The examination of witnesses was then pro- 
ceeded with, and the learned commissioner 
ultimately confirmed the adjudication, of which 
notice was subsequently given in’the London 
Gazette. 


-Letter Bo*. 


Or 


ceRor’s court. We aregladof this* at it is fit- 
ting that the profession Mould be able to rely on 
the presence of leading eounetl in tbit tribunal. 
We shall be glad to be tdade acquainted with 


mi AWbi***: 


AND PROMOTIONS. 


Francis Stack Murphy, Esq. M. P., Serjeant 
at Law of the Northern Circuit, who was called 
to the bar by the Hon. Society of Lincoln's Inn, 
on the 25th Jan. 1833, has received a patent of 
precedence. 

John Barnard Byles, Esq., Seijeant at Law, 
Recorder of Buckingham, who was called to 
the bar 18th Nov., IS31, by the Hon. Society 
of the Inner Temple, has received a patent of 
precedence. 

Joseph Humphrey, Esq., the conveyancing 
counsel, who was called to the bar by the Hon. 
Society of Lincoln’s Inn, on the 6th July, 
1821, has been promoted to the rank of 
Queen’s Counsel. 

[In the last list of new Queen’s counsel, 
consisting of Mr. Bacon, Mr. Walpole, and 
Mr. Rolt, the name of Mr. Willcock was by 
mistake included. The latter gentleman, we un- 
derstand,jhas]not yet been called within the bar.} 


LEGAL OBITUARY. 


On the 19th instant, Daniel Wakefield, Esq., 
Q. C., aged GO. He was called to the bar by 
the Hon. Society of Lincoln’s Inn, on the 2nd 
May, 1807. 

On the 22hd inst., Samuel Dare, Esq., one of 
the Masters of the Court of Exchequer. 


MASTERS EXTRAORDINARY' IN CHAN- 
CERY. 

From June 2.ir</, to July Sisf, 1846, both inclusive, 
with dates when gazetted. 

Sweet, Wilttam, Bristol. June 30. 

\V illinmson, Samuel, jun., W nlsaR. J uly 7. 


DISSOLUTIONS OF PROFESSIONAL PART- 
NERSHIPS. 

From Jane S3rd, to July Sis/, 1816, both inclusive , 
with dates when gazetted, 

Clarke, Frederick, and Frederick Solly Gosling, 
St, Austin Friars, Attorneys and Solicitors. 
July 3. 

Dnniell, Edward, and Arthur Louis Laing, Colches- 
ter, Attorneys and Solicitors. July 10. 

Hunt, Willinm, Rowland Price, and John Ilar- 
wttrd, Stourbridge, Attorneys and Solicitors. 
June S3, 

Jeffery s, William, and Richard Bathurst, Fever- 
siiam. Attorneys, Solicitors, and Conveyancers. 
July 7. 

Pommore, Matthew, and Alfred Copp, Bridgwater, 
Attorneys and Solicitors. July 7. 

Stevens, Nathaniel, and Samuel Fearon, 1, Gray’s 
Inn Square, end 17, Floyder Street, West- 
minster, Attorneys and Solicitors. June £6* 
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NOTES OF THE WEEK.~ 

EQUITY DAB. 

, We understand that Mr. Purton Cooper, 
Q. C.j has attached himself to the Lord Chan 


Our ususl account of the a Progress of 
Bills in Parliament relating to the Law” has 
this week been included in the leading artkje. 

The letters of - A Speaal Pleadtr’^snd ^A 
Juvenile Subscriber” shall he attended to. 



©fje Hegal ©bsmier. 


SATURDAY, AUGUST 1, 1846. 


— 1 “ Quod magi* ad xos 

PertJnet,ct nescire malum es*. aghamua.” 

Horat. 


THE SMALL DEBTS BILL. ' After nil these concessions and sncri- 


The Prime Minister having signified the 
intention of the new government to pro- 
ceed with the bill for enlarging the Juris- 
diction and Districts of the present Local 
Courts, it becomes necessary again to direct 
the attention of our brethren to the general 
scope of the measure. It is now nearly 
sixteen years since Lord Brougham, after 
succeeding in the abolition of the Welsh 
judicature, propounded his scheme of local 
courts. It was then proposed to try the 
experiment on two counties only, before 
extending it to others. The experience 
of the working of the numerous local courts ( 
which have been since established, has 


i ficcs, further changes are still demanded. 
This we think is rather hard, and we are 
firmly persuaded that the evil will ulti- 
mately fall in a much higher degree upon 
i the client than the lawyer. His cheap 
law will be dear injustice. Ilis bill of 
costs may be less, but he will full into 
hands that will not be satisfied with either 
large or small costs, but absorb the debt 
itself. Nevertheless, we must prepare our- 
selves for the change which appears to be 
inevitable, and bad as it may be, must give 
it a candid consideration. 

The clauses principally relating to the 
jurisdiction of the proposed courts arc the 
following 


certainly not removed the objections to 
the departmental scheme, nor have the im- 
provements in the cential or metropolitan 
plan, (by the diminution of expense — the 
curtailment of pleadings — and the removal 
of unnecessary delay,) lessened the claims 
of the superior courts to the confidence of 
the public. It seems, however, that the 
late and the present government are bent 
upon making trial of this great change in 
the mode of administering justice through- 
out the count! y. 

We must take the liberty of saying that 
the lawyers have not been very well treated 
by their friends. An 41 ignorant impati- 
ence ” for cheap law has been encouraged, 
and the lawyers, in order to preserve the 
dominion of the superior courts (which 
they sincerely believe to be for the public 
good), have Irom time to time assented to 
various changes in the mode of proceeding 
and in the araftunt of their emoluments, in 
order to satisfy the clamour and render the 
establishment of new petty courts unne- 
cessary. 

Vol. xxxii. No. 960. 


By the iGtli section the court may take cog- 
nizance of all personal actions where the debt 
or damage claimed is not more than 20/., ex- 
| eluding, however, actions in which questions of 
title to any hereditament, shall be involved, or 
| in which the validity of any bequest or limita- 
tion under any will or settlement shall be dis- 
puted. 

The 78tli clause authorises any of the judges 
of the superior courts to order tne removal of 
the action into any of the superior courts, if 
the debt or damage claimed exceeds 5 /.» on such 
terms as to costs and security as the judge shall 
think fit. 

Then by the 119th section, where the plain- 
tiff dwells more than 20 miles from the defend- 
1 ant, or where the cause of action did not arise 
1 wholly, or in some material point, within the ju- 
i risdiction of the court where the defendant 
| dwells or carries on his business, such action 
i may be brought in any superior court as if the 
act bad not been passed. 

It must be admitted that if the legisla- 
| ture be determined to establish local courts, 
these latter modifications render the pre- 
sent measure much less objectionable than 
any that has hitherto been proposed. As 

p 
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The Small Debts Bill. 


we pointed out last week, there are up- 
waraf of 100 courts of request or con- 
science* scattered over all parts of the 
country, — many of them extending io5/.or 
10/., and some extending to 15/., each 
comprehending a very large district. Per- 
haps, therefore, it may be better that a 
general measure should be passed for the 
purpose of putting these various tribunals 
on one uniform footing. Besides these 
courts of request, there arc all the ancient 
county courts, and numerous borough and 
other courts, making in all a total of many 
hundreds. 

The extension of the county courts will 
be thus far beneficial, as well to the pro- 
fession as to the public, that attorneys will 
be entitled to conduct the proceedings and 
act as advocates therein. They arc enabled 
to do so both in the present borough courts 
and the county courts, though not in the 
courts of request. The practical difficulty, 
however, will be to fix an amount of pro- 
fessional charge which on the one hand, 
from its moderation, will satisfy the de- 
mand for cheap law, and on the other will 
be worth the acceptance of respectable and 
intelligent men. If it should be too small, 
we apprehend that the administration of 
justice in these new courts will fall almost 
exclusively into the hands of an inferior 
class of practitioners, — of which there is a 
sufficient number already, — haunting mar- 
ket places, and living at public houses. We 
fear also that those persons will follow the 
court on its circuit : foment disputes, and 
largely increase every kind of petty liti- 
gation. 

At present the expenses of the existing 
courts are paid by the fees received. If 
two or three hundred judges, clerks, and 
other officers arc to be promoted from 
their present rank, or others appointed to 
this extended jurisdiction, the annual 
amount will be enormous ; and we question 
whether the fees which must necessarily 
be very low (else the business had far 
better remain at Westminster Hall) will 
equal the expenditure. Then will come 
new applications for a still further exten- 
sion of the jurisdiction, in order to increase 
the number, if not the amount of fees. 
Doubtless the Treasury will look to the 
financial part of the question, and in the 
meantime we proceed to the discussion 
which took place on the 28th instant. 


The Lord Chancellor adopted the bill 
of the late government, with some mo- 


j difications, as to the extent of district^ — 
number of judges, — and patronage, -^-the 
particulars of which are stated in the fal- 
lowing speech of his lordship on moving the 
second reading of the bill - 

The Lord Chancellor said, the system pro- 
posed in the present bill had its origin in a re- 
port of the Law Commissioners made ip 1833. 
Of those commissioners the present Chief 
Baron and^ Mr. Justice Wightman were two ; 
and after an elaborate examination of the sub- 
ject they recommended a scheme which was 
identically the scheme proposed by the present 
measure. In 1830, a bill was introduced into 
the House of Commons for the amendment of 
the law relating to the recovery of small debts. 
It was referred to a select committee, of which 
Sir J. Graham and Sir G. Grey were members. 
They approved of the scheme of 1833, and the 
bill as amended by the committee was adopted 
by the House of Commons; but the pressure 
of businecs prevented the measure from being 
proceeded with. In the commencement of 
1842, he introduced a biH founded on the same 
principle, and intended to carry the same plan 
into effect. lie was stopped by being informed 
that the government of that day had a measure 
in contemplation ; and in June of that year a 
measure was accordingly brought in by his 
immediate predecessor. The bill passed their 
lordships’ house and went to the House of Com- 
mons. From the pressure of business, that 
bill also was not prosecuted. * 

In June, of this present year, the bill to which 
their lordships* attention was now called was 
introduced by the noble duke lately president 
of her Majesty’s council (the Duke of Buc- 
cleuch) ; and finding that it corresponded with 
the report of the commission of 1833, with the 
report of the committee of 1839, and with the 
various bills brought in by successive govern- 
ments since that time, and knowing how much 
it was wanted by the country, and how anxiously 
it was looked for, and how many applications 
for local acts had been stopped by the expecta- 
tion of a general measure, he (the Lord Chan- 
cellor) hud thought it his duty notwithstanding 
the lateness of the session, to propose that this 
measure should be carried into effect. Having 
stated the origin of the bill he should very 
shortly describe its nature. 

The county court was the court in which de- 
mands for a small amount were enforced so 
early as the reign of Edward I. Its jurisdic- 
tion was ffxed at 40$., equal to 20/. in the pre- 
sent day. The amount had never been altered, 
but the expense of prosecution, on the contraiy, 
had been very much altered; the expense of 
recovering 40$. would now exceed 6/. The 
impossibility of proceeding in these ancient 
courts effectually had of late years led to .many 
applications to parliament, for the purpose of 
facilitating the recovery of small debts. Courts 
of conscience or courts of request, as they were 
called, had been established. The parties who 
officiated there were commissioners ignorant of 
the law, and unfortunately not altogether unac- 
quainted with the suitors. 



The Small Debt $ &ilL-~Property and Income Tax. 


Nothing could more distinctly show the 
strong pressure for establishing judicatories of 
this kind than the number of such courts which 
had obtained private acts; and those acts 
could not be obtained without considerable out- 
lay, while the maintenance of the courts in- 
volved considerable expense. The number of 


W 

the appointments should be made by the Lord 
Chancellor or the Secretary of State. The bil 
itself went the length of saving that on any va- 
cancy occurring it should be filled by the Lord 
Chancellor. The general provisions of the bill 
were in accordance with tne recommendations 
__ of the committee of the House of Commons 
these local courts which still existed exceeded J which sat in 1839* t » 

100. From 1801 to the present time 46 had! He wished, however, in asking their lord- 
been sanctioned. In 1839, 27 acts of parlia- | ships to adopt the bill, to guard himself against 
ment were passed for the establishment of loc al | being supposed to be of opinion that the law 
courts. These applications were principally , relating to bankruptcy and insolvency should 
made from the dense population of the inanu- ( be allowed to remain in its present shape, 
facturing districts. The number of judges at' . , 

present existing in tluse several courts he had *hc bill as last printed, preserves tne 
not been able correctly to ascertain; because concurrent jurisdiction of . the superior 
many of them had no judges at all. In some ! courts where the plaintiff resides more than 
cases there were commissioners; in others the twenty miles from the defendant. We 

same judge presided over several courts in the; trust ftom t | ie intimation, contained in 
I *, WM qm . lc • o n ', ums * ‘“‘1 this speech, that the distance will be re- 
ki™d wismmi«d ' ^ tr >- 8t>UMJ J“ r » d ‘ c,wnofU * c jduccd P to ten miles, and this would really 
It was proposed that 20/. should hr the 1 bc matter of public convenience, for we 
amount over wnich such jurisdiction should cx- ! have no doubt that where the distance is 
tend. The superior courts were inapplicable ; greater than ten miles, the expense will be 
to the recovery of small debts, and a case was j less to send by the railroad to London for 
made out for the interference of parliament. : a wr ; tj t i, an t0 scm ] along a cross-road to 
I he bill proposed to give to her Majesty in , the county town . 

council the power to divide Hie country into ' .. J « «. • . . % • 

districts, for the purpose of establishing local 1 '« ,ecs ° °^ e . ,n . t,,c , fV 1 f,° Urt8 
courts. Of course, tlie districts in the midst of on c ^ ,ls under -0/., should be greatly re- 
thc manufacturing population would be smaller jduced. For instance, the fees on the writ 
than those in the agricultural parts of the coun- should bc Is. instead of os. 

try. The object, however, was that the person 1 

having to recover a small debt should not lie t 
obliged to go further than ten. miles to obtain 
justice. This, of course, would render a great ( __ 

number of districts necessary. It did not, how- 

ever, follow that there would bc comparatively ' sufficiency of a flea of payment of 
a great number of judges. I IMtOFERTY-TAX IN an action foe RENT. 

He intended to propose an amendment to the 1 . , 

bill as it stood# the effect of which would be 1«K niaclunery for carrying tho former 
that the number of judges of these courts should , Income and Property Tax Act (46 Geo. 
be adjusted to the wants of the neighbourhood, j 3, c. 65,) into execution, lias been adopted 
and that one judge should sit alternately at , w ith slight variations in the recent act ; 
different courts, devoting to each as much time but tt)C j lltcrva | which elapsed between the 
as was consistent with the amount of duty to - 

be done, 
in a short 

compelled to wait months and even years be- j imposition 
fore he could get a decision, would not be dis- 1 vests the cases determined under the ex- 
posed to complain if lie obtained a hearing for j isting act with much of the novelty and 
his case in a week or a fortnight. lie was not importance attaching to questions arising 
at present able to state the number of judges upon t |, e construction of a new law of ex- 

tricts ; but there was already a large number of ; an( * complicated pro\ lsions. V c p P 8e » 
judges employed — that is to say, persons quali- j therefore, as the occasions arise, to direct 
fied to sit in such courts as judges, and their j attention to this class of cases, in the same 
services would be included. • manner as to those relating to the Stamp 

He proposed to make another alteration in Acts, and other laws which are more pe- 
the bill as it stood. It proposed that these culiarlythe subjects of professional interest, 
judge, should be appointed by the lord lieu- -p,,/ „ uefction ag to ,|, e proper mode of 

advantage of a payment under the 


PROPERTY AND INCOME TAX. 


.. — — nut tne interval which eiapseu Dciwcen me 

consistent with the amount of duty to j , , , ..eased to bc collected 

e. 1 bus justice would be administered , 1 , . ^ £ . lL)lW , , . . 

art time, and the suitor, who was now j “» der . ‘ he act of 1800, and its renewed 
led to wait months and even years be- ■ imposition under the 5 & 0 Viet. c. do, in- 


to rely for such appointments, especially as the 
jurisdiction of these courts would often extend 
to important subjects. I!e rather thought that 


Property Tax Act, in an action by a land- 
lord against his tenant, was incidentally 
discussed in a late case of Franklin v. Cur - 

i* 2 
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in the Court of Common Pleas. The 
act 5 6 Viet. c. 35, s. 60, No. 4, reg. 9, 

provldis^tfcatthe occupier of any lands* 
tenements, ^hereditaments, or heritages, 
being tenant of the same, and paying the 
said duties, shall deduct so much thereof 
in respect of the rent payable to the land- 
lord for the time being, (all sums allowed 
by the commissioners being first deducted,) 
as a rate of 7d. for every 20s. thereof 
would by a just proportion amount unto ; 
which deduction shall be made out of the 
first payment thereafter to be made on ac- 
count of rent; and the tenant paying the 
said assessment shall be acquitted and dis- 
charged of so much money, as if the same 
had actually been paid unto the person to 
or from whom his rent shall have been due 
and payable/ 9 The plaintiff (Franklin) 
having brought his action in covenant for 
the recovery of four quarters' rent, the last 
quarter due in September 1844, under a 
lease, reserving 70/. a year, “ free from all 
rates, taxes, charges, duties, and assess- 
ments;" t!ic defendant pleaded a$2/.0$. 10t/* 
parcel of the rent claimed, that that sum 
was duly assessed on the premises in re- 
spect of the property thereof under the i 
statute, and that before the commencement | 
of the suit, he, the defendant, being the 
occupier and tenant, paid to the collector 
the said sum of 2/. Os. JO//., and had never 
made any payment on account of rent since , 
the payment of the 21. 0.*. 1()//. To this I 
plea there was a genera! demurrer, in sup- j 
port of which it was contended in argument, 1 
that although the clause above cited gives 1 
to the tenant who has paid property tax j 
chargeable on the landlord, the right to ; 
deduct the amount on payment of the next 
rent, it did not entitle him to set it off in an 
action. On the part of the defendant it 
was answered that the recent property and 
income tax act, puts the payment of the pro- 
perty tax on the same footing as a payment 
to the superior landlord ; and that the case 
of Tinckler v. Prentice (under the 46 
Geo* 3, c. 65, s. 74,) wasn distinct autho- 
rity to show that a payment of property 
tax on account of the landlord, was the 
proper subject of u plea. 

Maute, J., in the course of the argument, 
observed, that the recent act seemed ta 
provide what w*onld be implied by law 
without such provision, and in regard to the 
question, whether money paid by a tenant 
on account of his landlord under that act, 

? 1 Com. Bench, 750. * 4 Taunt. 549. 


may be set-off, or deducted in an action 
brought by the landlord for the recovery of 
rent, he said*—** I think we «hay Hold with- 
out unduly straining the words of the act, 
that the deduction may be claimed out^ of 
the next payment, though .made under 
legal process. It is too much to ask us to 
go out of our way to put an inconvenient 
construction upon the words of the act^ 
when they are well susceptible of a mean- 
ing that is .consistent with reason and jus- 
tice. For these reasons I am of opinion, 
that the pica is a good answer as to 
21. Os. lOrf.” And the other judges con- 
curring in this view, there was a judgment 
for the defendant on this part of the case. 

In a subsequent case of Cumming v* 
Bedboroughy decided by the Court of Ex- 
chequer in the sittings after Hilary Term, 
1846., where after payment of the property 
tax there was a compromise w ith the land- 
lord, who consented to take less than was 
due for rent, and the tenant afterwards 
sought to recover the amount of the tax in 
| assumpsit, for money paid to the use of the 
landlord, the court held, that the action 
| would not lie. In that case it was observed 
by Aldcrson , B., that the tax w'as on the 
laud and not on the owner, and that the 
tenant did not stand in the position of one 
paying money for his landlord, hut paying 
rent in advance to Ills landlord, who must 
allow it, the act providing a simple mode 
for securing the repayment, by giving the 
tenant the right of deducting the payment 
from his rent at the next settlement. It 
was also distinctly laid down, that the tenant 
can only claim the deduction for property 
tax paid by him, at the next settlement of 
rent with his landlord, and that if be omits 
to claim the deduction at the time and the 
landlord afterwards refuses to allow it, the 
tenant has no remedy. The collector does 
not receive the money from the tenant for 
the use of the landlord, and where the 
tenant declines to exercise the power 
which the law puts in his ow*n hands by 
deducting the payment at the next settle- 
ment, it is to be considered in the nature 
of a voluntary payment, in respect of which 
the action for money paid to the use of 
another will not lie. Upon these grounds 
it was determined, that the plaintiff tvas 
not entitled to recover. 



Nods oh Rqduy. 
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NOTES ON EQUITY. 


where a man acts as guardian for an infant* 
the court is extremely watchful to pievent 
that person taking any advantage immedi- 
ate!} upon his waid's coming of age* and 
at the time of sttthng accounts, 01 delivei- 
ing up the trust * because upon such occa- 
sions an undue advantage may be taken 
And, thereto* c, the punciple of the couit 
Waring the guardian had, on his waid’s L t | lc SR1 j e nature as 111 the case oi 


ACTS OF tNFNNTS ON COMING OF \GR — 
HOW F\R RELIVED AGVINST. 

In the case of Pieice v I Faring,* before 
Lord Chancellor Ilaidwicl*e, on tbe 10th 
Nqi ember* 1745* it appealed tint Mr 


coming of age* and on settling accounts, 
accepted a voluntary present ti 0111 luin <1 
3,000/ India stock* 14 fm Ins man} kind 


bonds* obtained f om }oung hens. All de- 
pends up )ii public utility * and the court 
will not suttci such things to take place* 


nesses and scr\iCLS. v> And that his 44 kind- j t j |0ll ^|, perhaps 111 a paiticulni instance 
ntsses and sci vices * had in tact been nul there may not be any actual unfairness, 
and substantial was clcaily made out , foi ( j n Ua/hn v btnmonsf Lord JJbhn 
dunng mmonty the waid bad not only said the piotcction of the cou. t would be 
livtd with his guauhan* but had liul Ins extended to inlauts €i aftn they hod at- 


horscs* dogs, Ac , quaitcicd upon him, and 
all Ins visitois and friends were, moicc vti, 
entu tamed in the gimdian * house wlun 
the young gentlem in stood a c indicate for 
Ludlow. N.i}, mote than all this, the 
waid lumsclt in his lifetime was well eon 
tented with whit he had done, and nevti 
disputed the propriety of lus donation 
Hut after his death, lus lcpitscntutncs 
thought difluentl}, and hi ought the 11 bill 
to have the tiansaction opened up Iheie 


tan cd 21, until tluy hid acquired nil the 
mfoi motion which might have been had in 
adult >eais 

fcucli being the settled iuIc of the court, 
we h ive only to obseivc that it will be ap- 
plied m all those eases ulieie it appeals 
tint the pel son lccciving the bounty stands 
it the time of the gilt m lot 0 parent* to 
the donor Jlius in the Inti remarkable 
c ise of Aichn v Hudson,* be foie Loid 
Linydih, it appeared that a niece, two 


was upon that bill no pi oot adduced of mi- 1 m()nt |, s aftci she time of age* and after 
position, fu'tliei thanasoit of suggestion her guirdians li id fully accounted to her* 
by conjecture that the ward when he made. tn tcrul into a volunt uy secuiity foi htr 
the gift did not know the ital value of the unL | c i>y whom she had bun brought up, 
stock Now what did Loid llaulwithc do lIM i who was consideied by the court * s m 


upon this state of ciicumst mccs IIl 
piocccded (as was the lnbit of his mind) 
upon a gcneial punciple. He did not go 
upon the piobabihty tint the waid had 
been ignorant of tbe \aluc of the stock o» 
jgnoiant of what lie was about , but upon 


loco pa units I lie transaction was set 
isidt * the eouit holding that wbeie such 
a ti insaction tikes pliee between parent 
and child just a‘tci the child has ittamed 
21, and prioi to “complete cnimeipation, 

0 . . and without any benefit ensuing to the 

the considetation that the thing done w is c hild, the presumption must be, tint in ur- 
dangcious as matter of example* upon ( j ue influence has been exeicised * j lb 
vvbieh giotind he said that he would “not lordship, howc\cr, 111 pionouncmg lus cle- 
enduie a gift to be obtained undu such uaion guuded himself against being u»- 

circumstances on tbe coming of age.’ fltrstood to deb ir generally all lions u lions 

And so declaring lus opinion on ilie ques- between puentand child “ Nobod}* he 
tion as one of public policy, he set the ( 0 bsei ved, “has ever as«erted th.it theie 


transaction aside r llns ease of Ptnct \ 
l\ wring, therefore, is the foietunnci of all 
the decisions and dicta to be found in our 
reports upon the subject. The punciple 
of it was subsequently expounded and en- 
forced by the same distinguished judge in 
the case ot Hylton v. Hylton , b in 1751, 
where a gift of an annuit} to aguaidian by 
the ward soon after lus coming of age was 
set aside on the same gcneial grounds of 
public policy, lus lordship observing* that 


cannot be a pecunnry tian»aclion between 
parent and child, the child being of age, 
but e\ciy body will affirm m this court, 
tint if there be a ptcum.uy tiansaction 
between parent and child just after the 
lattei attuns the age of 21 ycais, without 
any benefit moving to the child, the pre* 
sumption is, that an undue influence has 
been employed * and it is the business and 
duty of the party who endeavours to main- 
tain such transaction to show that the pre- 
sumption is adequately rebutted. Ine 


• Cited m Cray v Mansfield, 1 Ves sen 379 

* 2 Ves. sen. 543. 


c 3 Swan. 69* 


<1 1 Beav 551 
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court docs not interfere to prevent an act 
even of bounty between parent and child: 
but it will take care that the child is placed 
n such a position as will enable him to 
form an entirely free and unfettered judg- 
ment independent altogether of any sort of 
control.’* 

.STIPULATIONS BY A SOLICITOR WITH A 
RAILWAY COMPANY. 

In the ra«c of Columbine v. Chichester , 
( Times , July 13,) the Vice-Chancellor of 
England held, (overruling a demurrer,) 
that there was nothing illegal or improper 
in an agreement whereby the plaintiff had 
stipulated that in return for his services in 
collecting information respecting a pro- j 
posed railway scheme he should have 1J00 
shares of the undertaking allowed to him < 
gratuitously. The agreement also, as ori- 
ginally framed, contained a provision that' 
he should he solicitor to the company, but 
hat was subsequently abandoned ; upon 
which his Honour remarked, that “ when 
an agreement contained a thing which 
might vitiate it, and that thing was after- 
wards struck out, the agreement be- 
came unimpeachable.'* We do not, how- 
ever, understand the learned judge to 
affirm it as a universal proposition, that 
such a stipulation must necessarily ami 
under all circumstances be void. 

NOTICES OE NEW BOOKS. 

A Treatise on the Practice of Committees 
of the House cf Commons frith refer- 
ence especial ft/ to Private Pills. By 
Ciiaklks Frkkh, Esq., Barrister at 
I-aw, ami one of the Clerks in the Office 
of the Chief Clerk of the House of Com- 
mons, Westminster. Bigg and Son. 
1846. Pp. viii. 9/. 

This is a concise and very useful book 
for that somewhat large and still increasing 
class of practitioners engaged in parlia- ; 
mentary business relating to the various j 
classes of private bills which now occupy 
so largely the time of the legislature and 
swell the size of the statute book, prom \ 


general . concurrence and practice. In 
cases where no certain rule can be deduced 
from the practice, he has stated the rule 
! which appears to be most expedient, ac- 
! coinpanicd by the reasons in favour of its 
i adoption. He has also added references 
! to the precedents which bear upon the sub- 
ject. 

In order to give a clear view of the sub- 
ject, Mr. Frere has considered, in the first 
place, the. duties of committees of the 
Mouse of Commons generally ; but it has 
'not been his object to enter into details 
with respect to any committees other than 
those on private bills. 

1. lie treats of committees generally, 
and their duties on bills, whether public 
or private; and herein of the alteration of 
the preamble of a bill, and its being spe- 
cially reported on. He also treats of spe- 
cial orders in case of inclosure, drainage, 
and railway bills. The committees are to- 
proceed without unnecessary delay, and 
not to exceed the powers granted to 
them, nor to come to any abstract re- 
solutions; special reports may, however, be 
made. 

2. Our author next treats of the constf- 
stitution of committees generally, public 
and private. Public bills are distinguished 
from private in the method of introducing 
them, and there are also demi-private bills. 
Menoxtnotices petitions for privatcbills,and 
petitions for leave to dispense with special 

'orders which are referred t # o tfie standing 
j order committee, and there is also a com- 
! mittec on divorce bills, the proceedings in 
which are severally explained. 

3. The constitution of committees on 
private bills not being divorce bills is next 
considered, and the course of proceeding 
clearly explained. 

Proceedings in committee on an opposed 
jtriealc bill arc next treated of. The day 
of meeting is fixed by the committee of 
selection. The members are required to 
sign declarations ; and the room is cleared 
for the appointment of the chairman. All 
the members of the committee are to be 
present at the appointment. The order of 
proceedings is then arranged. The mat- 
ters referred to the committee are then 


the official position of Mr. Frere, the J considered. Petitions in favour of the 
author, the information thus communicated [ measure are not referred. The bill is re* 
may, of course, be fully relied on, both for ferred to the committee as printed ; but a 
its accuracy and completeness. filled up copy is required to be deposited 

Mr. Frere fully explains the proceedings in the Private Bill Office. The parties are 
in committees in the House of Commons then called in, and the agent 9 and counsel 
on private bills, nrnl states the rules with for the bill appear. The petitions are 
respect to them which are sanctioned by read; the agents appear and produce cer- 
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an 


tificates, and must enter their appearances 
when the petitions are read. 

Having thus far stated the course of 
proceeding, the learned author next enters 
on the objections to the hill. To entitle a 
petitioner to be heard in opposition he 
must have a due amount of interest in the 
measure. 


u Tills 
not qu 


ground of objection as to be put forward as an 
argument for the rejection of a measure” — or, 
that injury to one party arising from- competi- 
tion shall not stand in the way of a proved 
public benefit ; not so much “ that competition 
is not a sufficient ground for permitting a party 
to oppose a measure *' — or, to put in other 
words for the sake of distinction, “ that com* 
' petition is not a ground of objection , but may. 


n . „ i . i. * under certain circumstances, be a ground of 

n^urally be inferred even were ition » F in 8e8sions , 344 ’ nd i 8 45 

estons bo constantly raised as to " etin li„ e8 „f railway were referred to on. 


whether such interest were suliicicnt ; if there | 


competing 
and the same 


railway 
committee. 


one 

order that they 


1 i 1 * 4 a . . anti tuc iiitiuc I'uuumiuT, in unn i mat, ujcy 

b i /° l !i • t v° C, r h r m mi«ht be heard in opposition to one another, 
ivouldbe strengthened by the indirect evidence ; 0 ,!j ccti(ins werp t( , thc counfie i for one 

wl «V n r irf *r K * v 1 * r es ^: c t | line cross-examining the witnesses of another 

afforded by the wording of Standing Order .No. , , li% if™. 


1 th® "'ording of Standing . inter •><>., (m aci . oumt „ f t U e lines not bring competin', in 
where thc House, for special reasons, .lesn-- (ti Competition, in fact, was in 

any person should be allowed - ! - - - 9 - ■- 


0 

ing that 


- lHVCl t(> °P’ 1 these cases thc ground of opposition. If two 
pose apet.tionou the ground of non- compliance , werc alll)WC(1 to J sn onc an „ t her, 

with the btandmg Orders, whether their interest | whiltt x] llt forth thelr * to the e xclu- 

he thereby aflccted or not, H.'eca ly declare ; sive (rnffi ^ t | l ll a mw district of country, 
that; in this case, ‘ ‘any /writes shall he at it mi llt fairl y bo considered ,j mt an established 
liberty to appear and he heard on any petition ; linp w „„j d have not a loss right to oppose a 
complaining of such non-compliance ; and have rivaI railway wliiolt proposed to interfere with 
only recently added the condition ‘ that the its lril(fic that it should he allowed un oppor- 
party affected by the non- compliance lie cogni- tmlit of 8 h owin g U mt it sufficiently satisfied 
zant ofand consent to thc presentation of lhe- nll the demands for accommodation in the dis- 

, , .. , , , ' tricls proposed to be traversed, or to urge any 

It has also been implied, that a person s ■ olhcr Actions to the newline which might, 
mteiest may be affected by the passing of a j )C , proposed. It could not, in answer, lie said, 
)! 1 m some respects, and that yet he may not t |, c c . l8t?fl j n which this course Vas adopted 
on that account have a locus stamt, to oppose | )y . mr li amcllt were peculiar, in that it was ne- 
the bill, /lo state an i.istance-a landowner ' t . L -ssary that only onc of the competing line, 
might desire to oppose thc passing of a railway ! sh(mll f , K . K;llic ti<>ne<l, and the question to be 
hill, because it did not conic near enough to triud was oldy which was the best (which, by 
linn for Ins accommodation ; Ins interest might thc m-e, wml f d ] ia ve been sanctioning the prin- 
be aflccted by its passing, inasmuch as it might that competition was a valid ground of nh- 

render less probable the making a railway in ,„•/» o»). This was not thc case. Lines, clas- 
the same dircctioji, which would accommodate * 
him better, but it might he considered that he 
had not sufficient interest to entitle him to be 
heard, except as a promoter of a competing 
line; and in other cases the apprehended injury 
might be so remote a contingency, as not to 
constitute a sufficient ground of opposition : 
and, as the cases must be very various, it must 
he left to the committees to decide m each case, 1)ctinR ia orde r to the j r being referred to a 
whether thc opposition he a bunujide opposition, committee s „n C ially constituted, the House not 
and proceeding on substantial grounds, or not.” | only took the cascs of those hills before them 

The parliamentary maxim, that “ Com- ! which competed inter sc, hut those which com- 
petition is not a valid ground of objection,” ; peted with existing lines of railway ; and on a 
L n«v f n rt nc,M«,.nri TMc : c o ’ s bill of llic latter class being referred to a coin* 

i , n y P “ mittee, the existing competing line appeared by 

tant point, and we shall extract our ! nrw i 1 ii,« ( nn th* 

author’s remarks upon ir. 

* s It has been held, tliat,^ in accordance with 
this maxim, (to take an instance,) a railway 


sed as competing lines, were in some cases both 
sanctioned, and it was held that either one or 
both, or neither, might he sanctioned ; and in 
many cases, they were no more identical than 
any new line would he i ml critical with an exist- 
ing railway the traffic of which il in any degree 
interfered with. Moreover, in 184 1 , in classing 
gucli railways as might he considered as corn- 


being i 

mipetiny line appeared 

petition and opposed the preamble on the 
“ ground of opposition ” that the railway would 
interfere with its traffic. 

*• It appears, therefore, that, although compe* 
has no locus standi before a committee ! tlt ‘« n 18 not avalid ground of objection, ltmay. 


company 

on another railway bill, if the only in jury it can 
complain of is the loss of traffic which it will 
suffer by the passing of such bill. In order, 
however, to reconcile the recent practice of the 
House with this as a general maxim , keeping 
in view the two senses above-mentioned of the 
Words “ grounds of objection 99 we must con- 
sider the latter sense to be here specially in- 
tended : “ that competition is not such a 


under certain circumstances, he a legitimate 
ground of opposition. But it must he borne 
m mind, that the instances above adduced have 
been consequent on special orders of the House 
made, not m consideration of the private in- 
terests involved ; and that they afford no reason 
to suppose that competition would be con* 
sidered a legitimate ground of opposition in 
any case in which public interests were not 
equally involved.” 
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' The objections which may be taken to a 
. petition on the ground of informality are 
then noticed* Thus the petitioner cannot 
be heard if the petition was not presented 
three clearways before the day appointed 
for the first meeting of the committee, 

.unless by special instruction. 

Mr. Prere then describes the mode 
of conducting the case before the com- 
mittee : — 

The counsel for the bill opens the case, and 
calls witnesses ; cross-examination of wit- 
nesses on estimate; re-examination; counsel 
sums up ; petitioners heard ; right of reply ; 
rebutting evidence ; evidence in contradiction ; 
case, when may be stopped ; when many peti- 
tioners, one general reply ; course taken in cer- 
. tain circumstances ; room cleared for decision 
on preamble; several questions may arise; 
order of proceeding; form of question ; chair- 
man does not vote, unless numbers equal ; 
motion need not be seconded. 


all members present must rote, again consi- 
dered ; proceedings on groups, session 1845 ; 
petitioner against a bill heard, if petition pre- 
sented three clear days before day appointed 
for bill to go into committee ; if preamble of 
competing line negatived, promoters out' of 
court ; exception ; bill thrown out on standing 
orders entertained as a project. 

Resolutions agreed to by the House of Com- 
mons with reference to railway bills during the 
present session. 

NEW STATUTES EFFECTING ALTE- 
RATIONS IN THE LAW. 

MALICIOUS INJURIES. 

9 Sc 10 Vict. c. 25. 

An Act for preventing malicious injuries to 
persons and property by fire, or by explosive 
or destructive substances. [26th June, 
1346 . 



sri ! 

• [L nShSrity of the^amf ThTwhoevcr shS 
alteration of plan, &c.; intere.st of parties not |J » »>at whoever shall 

before committee not to be effected unless due ^ thc «J ,lo8,()n | of 

notice given ; petition may be presented at any , t ? S™ ", !r * x » lo8,ve s !‘ b8ta " ce * 

time against new clauses hr amendments , acts , ‘ j l v ?l’ ^ th ° wh ° le 0r 

-T gf.7 - b ° an, '“ d ' J 1 ■' per *°" 

/ow.n niron to .livi.lo . bill into too bill, s mlZZ Segu’d hi" it 

title i f \ f “ mendrne . nta . mcre, y Y® rba { l,r l, | eral j sice substance, dcstS.yor damage any^btdklfng 

. abandoned , with intent t0 murdc / any person, or wherebv 

Sircar ■ b " n ' nd “ sere,ii ^ 


^ “j,"r d ‘- "«•*>»» - 1»«~ “ * «•- 
ttsES*; ii f . ra mit i 


dence ; quorum of committee ; when committee 
deliberate, room to be cleared ; members of the 
House when entitled to be present ; whether 
all* members of the committee present must 
vote ; notice of prayers ; on unopposed private 
bills. 

The subject of railway bills is lastly 
considered, and the following arc the heads 
under which it is treated : — 

Practice in session 1845; question whether 


ing % fyc , explosive or dangerous substances, 
guilty of felony . — And be it enacted, That who. 
ever shall unlawfully and maliciously cause any 
gunpowder or other explosive substance to 
explode, or send or deliver to, or cause to be 
taken or received by, any person any explosive 
mbs tan ce, or any other dangerous or noxious 
thing, or cast or’throw at or upon or otherwise 
apply to any person any corrosive fluid or other 
destructive or explosive substance, with intent, 
in any of the cases aforesaid* to burn, maim, 
disfigure, or disable any person* or to do some 
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grie /ous bodily harm to any person, shall, al- mine, or to any stack or steer, shall 1ml liable, 
thoiigh no bodily injury be effected, he’gntyty at the discVeti6tf#f the t6$H 'bcttoro wmch he 
** shall be convicted, in idditldn So any other 

1 .** , n * s k men { f or felonies hcrein-btfore spe * sentence which may be phased upon him, to be 
•Stoifc— And be it enacted. That whoever shall publicly or privately whipped in such jBwmner 
be counted of any felony hereia-before men- and as often, not exceeding thrice, as the .court 
tinned shall be liable, at the discretion of the shall direct t 

court, to be transported beyond the seas for the 10. As to the punishment of accessories before 
term of his natural life, or for any term not and after the fact . — And be it enacted, That in 
less than fifteen years, or to be imprisoned for 1 the case of evet y felony punishable under this 
any term not exceeding three years, 1 act, every principal in the second degree and 

6- Punishment for persons attempting to blow every accessory before the fact shall be punish- 
up buildings, fyc . — And be it enacted, That able in the same manner as the principal in the 
whoever shall unlawfully and maliciously place J first degree is by this act punishable; and 
or throw in, into, upon, against, or near any every accessory after the fact to any felony 
building or vessel any gunpowder or other cx- 1 punishable under this act shall, on conviction, 
plosive substance with intent to do any bodily j be liable to be imprisoned for any term not ex- 
damage to any person, or to destroy or damage cccdinjf two years. 

any building or vessel, or any machinery, 1 11. Persons convicted of offences for which 
working tools, fixtures, goods, or chattels, 1 imprisonment mag be awarded, may be kept to 
6hnll, whether or not any explosion take place, hard labour , and in solitary confinement*— And 
and whether or not any injury is effected to 1 be it enacted, That where any person shall be 
any poison, or any damage to any building, convicted of any offence punishable under this 
vessel, machinery, working tools, fixtures, act for which imprisonment may be awarded, 
goods, or chattels, be guilty of felony, and be- it shall be lawful for the court to sentence the 
ing convicted thereof shall be liable, at the dis- offender to be imprisoned, or to be imprisoned 
crelion of the court, to be transported beyond and kept to harii labour, in the common gaol, 
the seas for any term not exceeding fifteen or house of correction, and also to direct that 
years, or to be imprisoned for any term not cx- the offender shall be kept in solitary confine- 
ceediug two y^ars. ment for any portion or portions of such iin* 

7. Punishment for persons attempting to set prison inent, or of such imprisonment with hard 
fire to buildings. — And be it enacted, That who- labour, not exceeding one cnlendur month at 
ever shall unlawfully and maliciously by any any one time, and not exceeding three calen- 
ovut act attempt to set fire to any building, dar months in any one year, as to the court in 
vessel, or mine, or to any stack or steer, or to j its discretion shall seem meet. 

any vegetable produce of such kind, and with 12. Justices may issue warrants for searching 
such inLnt that if the offence were complete any home. «*}*<?., in which any explosive substance 
the offender would be guilty of felony, and is suspected to be made or kept . — Persons exe- 
liable to be transported beyond the seai for the cut ing such warrant to have same power as 
term of his natural life, shall, although such given by 12 G. 3. c. 61. — And be it enacted, 
budding, vessel* mine, stack, steer, or vegetable That any justice of the peace of any county 
produce be not actually set on fire, be guilty of riding, division, liberty, borough, or place in 
felony, and being convicted thereof shall be which any gunpowder or other explosive, dqn- 
liablc, at the discretion of the court, to be gcrous, or noxious substance is suspected to 
transported beyond the seas for any term not be made or kept for the purpose of being used 
exceeding fifteen years, or to be imprisoned for in committing an offence under this act, 
any term not exceeding two yeais. upon reasonable cause assigned upon oath by 

8. Punishment for persons manufacturing , any person or persons, may issue a warrant or 

<yr., explosive substances for the purpose of warrants under his hand and seal for searching 
committing offences against this act.— And be in the daytime any house, shop, cellar, yard, 
it enacted, That whoever shall knowingly have or other place, or any vessel, in which such 
in lus possession, or make or manufacture, any gunpowder or other explosive, dangerous, or 
gunpowder, explosive substance, or any dan- noxious substance is suspected to be made or 
genius, or noxious thing, or any machine, cn- kept for such purpose as aforesaid ; and that 
gine, instrument, or thing, with intent by every person acting in the execution of any 
means thereof to commit, or for the purpose of ! such warrant shall nave, for seizing, removing 
enabling any other person to commit, any * to proper places, and detaining all such gun- 
offence against this act, shall be guilty of a powder, explosive, dangerous, or noxious sub- 
misdemeanor, and on conviction thereof shall stance, found upon such search, which he shall 
be liable to be imprisoned for any term not ex- have good cause to suspect to be intended to 
ceeding two years. be used in committing an offence under, this 

9» Male offenders under eighteen years of age act, and the barrels, packages, and cases in 
convicted under this act may be publicly or pri- which the same shall be, the same powers 
cutely whipped . — And be it enacted, That which are given to persons searching for un- 
every male person under the age of eighteen lawful quantities of gunpowder under the war- 
years who shall be convicted of any offence rant of a justice by an act passed in the twelfth 
under this act, or who shall be convicted of fe- year of the reign of .King George the third, in- 
loniously setting fire to any building, vessel or tituled “ An Act to regulate the making, keep- 

N 5 
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in fy and carriage of Gunpowder within Great 
Britain, and to repell the laws heretofore made 
for any of those purposes." 

15. Any person loitering at night suspected 
°f felony under this act may be taken into cus- 
tody without warrant, — And be it enacted, 
That it shall be lawful for any constable or 
peace officer to take into custody, without a 
warrant, any person whom he shall find lying 
dr loitering in any highway, yard, or other 
place during the night, and whom he shall 
nave good cause to suspect of having committed 
or being about to commit any felony under this 
act, and to detain such person until he can be 
brought before a justice of the peace to be dealt 
with according to law. 

14. But not to be detained after noon of the 
following day. — Provided always, and be it 
enacted. That no such person having been so 
apprehended shall be detained after noon of 
the following day without being brought before 
a justice of the peace. 

lf>. Offences under this act not to be tried by 
justices , at sessions . — And be it enactecf. 

That neither tlie justices of the peace acting in 
and for any county, riding, division, or liberty, 
nor the recorder of any borough, shall at any 
sessions of the peace, or at any adjournment 
thereof, try any person or persons for any of - 
fence under this act. 

16. Nothing in this act to affect powers of 5 
<5* 6 W. 4, c. 38, and 4 G. 4, c. 64. — And be it 
enacted, That nothing in this act contain'd 
shall be construed to extend to the alteration or 
repeal of any of the powers, provisions, or re- 
gulations contained in an act passed in the 
sixth year of the reign of his late Majesty, in- 
tituled “An Act for effecting greater Uni- 
formity of Practice in the Government of the 
several Prisons in England and Wales, and for 
appointing Inspectors of Prisons in Great 
Britain," or in an act passed in the fourth year 
oft he reign of King George the Fourth, inti- 
tuled “ An Act for consolidating and amend- 
ing the Laws relating to the building, repairing 
and regulating of certain Gaols and Houses of 
Correction in England and Wales." 

17. As to offences committed within the Ad - 
miratty jurisdiction. — And be it enacted, That 
where any felony punishable under this act 
shall be committed within tlie jurisdiction of 
rite Admiralty of England or of Ireland, the 
same shall be dealt with, inquired of, tried, and 
determined in the same manner as any other 
felony committed within that jurisdiction. 

18. Not to extend to Scot land. ~~ And be it 
enacted, That nothing in this act contained shall 
extend to Scotland. 

19. Act may be amended , fyc. — And be it en- 
acted, That this act may be amended or rejiealed 
by any act to be passed in this session of par- 
liament. 


SUPERINTENDENCE OF CONVICTS. 

9 & 10 VlCT. c. 26. 

An Act for abolishing the Office of Superin- 


tendent of Convicts under Sentence of Trans- 
portation. {“3rd Judy, 1846.] 

5 G. 4, <?. 84 . — So much of recited act as 
gives the custody , tyc., of male offenders out of 
England to the superintendent in England , fyc-, 
repealed , and powers to be exercised by the go- 
vernor in each colony . — Whereas by an act 
passed in the fifth year of the reign of King 
George the Fourth, intituled “An Act for the 
Transportation of Offenders from Great 
Britain,” it was enacted, that it should be law- 
ful for his Majesty, by an order or orders in 
council, to declare his royal will and pleasure 
that male offenders convicted in Great Britain, 
and being under sentence or order of trans- 
portation, should be kept to labour cither at 
land or on board any vessel, to be provided by 
his Majesty, within the limits of any port or 
harbour in any part of his Majesty’s dominions 
out of England to be named in such order or 
orders in council, and provision wa9 therein 
made for the custody of such offenders under 
the management of a superintendent to be ap- 
pointed by his Majesty, and of an overseer also 
to be appointed by his Majesty, for every such 
vessel or other place of confinement : And 
whereas it is expedient that the custody and 
management of such offenders when so kept to 
labour out of England should be under the 
authority of the governor of that part of her 
Majesty’s dominions : Be it enacted by the 
Queen s most excellent Majesty, by and with 
the advice and consent of the Lords spiritual 
and temporal, and Commons, in this present 
parliament assembled, and by the authority of 
the same. That so much of the said act as 
gives the custody and management of any such 
male offenders out of England to the super- 
intendent of convicts confined in England un- 
der sentence of transportation, shall be re- 
pealed; and that the governor hf every colony 
named in any such order or orders in council 
shall be by virtue of his office the superintend- 
ent of such male offenders as shall be removed 
from Great Britain under sentence or order of 
transportation, and kept to labour in such 
colony under any such order or orders in coun- 
cil, and shall exercise all the powers and fulfil 
all the duties vested in and imposed on the said 
superintendent by the said act with respect to 
such offenders kept to labour in such colony, 
and that no other superintendent, nor any as- 
sistant or deputy to such superintendent, shall 
be appointed for any such colony under the 
said act; and that the overseer already ap- 
pointed or hereafter to be appointed for any 
such colony under the said act shall exercise his 
authority and perform the duties required of 
him by the said act under the direction of the 

g overnor ; and that every overseer hereafter to 
e appointed under the said act in any of her 
Majesty’s colonies shall be appointed and may 
be suspended or dismissed t>y the governor of 
the colony for which he is appointed, subject 
in each case of appointment or dismissal to the 
approval of one of her Majesty’s principal se- 
cretaries of state. 

2. Upon the next vacancy in the office of an- 
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penntendent of convicts, #■£., the same shall be 
abolished . — And be it enacted. That, upon the 
next vacancy in the office of superintendent of 
convicts in England under sentence or order 
°f transportation, so much of the said act as 
prorides for the appointment of such superin* 
tendent by her Majesty, or any overseer or any 
assistant or deputy to such superintendent, 
shall be repealed ; and that all male offenders 
in England under sentence or order of trans- 
portation shall be thenceforth in the custody 
and management of such person or persons as 
shall be for that purpose appointed by one of 
her Majesty’s principal secretaries of state ; and 
the provisions of the first- recited act, not altered 
by inis act, with respect to the superintendent 
and overseer having custody of any offenders 
under the said act, shall apply to the persons 
severally having the custody and management 
of such offenders under this act. 

3. Act to be construed with 5 C. 4, c. 84. — 
And be it enacted. That this act shall be con- 
strued with and as part of the said act. 

4. Act may be amended \ tyc . — And be it 
enacted. That this act may be amended or re- 
pealed by any act to be passed in this session 
of parliament. 


IXCLOSURR OF LANDS. 

9 Vict. c. 16. 

An Act to authorize the Inclosure of certain 
Lands, in pursuance of the Recommendation 


. of the Inclosure Commissioners for England 
and Wales. [May 14, 1846.] 

1. 8 3* 9 Vict c. 118. Inelosmm mentioned 
in the schedule to be proceeded tcifft.— Whereas 
the Inclosure Commissioners for England and 
Wales have, in pursuance of an act of the last 
session of parliament, intituled “An Act to 
facilitate the Inclosure and Improvement of 
Commons and Lands held in common, the Ex- 
change of Lands, and the Division of inter* 
mixed Lands ; to provide Remedies- for defect- 
ive or incomplete executions and for the Non- 
execution of the Powers of General and Local 
Inclosure Acts, and to provide for the Revival 
of such Powers in certain Cases,” issued pro- 
visional orders for and concerning the several 
proposed in closures mentioned in the schedule 
to this act, and have, in the annual general 
report of their proceedings, certified their opi- 
nion that bucU mclosures would be expedient ; 
but the same cannot be proceeded with without 
the authority of parliament : Be it enacted by 
the Queen’s most excellent Majesty, by and xvitta 
the advice and consent of the Lords spiritual 
and temporal, and Commons, in this pre- 
sent parliament assembled, and by the autho- 
rity of the same, That the said several proposed 
inclosures mentioned in the schedule to this 
act be proceeded with. 

2. Short title of the act . — And be it enacted, 
That in citing this act in other acts of parlia- 
ment and in legal instruments it shall be suffi- 
cient to use the expression, “ The Annual In- 
closurc Act, 184G.” 


SCHEDULE TO WHICH THIS ACT REFERS. 


Inclosure. 

County, 

Date of 

Provisional Order. 

w 

Milton Common Fields 

• * . 

Oxford . . • • 

1st January 1846. 

Worsthome Common . 


Lancaster . . . 

1st January 1846. 

Newton Common 


Cambridge 

13th January 1846. 

Instow Marsh • • 


Devon . . 

7th January 1840. 

Areley Common . . . 

• • • 

Worcester . 

9th January 1846. 

Salcomb and Northern Hill 

• • • 

Devon , . 

7th January 1846. 

Corley Moor • 

• . . 

Warwick . , • 

7th January 1846. 


ANNUAL REPORT OF THE INCORPO- 
RATED LAW SOCIETY. 

At the annual general meeting of the mem- 
hers of the society, held in the HaU, on Tues- 
day, 12th May, 1846, Michael Clayton, Keq., 
m the chair ; the following report of the coun- 
cil was read by the secretary : — 

The council, in proceeding to state briefly the 
measures which have been adopted in the course 
of the past year in furtherance of the objects of the 
society, and the general management of its affairs, 
have first to notice the numerous projects for 
the alteration of the Law and the practice of the 
GonrU, which have called for much attention 
on the part of the profession. The several bills 
which remained under the consideration of par- 
lkmentut the time of the last annual meeting 


were duly considered with reference to their 
operation and effect on professional practice. 
Amongst the measures then pending, and which 
were passed at the latter part of the session, 
were tne acts for the Amendment of the Law of 
Real Property, 8 & 9 Vict. c, 106 ; the act for 
rendering the Assignment of satisfied .Terras 
unnecessary, c. 112 ; the acts for facilitating the 
Conveyance of Real Property and the granting 
of Leases, c. 119 and 124; the Small Debts 
and Local Courts Act, c. 127 ; the Dopi- 
mentary Evidence Act, c. 113 ; the act relating 
to the Testamentary Disposition of Funds, c. 
97 ; the act for facilitating the Administration 
of Justice in Chancery, c. 105 ; and the act for 
abolishing the Seal Office, c. 34. 

There were also other bills before parliament 
which did not receive its sanction : namely,—* 
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for theCoufcoMation of the Ecclesiastical comic of kit term decided the case of Queen v. 
Court* i for tmfoting Charitable Trust* for Buchanan in favtw of the view* of the pro- 
amending the L*r of Debtor and Creditor ; fpr Cession on this subject. The court said the 
enabling the service abroad of Common Law defendant was indicted for practising as an at- 
Process i for amending the Law relating to torneyin conducting an appeal at the quarter 
Clerks of the Peace and Magistrates' Clerks ; sessions, namely, for practising in a manner 
for admitting the Evidence of Parties in Civil which was forbidden by the second section of 
Actions ; for declaring the Rights of Parties in the recent act (6 & 7 Viet. c. 73). Disobedi- 
reference to future Claims, and various other ence to the act of parliament was an indictable 
measures. offence. The demurrer having been over- 

All these bills received the attention of the ruled, the defendant applied for leave to plead 
council, and on many of them observations to the indictment, but the court refused the* 
were submitted, and objections and suggestions application, saying, it was unreasonable where 
made in the proper quarter. In the present the act of parliament was very plain, 
session the council have also had under their During the past year an application for re- 
consideration several bills already before par- admission as an attorney by a recent member 
fiarnent, namely, the bills for establishing a of the bar, and who had been disbarred for 
General Registry of Deeds; for regulating misconduct, was successfully resisted on the- 
Charitable Trusts ; for amending the Law of part of the society ; and several cases for the- 
liankruptcy and Insolvency ; and several bills renewal of tfic certificates of persons wh j had 
for establishing County Courts. These have cea«cd to practise have been investigated, and 
already been under the consideration of several such steps adopted as the circumstances of each 
special committees, and the council will also rendered necessary. 

bestow their best attention on the other bills Various usages of the profession have been 
which havo been announced to be brought be- under the consideration of the council ; and, 
fore parliament, relating to the short forms of where any general usage could be ascertained. 
Settlements, Mortgages, Incases, and other the result has been recorded in the usage book 
Deeds and Instruments in Conveyancing kept at the secretary's office, which is open to 
1 racticc. the inspection of every member of the society. 

Hie proposed change which was suggested Connected with this subject, may be men- 
last summer in the time of holding the Circuits tinned the difficulties lately raised in the office 
and the consequent alteration ol some of tlie of the Registrar of Deeds in Middlesex , as to 
Terms, was, by the direction of the Sccreta 1 y of the party by whom the memorial should be- 
State for the 1 1 ome Department, brought be- executed; and, though the registrar has, for 
fore the council, ami the sentiments of a con- the present, modified the rule which he at first 
sideruble number of the members of the society laid down, and the inconvenience occasioned 
most interested in the subject, having been by it has been diminished, there are still some 
collected, the council were prepared to make questions which it is highly desirable should 
several suggestions ; but, owing to the lateness be finally settled; the council are directing 
of the session when the measure was introduced, their attention to that object, and they think it 
it was postponed, and the proposition lias not probable that it will be expedient to make an 
yet been revived. * application to parliament to amend tlie Registry 

In fuithernnce of the suggested removal of Act. 
the Courts from Palace Yarn to the neighbour- Amongst other matters of professional incon- 
hood of the Inns of Court, the council pre- venicnce which the council nave been desirous 
sented a petition to the House of Commons ; of removing, were the delays which took place 
and the special committee of the house on that in passing accounts at the Legacy Duty Office* 
subject having been revived, further evidence A memorial to the Commissioners of Stamps 
was adduced, and the plan of a new site sug- having been signed by many members of the 
gested, situate west of the Institution, and ex- society, the council addressed the commission- 
tending from Carey Street to the Strand. The ers on the subject, and an interview was ap- 
evidence has been printed, accompanied by a pointed with the chief commissioner, which 
map. a as attended by the president ; and the council 

The council have received numerous com- have the pleasure of reporting that the chief 
plaints of Malpractice of attorneys which they commissioner expressed on the part of the 
much Jament, and to which they have paid due board the strongest desire to accommodate the 
attention. They have also been informed of profession in every respect, and to carry into 
many unqualified persons acting as attorneys, effect a suggestion that the transaction of busi- 
In one of the instances of malpractice, on an ness might be considerably facilitated by a more 
application to the society, the court struck the extensive subdivision of the alphabetical ar- 

e off the roll; in several cases the council rangement of the books. 

been advised by their counsel that the The subject of the Gratuities of Qpsiwf* 
evidence was insufficient; and in those cases Cierkc has been renewed, in consequent of a ' 
thay have not interfered ; other complaints are larger amount than is specified in the scab ap- 
still under consideration, particularly in regard proved by the judges having been peremptorily 
to unqualified persons practising at the quarter retained by a clerk as a matter of ri ght. Btr* 
sssafonsu and the council have pleasure in Samuel Cotton, tbs solicitor in that case, pe- 
s tiling that the Court of Queen's Bench in the titioned the court, and conducted his xase in 
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The Lectures have been continued, as here* 
tofore, on conveyancing ; on common law and 
criminallaw; and on equity and bankruptcy ; 
and have been well attended. 

Additional purchases have been made to the 
Library to the amount of 311/. 19*. Get. ; and 
various donations of works have been received 
from their respective authors, and from several 
members of the society, a list of whom is in the 
library. 

The Accounts for the past year have been 
examined by the auditors; and their report, 
which has bren open for the inspection of the. 
members since the 15 th of April, will be sub- 
mitted to the general meeting for approval. 

Pursuant to the live Laws under dee New 
Charter, the council nave agreed to let the 
rooms, cellars, and premises occupied by the 

. . . — ^ 0 — n Club for the use of. the members thereof, aN 

positive directions to their clerks not to exceed ! tenants from year to year, subject to the rules 
the scale in any case ; and they trust that this j and regulations submitted to and approved by 
resolution will be strictly adhered to, and thus : the council, it. being agreed that the council 
prevent all futurc unpleasant disputes and dis- shall have power to determine the tenancy by 
cushions with counsel's clerks. j giving six months notice. 

The tax on the profession of the Annuul\ Since the annual meeting on the 24th June 
Certificate Duty has not been lost sight of, last, 03 AVir Members have been elected, and 
but the council have had no opportunity ! after deducting the number retired, the society 
during the present session of parliament of! now consists of l,3(i3 members, 
bringing the subject prominently forward with I 
any prospect of success. It will, however,! ^ b ' 
still engage their attention, and they trust that I 
ultimately thi6 unjust burthen will he removed. \ The following resolutions were passed at the 
Ihe council have continued their communi- 1 Annual General Meeting, 
cations with the several provincial law societies Rksoi.vrii,— T hat Samuel Amory, Thomas 

on such matters as seemed requisite for the Clarke, Iticlmrd Harrison, Bryan Holme, Ktl- 
0 , 1 ie .l >n> ( eS8 io n - ti ^ ! ward Law ford, Robert Wheatley Lmnlcy, 

« “ “ ' Charles 


person : and, though the Master of the Rolls 
decided* the council had anticipated, that he 
had po jurisdiction over a barrister's clerk, Ms 
Lordship expressed an opinion which will be 
satisfactory to the profession, viz. : that clerks’ 
fees can only be considered as gratuities, which 
the solicitor or party consulting counsel may 
pay or not at his own option ; that there* is no 
legal demand ; but clerks' fees are usually by 
custom paid and are allowed on taxation to the 
amount mentioned in the seals approved by the 
Lord Chancellor and the other judges." 

It appeared, on the hearing of Mr. Cotton’s 
case, that a larger amount than that mentioned 
in the scale had been paid by some solicitors. 
The council therefore deem it advisable to send 
the fixed scale of gratuities, not only to all the 
members of the society, but to every London 
solicitor, at the same time urging them to give 


Michakl Clayton, 

President . 


w p - -- - — i'- — ; wiint n.iwiuni, ivimh’il tv m.iuvry 

• f» eir a ttentlon -having been called to a pro- Thomas Metcalfe, Charles Kanken, 
jected Company for executing Trusts, under Shad well, and Richard White, be aud th?y are 
wills and settlements, which was about to be hereby deemed and declared to be elected Stem- 
chartered, the council directed a caveat to be ! hors of the Council, in lieu of those who go out 
entered, and a cdpy of the proposed charter to jof office by rotation, 
lie obtained ; but on ascertaining the terms of That Germain 1/ 


b . I /a vie be and be is hereby 

not deemed requisite to j deemed and declared to be elected a Member 
and the caveat was with- 


the charter, it was 
offer any opposition 
drawn. 

. Tb® Examination of candidates for admis- 
sion has been conducted in the usual manner ; 
but a smaller number of candidates have pre- 
sented themselves during the past than in 
any former year : 346 were examined, and of 
these, 37 # were not passed, thus reducing the 
number in four terms to 309. 

The business of the Annual Registration of 
Attomeysptoceede satisfactorily ; and it affords 
great facilities in ascertaining who arc entitled 
to practise, and in checking to a considerable 
extent the encroachments of unqualified persons. 

Under the authority of the Charter and Bye 
Laws, the council proceeded to settle the Regu- 
lations for conducting the business of the society 
in its various departments ; and these regula- 
tions, with the Charter and Bye Laws, nave 
been printed. They have also re-printed the 
rules and orders of court, and the recent acts 
relating to attorneys and solicitors; and the 
future rules and orders will be printed and 
circulated in the same form for the use of the 
members.* - 


of the Council , in lieu of John Tecs dale de- 
ceased. 

That Kdward Rowland Pickering ho and he 
is hereby deemed and declared to be elected 
President of the society. 

That Charles llankcn, be and he is hereby 
deemed and declared to be elected Vice-president 
of the society. 

That James Leman, William Sharpe, and 
William Woodrooffe, be and they are hereby 
deemed and declared to be elected Auditors of 
the accounts of the society. 

Read the report of the council. 

Resolved, — That the report be received 
and entered on the minutes. 

That such parts of the report as the council 
think fit be printed for the use of the members. 

Read the auditors’ report of the accounts of 
the society from the 31st December, 1344, to 
31st December, 1845. 

Resolved, — T hat the auditors’ report be 
approved and signed by die chairman. 

Resolve D,--Tbat the best thanks of this 
meeting be offered to those members of the so- 
ciety who have so handsomely presented gra- ■ 
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tuitously their shares in the property of the 
society, under the late charter. 

(Signed) Michael Clayton, 

President . 

And Resolved, — That tile cordial thanks f 
of this meeting be presented to Mr. Clayton ; 
for his able conduct m the chair. 

(Signed) R. Maugham, Secretary 


somewhat more than a century ago } *»“* ** 
leave the personal matter in the hands of Mr. 
Stuart, who certainly did it all justice. To 
come, then, to the more important items. in* 
descendant of Sir Dudley Ryder indulged m a 
ramie and indefinite charge against the practice 
of the law, and in doing so adopted almost the 
I terms that are employed in the melo-drama, 
! where the villain of the piece is represented as 
i a knavish attorney. . 

“ This used to be once a highly popular strain, 

- , l.i _a. :«.U m>AodsndftU 


The following arc the council ‘c^ghrat with" Greediness 
President.— r. Edward HowJand Vickcnng. , 1 tle| „ en tho were Either too indolent or 

Vice-president. — Mr. Charles llanken. ." i . . frl _ .i, plT , RP W s • but we much 

Mr. Samuel Araory, Mr. Benjaman Austen, incapable o would now dictate the 

Mr. Robert R. Bayleyf Mr. Edward Smith Bigg, doubt whether prudence nmuM now *c«iwme 
Mr. Thomas Chief Mr. Michael Clayton, Mr. . revival of this nclefimte sUnder At pre e 

«- p-r-%. Mr- «r, ***** fdmju. xsfrr&sLi 1 !^. 


w W UUkV| 8*18 • 11 • JU#V»>8****** * * 1 " 

John Irving Glennie, Mr. Alexander* William 
Grant, Mr. John S. Gregory, Mr. Richard 
Harrison, Mr. Brvan lloltne, Mr. George II. 

Kinderlcy, Mr. Germain Lavie, Mr. Edward 
Lawford, Mr. William Lowe, Mr. Robert W. 

Lumley, Mr. Thomas Metcalfe, Mr. Edward 
L. Pemberton, Mr. John lnnes Pocock, Mr. 

Charles Shad well, Mr. John J. J. Sudlow, Mr. 

William Tuokc, Mr. Richard White, Mr. Ro- v to "the 

Mr - “ ** " MCl 


so 

closely the different grades of society as that 
which is recruited from among all — the profes- 
sion of the law. 

If The ground upon which the noble member 
for Liverpool rested his allegation was slender 
enough, as it seems to us, to suggest the pro- 
priety of a less confident tone than that lie 
adopted. He had learned, it appeared, from 
some solicitor, who probably expected the job, 

,i . . p .w,f if'iAn fn thA 


The following arc the Auditors : 

Mr. James Leman, Mr. William Sharpe, Mr. 
William Woodrooife. 


VINDICATION OF PROFESSIONAL 
CHARGES. 


V>UU1 1* wiiuuvv* J — • 

all respect to such authority, we venture to 
state that the expense of an unopposed petition, 
requiring no reference to the master, would be 
covered by about a fifth of that estimate. 

" Oh, but suppose a reference is necessarv, 
the proceedings are more costly. Likely 
■ enough ; but let tis examine into tne cause^ of 
j the increased expenses. There has been going 
on. say for a series of years, a breach of trust, 
and a petition is presented at length for the 
purpose of setting everything right. It of 
course becomes necessary to examine witnesses 
in order to obtain evidence sufficient for ena- 


Oun work has been long enough established 
to enable us to trace a remarkable change in 
the tone of the public journals in regard to the 

general body of tha profession. Formerly the hiin^tbe Court^f Chancery ’to ’act and these 
great bulk were supposed to be pettyfoggers things unavoidably entail considerable expenses; 
and the respectable men the exceptions. Now but how is the law to blame ? In an action at 

it is admitted, that respectability is the rule, and law witnesses are JjWjS some- 

xa r • 41 ta. 'TWo lint great distance, and boarded and lodged, some- 

petty fogging the exception. The Times, not- for weekg toget i ier , at an enormous cost; 

withstanding its recent quarrel regarding cer- but t ^ e law - lQ not justly chargeable with these 
tain resolutions on some of the circuits, (now evils. . 

tappil, to long done jn.tiee U> tl.e - U to.., *» j&g. 

profession generally. And l we are glad *° “’ until instructed by Mr. Stuart on Friday night, 
tract from The Mommy Herald of the 20tli to inveigh against these expenses ; but how, let 
July, the following able and just remarks on ' us a8 it t can they be avoided, and at the same 
1...1 practitioner* nnd .tor char,.. j 

4t The rebuke which Mr. Stuart administered ma tter, and might consign a_ defaulter trustee 
onjriday* to the noble member for Liverpool, ^ bow-string as the readiest mode of dis- 
relieves us from the necessity of saying more Wangling a complicated account ; hut we con- 
than a few words in vindication of the learned » ^ C8S bad taste of preferring the English 

and powerful body who were assailed. A re- 1 even were we not 

flection is naturally suggested that a sneer at 
the practice and profession of the law ill be- 
comes a member of a family that owes its great- 
ness to the exertions of a successful lawyer. 


* Reported in the paper of Saturday, 18th 

July. 


over the Ottoman practice, even were we not 
fortified by Blacistone 9 s authority for the pre- 
ference. The difficulty, in truth, of reducing 
law expenses, lies not in the machinery of the 
law, which is not, generally, costly, but in 
matters dehors the legal proceedings altogether. 
In England, for instance, where everything 
bears a comparatively high price, men** turn 
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and labour cannot be bad for nothing; and 
hence the apparently heavy charges sanctioned 
by law. We here refer to what are strictly law 
expenses. 

. “One source of expense in Chancery, which 
is thrown upon unfortunate litigants for . the 
benefit of the public, we hope to see speedily 
removed ; and if the noble lord will address 
himself to that particular matter we promise 
him our hearty co-operation. We need scarcely 
say we refer to the/ees of court which are levied 
upon suitors with a view of creating a fund for 
payment of a long list of sinecure offices with 
which judge after judge has burdened the 
„ country. This is, however, so far from being a 
tax imposed by law or lawyers, that we might 
almost say that they are in many ways the 
principal sufferers from the impost. All the 
fees are paid in the first instance by the solici- 
tor, and necessarily make a considerable figure 
in his bill of costs, and arc regarded as charges 
made by him. Neither can we understand the 
propriety of charging the public 300 per cent, 
on the sale of office copies, as is done ever since 
the late considerable reduction. 

“ We shall only add, that no more suitable 
vindicator could be found of the profession of 
which he is alike decus et tutamen , the strength 
and ornament, than the bon. member for New- 
ark. Long distinguished in the Court of 
Chancery for a profound and scientific acquaint- 
ance with the law, and his singular amenity 
and courtesy of manner, Mr. Stuart is rapidly 
acquiring a parliamentary reputation that must 
shortly place him at the head of those mem- 
bers of his own profession in the House of 
Commons.” 


ANALYTICAL DIGEST OF CASES. 

RKPORTBD IN ALL THE COURTS. 

Cfourt* of 3~quitj). 

II. CONSTRUCTION OF WILLS. 

[The unusual length of that part of the 
Equity Digest which includes the principles of 
the Court, (see p. 291, ante,) rendered it con- 
venient to separate the Decisions on ihe Con- 
struction of Wills and Statutes, and they are 
accordingly given in the present number. The 
cases on Pleading and Practice will come next 
in succession.] 

ANNUITY. 

A testatrix, being liable to pay an annuity to 
A . for life, purchased an annuity during B 9 s 
life, and effected a policy on BSs life for 2,000/. 
By her will she recited, that on the death of B. 
2,000/. would be recovered to her estate. In 
the event of jB. dying in the lifetime of A-, the 
executors were to provide A. 9 * annuity out of 
her estate. In the event of AS* death before 
JB., she gave the purchased annuity to C., he 
paying the premiums ; and on the death of B. 
she gave to C. the 2,000/. B. died in the life- 


time of A m : Held, that C. was not entitled to 
the 2,000/, Leckie v. Hogbm, 1 Beav. 502. 

APPOINTMENT. 

Power.* — Testatrix having a testamentary 
power of appointment in favour of her children, 
over certain sums of stock standing in the 
names of A. and B. as trustees, gave and be- 
queathed, and by virtue of ever}" power ena- 
bling her in that behalf, appointed all the pro- 
perty of or to which she was then, or at the 
time of her death, should or might be possessed 
or entitled or have power to dispose, to A. and 
B. upon trust, after payment of her debts and 
funeral and testamentary expenses, to invest 
the residue thereof in their names, in the funds 
or upon government or real security ; and she 
then declared trusts in favour of her children. 
She dictl possessed of personal estate more than 
sufficient to pay her debts and funeral and tes- 
tamentary expenses : Held, that her will was 
not an exercise of the power. Clogstoun v. 
Walcott, 13 Sim. 523. 

CHILDREN. 

“ Family 99 — “ Cash or monies so called . 99 — A 
testatrix in her will used the following expres- 
sion : — “ Observing that F. Beales and his 
family are my residuary legatees for all but 
cash or monies so called.” V. Beales had nine 
children living at the date of the will And at 
the testatrix’s death, and the testatrix died pos- 
sessed of a promissory note payable to herself 
or order, some long annuities, Columbian 
bonds, and money in her house and at her 
banker’s. Held, tnat by “ Francis Beales and 
his family,” the testatrix meant Francis Beales 
and his children, and that they took the note, 
annuities, and bonds, as joint tenants, those ar- 
ticles being neither cash nor monies so called. 
Beales v. Crisford , 13 Sim. 592. 

CONTRIBUTION. 

A testator gave his farm of A . with the stock 
and one-third of his residuary property, to his 
grandson X ., and his farms of B . and C. 9 with 
the remaining two-thirds of the residue of his 
property, to his grandsons Y. and Z., and be- 
queathed to his wife an annuity to be paid to 
her during her life by his said three grandsons, 
share and share alike. The farms of A., B., 
and C. were held under terminable leases, and 
the testator declared, that his . said grandsons, 
or their heirs, “ on the fall of any lease, were 
to be equal sufferers, pursuant to their respec- 
tive proportions.” The testator, at the time of 
making his will, and at the time of his death, 
was also seised for two lives of the farm of 
Blackacre, which passed under the will as part 
of his residuary property. 

Held, that on the fall of the leases under 
which A., B., and C. were held, a purchaser of 
Blackacre would not be liable to a demand for 
contribution ; for that the true construction of 
the clause, declaring that the grandsons were 
to be equal sufferers on the fell of any lease, 
was that which confined its operation to the 
leases specifically mentioned ana devised by the 
will. Spvnner v. Dwyer , 4 Dru. & War. 477* 
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Cast cited in the judgment : Doe r« JoifiTille y 3 
if rrJEttf.n*, . • < 

Wfn * * CONVERSION. * 

Afijer a specific gift of certain leasehold 
j h Wes to the testator’s wife fpr her life, she 
^paying the ground rent*?, and per forming the 
covenants, with remainder over to his nephew, 
the testator bequeathed the “lent* and profits, 
dividends and interest ” of all the rce f due of 
his proptriy to his wife ior her life, with a 

S ift over of the whole of the residue after her 
ecease to othtr persons : Held , that the widow 
was not entitled to the enjoyment iu specie dui- 
mg her life of that put ot the residue which 
consisted of leasehold and other perishable 
property, hut that the *am % ought to he con- 
v'erted. Pukup v Atkinson, 4 Hare, 621. 
Cavs cit«*d in the judgment* Howe I oul 
JJaitmoutl), 7 \ei lit, Hit \m s v. liiowes, 3 
H»uo, 600 y lkthuie \ kinwdx, 1 M. 6c C 
111; Collins %. Collins, *2 M>1 Sc K ?Oo, 
Pickpinig v. Pickering n id Ooodenough \ . 
'1 HiiiHinoidn, 2 Pen. 512. / 


DM USE. 

A, devised lus ostites to B. f his ton, for life, 
remainder to the Hist and other sons of B in 
tail; remaindei to lus daughtets as tenants in 
common ; remainder to C , foi life , re- 
maindei to J) , the son ot C , if In mg 
at C.’«d»atli, for lilt ; rem under to the fiibt 
and oth^r sons of 1) m tail; remaindei to 
the male heir for the tune being entitled to a 
certain family estate; remainder to the first 
and other sons of such male lun, rem under to 
the testitor’b own right hens, of his name, 
and he directed the lesidue of Ins peisonal es- 
tate to be laid out in lands to be conveyed to 
the same uses as his devised estates. II , his 
son and executor, did not lav out the peisonal 
estate as directed by the mil; but by lus will 
ho duectedthal ceitain real and personal cstitc 
should he conveyed and assigned to the trustees 
under the a ill of A upon the trusts of that w*ll, 
or such of them as could then be ext cuted ; 
adding, that lie deemori such property an 
equivalent in \alue for the residuum of Ins 
father’s personal estate ; and he directed that 
the same should be settled and accepted ac- 


Analytical Bigut of Cues : Courts of Equity. 

try at the same time the right under the will of 
A., as well as under the wm df B. * ^ 

That the personal estate bequeathed By the 
will of B., though not actually converted, must 
lie deemed to be converted into, and to nave 
descended as, real estate. Wnghton v. Macaulay r 
4 Hare, 487 ; S. C 14 Mee. & Weis. 214. 

Case cited in the judgment : Lechmuo v. Car- 
lisle,.! P. Wm«.*11. 

ELECTION. 

Testator, having contracted to sell part of 
his fee simple estate*, devised all lus leal and 
personal estates to trustees and directed them 
to complete hi* contract with the purchaser, 
and to sell and convert into money all lus real - 
and personal estates, and out of the interest of 
the moneys to anse from the sales, to pay an 
annuity to 1m wife for her life; and he em- 
powered Iih trustees to lease such parts of his 
real estate as should not be sold. Ibid , that 

the widow was bound to elect between the 
benefits gi\cn her by the will and her dower. 
O'Hara v. Chain? , 1 Jones & L 602. 

Hall v, IIill, 1 D- 


Case cited in the judgmet t * 

& Wur <H. 

FSTATE FOR LIFE. 

I Devs-' to A. for life, with remain dei to her 
i first child and lus or hci heirs ; but if such 
child should die undet the age of 21 years 
without leaving issu", then in like manner to 
the second, third, and every other chil l of A , 
regard bung ha l to their scmonty, and to their 
respective deaths under age without leaving 
law tul i^sue , for, m case of issue, it was the 
tcstaloi’s w*li that they should inherit the 
estate, and li theuby gave the same to him or 
her, and to his or liens accudingly. But in 
case A. died without 1 awng ls^ue of liei body, 
or, ha\ mg such issue, such l^sue should die 
undei the age of 2 1 w ithout leaving issue, then 
hide used the estate ovei. 

A . ni ver had any issue, lit Id, that she took 
a life estate o lly. Goymonr v. Piyy?, 7 Bea. 
,473. 

LEGACY. 

A testator gave a surplus fund, constituted of 
the accumulation of certain rents issuing out of 


«... ■ * uuuiiiit u mm u v ' tjuvu nv.” ' ' . . v 

cordingly. The nal and petsonal estate ivere | f* «®hold estates to be divided in equal parts 

. ' . . 1 . . 4 _ 11 1 .ft k.M J. .«C 


not conveyed or assigned according to the will. 
On the death of B without issue, C entered 
into possession of the real estate densed by 
both wills, and the personal estate bequeathed 
by the will of B . At the death of C , 1) en- 
tered into possession of the same real and per- 
sonal estate D. died without issue, and at his 
death there was no “male heir entitled to the 
said family estate. Held, that the ultimate 
limitation in the will of A to his right heirs, 
of his name, vested at his death, and not at the 
death of JX 

That the co-heiresses at law of B. (or the 


amongst all his children living at his death. 

By a codicil the testator revoked the gift to 
ir„ one of the children. Held, that the share 
winch had been given by the will to IV be- 
longed to the other childien, and did not de- 
volve to the hen at law and next of kin of the 
testatoi . 

The case of Cresstcelt v. Cheslyn , 2 Eden, 
123, 3 Bio. P. C. 246, Toini. ed., was well de- 
oiled. Shaw v. M' Mahon, 4 Dru. & War. 
431. 

MONEY. 

Testator directed that his debts and all 


parties claiming under them) were entitled to the { charges and incumbrances affecting his estates 
real estate so devised by the wills of A and B be paid by the application^ m the first instance. 

That, inasmuch as the estates were made ‘ 11 — J A ' — ^ 

equitable by the will of B., a court of equity 
aught properly send a case to a court of law, to 


of all ready money and securities for money 
which he ehouM die possessed of; and he 
charged his estates of C. exclusively with the 
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. payment of such, if any, which should remain 
after such application. He devised his real es- 
tate to trustees and their heirs, as to the resi- 
due thereof not disposed of (which included 
. C. t ) to the use of his wife for her life ; and he 
bequeathed to her, in case she should survive 
him, all his personal projierty not before be- 
queathed. He then bequeathed a legacy, pay- 
able immediately after his decease ; ana gave, 
devised, and bequeathed, after the decease of 
his wife, two other legacies ; and appointed his 
wife executrix. Held , 1 . That the legacies were 
not charged on the lands of <?. 2. That money 


J. L. /. bad four children, all of whom at- 
tained 21. One of them died in his lifetime 
without issue. 

Held, that "payable” meant "attain 21.” 
and consequently, that one-fourth of the fund 
vested in me dec« 


deceased child. Jones v. Jones , 


13 Sim. 561. 


RESIDUE. 


Testatrix concluded her will as follows * 
" My house in Trevor Square, I give to my 
brotner ns residuary legatee of my remaining 
property for the benefit of bis children Held, 

■ - — * 11 - is well as the 

Jnderttick v. 


V.. w ,gvu uu UIC 4RIIUO Ul V.. &% 1 IIM UIU1U J r P / J , - . 

of the testator, which, at his death, was in the that the brother took the residue as well as the 

hands of a salesmaster in Smithfield, was not L r “ L “ 1 " - 

ready money within the meaning of the will. 

Smith v. Butler . 1 J. & L. 692. 

Case cited in the judgment ; Hnss^ll v. Hassell, 

% Dick. 527. 

"nearest of kin.” 

Testator directed one-half of the interest of 
his residue to be paid to his daughter and only 
child, and the other half to his wife, during 

iliaiw i:.. 1 .1 . V • .1 1.1 


house, in trust for his children. 

Intfenrick, 13 Sim. 652. 

• RESIDUARY DEVISE. 

Tt nst to entail. — A testator, who was 
seised in fee of three estates, devised one 
of them, called the Tempo Estate, to his 
daughter Lctitia for life, with remainder to 
her ibjue in tail, and in default of such issue, 

p — . c to his nephew, llobeit James, for life, with 

their joint lives ; and that, if his daughter Mir- 1 remainder to his i-Mie in tail, with several 
vivedher mother or married and left issue, then j remainders over; but leaving the ultimate re- 
that the whole of the capital should be paid to version in fee undisposed of. lie then devised 
her after his wife’s death ; but if »he died first, the two remaining estates to his other daughter 
without marrying or leaving itsue, then that! in stiict settlement, but made no disposition of 
the trusters should accumulate the interest of ] the ultimate reversions in fee. The testator 
the residue so far as it w r as not directed to be was also seised of divers freehold lands, and 
paid to his wife, and that on her death, one-half was possessed of considerable personal pro- 
of the capital should be divided amongst his 1 perty ; and after devisingsvurious paits of his 
nearest of kin, and the other half amongst his freehold lands to different persons, and be- 
wile’s nearest of kin. The daughter was the queathing some pecuniary legacies, ho con- 
testator’s nearest of kin at liis death. She died ' eluded with these w'ords ; — " I leave and be- 
a spinster, before her mother. At the mother’s queath the rebt, residue, and remainder of my 
death the testator's sister w r as his nearest of property, both freehold and personal, of what- 
kin. j soever nature and kind 1 may die possessed of. 

Held, that by ** my nearest of kin,” the tes- to my brother Hubert ; and if my said brother 
tator meant hfs nearest of kin at his own death, Robert shall survive me, I icqueht and desire 
and not at the death of his wife ; and con Q e- j that he shall convert all the personal property 
quently the personal representative of his 
daughter, and not his sister, was entitled to one 
moiety of the residue. Urquhart v. Urquhart , 

13 Sim. G13. 

Cases cited in llie judgment : Jonoi v, Ortbeck, 

8 Vos. 38; Bird v. Wood 2 Sira. Sl Stii. 400. 

Briden v. Hewlett, 2 Myl.& Kern, 90 ; Butler 
r. Bushnell, 3 Mid. & Keen, 232 ; Holloway 
v. Holloway, 5 Ves. 399 ; Klinsley r. Young, 

12 biin. 32*1 ; 2 Mjl. & K. U2. 

PORTIONS. 

Testator bequeathed 10,000/. in trust for liis 
son, J. L. J., for life, remainder in trust for the 
children of J. L. J, 9 when and as they should 
attain 21, as tenants in common, and if any of 
them should die before their shares became 
payable, leaving issue, their shares to be oaid 
to their issue; but, if any of them should die 
before their shares because payable, leaving no 
issue, their shares to be paid to the survivors 
at the same time a a their original shares should 
become payable; .and if J. h. J. should have no 
child, or having such, they should all die under 
age and without issue, then the trust fund to 
sink into the residue, which the testator gave 
to two of his other children. 


into fee simple property, 
leave the same entailed 


and at his decease 
on lus son Robert 
James, in the same manner as 1 have myself 
entailed the Tempo estate.” 

Held , that the freehold estates, which passed 
under the residuary devise, as well as the re- 
siduary personal property, were within the 
trust to entail contained in the residuary 
devise. 

Held, also, that this trust was to be executed 
by giving a life estate to Robert James, with 
remainder to his sons and daughters in tail, 
according to the limitations of the tempo estate. 
Tennent v. Tennent, 1 Dru. 161 ; S.C. 1 Jones 
& L. 3/ 9** 

RESULTING TRUST. 

Heir . — Testator devised all his freehold es- 
tates to his most dutiful and respectful nephew 
E. E. t " upon the trusts and for the uses 
following ; ” but did not declare any use or 
trust, except as to one of his estates. Held , 
from the context of the will and a codicil there- 
to, that there was no resulting trust in favour 
of his son and beir, as to any part of his estates* 
Hughes v. Evans , 13 Sim, 49o. 
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SURVIVORSHIP. 

Devise and bequest of real and personal es- 
tate to trustees, upon trust (subject to certain 
legacies and annuities) for A. for life, and after 
his decease upon trust to convey, assure, and 
pay the whole of the said real and personal 
estate to and amongst the children of A . and 
the issue of any such children. But, in case 
A. should die without issue, then to pay and 
distribute the same equally amongst all and 
every the children of Is. and C., and the survi- 
vors of them ; but in case any of such children 
should be then dead, leaving issue of his, her, 
or their body or bodies lawfully begotten, then 
such issue to have as well such original share 
or shares as the father or mother of such issue 
so dying would have been entitled to, if then 
living, as also such other share or shares there- 
of as the father or mother of such issue so dy- 
ing might have been entitled to by survivor- 
ship or otherwise. A . survived the testator, 
and died without issue. Held , that the period 
of the survivorship of the children of B. and 
C. is not to he referred to the time of the death 
of the testator, but to that of the death of A. 
being the period of distribution ; and that the 
children of B. and C. living at the date of the 
will, and those born after that date and before 
the death of A . were entitled to the real and 
personal estate, with survivorship between 
them in case of the death of any of such chil- 
dren without issue before the death of A., the 
children of such of %he said children as died 
before A. leaving issue, being substituted for 
original legatees. Buckle v. Fawcett, 4 Hare, 
53(3* 

Cnses cited in tho judgment : Forth v. Chapman, 

t P. Wins. 663; Brograve v. Winder, 2 Ves. 

jun. 634. 

VESTED INTEREST. 

Chattels real . — Legacy, — A testator, who was 
seised of a freehold estate, and was also pos- 
sessed of a term for years, with a toties quo ties 
covenant for renewal, bequeathed to his daugh- 
ter a legacy of 600/. charged both upon the 
freehold estate, and the term for years, and di- 
rected same to be paid to her on her attaining 
the age of 2 1 years, or day of marriage, which- 
ever should first happen, with interest from the 
day of his death. Held, that this legacy, so 
far as it was charged upon the term for years, 
was vested, and that, consequently, upon the 
death of the legatee, intestate, before she at- 
tained the age of 2 1 years, and without having 
been married, it became divisible in equal shares 
among her next of kin. In re Hudsons, minors , 
1 Dru. 6. 

III. CONSTRUCTION OF STATUTES . 

[The cases in equity on the construction of 
statutes are not so numerous as in the courts 
of common law ; but it has been found conve- 
nient to separate them on this occasion from 
the other equity decisions.^ 

CORPORATION, 

Promissory note. — The corporation of Lich- 


field, constituted under the Municipal Corpo- 
ration Act, 5 & 6 W. 4, c. 76, borrowed 200tf. 
of M. to enable them to pay £., their then 
treasurer, sums which he had paid to creditors 
of the old corporation, and gave M. their pro- 
missory note for the 200/. 'They did not, how- 
ever, pay over that sum to I#., but suffered him 
to receive their then accruing income in redhi- 
tion of what was due to him, and applied the 
200/. to purposes to which the income would 
otherwise have been applicable. Held , that the 
corporation had no authority to give the pro- 
missory note, as it was not given to secure a 
debt due prior 'to the passing of the 5 fie 6 W. 

4. c. 76. The Attorney- General v. The Corpo- 
ration of Lichfield, 13 Sim. 547. 

COPYHOLD8. 

A court of equity might enforce the specific 
performance of an agreement between joint 
tenants of a copyhold estate to divide the land 
and hold the respective parts in severalty, and 
decree the parties to make mutual surrenders 
for that purpose, although, before the statute 
4 Sc 5 W. 4, c. 35, the court had not jurisdic- 
tion, in a mere suit for partition, to decree the 
artition of copyholds. Bolton v. Ward , 4 
lare, 530. 

Cnsns cited in the judgment: Horncastle v 
Ch irleawortli, II Sim. Sl5 ; Tope v. Mors- 
hend, 6 Beav. 213; and seo the authorities 
there cited. 

HEIR. 

The 1 W. 4, c. 47* s. 12, docs not apply to 
a case where an estate is devised to a trustee 
during the life of a cestui que trust , with re- 
mainders over ; and by the disclaimer of the 
trustee the legal estate descends on the heir. 
Hewing v. Archer, 7 Bea. 515. 

LIMITATIONS, STATUTE OF. 

1. 3 4 W. 4, c. 27, s. 23. — Mortgagor and 

mortgagee . — Acknowledgment of title. — A. mort- 
gaged an estate to B. for 1,000 years. B. died, 
having bequeathed the mortgage to his widow. 
She also died ; and in 1822, her personal re- 
presentatives entered into and continued in 
possession of the estate until 1S38, when they 
sold and assigned the mortgage to C., who en- 
tered and continued in possession until 1843, 
when A.'s heir filed a bill to redeem, on the 
ground that the deed of assignment recited the 
mortgage and conveyed the term to C., subject 
expressly to the equity of redemption of A. or 
liis legal representatives. Held, that the deed 
was not such an acknowledgment of the mort- 
gagor’s title as to make the estate redeemable. 
Lucas v. Dennison , 13 Sim. 584. 

2. Tenancy for life . — 3 fie 4 W. 4, c. 27.— 
A judgment creditor of a tenant in fee in re- 
mainder after an estate for life, is not entitled 
to recover out of the lands arrears of interest- 
which accrued due during the existence of the 
tenancy for life, and more than 6 years before* 
the commencement of the suit. 

The prior Incumbrance referred to in the 
exception in the 3 fit 4 W. 4, c. 27, s. 42, is 
one which affects the estate or interest upon 



which, the subsequent incumbrance i» else a 
charge. Vincent v. Going, 1 J. & L. 697. 

MORTMAIN. 

Condition.— A testator directed his charitable 
bequests to be paid out of his pure personalty, 
in priority of all other charges; and ne devised 
his real and personal estate to trustees, upon 
trust to lay out the personal estate in real 
estate, and pay the rents, &c., to his wife for 
life ; and he directed, that in case his wife's 
sister should reside with, or dwell in the house 
or place of residence of his said wife, or become 
part of her family, then, for every day of such 
residence, &c, his trustees should retain 100/. 
out of the rents, dec., payable to his wife, and 
pay the same to a cnarity. Held , first, that 
the condition was not illegal ; secondly, 
that its eflfect being to divest a vested interest, 
it must be strictly construed ; and thirdly, that 
as the benefit intended for the charity could 
not, in consequence of the Statute of Mortmain, 
take effect, the condition was void, Rid g way 
v. Woodhousc, 7 Ilea. 437. 

RESIDUARY LEGATEE. 

Devisee and executor. — llie Common Council 
of London being empowered by a local act of 
parliament to take a freehold house belonging 
to A., for the purposes of the act, at the expira- 
tion of six months after notice given of their 
intention to take the same, served A . with the 
required notice in September, 1340. The 
amount of the purchase money was afterwards 
agreed upon, and an abstract of A.’s title was 
sent to the Common Council. In April, 1841, 
lie died, having, by his will, dated in 1837, 
devised his real estate to B, t and his residuary 
personal estate to C. Held, that the purchase 
money, (which, after A, 9 * death, was paid into 
court under th^act,) was to be considered not 
as part of his real, but as part of his personal 
estate ; and that all his debts, &c., having been 
paid, it belonged to his residuary legatee. In 
re The Jjondon Bridge Approaches Act (2 & 3 
Viet. c. 107 , local}; Exparte Hawkins, 13*Sim. 
r>(5 9. 

Cnse riled in the judgment: Sampson v. The 
University of Cambridge, not reported. 


RECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 


REPORTED BY BARRISTERS OF THE SEVERAL 
COURTS. 

®uern’* 38 entfc. - . 

(Before the Four Judges.) 

The Queen v. The Justices of Denbighshire. 

Trinity Term, 1846. 

BARRISTERS. — ATTORNEYS . — EXCLUSIVE 
AUDIENCE AT SESSIONS. 

The court refused to pretnt a rule for a cer- 
tiorari in order to bring np an order made 
by justices at quarter sessions, that exclu- 
sive audience should be granted to barris- 
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ters there at aU times when four barristers 

were present . 

Sir F. Kelly, Solicitor* Genera), applied for a 
rule to show cause why a certiorari should- not 
issue to the justices of Denbighshire, for the 
purpose of removing into this court an order 
made by them in January last, confirming a 
previous one made the 1st of July, 1845. , It 
appeared from the affidavit of Mr. Evans, an 
attorney, that at the general quarter sessions 
held in and for the county of Denbigh, on the 
1st of July, 1845, an order was made by the 
court, which was in the following terms:— 
“ Ordered, that the request of the barristers for 
exclusive audience he granted at all times 
when four barristers are present. Tlfis order 
to takcTffect frotn the next quarter sessions in* 
elusive." At the January quarter sessions, 
184G, this order was reconsidered, reviewed, 
and confirmed by the justices. That, before 
the making of the first order, no barrister had 
even attended or practised at any court of 
quarter sessions in the said county, nor at any 
court of sessions in the principality of Wales, 
except on a special retainer, and that the attor- 
neys and solicitors of the superior courts at West- 
minster, or, until the abolition of the special 
judicature of Wales, of the court of great ses- 
sions for the county of Denbigh, practising in 
the said court of quarter sessions, had at all 
times audience in the said court, and derived 



thereof, certain members of the bar have since 
attended the quarter sessions, and have claimed 
and been permitted to have exclusive audience 
as advocates, and audience has been refused 
by the said court to Mr. Evans and several 
ot her attorneys of the superior courts at West- 
minster, practising in the court of quarter ses- 
sions at Denbigh, to whom the making of the 
said order has caused considerable pecuniary 
loss. 

It was contended that, although tb© justices 
might have power to regulate their own pro- 
ceedings, still such a rule would cause great 
hardship, more particular to the poorer suitors, 
who would he obliged to incur the greater ex- 
pense of employing counsel instead of attorneys 
according to the ancient usage of the court. 
In Cottier v. Hicks,' Lord Tenterden, C. J., re- 
fers to the inconvenience felt from the want of 
regular attendance of barristers at remote 
places, and the heavy and ruinous expense 
likely to ensue; ana Parke, J., says, “No* 
person has a right to act as an advocate with- 
out the leave of the court, which trust of ne- 
cessity have the power of regulating its own 
proceedings in all cases where they are not al- 
ready regulated by ancient usage." 

Lord Denman, C. J. I think the rule is 
most important, that all courts of justice 
should regulate their own proceedings. The 
exception to the rule, arising frotn occasions of 
ancient usage, as stated by ray brother Parke, 


* 2 Barn. & Adol. 663. 


334 Superior Courts: Queer's Bench.— Q & Practice Cwfc-v 

SfiW • / n,»o* J 7 ' 11 , * i . 3 M 

4ffetKrt appear to me to apply to stick a case, issue had been joined upon the plea, pf 
5P present 1 of different cksseg of the pro* J guilty, and two others denying tbe» plainfiff 1 'a 
ifsuop claiming to be heard. I think the rule .right, Before trial the cause was referred by 
Ui this case is a wry beneficial one. The ar- an order of Lord Denman, at chambers,, the 


gui^ent i n favour of admitting attorneys to be costs of the suit to abide the event of the award# 
hearq instead of barristers on account of the and the arbitrator found all the issues for tha* 
expense as to costs, would apply equally to per. plaintiff with 6d. damages on the first isspp. 
sons who would work for less charges than at- The Master, upon taxation, having allowed the 
toweya. It would apply to this court as well i plaintiff his full costs — 
as to others; in fact, it would be equally just! In Michaelmas Term, 1845, B:V. William* > 
in all cases whatsoever. We frequently sit moved for and obtained a rule calling upon tha 
here to try causes which arc of small amount, plaintiff to show cause why the taxation should 
but that of itself is no reason why attorneys, or 1 not he reviewed, upon the ground that, inafl- 
persons who would accept even smaller remu- 1 much as the damages had been assessed at a 
^ration, should he entitled to audience as sum less than 40*., the plaintiff was not enti- 
meenbers of the higher branch of the profession tied to any costs of suit by reason of the stat. 
are. I tbiuk it is quite necessary for, the in- 1 3 & 4 Viet c. 24, b. 2. 

terest of all that there should he an order, — I Butt and Gray now showed cause. Before 
a privileged order, in courts of justice, and the passing of the act 3 & 4 Viet. c. 24, s. 2, it 
that we should not interfere with the discretion is clear that the plaintiff would have been enti- 
of the sessions in laying clown this rule in the tied to costs of suit under the S'atute of Glou- 
exercise ot its undoubted power of regulating 1 cester, 6 Ed. 1, c. 1, s. 2, for the action being 
its own practice. If no barristers attended the an action on the case, was not within the stat. 
sessions, it would he a different thing, hut here 22 & 23 Car. 2, c. 9. Now the plaintiff is in 
they do. The discretion has been exercised precisely the same situation as if the first raen- 
nere under some limitation ; that is, that unless tinned act had not been passed, for its provi- 
there shall he ft sufficient number of barristers sions arc expressly confined to cases in which 
present, attorneys shall he heard. If, instead of the plaintiff recovers “ by a verdict of a jury.” 
the limit being four, the sessions had saul sixty, Taylor v. Rolfe , 5 Q. B. 337. Here the 


tlie reason now relied on of expense would 
have been equally valid ; for a poor man would 
find equal difficulty in employing a banister 
out of the grcaterguunbrr as out of the lesser. 
I he reason is not sufficient to satisfy me that 
this order should he quashed ; and I am there- 
fore of opinion that tnis rule ought not to he 
granted. 

Pattcson, J., concuried. 

Rule refused. 


tfhtrriVsf Brad) fJrartirr Court. 
Griffiths v. Thomas. May 5th, June 12th. 
COSTS, STAT. 3 & 4 VICT. 24, WUKN 1 NAP- 


right to recover costs depends wholly upon 
agreement, ami to recover them, the plaintiff’s 
only remedy is upon the award. It is not at 
all likely that the recent statute was in view of 
the patties, for tlie submission contains no 
clause enabling the arbitrator to certify under 
it. Swinglchurst v . Alt ham , 3 T. It. 138, and 
' Ward v. Mai finder , 5 East. 489, which will be 
1 relied on by the other side, are inapplicable, 
for in those cases the actions referred were 
' cleaily within the statute 22 & 23 Car. 2, c. 9 ; 
and it was merely decided that an arbitrator 
under a reference by order of nisi prius, had 
no power to certify for costs under that act, in 
the absence of an express clause in the order 
enabling him to do so. The Statute of Glou~ 
coster alone is applicable to this case, and then, 
the event,” and the 


I’MCABLK IN CASK OF ARBITRATION. 

An action on the case for the disturbance of the costs are to abide 

a watercourse teas, after issues joined upon event has turned out to he in favour of the 


plaintiff, lie is entitled to full costs of suit. 

Martin and E. V . Williams rontrft. Un- 
doubtedly, as there is no verdict, the stat. 3 Sc 
4 Viet, c. 4, s. 2, does not apply in terms ; the 
whole question depends upon the construction 
of the submission. Now, by the submission, 
taxation , the Muster allowed the p } aintiff\ the costs of the suit are made to abide the event 
full costs of suit ♦ I of the award ; and it is submitted that these 


not guilty, t 
right, but before trial, referred by a judge 3 s 1 
outer to arbitration, the costs of the suit to 
abide the event of the award. The arbitra- 
tor found all the issues for the plaintiff, 
but assessed the damages under 10 s. Upon 


words by a series of decisions have been held 
to mean that the costs are to abide the legal 
event, or in other words, to go in the same way 
as they would have done if a verdict had been 
found by a jury in the terms, and to the same 
. effect as the award. Sicinglehurst v. Alt ham. 


Held, (upon motion to reciar the taxation ,) 
that inasmuch as the statute 3 <J* 4 Viet, 
c. 24, was confined in terms to a recovery 
by the verdict of a jury, and as it did not 
oppehr by the order of reference that the 
parlies contemplated bringing themselres > 
within the provisions of that act, the plain • I 
Iff was entitled to full costs under the* :i!r 

Statute of Gloucester, and consequently, that* VuL- , . , . . 

the taxation was correct. jwrtie*, then, must fee supposed to iba in the 

'same situation as if a verdict had been re- 
Casb for diverting a watercourse, in which | turned, in which case the right to costs would 


Highnam v. Hassell , cited in 3 
1\ R. 139; Butler v. Grubbs, cited in 3 T. R. 
Ward v. MalUnder , 5 Bast. 489* The 



Coleridge, J.* It is plain that the 
stirt. ; 3 & 4 Viet. c. 24, 8. 2, does not apply in 
terms; for* the plaintiff does not recover his 6 d. 
by the verdict of a jury. But it was contended, 
that as the parties must be taken, to have con* 
tern plated the bringing themselves within the 
Statute Of Gloucester, so must they also within 
the recent statute above-mentioned. There is 
some difficulty in supposing this, where the ac- 
tion was clearly brought, not for real damages, 
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have been determined Secdrdmgtotbe statutes j ft&e the jurisdiction of &e county court wa 
in force as. to costs, and the damages being 
uHder 40*., without a certificate; the plaintiff 
woWd be entitled to no costs whatever. 

' 1 . ' T Car. adv. cult . 



plea giving rise to the question of freehold, ana' „ 
the court said the county court bad u no power 
after freehold pleaded to proceed in the cause, 
neither directly nor collaterally, and therefore 
the proceedings here after that was pleaded, 
were coram non judice and void.” Here the 
freehold was a question collaterally arising, al- 
though the finding of the jury was confined to 
the issue of bailiff or no bailiff, and there* 
fore, it is submitted, the jurisdiction ceased. 
Channel f, Serjeant, for the defendant in error. 


but to try a right, ana yet no power was given } The case of Cannon v, Smallwood put in issue 
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to the arbitrator to certify to that effect. It 
seems to me that the true meaning of the sub- 
mission is what its words import, that the 
costs, that is, the payment of costs, should fol- 
low the event, i. e., the legal event of the 
award ; that he in whose favour the decision 
was should be paid by the other party the costs 
of the suit. 

Rule discharged, without costs. 


Common ©leas. 

Teaniswood v. Pattison . Trinity Term, 1846. 

COUNTY COURT JURISDICTION. — PROCEED- 
INGS VOID AFTER FREEHOLD PLEADED 


distinctly a charge on the freehold, in which 
respect it differs from the present case. The 
record h$re shows that the defendant was a 
total stranger to the freehold. 

Allen, Serjeant, was heard in reply. 

By the court. The case of Cannon v. Small- 
wood is as nearly in point as could well be ex- 
pected, and there, as well as here, the freehold 
arose only collaterally. Tlio authority of that 
case, though perhaps rather startling at first, 
is supported in principle by a passage in Lord 
Coke’s commentary upon the statute of Glou- 
cester, to he found in tne second Institute, 310, 

1 311. He saye, speaking of the sheriff's juris- 
j diction to try the plena ill trespass. — “ Neither 
, shall he hold plea of trespass for taking away 
IVkere in an action in the sherds county i '? cl,arlt ' rH concerning inheritance or freehold, 
court the right of freehold is pleaded, the i { '> r ll jn ><»*', «<»d |»l«cit« conceN 

jurisdiction of the cou.t no longer exists, i™""* ^ai tasscu »cn|.ta hberum tentementum 
and all substauent proceedings become void, , tangentm m diqmbwi cunw quas record, , m 
and this although the issue in the cause be non ]>a'»cnt eccuiidnm legem et consuetnd.nem 
joined solely on another question. ! regm Anjflw wnc hrev. Ue B .« plncitan non dc- 

J J j bent. In the present case, therefore, the 

This was a writ of error on a false judgment 'judgment of the county court was void, and 
from the county court of the tslicriil of York- the plaintiff in error is entitled to judgment, 
shire. From the. record of the court below it : Judgment for the plaintiff in error, 

appeared, that the action was in replevin for, j 
as the declaration alleged, taking the cattle, | 

goods, and chattels, See. of the plaintiff, in a ’ l£jtf!)eQUcr. 

certain place called “ Bootham Stray.” To this T r| , . . .., . . 

declaration the defendant made cognizance : ^ j(iiV Vm Thompson. J nnitylenn, -rul June, 


under a distress, as bailiff of the mayor, See. of ! 
the city of York, because the said place in j 
which, &c. was the close, soil, and freehold of! 
the said mayor. See., and the said cattle are 
their damage feasant. To this the plaintiff 
pleaded, denying that the defendant was the 
bailiff of the mayor. See. of the city of York, 
and that as such ne had taken the said cattle, 
modo et forma , and thereupon issue was joined. 
The record then further stated the finding of 
the jury in favour of the plaintiff and that they 
had assessed the damages at 5/., together with 
is. for costs, whereupon judgment was entered. 

Alien, Seijeant, (Hew with him), in support 
of the writ of error. The pleadings in this 
case raised a question of title to land, and thcre- 

.• Tbie judgment was delivered by Wight - 
man, J., at the request of Coleridge, J., who 
was absent during Trinity Term, on account of 
indisposition. 


184(3. 

PARTICULARS OF DEMAND#— VAHIANCK. 

Jn on action for u:orh and labour , the particu- 
lars of demand stated that the plaintiff 
sought to recover 450/. for his services as 
clerk to the defendant , from October , 1 837, 
to October , J839» at literate of 200/. per 
annum. At the trial the plaintiff claimed 
the money for commission on business done 
by the, defendant. Held, a fatal variance, 
and that the plaintiffs could not recover un- 
der that particular. 

Assumpsit for work and labour. Pleas non 
assumpsit. The particulars of demand delivered 
with the declaration were as follows : — “This 
action is brought to recover from the defend- 
ant the sura of 450/. claimed by the plaintiff 
for his services as clerk or manager to the de- 
fendant from th e month of October, 1837, to 
the month of October, 1839, both inclusive.” 
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A mamom w m taken nut btfcrffc a judge for 
further and better particulars, when an order 
was made, and the following particulars de- 
livered — “ This action is brought to recover 
from the defendant the sum of 450/ claimed 
by the plaintiff foi hie services as clerk or 
manager to the defendant fiom the month of 
October, 1837, to the month of October, 1839, 
both inclu-uie, at the rate of 200/. per annum 99 

At the trial it appeared that the plaintiff 
sought to recover for commission upon the 
amount of business done by the defendant as a 
banker, and for that purpose gave evidence, 
that m the first year the amount of business 
done was 30,000/, and m the second year 
90,000/. The learned judge was of opinion 
that, under the pal titulars delivered, the plain- 
tiff could not set up any claim, except fox 
salary at the rate of 200/ a year, and directed 
a verdict for the plaintiff, reserving leave for 
the defendant to mov e to enttr a nonsuit, or 
for a new tual A rule nisi having been 
obtained. 

Brown showed cause The defendant could 
not have been misled A paiticular of demand 
is not to be consttucd toostnctly , it is enough 
if it gives the notice of the nature of the plain- 
tiff’s claim, so as to enable defendant to meet 
it “ In a note to the case of Hurst v Watkins , 
1 Cam!) 68, it is said that if the plaintiff’s par- 
ticuLa conveys the requisite information to the 
defend nit, liowc\er niaciuiately it be drawn 
up, it is sufficient ” r i he authority cited is 
Day and othn assu/nas, , v Bower , 
Sittings aftei Ililaiy term, 1806, where a 
wrong name was mseited in the particulai 
In the present case but one set of s rvices has 
been peifoumd by the plaintiff foi the defend 
ant, and tic could not liav e supposed that the 
plaintiff was going ioi an) thing else AN litre 
the plaintiffs, s pud men hunts, mad vei tently 
delivered a bill of particulus foi goods sold 
in then trade of bnuus, the court discharged 
a rule foi a nonsuit, it appearing that the de- 
fendant had been licithci sui prised noi milled 
Zambuth and another v Hoff , 8 Bing 111. 

Jervis and Compton in suppoit of the rule 
The ease cited fiom Campbell’s lepotts is not 
law It is no cutciion that the defendant has 
not made an aflidawt tint he was misled, for 
in most cases the defend uit must be awaie of 
wliat the contract was , but he ought to have a 
clear notice of \\h \t the pi untift is going foi 
The defendant did not come to piove the real 
amount of commission but to dispio>e the 
claim toi salaiv 

Po/ZocA, C. B It appeals to me that at the 
close of the plaintiff s case he ought to have 
been uoxisuited 11 k paituulirs of demand 
fiet up a elutn foi silary, and the evidence ad- 
duced show ed a claim for commission 1 here 
is a very substantial distinction between the 
cases Commission i* claimed for sei v ices not 
in the capaeit) of a clerk, but salary can only 
be due in respect of semces as a cltrk In my 
opinion the defendant might easil) have been 
misled The rule will be absolute for a new 
trial on pay ment of costs 


Alierson, B. 1 am alio of opinion that tbef^ 
is a variance between tbe particular and the evi- fc 
dence. The object of a partictflar is to give the 
defendant substantial information of what the 
plaintiff is going for. The cases cited have cer- 
tainly gone to great lengths m supporting particu- 
lars, but there circumstances existed from which 
it appeared that the parties were not misled. A 
particular which would not mislead an acute 
attorney might mislead an obtuse defendant. 
The question is reduced to this, whether, upon 
all the circumstances being looked at, a reason- 
able man would be deceived by the form of the 
particular That was the real ground of the 
decision m Zambirth v Roff Here the plain- 
tiff by hiB first particular demands 450/ , the 
defendant then goes before a judge and says, 
“ I do not know how the plaintiff means to ask 
450/.,” and the judge orders a better particular 
when the plaintiff says that he claims for his 
services as clerk at the rate of 200/ a year. 
When the case comes to be tned it turns out 
that the real demand is not for sen ices as a 
clerk, but for commission The defendant only 
comes *o prove that he never made a bargain 
with the plaintiff for salary as a clerk. 

Rolfe , B I am of the same opinion Theie 
are many cases in which the particulai s have 
been directly and positively wrong, and y et the 
courts have decided that undet the particulai 
circumstances they were not calculated to mis- 
lead Those cases stand altogether on a differ- 
ent footing from the present, for here the de- 
fendant must have been totally at a loss to 
know what he was to come prepared to prove 
Particulars of demand ought not to be scanned 
with the mcity of a special plea, but the pre- 
sent paiticulars are cleaily calculated to mis- 
lead the defendant 

Platt , B , concurred 

Rule absolute for a new tual on payment of 
costs r 


ttanfuuptcj). 

In re Litton . July 16, 1846. 

RESIDENCE OP INSOLVENT PETITIONEE. 

To satisfy the requirements of the statute 7 4 
8 Vut c 96, there must be a continuous 
i evidence wtthin the district of the court , 
for twelve months next preceding the date 
of the petition 

Tin stat 7 & b Viet c. 96, 8 2, gives the 
form of a petition for protection from process, 
(Schedule A , No 1,) and provides that if such 
petition shall not be m the form prescribed, 
such petition shall be discharged The pre- 
scribed form of petition contains the following 
words — "That your petitioner has resided 
twelve calendar months within the district of 
tins honourable court, that is to say, [rarer/ the 
places and periods of f estdence ”] 

In the present case the petitioner had in- 
serted his place of residence, from which it ap- 
peared that he resided within the district of this 
court for more than two years antecedent to 
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i qi November l#45, but in that 
iranth^Went to reside in France, and continued 
tq^re ftor a apace of fifteen weeks, and then rp- 
tuyned to England, and had since resided within 
the district. 

On the part of a creditor the objection was 
taken, that the petitioner had no locus standi, 
inasmuch as it appeared that he had not re** 
sided continuously within the district for twelve 
months next preceding the date of his petition* 
The 1st sect* of the act provided, that a petition 
may 'be presented to any court, * ( within the 
district or which the petitioner shall have re- 
sided within twelve calendar months/ 9 &c., but 
the residence here referred to was a continuous 
residence, otherwise a party might petition in a 
district in which he only paid occasional visits, 
so that in the whole such visits extended over 
a space of twelve months. On the other 
hand it was argued, that the construction con- 
tended for would materially limit the operation 
of the act, and render its provisions inoperative 
as regarded any person who by reason of busi- 
ness or pleasure, or even for health, had quitted 
their residence for any period — even for so 
short a period as a week — during the twelve 
months next preceding an application to this 
court. 

Mr. Commissioner Fane was of opinion, that 
upon the true construction of the act of parlia- 
ment there must be a residence within the 
district of the court for twelve months next 
preceding the date of filing the petition, lie 
was also of opinion, that the residence must he 
substantially a continuous residence. He did 
not mean to say that a Bhort absence from the 
district for any purpose of business, or for 
health, or even for pleasure, with an intention 
of returning, would deprive a person of the 
right of petitioning; but here the petitioner 
went to reside in France for fifteen weeks, which 
was a considerable portion of the twelve months, 
and no explanation was given of the circum- 
stances or of his motives for such a change of 
residence. Under those circumstances he came 
to the conclusion that he had no jurisdiction to 
entertain the petition, which must he dismissed, 
and the petitioner remanded to his former 
custody. 


NOTES OF THE WEEK* 


OPENING TIIE COURT OF COMMON PLEAS. 

On Monday last, Mr. J. S . Worthy inquired 
of the Attorney-General in the House of Com- 
mons, whether the present government in- 
tended to open the Court of Common Pleas. 
He believed the late government bad proposed 
a measure for that purpose with the sanction 
of the late Lord Chief Justice. 

The Attorney-General said he had not been 
enabled to have a communication with the 
Lord Chancellor on the subject, but he believed 
it was the intention of his noble and learned 
friend, on the part of her Majesty’s govern- 
ment, to propose a measure for opening the 
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Court of Common Pleas to the whole profes- 
sion. He could not pledge himself that the 
measure would be passed this session, but he 
would do his best to have such a measure 
adopted. 

FUTURE SITTINGS OF TIIE COURT OF CHAN- 
CERY IN AUGUST. 

The Lord Chancellor , upon taking his seat, 
on the 22nd July, said, that he would not inter- 
fere with the arrangements which had been 
made this year for the court to rise for the long 
vacation, but it must be understood that 
another year the court would continue to sit 
until what was formerly' the usual time, unless 
the state of business justified an earlier ad- 
journment. 

Mr. Cooper inqii red, for the information of 
the bai* and solicitors, whether liis lordship 
would hear appeals after the last seal ? 

The Lord Chancellor replied, that if the mo- 
tions and petitions were disposed of on Friday 
or Saturday, which it was suggested was 
probable, he should then continue the appeals 
until the rising of the court. 

LEGAL OBITUARY. 

July 23. — At Cirencester, James Hobson 
White. Esq , Solicitor. Admitted on the Roll, 
Trinity Term, 1831. 

July 23. — Thomas Rhodes of Davies Street, 
Berkeley Square. Admitted on the Roll, Easter 
Term, 1823. 

July 24. — John Hannan, of Chester Place, 
Kennington, Solicitor, aged 50. Admitted on 
the Roll of the Common Picas, 12th Feb. 1820. 

POSTPONEMENT OF TIIE SHORT- FORM CON- 
VEYANCE BILL. 

We are glad to be enabled to state, on autho- 
rity on which we can rely, that this bill has 
been withdrawn for the present hession. 

The General Registry Bill, no doubt, must 
also be postponed. 


PROCEEDINGS IN PARLIAMENT RE- 
LATING TO THE LAW. 


Itofial Assents. (27th July, 1846.) 
Corresponding Societies and Lecture Rooms 


ftottsc of 2Lurt*. 

NEW BILLS. 

Recovery of Small Debts and Demands in 
England. — In committee. See p. 305, ante. 

Juvenile Offenders. In Committee. Mar- 
quis of Westminster. 

General Registration of Deeds •— For 2nd 
reading. Lord Campbell. 

Religious Opinions Relief.— Passed. Lord 
Lyndhurst. 
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jhv)iAn^ for deterritg AroMeaM’ Wift- 
MAMM, «c.— In Committ* Lord Desman. 

Game Law*. To be reported. 

Small Debt Comte s. 

St. Auetell. In Committee. 

Birkenhead. In Committee. 

Common* Enclosure. Commons Amend- 
ment to be considered. 

Tithe Act Amendment. For 2nd reading. 

jfcottst of Commons. 

NSW BILLS. 

Bankruptcy and Insolvency. — Re-committed. 
See the bill, 3K L. O. 569. Mr. Hawes. 

Roman Catholics 9 Relief. — Re-committed. 
See the bill* p. 402, aute. Mr. Watson. 
Northampton Small Debts Court. 

Poor Removal. — Passed. 

Death by Accidents Compensation • In Com- 
mittee. 

Deodands Abolition. — In Committee. 

Total Abolition of the Punishment of Death. 
Mr. Ewart. 

County Rates. For 2nd reading. 

Commons Enclosure, No. 2. Passed. 

Duty on Books and Engravings. Passed. 
Insolvent Debtors Amendment Act- For 2nd 
reading. 

Recovery of Salvage. For 3rd reading. 
Drainage of Land. Re-committed, 

Opening the Common Pleas. 

POSTPONED. 

Charitable Trust Accounts. 

Real Property Conveyance. — * w Sec p. 327, 
ante. 


THE EDITOR’S LETTER BOX. 

A correspondent observes that, although wc 
take considerable interest in the subject of 
codification, he does not recollect to have seen 
in our pages any allusion to the sentiments of 
the late Mr. J. W. Smith, stated at the end of 
the introduction to his Compendium of Mer- 
cantile Law. Mr. Smith was of opinion that 
the criminal law ought certainly to he codified, 
as also the whole of our remedial system, (for- 
malities and actions); but that the codification 
of the law of real property would be useless, 
and that of the mercantile law positively mis- 
chievous. Anything from the pen of a man of 
so lucid and philosophical a mind must be 
worthy of attention, and we shall certainly find 
place in our columns for an early notice of Mr. 
Smith’s views on this subject. 

Amongst other advantages in the plan 
adopted in the Analytical Digest, our readers, 
(whether practitioners or students,) will ob- 
serve, chat instead of the old method of giving 
all the points decided in one alphabetical order, 
whether common law, equity, bankruptcy, 


criminal, or ecdemsticaL they tee Mjr ar- 
ranged in appropriate parts or sections. Thu*, 
last week we gave all the cases bearing on the 
doctrines or principles of equity, and the effect 
of those decisions will be much better under- 
stood when so collected, than when scattered 
over a larger space, and intermingled with 
points of pleading, practice, evidence, See. 

This week we insert the Decisions on the 
Construction of Statutes and the Construction 
of Wills. Those on Pleading will follow next. 

“ A Juvenile Subscriber 99 states that A. is 
articled to JB.»in the usual manner, except that 
the term is seven years instead of five, in the 
profession of an attorney and solicitor ; but at 
the end of the articles there is a proviso to the 
effect that if B., the master " shall die or retire 
from practice after the expiration of five, but 
before the expiration of seven years; it shall not 
be necessary for A. to be assigned, or serve for 
the residue of the term, but that the same term, 
if not contrary to law, shall cease and be at an 
end to all intent and purpose as if the same 
had expired by effluxion of time.” We are not 
aware that such a proviso is invalid or repug- 
nant to the context of the articles ; and think 
that a service for five years will be valid under 
the circumstances stated. 

The remarks of “ Tyro 99 on the non-cultiva- 
tion of timber on copyhold property have been 
received. 

The letter of one of the committee of the 
proposed Articled Clerks 9 Society shall be con- 
sidered. The zeal of the writer for professional 
instruction and improvement is highly praise- 
worthy, and we shall fully notice his remarks 
and suggestions at the earliest opportunity. 
He u ill find, however, that the charter of the 
I. aw Society does not authorize tl?e admission 
to the library of any other than “ clerks serving 
under articles, or who have served their articles 
to members of the society” A copy of the 
charter is given in vol. 30, L. O., 47 7. Se« 
section 12, p. 479. ' * 

The non-appearance in our list for Michael- 
mas Term of the name or “Charles Tudor 
Steedman,” is accounted for on his own state- 
ment. The notices were given after the usual 
time, but as the judge granted an order for re- 
ceiving them nunc pro tunc 9 we presume there 
will be no difficulty in obtaining admission. 
The name, however, appears in the court list 
for the last day of TWntrty, and not Michaelmas 
Term. Our correspondent had better inquire 
into this at the Master’s office. 
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u Quod magi# ad no« 

Pertinet,et n ©scire malum est, agitamua,” 

lion at. 


THE LORD CHANCELLOR’S SPECIAL 
ARRANGEMENT AS TO PAYMENT 
OF RAILWAY DEPOSITS OUT OF 
COURT. 


The act 1 & 2 Viet. c. 117, which pro- 
vides for the custody of deposits standing 
in the name of the Accountant-General of 
the Court of Chancery, to the credit of, 
railway and other public companies, enacts, 
that such deposits shall be paid back to 
the parties entitled on the occurrence of 
any one of four distinct contingencies, viz. : 
1st, in the event of the bill before parlia- 
ment being withdrawn ; 2ndly, of its being 
rejected ; JJrdly, of its passing into law ; 
and 4thly, supposing none of those three 
events to have {aken place, then absolutely 
and under all circumstances, the money 
must be restored upon on application to 
the court for that purpose at the close of 
the session. The course of proceeding is 
prescribed Hy the act ; directing, that on 
the occurrence of any one of these four 
contingencies, a petition may be presented 
in a summary way, ex parte , and on that 
petition an order will be made for payment 
of the money out of court. 

the unprecedented magnitude of the 
railway deposits made at the commence- 
ment of the present session, in pursuance 
of the Standing Orders of Parliament, ren- 
dered it peculiarly desirable that all fa- 
cilities should be furnished towards the re- 
issuing of these prodigious sums the moment 
the proper time should arrive for making 
the application, inasmuch as the locking 
up of capital is an injury to the public as 
well as an oppression to individuals. 

Before money can be paid out of court 
certain forms have to be gone through. 
The Accountant General must execut^ 
Vol. xxxn. No. 061. 


the order which the court by the act of 
parliament is required to pronounce. With- 
out the co-operation of this functionary and 
his subordinates the order of the court will 
be nugatory. Now, one would have 
thought that, regard being had to the state 
of public business, the extension of the 
parliamentary session beyond the usual 
period, and above nil, the vaetness of the 
sums standing in the name of this officer, 
and which by the close of the session must 
be imperatively required by the public 
companies engaged in railway speculations, 

we say it might have been expected, in 

reference to these considerations, that at 
such a period the Accountant GeneraTs 
office would be kept open till all demands 
upon it incident to the close of the session 
should admit of being satisfied. At all 
events, we should have hoped that the 
period of closing the Accountant General's 
office would have been appointed for a day 
somewhat later than usual, in consequence 
of the peculiar pressure ot the present mo- 
ment. This, we say, would have been 
but a reasonable expectation under the 
circumstances of the case. Our readers 
will therefore be not a little startled to 
find that the day fixed by the late Chan- 
cellor, Lord Lyndhurst, for closing the 
Accountant General’s office is not later, 
but considerably earlier than any fixed for 
a similar purpose in former years ; for not 
only does Lord Chancellor Lyndhurst, by 
his Order of 1st July, enjoin that the 
books of the Accountant General be closed 
« from the 15th of August to the 29th of 
October,” but he goes on to say, that u no 
purchase, sale, or transfer of stock be 
made by the said Accountant General, un 
less the order be left at his office on or 
before Friday the 7th of August and 
that 11 no order for the payment of money 

Q 
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out of court be received at the Accountant 
General’s office after Monday, 10th Au- 

S ust.”* We are satisfied that those who 
rew up this order and procured it from 
his lordship, omitted to bring under his at- 
tention the clauses of the act of parliament 
which gives a legal Tight to railway com- 
panies to get their money out of court on the 
occurrence of the contingencies to which 
we have adverted ; ' a legal right which 
this order was calculated, in many in- 
stances, to defeat ; for there are still seve- 
ral important railway bills which, although 
carried beyond all risk of parliamentary 
impediments, will not receive the royal 
assent until a period when it wou!£ be too 
late under Lord Lyndhurst’s order to ob- 
tain either a transfer of stock or a pay- 
ment of money out of court ; so that if 
that order were allowed to stand, a very 
great private inconvenience and oppression 
would be the consequence, there being, 
we understand, nt this time upwards of 
two millions of money locked up in the 
Bank of England in the shape of railway 
deposits. 

In this situation a petition was presented 
to the V. C. of England last week on be- 
. hnlf of the Sheffield, Kotheram, and Goole 
Railway Company, stating, that " their 
deposits, amounting to upwards of 60,000/ 
had been converted into exchequer bills ; 
that their bill had passed the House of 
Commons and likewise the committee of the 
House of Lords, but that the Royal Assent 
was not anticipated till the 7th of August, 
when, under Lord Lyndhurst’s order, it 
would be too late to obtain a transfer of the 
stock, though not too late to obtain a pay- 
ment of the money out of court, if by finy 
process the stock could be converted into 
cash in the meantime. The prayer of the 
petition therefore was, that the exchequer 
bills might be immediately sold and con- 
verted into cash, to continue vested in the 
Accountant Generals name, subject to the 
’future order of the court. Mr. Macqueen 
having stated the nurport of the petition, 
his Honour stated uis opinion, upon looking 
into the act, that lie had not authority to 
.grant what was asked, but that the appli- 
cation was a proper one to submit to the 
attention of the present Lord Chancellor. 
Accordingly, on the last day of the recent 
sittings the matter was blight udder the 
attention of Lord Cottenham, who at once 
stated that he had given orders for an ar- 
rangement to be made whereby the Ac** 

,* : See .the order of .Lord Lyndhnret infcfae 
Legal Ojperver of the 13th July, p. 276. 


countant General’s office would be kept 
open for the purpose of giving effect to the 
provisions of the act of parliament, and 
enabling railway and other public compa- 
nies to get back their deposits at the close 
of the session, whatever might be the state 
of their parliamentary proceedings. This is 
an important arrangement, with which [it 
were well that the profession should oe 
thoroughly acquainted. 


THE LOCAL COURT BILL. 

WITH THU ALTERATIONS OF THE PRESENT 
GOVERNMENT. 

This bill is now pressed forward at a 
rapid rate : it has gone through the com- 
mittee and is appointed to be read a third 
time, and will probably pass the Upper 
House before our day of publication. We 
shall briefly state the alterations made by 
the present government. 

By the late bill the judges of theuiew 
courts were to be such barristers or at- 
torneys as were on the 1st June judges or 
! clerks of the existing courts specified in 
the schedules, (see pp. 213, 287, ante.) 

By the amended bill the Lord Chan- 
cellor may appoint as many judges as may 
be needed, being barristers of 7 years, or a 
barrister or attorney appointed under the 
acts specified in the schedules. In the 
late bill it was provided that no attorney 
appointed under this act shall by himself 
or partner be concerned as attorney or 
agent in any proceeding in c any court under 
the act. Now, he is also restricted from 
practising in any court of law or equity. 

There are several new clauses in the 
amended bill, viz. : — 

That the judges of the following courts 
acting on the 1st June last, are to be con- 
tinued in office and appointed the first 
judge under this act : — 

Courts of request for the cities of Batk 
and Bristol , and the boroughs of Liverpool 
and Manchester • S. 9. « 

Courts Baron of the manors of Sheffield 
and Bccleshall. S. 10. 

County court of Middlesex. S. 11. 
Court baron of the honor of Pontefract . 
S. 12. 

Provision is also made for the lords af 
manors having rights of appointing judges 
and clerks under the acts mentioned in 
schedule D.,~ giving them the appointment 
to the next vacancy, subject to.the approval , 
of the Secretary .of State. S. 13, 

Neither in the former nor the present 
bill ate attorneys rendered eligible sop- 
. £ly vacancies on the death, resignation, or 
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removal of the present judges. By the 
late bill^ such vacancies were to be filled 
by barristers of three years 9 and by the 
new bill of seven years practice. 

So in the appointment of a deputy in 
case of illness* such deputy in both bills is 
required to be a barrister of three years* 
'practice. 

There ts a new clause authorizing the 
appointment of two clerks in populous dis- 
tricts. S. 21. 

On the subject of the patronage con- 
ferred by the bill and the qualification of 
the judges to be elected, our learned con- 
temporary, The Law Magazine* well ob- 
serves : — 

i€ Let the dispensers of these offices be 
the high-minded chiefs of. the courts of 
Westminster, or the five judges who are to 
draw up the rules of proceeding ; their ap- 
pointments will satisfy the whole country, 
and not a murmur will escape the profes- 
sion. ' Let competency thus adjudicated 
be the sole qualification for the office. Let 
both branches of the profession be open to 
the selection of the judges. Why exclude 
attornies ? There may be cases in which 
they will be the fittest persons to fill the 
office. Let these places be laid open to 
free and honourable competition, — the 
competition of merit. Having secured the 
highest competency and integrity in the 
electors, the rest may be safely left to 
them, and all classes of the profession 
ought to be freely eligible/* 

TJie clauses in this are the same as in 
the previous bill as to the power of a judge 
Of the superior courts to order the action 
to be removed when above 5 on such 
terms as he may think fit, (S. 83) ; and as 
to the concurrent jurisdiction of the su- 
perior courts where the plaintiff resides 
more than twenty miles from the defend- 
ant. S. 125. 

There is also the same clause as in the 
previous bill, depriving a plaintiff* of his 
costs if he recover less than 201. in the 
superior court, unless the judge certify that 
the action was fit to be brought in tne su- 
perior court. S. 126. 

It is said that there is a general desire 
on the part of the public to establish these 
courts. If this be true, there will be no 
danger in leaving the option of resorting to 
the superior courts where the sum exceeds 
61. Let, then, the jurisdiction clause be 
altered accordingly. In s. 67, “ practising 
attorney w instead of “person.” S. 84, 
“ leave of the judge " should not be ne- 
cessary. 


PRACTICE AT THE JUDGES’ 
CHAMBERS. 

: REFUSAL TO SION A BILL OF BXCBPTIONS. 

A circumstance of an unusual nature, 
and which has excited some curiosity 
amongst the profession, occurred at the 
judges' chambers during the last week. 
According to the report which appeared 
in the daily papers, Chief Baron Pollock* 
who is the vacation judge, and at present 
transacts the chamber business of all the 
courts of common law, in pursuance of an 
authority constantly exercised by the 
judge* at chambers of late years, made an 
order setting aside a demurrer as frivolous. 
The party whose demurrer was thus sum- 
marily disposed of, thereupon, tendered to 
the Chief Baron a bill of exceptions form- 
ally prepared and engrossed, and requested 
his signature, in order that the matter 
might be discussed before a court of error* 
The Chief Baron, however, declined to 
sign the bill of exceptions, or even to pe- 
ruse it with a view to seeing that the point 
which he had determined was correctly 
and regularly stated, upon the ground, 
that the application to sign a bill of ex- 
ceptions upon a matter arising at cham- 
bers was wholly unprecedented and ought 
not to be entertained. 

As the question may probably become 
the subject of judicial decision hereafter, 
it would be premature and opposed to our 
uniform practice to hazard any opinion 
upon its merits ; but in adverting to the 
fact we may also direct attention to the 
statutes and rules of court upon which the 
question arises, and thereby afford our 
readers the materials for forming tlieir 
own opinion, or at all events, better un- 
derstanding the question whenever it 
comes to be discussed. 

The practice of delivering frivolous, or 
as they were commonly called, sham de- 
murrers for the purpose of delay, and to 
impede the plaintiff in his proceeding to 
judgment, was long a subject of well- 
founded complaint, but it does not appear 
tha\ any direct measure was adopted by 
the courts to put an end to the abuse, until 
the rules of practice promulgated in the 
4th year of the reign of his late Majesty 
William the 4th. The second of those 
rules, a which are equally applicable to all 


• The Practice Rules, Hi!* T. 4 Will. 4, are 
distinct from the Pleading Rules promulgated 
in the same Term. The latter were framed 

Q 2 
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the courts of common law, provided that, 
“ In the margin of every demurrer, before 
it is signed by counsel, some matter of law 
intended to be argued shall be stated, and 
if any demurrer shall be delivered without 
such statement, or with a frivolous state- 
ment, it may be set aside as improper by 
the court or a judge, and leave may be 
given to sign judgment as for want of a 
plea.” Under this regulation, a jurisdic- 
tion, the operation of which can scarcely 
fail to have been salutary, has been exer- 
cised by the judges in setting aside de- 
murrers which are obviously frivolous ; but 
it is to be feared that in the haste with 
which businesss is sometimes dispatched 
at the judges* chambers, the principle has 
sometimes been lost sight of, that it is only 
when the objection taken by a demurrer 
is clearly and beyond dispute not well 
founded and there is no ground for argu- 
ment, that a judge should interfere sum- 
marily to set aside a demurrer and give 
leave to sign judgment as for want of a 
plea. b We have heard of some well-au- 
thenticated cases where this course was 
pursued in the first instance, but where, 
after discussion and consideration, the 
court not only refused to set aside the de- 
murrer as frivolous, but gave judgment for 
the party demurring. It is clear, there- 
fore, that the authority should be, as no 
doubt it generally is, exercised with great 
caution, the more especially if the party 
whose objection is thus summarily disposed 1 
of is deprived of the remedy by appeal to j 
a court of error, which a party whose de-' 
murrer is overruled by the court upon ar- 1 
gument, and judgment given for the ad-j 
verse party, is unquestionably entitled to. 

The difficulty of pointing out a mode of 
appeal against the decision of a judge at 
chambers at a period when the courts of 
law are not sitting, probably suggested the 
novel course lately adopted of tendering a 
bill of exceptions to a judge at chambers. 
Bills of exceptions, as our readers are 
afrare, were not known to the common 
law, but were introduced by the 13 Edw. 
1, c. 31, (Westminer 2nd.} It was provided 
by that statute, that "when one that is 
impleaded before any of the justices doth 
allege an exception praying that the jus- 
tices will allow it, which if they will not 

under the express authority of the stat. 3 & 4 
W . 4 , c. 42, 8. 1, and the former under the 
general authority of the courts to regulate their 
own practice, limited and directed by the stat. 
11 G*0 4 , &i Will. 4, o. 70 8, 11. 

? See Walker v. Cattley , 5 Dowl. 592. 


allow, if he that alleged the exception do 
write the same exception, and require that 
the justices will put their seals for a wit- 
ness, the justices shall do so; and if one 
will not, another of the company shall. 
And if the king, upon complaint made of 
the justices, cause the record to come be- 
fore him, and the same exception be not 
found in the roll, and the plaintiff show tlio 
exception written, with the seal of a justice 
put to it, the justice shall be commanded 
that he appear at a certain day, either to 
confess or deny his seal, and if the justice 
cannot deny his 6eal, they shall proceed to 
judgment according to the same exception, 
as it ought to be allowed or disallowed/’ 

The statute appears to have been appli- 
cable originally to decisions upon pleadings 
only, which were at the time of its passing 
carried on ore tarns, c but it was afterwards 
extended to cases where a judge was sup- 
posed to have misdirected a jury, cither at 
bar or at nisi priu * , as to the effect o (‘evi- 
dence. The statute is said to extend to 
inferior courts/ 1 but it has been doubted 
whether it extends to criminal cases. 0 

Mr. Tidd, who has collected in his prac- 
tice much learning on the subject of bills 
of exceptions, states, 1 that the mode of 
compelling a judge who refuses to sign a 
bill of exceptions is, to issue awrit grounded 
on the statute, containing a surmise of an 
exception taken and overruled, and com- 
manding the justices, if it be so, that they 
put their seals, upon which, if it he re- 
turned quod non it a est § an action lies for 
a false return, and thereupon the surmise 
will be tried, and if found to be so, 
damages will be given. 

The bill of exceptions, when scaled, is 
only made use of upon a writ of error, and 
it has been said that where a writ of error 
will not lie there can be no bill of ex- 
ceptions. 8 

REMUNERATION OF SOLICITOUS. 


PRINCIPLES OF TAXATION. 

The following remarks of Lord Lang - 
dale in a recent case 11 are very important 

c See Bulkdey v. Butler, 2 B. & C. 445. 
d 2 Inst. 427. 

* 1 Bac. Ab. 325 ; 6 Willes, 535, Bui. ni. pr. 
316. 

* 9th Ed. p. 862. 

s l Blac. R. 679. Cowp. 501, sed vide, 2 Lev. 
236. 

1 h Lucas v. Peacock , 8 Beav. 1. 
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as landmarks to solicitors, and guides for the plaintiffs in the Master's office and 
taxing masters. There were petitions served on these two imbecile defendants 
complaining of the taxation. His lordship The Master of the Rolls, (after observing 
said : — . . that upon an appeal from the taxing mns- 

“ These petitions involve one important ter the court could not condescend to in- 
point. If solicitors were always justly paid vestigate the items of a bill of costs in de- 
according to the real value of their scr- . tail,) said he would communicate with the 
vicesit would be right to say that they 'taxing master, and give judgment, on a 
should be entitled to payment only for , future day. On the 26th of March last, 
that which has been of real service to their accordingly, his lordship delivered his 
clients ; but we all know that in practice, opinion, in which, adverting to the circum- 
and according to old established rules of! stance of the taxing master having thought 
taxation, solicitors are sometimes very ill -himself called upon to take into considera- 
paid, and in some cases are not paid at all tion the constitution of the suit, his lord- ' 
for very important services rendered by ship laid it down very clearly, “ that if it 
them to their clients. I should he glad to was intended to find fault with the consti- 
see such rules of practice established as tution of the suit under the order of tnxn- 
woiild secure to them a sufficient remime- 1 tion made in pursuance of the compromise, 
ration for all real services, and exclude ! it ought to have been stated to the other 
them from all payment for services pro- ! parties, in order that they might have had 
tended or merely nominal and not real, an opportunity of considering whether they 
The discovery and establishment of such would concur in the compromise upon 
rules would be of great importance to both those terms.” After making this import- 
solicitors and clients, whose real interests ant suggestion, which seems to have been 
are the same ; but in the meantime and i totally overlooked by the taxing master, 
while a solicitor is not entitled to any re- his lordship proceeded to dispose of the 
muncration, or is allowed a very inade- question raised as to the solicitor acting 
quate remuneration for real services, I for both the plaintiffs and the two above- 
should be slow to admit that he is to be . named defendants : — 

deprived of any lawful fees which the ’ “ The solicitor, although acting for the 

established practice of the court warrants, plaintiffs, was responsible for the defendants, 
on the notion that the business charged for and lie was under the necessity upon every 
might have been of no practical benefit." occasion of protecting their interests. How 
In the case in which his lordship was he to be remunerated for that? I know 
threw out these striking observations, the not how that attention is to he remunerated, 
parties in arfc administration suit having I except by the allowance of these churges; 
come to a compromise, agreed that the : inasmuch as the rules of taxation in this 
costs, charges, and expenses should be 1 court have not yet been found which adapt 
paid out of the fund as between solicitor the remuneration to the value of the ser- 
and client ; and the same were by an order 1 vices rendered. It is notorious that in nu- 
of July, 1842, referred to the Master for nicrous instances compensation for real 
taxation ; and it appeared that Mr. Haver-! services bond file rendered is not given by 
field, solicitor for the plaintiff, had acted i paying for that bond fide service, but is 
also as solicitor for two persons who were j alone obtained through payments to a con- 
of unsound mind and were made defend- 1 siderable amount for services which are 
ants, but whose interests it was stated i really of little or no value at all to the 
were identical with, or similar to, those of; client. I regret this state of the practice, 
the plaintiffs. The taxing master, not i Many attempts have been made to find out 
contenting himself with his province of a more satisfactory mode of pemunerating 
taxation, entered into the merits of the solicitors, but none have yet been sug- 
question in dispute, and delivered an gested.” 

opinion that some expenses incurred might ■ — - 

have been avoided ; holding in particular, NOTICES OF NEW BOOKS, 
that the two defendants to whom we have 
adverted ought not to have been made de* 

fendants, but co-plaintiffs. He therefore A Treatise on Copyhold , Customary Free - 
taxed off several important items ; and, on hold, and Ancient Demesne Tenure , with 

the ground that Mr. Haver field acted on the jurisdiction of Courts Baron and 

both sides, he disallowed the costs of about Courts Leet ; also an Appendix , contain - 

200 warrants, which had been taken out by ing Rules for Holding Customary Courts ^ 
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Courts Baron and Courts Lest, Forms of be to render some alterations in the pro* 
Court Rolls, Deputations, and Copyhold sent forms of procedure necessary. 
Assurances, and Extracts from the Rela - The editor has, however, considered 

five Acts of Parliament. By John it useful to introduce, at the end of 
Scmven, Serjeant-at-Law. 4th Edition, the Copyhold Commutation and Enfran- 
Embracing all the Authorities to the chisement Acts, two papers which have 
present period. By Henry Stalman, been put forth by the copyhold commission- 
Esq., of the Inner Temple, Barrister-at- ers, the one intituled the “ Tables of Terms 
Law* In Two volumes. London, But- on which Enfranchisements may be made, 
terworth, 1846. Pp. Ixxiv., 1279. with Suggestions for General Rules,” with 


Mr. Stalman truly observes, that the 
death of the author of this treatise was a 
loss to the profession, especially to that 
portion of it whose more immediate duty 
it is to be conversant with the law of copy- 
hold property. Mr. Serjeant Scriven de- 
servedly enjoyed the reputation of being 
the first copyhold authority of his day. 
The editor (who was one of his pupils) 
observes, that this high reputation was 
justly acquired, and he forms his opinion 
from the numerous cases having reference 
to copyhold property submitted to him for 
his advice, the notes of many of which 
have come into the editor’s hands. 

The Serjeant’s third edition was pub- 
lished in 1834, and has been for some time 
out of print. Since that time several sta- 
tutes were passed and cases decided, having 
reference to the subject of the tre atise ; and 
the late author, in Hilary Term, 1842, 
published a supplement to his treatise em- 
bracing all the authorities on the subjects 
of it, and the relative acts of parliament 
since the third edition, with additional pre- 
cedents. 

Mr. Stalman has incorporated that sup- 
plement into the present edition, together 
with some additional statutes and cases ; 
and as the various alterations which the 
law of copyholds has undergone, are but of 
recent occurrence, he has thought it best 
not to withdraw any considerable portions 
of the original treatise from the present 
edition. 

He has not deemed it necessary to give 
the forms of procedure framed by the 
Copyhold Commissioners under the Com- 
mutation and Enfranchisement Acts ; 1st, 
because they are readily obtainable at the 
office of the commissioners ; 2nd)y, because 
lie observes from the reports of the commis- 
sioners that they have had to deal with one 
solitary case only under the commutation 
clauses of the general act, and to which 
the forms of procedure chiefly relate ; and 
3rdly, because he understands it to be in 
the contemplation of the commissioners to 
obtain another act, the effect of which will 


some preliminary observations; and the 
other, « Terms for Enfranchisements.” So 
far as present experience has gone, Mr. 
Stalman observes, the commutation clauses 
of the act have proved all but a dead letter. 
What copyhold tenure seems to require is, 
not commutation which perpetuates, but 
enfranchisement which extinguishes the 
tenure. 

Such are Mr. Stalman s views in pre- 
paring this 4th edition ; and which it ap- 
pears to us he has carefully and judiciously 
completed with much learning and ability. 
We are glad to see these standard works 
edited by competent writers, and their 
deserved reputation preserved and con- 
tinued. 

The following summary will show the 
general nature of the work, and the mode 
in which the contents are arranged. 

The 1st Part occupies the first volume, 
and treats of — 

1 . The nature and properties of a manor. 

2. The antiquity of copyhold tenure ; 
incidental qualities ; statutes. 

3. The lord of the manor ; the steward* 
&c. 

4. Surrender ; surrender to* will. 

»5. Devise ; election. 

6. Attendance. 

7. Fine. 

8. Services. 

9. The steward’s fees. 

10. Guardianship. 

11. Trust estates. 

12. Trees and mines. 

13. Forfeiture. 

14. Ejectment* 

15. Customary plaints. 

| 16. Evidence; pleading; prescription — 

waste land — commonable rights, &c. 

17. Mandamus; ai.d of the courts of 
equity. 

18. Extinguishment; enfranchisement. 

The 2nd Part comprises — 

19. Customary freeholds or privileged 
copyholds. 

20. Ancient demesne* 

The 3rd Part includes— 

21* The jurisdiction of courts baron. 



Mm tk* Lam. 


22v The jurisdiction of courts leet ; pro- 
ent character and practice of the court 
leet. 

To which is added an Appendix to the 
Copyholder ; and an Appendix to the Trea- 
tise of Courts Baron and Courts Leet. 


NEW STATUTES, EFFECTING ALTERA- 
TIONS IN THE LAW. 

FRIENDLY SOCIETIES. 

9 & !0 VlCT. C. 2 7 * 

An Act to amend the Laws relating to Friendly 
Societies. [3rd July, 184(5. 

4 5 W. 4, c. 40. — Purposes for which eo- 

cieties may be formed under 10 G. 4, c. 56, and 
4 Sf 5 W . 4, c. 40. — Whereas by an act passed 
in the fifth year of the reign of his late Majesty, 
intituled “ An Act to amend an Act of the 
tenth year of his late Majesty King George the 
Fourth, to consolidate and amend the Law sre- 
lating to Friendly Societies,” it is enacted, that 
it shall and may be lawful for any number of 
persons in Great Britain and Ireland to form 
themselves into and establish a society, under 
the provisions of the said recited act, for the 
mutual relief and maintenance of all and every 
the members thereof, their wives, children, re- 
lations, or nominees, in sickness, infancy, ad- 
vanced age, widowhood, or other natural state 
or contingency whereof the occurrence is sus- 
ceptible of calculation by way of average, or 
for any other purpose which is not illegal : And 
whereas doubts have been entertained for what 
purposes a society may be established under 
the provisions of the said act, and it is expedi- 
ent that such purposes be better defined : Be it 
enacted by the Queen’s most Excellent Ma- 
jesty, by and wfth the advice and consent of 
the Lords spiritual and temporal, and Com- 
mons, in this present parliament assembled, 
and by the authority of the same. That a so- 
ciety may be established, under the provisions 
of the said acts, for any of the following pur- 
poses ; (that is to 6ay,) 

1 . For the lawful insurance of money to be 
paid on the death of the members to their 
husbands, wives, or children, kindred or 
nominees, or for defraying the expenses of 
the burial of the members, their husbands, 
wives, or children ; provided that no per- 
sons under the age of six shall be allowed 
to become a member of such society, and 
that no insurance shall be effected on the 
life of any child under six years of age : 

2. For the relief, maintenance, or endow- 
ment of the members, their husbands, 
wives, children, kindred, or nominees, in 
infancy, old age, sickness, widowhood, or 
any other natural state of which the pro- 
bability may be calculated by way of ave- 
rage : 

3. Toward making good any loss sustained 
by the members by fire, flood, or ship- 
wreck, or by any contingency of which 


the probability may bo calculated* by way 
of average, whereby they shall have sus- 
tained any lose or damage of their live or 
dead stock, or goods or stock in trade, or of 
the tools or implements of their trade or 
calling : * 

4. For the frugal investment of the savings 
of the members for better enabling them 
to purchase food; firing, clothes, or other 
necessaries, or the took or implements of 
their trade or calling, or to provide for the 
education of their children or kindred, 
with or without the assistance of chari- 
table donations :■ Provided always; that the 1 
shares in any such investment society shall 
not be transferable, and that the invest- 
ment of each member shall accumulate or* 
be employed for the sole benefit of the 
member investing, or the husband, wife, 
children, or kindred of such member, and ' 
that no part thereof shall be appropriated ■ 
to the relief, maintenance, or endowment i 
of any other member or person whomso- 
ever, and that the full amount of the 
balance due according to the rules of such 
society to such member shall be paid to 
him or her on withdrawing from tne so- 
ciety, and that no such last-ineutioned so- 
ciety shall be entitled or allowed to invest 
its funds, or any part thereof, with the 
commissioners for the reduction of the 
national debt : 

5. For any other purpose which shall be 
certified to be legal in England or Ireland 
by her Majesty's Attorney or Solicitor- 
General, arid in Scotland by the Lord 
Advocate, and which Hhall be allowed by 
one of her Majesty’s principal Secretaries 
of State as a purpose to which the powers 
and facilities of the said acts ought to 
be extended; provided that the amount 
of the sum or value of the benefit to ; 
be assured to any member, or any Tier- 
son claiming by or through him or her, 
by any society for any purpose so certified 
and allowed as hereiu-before mentioned, 
shall not exceed in the whole 2001. ; and 
that this limitation shall be inserted in the 
rules of every society established for any 
purpose so certified and allowed ; and that 
no such last-mentioned society shall* be 
entitled or allowed to invest its funds or* 
any part thereof with the commissioners 
for the reduction of the' national debt. 

2 . Member may withdraw from society , the Rules ■ 
of which do not jrrescribethe time , tyc., on giving 
notice, and paying dll arrenr , — And be it de- 
clared andenacted,Thatany member of a friendly 
society, the rules of which do not prescribe the 
time when or the conditions on which members 
shall be allowed to withdraw themselves, shall 
be allowed to withdraw himself or herself at' 
any time from such society on giving written 
notice jo the secretary or other proper officer 
of the society of his or her intention to do so, 
and on payment of all arrears due by such 
member ; but after giving such notice as afore- 
said no member shall be entitled to have any ■ 
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benefit from the funds of the society, or be 
liable to any farther subscription or payment 
other than the amount of the arrears aue from 
him or her at the time of giving such notice. 

3. Payments to society shall be kept distinct 
f of each purpose subscribed for, or extra pay 
merits made for contingencies . — And be it 
enacted. That when a society is formed, under 
the provisions of the said acts or this act, for 
any purpose in addition to that of providing 
relief, maintenance, or endowment, in case of 
infancy, old age, sickness, widowhood, or other 
natural state as aforesaid, the contributions or 
payments for every such other purpose shall 
be kept separate and distinct, or the charges 
defrayed by extra subscriptions of the members, 
at the time such contingencies take place. 

4. Separate accounts to be kept for each par - 
ticular benefit subscribed for. — And be it enacted. 
That the rules of every friendly society estab- 
lished after the passing of this act shall provide 
that a book or books be kept, in which all mo- 
nies received or paid on account of any particu- 
lar fund or benefit for which the rules of the 
society provide shall be entered in a separate 
account, distinct from the monies received and 
paid on account of any other benefit or pro- 
vision. 

5. Returns of the rates of sickness and mor- 
tality, assets, and liabilities, shall be sent by 
every society to the registrar of friendly socie- 
ties every five years. — And be it enacted. That 
the returns of the rate of sickness and mortality 
required by law to be sent by every friendly 
society at intervals of five years to the barrister 
or advocate by whom the rules of the society 
may have been certified shall be henceforth 
sent to the registrar of friendly societies in 
England, Scotland, and Ireland respectively, 
according to such form as shall be prepared 
for that purpose by the said several registrars 
under the direction of one of her Majesty’s 
principal Secretaries of State ; and with every 
such return shall be sent a report of the assets 
and liabilities of such society ; and this provi- 
sion shall be inserted in the rules of every so- 
ciety which shall be established after the pass- 
ing of this act. 

6. Penalties for not making returns to the re- 
gistrar required by law. — And be it enacted, 
That the treasurers, trustees, stewards, or other 
principal officer of every such society, who by 
the rules of such society are or is bound to 
prepare or cause to be prepared the yearly 
general statement of the funds and effects of 
such society, shall be the persons who shall be 
respectively bound to make or cause to be made, 
and to send to the registrar of friendly societies 
the said returns of the rate of sickness and 
mortality, and the said report of the assets and 
liabilities of such society ; and every such per- 
son who shall refuse or wilfully neglect to 
make or cause to be made or to senchthe said 
returns of sickness or mortality, or the said re- 
port of the assets and liabilities of such society, 
at the time and in the manner prescribed by 
the said acts or this act, shall be liable to a pe- 
nally not exceeding the sum of 5/., to be re- 


covered, with costs, before any two justices of 
the peace having jurisdiction where such so- 
ciety shall have its place of meeting ; and on 
nonpayment thereof, the same, with the reason- 
able costs of conviction, shall be levied by dis- 
tress and sale of the goods and chattels of the 
offender or offenders by warrant under the 
hand and seal of such justices. 

7. For establishing the legality of certain 
societies. — And be it enacted. That any friendly 
society established before the passing of this 
act for any purpose which is herein-before spe- 
cified, or for any legal purpose which shall be 
certified and, allowed as is herein-before pro- 
vided, and shall not have been adjudged not to 
be within the provisions of the first-recited act 
by any court of competent jurisdiction; shall be 
deemed to have been within the provisions of 
the said act from the time at which the rules 
thereof shall have been or may be certified or 
allowed by the barrister or advocate appointed 
to certify the rules of friendly societies. 

8. Repeal of part of 10 G. 4, c. 56, and 4 
<*jr 5 Vv. 4, c. 40. — Societies legally esta- 
blished not excluded from benefit of said 
acts. — And be it enacted. That so much 
of the said acts of the tenth year of the 
reign of King George the Fourth, and of the 
fifth year of the reign of his late Majesty, as 
specifies the objects or purposes for which a 
society may be established under the provisions 
of the said acts or either of them, or as gives 
to any court of sessions of the peace any 
power of confirming and allowing the rules of 
any such friendly society rejected or disap- 
proved by the barrister or advocate appointed 
to certify the rules of friendly societies, shall be 
repealed : Provided always, that the repeal of 
so much of the said acts as is herein repealed 
shall not exclude from the benefit of the said 
acts any society legally established according 
to the provisions of the said ac\s, the rules of 
which were certified and enrolled before the 
passing of this act. 

0. Provisions of 39 G. 3, c. 79, and 57 G. 3, 
c. 1 9, not to extend to friendly societies. — And 
be it enacted, That the provisions of an act 
passed in the thirty-ninth year of the reign of 
King George the Third, intituled “ An Act for 
the more effectual Suppression of Societies es- 
tablished for seditious and treasonable Pur- 
poses, and for better preventing treasonable 
and seditious Practices,” and also of another act 
passed in the fifty-seventh year of the reign of 
King George the Third, intituled " An Act for 
the more effectual preventing seditious Meet- 
ings and Assemblies,” shall not extend to any 
society duly established under the statutes in 
force relating to friendly societies, or to any 
meeting of the members or officers thereof, in 
which society or at which meeting no business 
whatever other than that of the relief, mainte- 
nance, or endowment of the several persons to 
whom benefits are assured by the rules of such 
society are treated of, and which is established 
solely for the purpose of assuring benefits de- 
pending on the laws of sickness or mortality. 

10. Barrister appointed to certify rules to be 
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styled Registrar of Friendly Societies in Eng- 
land, tifc . 9 and shall be paid by a salary instead 
Of fees.— And be it enactecf, That after the 
passing of this act the barrister or advocate ap- 
pointed to certify the rules of friendly societies 
snail be styled the Registrar of Friendly So- 
cieties in England, Ireland, and Scotland re- 
spectively, and shdl be appointed by the com- 
missioners for the reduction of the national 
debt, and Bhall hold his office during the 
pleasure of the said commissioners, and that 
the Registrar of Friendly Societies in England 
shall be paid by salary instead of fees ; and that 
it shall be lawful for her Majesty to grant to 
the barrister already appointed for that purpose 
in England a salary eoual to the net average 
amount of fees received by him during the last 
three years for certifying the rules of friendly 
societies, after deducting the expenses incurred 
by him for office rent, salaries of clerks, sta- 
tionery, and other expenses incident to the ex- 
ecution of his office, to be ascertained by the 
commissioners of her Majesty’s treasury, pro- 
vided such salary shall not exceed the sum of 
1000/. by the year, and to every registrar of 
friendly societies in England hereafter to be 
appointed a salary not greater than 800/. by 
the year, and every such salary shall he paid 
by tour equal quarterly payments ; and any 
registrar of friendly societies in England who 
shall be appointed, or shall die, resign, or be 
removed from bis office, in the interval between 
two quarterly days of payment, shall be entitled 
to a part of his salary proportional to that part 
of such quarter of a year during which he 
shall hold his appointment. 

11. Registrar to retain out of the fees re- 
ceived by him sufficient money to defray salaries 
and expenses of office. — If fees not sufficient, 
balance to be paid out of consolidated fund . — 
And he it enacted. That the commissioners of 
her Majesty^ treasury may allow the registrar 
of friendly societies in England to retain out of 
the fees received by him for certifying the rules 
of friendly societies, and for making awards and 
other proceedings as herein-after provided, 
such sum as will defray the salary due to him, 
and also such sum as will defray the expenses 
from time to time allowed by the said commis- 
sioners for office rent, salaries of clerks, sta- 
tionery, and other expenses incident to the ex- 
ecution of his office ; and the balance, if any, 
shall be paid over to the account of the conso- 
lidated fund of the United Kingdom of Great 
Britain and Ireland ; and the said commis- 
sioners shall from time to time regulate the 
manner in which such fees are to be received, 
kept, and accounted for ; and if such fees shall 
not in any year be sufficient to defray such 
salary and expenses, the balance shall be paid 
out of the said consolidated fund. 

12. So much of 10 G. 4, c. 56, as requires 
rules to be fled with clerks of the peace , <§-c., 
repealed. — Rules now filed, fyc., to be taken off 
and returned to the registrar. — One transcript 
of certified rules , and all rules relumed , shall be 
kept by registrar.— Rules certified by registrar 

. to be of full force. — And be it enacted, That so 


much of the said act of King George the Fourth 
as requires that a transcript of the rulps of any 
society established under that act, or to which 
the provisions of that act have been extended 
and made applicable, shall be deposed with 
or filed by the clerk of the peace ot any county, 
riding> or division of a county in England, and 
a certificate thereof returned to the society, and 
that the same shall be laid before and allowed 
and confirmed by the justices at any sessions 
of the peace, shall be repealed; and that all 
transcripts of such rules which are now filed 
with the rolls of the sessions of the peace in 
any county, riding, or division of a county 
sliull be taken off the file, and returned to the 
said registrar of friendly societies in England, 
Ireland, and Scotland respectively ; ana that 
afUjr the passing of this act each of the said 
registrars shall keep one of the transcripts of 
all rules of any such society certified by him,, 
and all the transcripts of rules which shall he 
so returned to him, in such manner as shall be 
from time to time directed by one of her Ma- 
jesty’s principal Secretaries of State ; and that 
all rules certified by any such registrar shall be 
of the same force, and all the provisions of the 
said act of his Majesty King George the Fourth 
shall apply to them, as if they had been con- 
firmed by the said justices, and filed with the 
rolls of the sessions of the peace. 

13. Registrar shall not certify rules unless 
society adopt tables certified by the Actuary of 
National Debt Office, t J-c. — And be it enacted. 
That after the passing of this act the registrar 
of friendly societies in England, Scotland, or 
Ireland shall not certify the rules of any 
friendly society established after the passing of 
this act for the purpose of securing any benefit 
depending on the laws of sickness or mortality, 
unless such society shall adopt a table which 
shall have been certified to bo a table which 
inay be safely and fairly adopted for such pur- 
pose under tl\e hand of the actuary to the com- 
missioners for the reduction of the national 
debt, or of some person who shall have been 
for at least five years an actuary to some life 
insurance company in London, Edinburgh, or 
Dublin ; and the name of the actuary by whom 
any such table shall have been certified shall 
be set forth in the rules, and printed at the 
foot of all copies of such table printed for the 
use of the society. 

14. For appointing new trustees in certain 
cases . — And be it enacted. That whenever any 
person seised or possessed of any lands, tene- 
ments, or hereditaments, or other property, or 
any estate or interest therein, as a trustee of any 
such society, shall be out of the jurisdiction of 
or not amenable to the process of the High 
Court of Chancery or Court of Exchequer in 
England or Ireland, or the court of session or 
sheriff court in Scotland, or shall be idiot, lu- 
natic, or of unsound mind, or it shall be un- 
known whether he or she be living or dead, it 
shall be lawful for the registrar of friendly so- 
cieties in England, Ireland, and Scotland re- 
spectively, on behalf and in the name' of the 
person seised or possessed as aforesaid, to 

o 5 
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convey, surrender, release, assign, or otherwise 
assure the said lr?ds, tenements, hereditaments, 

* or property, or estate or interest, to the person 
duly nominated as trustee of such society in 

*his or her stead, either alone or with any con- 

* tinning trustee or trustees ; and every such 
conveyance, release, surrender, assignment, or 
assurance shall be as valid and effectual to all 
intents and purposes as if the person being out 
of the jurisdiction or not amenable to the pro- 
cess of the said courts, or not known to be 
alive, or being idiot, lunatic, or of unsound 
mind, had been at the time of the execution 
thereof present, living, of sane mind, memory, 
and understanding, and had by himself or her- 
self executed the same. 

15. Sett lenient of disputes between managers 
ami members , fyc. y may be referred to registrar , 
unless law officers refer the same to a superior 
court. — And be it enacted, That every dispute 
between the trustees or managers of any 
friendly society and any member or officer 
thereof, or any executor, administrator, or next 
of kin of any such trustees, managers, mem- 
ber, or officer, or any creditor or assignee of 
'an y trustees, managers, member, or officer of 
any such society who may become bankrupt or 
insolvent, or any person claiming to he such 
executor, administrator, next of kin, creditor, 
or assignee, or to be entitled to any money 
paid to such society, or to any benefit arising 
therefrom, or with respect to the management 
of the affairs of such societies, for the Bettle- 


to inspect and to require the production before 
him of any book or books belonging to the said 
institution relating to the matter pi dispute, 
and to administer an oath to ,any witness ap- 
pearing before him; and every person who, 
upon such oath, shall wilfully and corruptly 
give any false evidence before such registrar 
shall be deemed to he guilty of perjury, 

17. When trustee shall be absent , o*c., rw/w- 
trar may order stock to be transferred and dtoi* 
dends paid . — And be it enacted. That whenever 
it shall happen that every person in whose 
name any part of the several stocks, annuities, 
and funds transferable or which hereafter shall 
be made transferable at the Bank of England, 
or in the books of the Governor and Company 
of the Bank of England, is or shall be standing 
as a trustee of any such society, shall be out of 
England, Ireland, or Scotland respectively, or 
shall be a bankrupt, insolvent, or lunatic, or it 
shall be unknown whether such trustee is living 
or dead, it shall be lawful for the registrar of 
friendly societies in England, Ireland, or Scot- 
land respectively, to direct that the accountant- 
general, secretary, or deputy secretary, or other 
proper officer for the time being of the Go- 
vernor and Company of the Bank of England, 
do transfer in the books of the said company 
such stock, annuities, or funds standing as 
aforesaid to and into the name of such person 
as such society may appoint, and also pay over 
to such person as aforesaid the dividends of 
such stock, annuities, or funds ; and whenever 
it shall happen that one or more only, and not 
all or both, of such trustees as aforesaid shall 
be so absent, or a bankrupt, insolvent or lu- 


incntof which, according to l!\c laws now m 
force, recourse must be had in England or Ire- 
land to one of her Majesty’s superior courts of _ 

law or equity, and in Scotland to the court of J natic, or it be unknown whether any one or 
MMiiiAn ai* sheriff court, may be referred ^ n mnrA nf hupIi tvnstpps he living or dead 


session or siicntt court, may he reterred in 
writing to the registrar of friendly societies in 
England, Ireland, and Scotland, respectively ; 
and where the value of such subject matter in 
dispute does not exceed 20/., every such dis- 
pute shall be so referred, unless in England or 
Ireland her Majesty's Attorney or Solicitor 
General, or in Scotland the Lord Advocate, 
shall certify in writing under his hand that 
such dispute ought to be decided by the judg- 
ment of a superior court of law or equity ; and 
the said registrar shall have power to proceed 
ex parte 011 notice in writing to the said trus- 


more of such trustees be living or dead, it shall 
he lawful for the said registrar to direct that 
the other and others of such trustees who shall 
be forthcoming and ready and qualified to act 
do transfer such stock, annuities, or funds to 
or into the name of such person as aforesaid, 
and also that such forthcoming trustee do also 
receive and pay over the dividends^ of such 
stock, annuities, or funds as such society shall 
direct ; and all such transfer and payments so 
made shall be valid and effectual to all intents 
and purposes whatsoever. 

18. Secretary of state to fix amount of fees 


tees or managers left or sent by the said regis- ! payable on reference , and registrar to determine 
trar to the office of the said institution, or toj who shall pay them . — And be it enacted, . That 

one of her Majesty’s principal Secretaries of 


the last known place of residence of such trus- 
tees, managers, members, or officers; and 
whatever award, order, or determination shall 
be made by the said registrar shall be binding 
and conclusive on all parties, and shall be final 
to all intents and purposes, without any ap- 
peal; and all payments, assignments, sales, 
.and transfers, made in pursuance of any such 
order Bludl be good in law; and no submission 
to or award or determination of the said regis- 
trar shall be subject or liable to or charged 
with any stamp duty whatever, 

16. On such reference registrar may inspect 
hooks and administer oaths . — Fa lee evidence , 
psrfury . — And be it enacted, That on any such 
* reference the said registrar shall be authorised 


State shall be empowered from time to time to 
fix reasonable fees to be paid on any such re- 
ference, and for such other proceedings as 
aforesaid, and all such fees shall be paid in the 
first instance by the trustees or managers of 
the society, and the registrar shall determine 
in and by his award by which of the parties 
and in what propertion the expense of such 
fees shall be finally borne, and the trustees or 
managers of snch society, having paid such 
fees, shall be entitled to recover them from the 
party or parties against whom they shall be so 
finally awarded. 

19. Justices empowered to etforcepaymeni qf 
fees under awards . — Jf persons ao not pay ' 
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**?**!/ pursuant to order , the same, together 
** th . co * ts J wy he levied by distress.— Proviso 
s to Scotland.— And for enforcing payment 
oi such fees, and of any sum of money so 
awarded to be paid, be it enacted. That any 
one justice of the peace residing within the 
county within which such society shall beheld, 
or within which the party resides against whom 
such award is made, upon complaint made 
updn oath by the party desiring to have the 
benefit of the award, or, in case of the managers 
or trustees of any such society, by an officer of 
such society appointed for that purpose, may 
summon the person against whom such award 
shall be made to appear at a time and place to 
be named in such summons ; and upon his or 
her appearance, or in default thereof upon due 
proof upon oath of the service of such sum- 
mons, any two justices residing within the 
county aforesaid, upon due proof of the execu- 
tion of such award, may order payment of the 
fees and money thereby awarded to be paid to 
the party appearing to be entitled thereunto, 
with such costs as shall be awarded by the said 
justices, not exceeding the sum of 10s. ; and in 
case the person against whom such order shall 
be made shall not pay the sum of money so 
ordered to the person and at the time specified 
in the said order, such justices shall, by war- 
rant under their hands and seals, cause the 
same to be levied by distress and sale of the 

g oods of the person on whom such order shall 
ave been made, or by other legal proceeding, 
together with such costs as shall be awarded 
by the said justices, not exceeding the sum of 
10s. and also the costs and charges attending 
such distress and sale or other legal proceeding, 
returning the overplus (if any) to the owner : 
Provided always, that in Scotland it shall be 
competent to enforce payment of such fees, 
and of any sum of money so awarded to be 
paid, by proceeding before the sheriffs in the 
same manner as is by the law of Scotland com- 
petent for the recover}' of any debt of the like 
amount. 

20. Rules certified by registrar, and awards 
executed under his hands, shall be received in 
evidence . — And be it enacted. That every trans- 
cript of the rules of any such society purporting 
to be certified by the registrar of friendly so- 
cieties in England, Ireland, or Scotland, and 
every award or other proceeding as aforesaid 
purporting to be executed! under the hand of 
the said registrar, shall be receivable in all 
courts and before all justices and others as evi- 
dence that such rules have been duly certified, 
or such award made, or such proceeding had, 
tmtil the contrary shall be made to appear. 

21. Forms set forth in the schedule to this 
act may be used . — And be it enacted, That the 
* forms of certificate and award which are set 
forth in the schedule annexed to this act may 
be used with* such alterations as may be neces- 
sary to adapt them to the particular circum- 
stances of each case, and that no objection 
shall be made or advantage taken for want of 
iftomhrany such proceedings by any persons 
whomsoever. 


22. Act to be construed with 10 G. 4, e. 56 
and A d* 5 W. 4, c. 40. — And be it enacted 
That this act shall be construed with and a* 
part of the said acts of the tenth .yea* of th< 
reign of King George the Fourth, and of the 
fifth year of the reign of his late Majesty. 

23. Act may be amended, < Jrc. — And be it 
enacted, Tliat this act may be amended or re- 
pealed be any act to be passed during this 
session of parliament. 

SCHEDULE TO WHICH THIS ACT RfeFKRS. 

Form of Registrar's Certificate. 

I hereby certify. That these rules (or altera- 
tions of rules) are in conformity to law, and to 
the provisions of the statutes in force relating 
to friendly societies. 

A.B. 

The Registrar of Friendly Societies 
in England (Ireland or Scotland) 
day of 

1 

Form of Registrar's Award. 

In pursuance of the provisions contained in 
the Act to amend the Laws relating to Friendly 
Societies, I, A. B>, the Registrar of Friendly 
Societies in England, (Ireland or Scotland,) do 
hereby award, order, and determine that C. D. 
(specifying the name of the party or officers (f 
the society,) do on the day of 

at pay to E. F. the Sum of ' ; 

and I do further award, order and determine 
that the fees of this my award amounting to 
shall be borne and paid by the 

said 

A. B. 

The Registrar of Friendly Societies 
in England (Ireland or Scotland.) 
day of 


LIST OF PUBLIC GENERAL ACTS. 


(Continued from p . 247. ante) 

9 & 10 Victoria. 

Cap. 22. An Act to amend the Law relating 
to the Importation of Qorn. June 26, 1840. 

23. An Act to alter certain Duties of Cus- 
toms. June 26, 1846. 

24. An Act for removing some defects in the 
Administration of Criminal Justice. June 20, 

] 846. See the act, p. 286, ante, 

25. An Act for preventing MaliciousTnjuries 
to Persons and Property by Fire, or by Explo- 
sive or Destructive Substances. June 26, 
1846. See the act, p. 312, ante . 

26. An Act for abolishing the Office of Su- 
perintendent of Convicts under Sentence of 
Transportation. July 3, 1846. See the act. p- 
314, ante. 

27. An Act to amend the Laws relating to 
Friendly Societies. July 3, 1846. See the act, 
p. 335, ante. 
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28. An Act to facilitate the Dissolution of 
certain Railway Companies, July 3, 1846. See 
the act, p. 260, ante . 

29>*An Act for granting to her Majesty until 
the 5th August, 1846, certain duties on Sugar 
imported into the United Kingdom. July 3, 
1846. 

30. An Act to define the Notice of Elections 
of Members to serve in Parliament for Cities, 
Towns, or Boroughs in Ireland. July 16, 
1S46. 

31. An Act to settle an Annuity on Viscount 

Hardinge and the two next surviving Heirs Male 
of the Body of the said Viscount Hardinge, to 
whom the Title of Viscount Hardinge shall de- 
scend, in consideration of his great and brilliant 
services, July 27, 1846. • 

32. An Act to settle an Annuity on Lord 
Gough and the two next surviving lleirs Male 
of the Body of the said Lord Gough, to whom 
the Title of Lord Gough shall descend, in con- 
sideration of his important services. July 27, 
164 6. 

33. An Act to amend the Laws relating to 
Corresponding Societies and the Licensing of 
Lecture Rooms. July 27, 18 46. 

34. An Act to enable the Commissioners of 
her Majesty's Woods to construct a New Street 
from Spitalfields to Shoreditch. July 27, 
1846. 


NEW BILLS IN PARLIAMENT. 


OPENING OF THE COURT OF COMMON 
PLEAS. 

Tins bill is intended to extend to all barris- 
ters practising in the superior courts at West- 
minster the privileges of serjeant-at-law in the 
Court of Common Pleas. 

It recites, that it would tend to the more 
equal distribution and to the consequent de- 
spatch of business in the superior courts of 
common law at Westminster, and would at the 
same time be greatly for the benefit of the pub- 
lic, if the right of barristers-at -law to practise, 
plead and to be heard extended equally to all 
the said courts ; but by reason of the exclusive 
privilege of serjeants-at-law to practise, plead 
and have audience in the Court of Common 
Pleas at Westminster during Term time, such 
object cannot be effected without the authority 
of parliament; it is therefore proposed to 
enact, 

That from aud after the passing of this act, 
all barristers-at-law, according to their respec- 
tive rank and seniority, shall and may have and 
exercise equal rights and privilege of practising, 
pleading and audience in the said Court of 
Common Pleas at Westminster with the said 
seijeant-at-law ; and it shall be lawful for the 
justices of the said court, or any three of them, 
of whom the Lord Chief Justice of the said 
court shall be one, to make rules and orders, 
atid to do all other things necessary for giving 
effect to this enactment. 


APPEAL FROM THE REVISING BAR- 
RISTERS TO THE COMMON PLEAS. 

The following is the substance of the Return 
made to the House of Commons by the late 
Lord Chief Justice Tindal, pursuant to an 
address of the House of Commons on the 
24th June) and printed 14th July, 1846. 

1. Counties. 

Gloucestershire — Eastern Division. 

Bishop v. Helps j Same v. Cox . 

1 & 2. — In each of these two cases, the point 
raised for the determination of the Court of 
Appeal was precisely the same. The objector, 
in each case, had delivered his notice of objec- 
tion at the post-office on the 24th August (ob- 
serving all the requisites prescribed by the 
100th section of the Registration Act, as to the 
form of such delivery), and the notices would, 
by the ordinary course of the post, be delivered 
at the place to which they were respectively 
directed on the 25th August, being the day on 
or before which the notice of objection is re- 
quired by the 7th section of the same act to be 
given both to the overseer of the parish and to 
the party objected to. But by reason of some 
cause, which was unexplained, the notices, in- 
stead of being delivered at the place to which 
they were respectively directed on the 25th 
August, as in the ordinary course of the post 
they ought to have been and would have been 
delivered, were not. actually delivered until the 
26th August, and whether these were valid and 
sufficient notices of objection was the question 
raised for the court ; upon which question the 
court held, that the objector having done all 
that the statute required or made necessary on 
his part to be done, by delivering them at the 
post-office in the proper time, and in the proper 
form of delivery, the notices must be considered 
good and sufficient, and as the “revising barris- 
ter had held the notices not to be sufficient, the 
court reversed his decision, and directed the 
names of 14 claimants mentioned in the case 
(No. I.) and 20 claimants mentioned in case 
(No. 2.) to be expunged from the register. 

Prtten v. Cox . 

3.— The appeal in this case also turned upon 
the sufficiency of the notice of objection; the 
notice described the objector’s place of abode 
as “No. 393, High Street, Cheltenham,” and 
in the “ register of voters for the parish of Cir- 
encester.” The objection taken to the notice 
was, that in the register the objector was de- 
scribed as of “Cheltenham” only, without 
any further particularity ; but as this more par- 
ticular description gave the true place of the 
objector’s abode, the court held the addition to 
the general description in the register of the 
particular street and number of the house 
where the objector resided could not invalidate 
the sufficiency of the notice, and affirmed the 
barrister’s decision, that the notice of objection 
was good, with costs. 
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Yorkshi re ■■■ W est Biding. 

Alexander v. Newman • 

. 4 - — This case raised a very important ques~ 
tion, namely, the proper construction of the 
statute 7 & 8 Will. 3, c. 25. By the 7th section 
of that statute, all conveyances are declared to 
be void which are made in order to multiply 
voices, or to split and divide the interest in 
houses or lands amongst several persons, to 
enable^ them to vote at elections of members to 
serve in parliament. And the question before 
the court was, whether a conveyance made to a 
large number of persons and their heirs as 
tenants in common, where the object and design 
of all the parties to the conveyance was avow- 
edly that of multiplying voices at elections was, 
upon that ground only, necessarily a void con- 
veyance ; such conveyance being in the par- 
ticular case made in completion of a bond fide 
contract of sale, under which the purchasers 
paid the purchase-money to the seller, and the 
seller gave up the possession of the premises to 


by the Court was, that the register as to this 
part of it appeared to be made out by the over- 
seers of the parish of Willesden, and that the 
words “ parish of Willesden ” immediately 
preceded the list of voters, and stood as a bead- 
ing of every page, so that of necessity “ Neas- 
don, in this parish,’* must be taken to mean 
“ in the parish of Willesden.” The next ques- 
tion reserved was, whether the property was 
sufficiently described for the purjjose of being 
identified ? but as it appeared upon the face of 
the register that the place of abode of the voter 
was “ the Grove, K east! on,” and that he 
claimed to vote w for house and land in Neas- 
don, of which he was the occupier,” the Court 
thought the property as sufficiently described 
for the purpose of being identified, and affirm- 
ed the decision of the revising barrister for the 
respondents. 

Walker v. Payne . 

G. — In this case also, as in the last, the ob- 

a jection taken was, that the place of abode of 

the purchasers who kept such possession, and j the voter was not sufficiently described upon 
in which transaction there was no secret re- j the register ; the column which was headed by 
servation or trust of any kind for the benefit of j the words “ place of abode ” was filled lip 


the seller, and the court held, that the statute 
intended to declare void all such conveyances 
made for the object and purpose prohibited by 
the act as were fraudulent and collusive, and 
such only, that is, conveyances where it was 


with the words “ travelling abroad,” and it 
was insisted before the revising barrister that 
he ought to expunge the name of the voter, as 
directed by the 40th section of the registration 
act; but wc thought the revising barrister had 


intended by the parties themselves that no ' properly refused to expunge the name; for 
money should pass to the grantors, or that the that this was not a case in which the place of 
deed should be nothing more than a convey- j abode was omitted as contemplated by the 
ance in form, not a conveyance in reality; but ' 40th section, but where the voter had no fixed 
that in cases where the conveyance was really place of abode, and consequently that the 40th 
intended by the parties thereto to have the full [ section of the statute did not apply, 
operation which it purported on the face of it T 7 - o lv ■ ■ 

to carry, and where there was no secret trust Lancashire- Southern l).v.s,on. 

or reservation of any kind for the benefit of the ! R,fei J v * Crorsley ; Bewick v. Ashworth; Bos- 
grantor ; and where, for instnnee, it was in- j wick v. Aked. 

tended to be a feal conveyance made in com- j 7 , 8 , 9 , &c — The point raised in each of those 
pletion of a bond- fide contract of sale ; that in ; cases respectively was the same as that raised 
such cases the conveyance was not within the in the case No. 4, and the (Jourt of Common 
intention of the statute, although the motive or Pleas decided each of them in conformity with 
object of the parties might be that of creating the principle laid down in their decision of the 
qualifications to vote at elections, and thereby case No. 4, viz. that if it did not appear that 
to multiply voices or split freehold, and the the conveyance was fraudulent or collusive, 
court accordingly affirmed the decision of the hut, on the contrary, if it was made in comple- 
revising barrister, who had directed the names tion of a bond fide contract of purchase and 
of the claimants to be kept on the register. sale, the case did not fall within the statute of 
This decision had the effect of retaining the Will. 3, although made with . the object of 
names of fifty claimants on the register, whose splitting freeholds, and multiplying voices at 
cases were consolidated with this appeal. elections. In the cases No. 7, No. 11 , and 


Middlesex . 

Wood v. Overseers of Willesden . 

5.— This case related to the sufficiency of the 
description of the voter, and also of his qualifi- 
cation as it appeared on the register of voters 
for the county of Middlesex. 

The description of the voter upon the register 
made in conformity with schedule (A.) No. 3, 
of the statute 6 Viet. c. 18, was this : “ Ilenry 
Hall, of the Grove, Neasdon, in this parish 
and it was objected that Neasdon was no pa- 
rish, and that it did not appear within what 
parish it was .situated ; but the answer given j 


No. 12, the revising barrister having held the 
conveyance to fall within the statute, and to 
be, therefore, void, and having directed the 
names mentioned in these respective cases to 
be expunged, the Court of Appeal reversed 
those decisions, and directed the names of the 
27 persons mentioned in the schedules in the 
case No. 7» the names of the 133 persons men- 
tioned in the schedules in the case No. 11, and 
the names of the 43 persons mentioned in the 
schedule to the case No. 12, to be restored to 
the register. And, on the other hand, with 
respect to the cases No. 8, No. 9, No. 15, and 
No. 16, the revising barrister having held the 
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conveyances to be good, notwithstanding the 
objections taken thereto, the court affirmed 
those decisions, and thereby continued on the 
respective registers the names of the 31 per- 
sons mentioned in the schedules in the case 
No. 8, the names of the 169 persons mentioned 
in the schedules in the case No. 9, the names 
of the 9 persons mentioned in the case No. 15, 
and of the 2 persons mentioned in the case 
No. 1C. 

Rawlings v. Overseers qf. West Derby ,* Same v. 

Bremner ; Hoy land v. Bre tuner . 

10. — This was tlic case of an objection 
made by the overseers against the validity 
of the claims of 40 persons, whose names 
are enumerated therein, upon the ground that 
the notices of claims were left at the overseer’s 
house on a Sunday. The revising barrister 
thought the objection good, and expunged the 
names. The Court of Appeal, however, was 
of opinion, that the act of delivering such 
notice was not void by the registration statute, 
which carefully excepts Sunday in various 
other instances from being a day on which 
certain acts can be done, but is silent as to 
this act ; nor is it void by any other statute, 
nor by the common law. The judgment of 
the revising barrister was therefore reversed, 
and the names of the 40 claimants directed to 
he restored to the list. 

Chesh i re — N or them D i vision . 

Newton v. Overseers of Mobberley j Same v. 
Overseers of Cruley ; Thorne ley v. Aspland . 

13, & 14. — Those two cases arose upon 
the grant of rent- charges, the question of 
law in each being virtually the same as that 
decided by the court in No. 4, namely, whether 
the grants of these rent-charges were made 
void by the statute of Will. 3, before referred 
to, as being made for the purpose of splitting 
freeholds and multiplying voices at elections ; 
and the court adhered to the same decision as 
before, and affirmed the judgment of the re- 
vising barrister. 

Muir ay v. Thorne ley, 

17. — In this case an objection was taken to 
the names of two persons being retained on 
the list of voters on the ground that they had 
not been in the actual receipt of the rents and 
profits for their own use for six calendar 
months at least before the last day of July, as 
is required by the sixth section of the statute 
2 Will. 4, c. 45. The property in respect of 
which the votes were claimed was a rent-charge 
created by deed, bearing date the 28th January 
1845; but, inasmuch as the first payment of 
this rent- charge did not become due until the 
1st January 1846, a day subsequent to the last 
day of July, the three judges who heard the 
case argued, held there had been no such 
actual possession for the period of time requir- 
ed by the act, and affirmed the decision of the 
revising barrister to that effect. 

Ckeshi re— Southern Division. 

Bayley v. Overseers qf Nantwich . 

18.— The objection taken in this case before 
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the revising barrister was, that the notices of 
the claims delivered by the appellant and twen- 
ty-four other claimants were not proved to 
have been delivered in due time,, and the re- 
vising barrister, thinking the objection well 
founded, directed the names to be expunged. 
But, inasmuch as it appeared by the case that 
the notices were duly posted at Manchester on 
such a day as was sufficient for them to have 
reached Nantwich within the time required by 
the statute, although, from some neglect in the 
Post-office, they did not reach Nantwich until 
after that day, we thought the same principle 
of decision # which we had laid down in the case 
of a notice of objection applied also to a notice 
of claim, and that as the claimants had done all 
that was necessary on their part and required 
of them by the statute, the notices were suffi- 
cient. We accordingly reversed the decision 
made below, and directed the twenty-five names 
to be restored to the register. 

Hecklin v. Antrobus. 

19 — Is a case parallel in all its circumstances 
with the last, except that this relates to the 
posting of a notice of objection, instead of a 
notice of claim. And the revising barrister 
having held the notice of objection insufficient, 
and directed the claimant’s name to stand on 
the register, we did, upon the principle laid 
down in the last case, hold his decision to be 
wrong, and reversed the same, directing the 
voter’s name to be expunged. 

Notts — Northern Division. 

Ashmore v. Lees • 

20. — In this case the claimant, James Ash- 
more, and sixteen other persons, whose cases 
are consolidated with that of Ashmore, claimed 
the right to vote for the Northern division of 
the county of Notts, as inmates of the Shrews- 
bury hospital, describing thfir qualification to 
be “ freehold interest in lands, buildings and 
corn-rents in lieu of tithes.” The question 
raised for our determination, and upon which 
our judgment ultimately turned, was, whether 
the inmates of the hospital, upon the proper 
construction of the constitutions and the pri- 
vate Acts of Parliament by which the hospital 
was governed, were entitled, either legally or 
equitably, to a freehold interest in any lands or 
rents to the amount of 102. by the year* And 
we were of opinion, upon the proper con- 
struction of those constitutions and the Acts 
of Parliament, the inmates had an equitable 
interest in the lands and rents of the hospital 
to the amount of 3s . 6d. by the week, ana to 
that amount only, that is, to a smaller amount 
than 102. by the year. We, therefore, affirmed 
the decision of the revising barrister, that the 
names of the several persons should be ex- 
punged from the register. 

II. Citibs and Boroughs. 
Lichfield. 

Bartow v. Ashley. 

l.— In this case the appellant had objected 
to the name of the respondent bring retained 
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upon the list of voters for the city of l.iehrield, 
and, in his notice of objection t*/tU* overseers, 
had stated generally, "that I objected to the 
name being retained in the lkr *.f persons en- 
titled to vote in the election of .n* ml»ei> for the 
city of Lichfield/- But, uu'-.v hr-uunu .it 
is the duty of the o verst erg :• make out two 
lists of voters ; one of person*. * milled t«» vote 
in respect of property occ:. ■ within the 
parish; and another list i f ; ^ n-. not bring 

freemen, entitled to vote in i\.' din any right 
other tlum that of property. A” 1 in oiijrri ion 
was taken, that the notice f ohjeeiimi de- 
livered by the appellant was . • utlh'ii'iii . in- 

asmuch as it did not specif/ .n which li-r of 
voters the respondent's name to hr found: 
and the revising barrister \va- of ipi i tit *n that 
the notice of objection was iu-urheirni mi that 
ground, and the Court of Aj.p» ;>l ha-- affirmed 
his decision. 

Dartmouth. 

Knowles v. Brook i fn, >. 

2. — The question in the c:\m- n>’».. i, arose 
upon the form of the notice of objrrti.ui sent 
to the appellant. The notice »>f ohjeetion was 
signed by the objector (the i, -pondrni with 
the addition of the true place «f hi.- abode. as 
it was at the time of serving :-.u imiiee : hut 
this place of abode was cliff, cm fmm that 
which appealed against liis ni. n» upon thr li.-i. 
of voters; and tlie question *.v whether a 
notice of objection signed wi: : ’In addition of 
the true place of abodj was -niiicirui within 
the meaning of the Act, or v/.., -h. r ii u a- ne- 
cessary, to constitute a valid n.-‘Vr 
that the objector should add t . • ;»li 
as it appeared on the list of v Ber- 
the Judges of tiie court of ( ‘ 
of opinion that the descript 
of anode of the objector v 

trary to the opinion of the * 

who held the description nnw hr ihai. of the 
same place of abode as is inse:u»d in the list of 
voters. The judgment of tlie c.iiirt whs there- 
fore given that this notice was siiffirirnt, and 
the decision of the revising barrister was then by 
affirmed. The cases of eigh* * »r her persons • 
were consolidated with this appeal. I 

Chatham . j 

Colville v. Otwseers of L'huth**,,,. 

3. — In this case the question reserved fur the 
consideration of the Court of Appeal was, 
whether in the case of a person claiming rhe 
right to vote for a borough by reason nf the 
occupation of a house as tenant tlie fair animal 
rent was the proper criterion of value, without 
deducting therefrom the average annual ex- 
pense of landlord’s repairs ; and the t \»nr» of 
Common Pleas was of opinion That thr fair 
annual rent was to be considered as thr clear 
yearly value within the meaning nf thr statute 
2 Will. 4, c. 45, 8. 27, and affirmed the de- 
cision of the revising barrister to that effect. 
Hits decision disposed of the case* of seventeen 
claimants, which were consolidated with the 
above. 
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| Rochester . 

Colcille v. Throw Clerk of Rochester . 

4. — -In this case the notice of objection sent 
by tlie post to the claimant was put into the 
post by the objector on Saturday the 23d 
August, and was delivered to the claimant on 
Sunday the 24th ; and it was objected by the 

! claimant before the revising barrister, that the 
‘ notice being delivered and served on a Sunday, 
such delivery and service \va h s altogether void, 
of which opinion was the revising barrister, 
who thereupon disallowed the notice of ob- 
jection, and retained the name of the claimant; 
on the list of voters?. The Court of Appeal, 
however, thought the decision wrong ; that the 
, notice of objection directed by this statute was 
not as was contended by the respondent, in 
the nature of a writ or process, the service 
whereof is prohibited on a Sunday by the. 
statute 29 Cur. 2, e. 7, neither was it pro- 
hibited by the Registration Act, anti they 
1 therefore, reversed the decision. 

The effect of this judgment was to expunge 
( the name of the claimant., and those of 22 
other persons whose cases were consolidated 
with the present. 

Scarborough. 

Flounders v. Dormer. 

5, — The claimant in this case described his 
qualification to vote to consist of two houses, 

; hut in the column of his notice of claim, in 
which the situation of his property ought to he 
! described, he inserted the number of one of 
the houses in the. street in which it was situ- 
ated, but neglected to insert the number of the 
other house ; and whether this was a compli- 
ance with the form prescribed by the fith Viet, 
c. IS. Schedule (B.), No. 3, was the question. 

1 The revising barrister held the notice of claim 
1 insufficient, and that the claimant was not enti- 
tled to have his name inserted in the list; and 
we think this decision right. This case dis- 
t posed of the claims of seven other individuals, 

; which arose under similar circumstances, and 
1 were consolidated with this case. 

Salisbury. 

Wills v. Adey. 

| 6. — This case proceeded upon a statement of 
} similar facts, and involved tlie same question 
! Aiith that which was decided by the court of 
; appeal in the case of the borough of Dartmouth 
j (No. 21; and three of the judges of the court 
1 who heard the argument in this case, held the 
; notice of objection to be insufficient, whilst 
ithe same judge who in the former case held 
{the notice insufficient, retained his opinion. 
The court therefore affirmed the decision of the 
revising barrister, that the name of the appel- 
lant, and the names of five other individuals 
■whose cases were consolidated with the present, 
should remain expunged frerm the list. 

Westminster . 

Bishop a* Smedley, High Bailiff. 

7. — The question in this case was, whether 
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the claimant, James Bishop, had been duly 
rated in respect of the premises which he oc- 
cupied. 

file name of Bishop did not appear upon the 
rate-book; the onlv name winch appeared 
there was that of the landlord, John Scott; 
and there appeared upon the rate-book to be a 
sum of 3 1. 2s. 6d- to be still unpaid for rates 
due on the (itli April preceding. The revising 
barrister held that it was incumbent on the 
claimant (the ocqupier) to see that those rates 
had been actually paid on or before the 20th 
July ; and that the evidence produced by him , 
neither showed actual payment, nor a legal j 
tender of the amount of the rate, and that the | 
claimant was therefore not entitled to vote ; and : 
wc were of the same opinion, and affirmed his j 
decision. j 

Lin co hr. j 

Hitchens v. Broun, j 

8. --The objection in this case was taken as j 

to the sufficiency of the description of the quali- J 
fiention in respect of which the claimant had , 
delivered his notice of claim. lie had described j 
his qualification as “a house. No. 54, Much ; 
Lane, St. Pctor-at- Arches, and previously in ! 
the occupation of a house, No. 21, St. Mary’s j 
Street, in the parish of St. Mary-le-Wigford, j 
Lincoln.” The revising barrister held this a j 
sufficient description of two* successive occupa- i 
tions, and wc affirmed his decision, with costs. 

London . 

C rancher v. Broini . 

f). — The respondent in this case claimed the 
right to vote in the election of members for the 
city of London, as a freeman of the city of 
London, and liveryman of the Company of 
Bakers. It was objected that lie was disquali- 
fied, inasmuch as he had been admitted free- 
man since the 1st March, 1831, “ otherwise 
than in respect of birth or servitude,” which it 
was contended was a disqualification under the 
2 Will. -1, c. *45, s. 32. The revising barrister 
decided that the prohibition in section 32 was 
confined to those cases in which the claimant’: 
right to vote was in respect of his being a bur- 
gess or freeman of any city or borough, and 
did not extend to the present case, where the 
claimant's right to vote was that at a freeman 
and liveryman of the city of London. And the 
Court of Appeal held this to be the proper 
construction of the statute, and affirmed the 
decision. 

Coogan v. Luckett . 

10. — The question raised upon this case was, 
whether the value of the house occupied by the 
appellant was sufficient to confer the right to 
vote. The revising barrister decided it was not 
sufficient, stating the facts upon which his de- 
cision was founded. The Court of Appeal held 
this not to be a question of law upon which 
they had authority to decide, but a question of 
fact only, for the decision of the revising bar- 
rister himself ; and that, at all events, as no- 
thing appeared upon the statement to show his 


decision to be wrong, it must be held by them 
to be right, and the court accordingly affirmed 
the same. 

Bushett v. Luckett 

1 1 . — The respondent in this case objected to 
the name of the appellant being retained on the 
list of voters for the city of London. The re- 
vising barrister expunged the name of the ap- 
pellant upon the ground that he had not been 
duly rated, as to which he reserved a question 
for the Court of Appeal. But the Court of 
Appeal, on consideration of the facts stated in 
the case, held that the appellant was rated duly 
in a rate*of the premises made in September,. 
1844, and that such rate must be held in law 
to continue until a new rate was made, pub- 
lished, and allowed, and that the objection 
therefore did not exist, and reversed the deci- 
sion accordingly. 

Judson v. Luckett. 

12. — -In this case the appellant claimed the 
right to vote in respect of a qualification which 
was described in tlie list of voters as “ part of 
a house,” and the first question reserved for 
the consideration of the Court of Appeals was, 
whether such description was sufficient in point 
of law ; and we held that it was. 

The next question reserved for us was as to 
the sufficiency of the rating. The landlord’s 
name was on the rate with the house opposite 
to it, and the appellant’s name was under that 
of the landlord, but nothing was carried out 
against the name of the appellant, nor were the 
two names connected by a bracket or otherwise : 
hut it appeared to us that a rate so made must 
be construed to charge the appellant in respect 
of the premises placed opposite the landlord's 
name, and as the revising barrister had decided 
otherwise, we reversed his decision. 

Cook v. Luckett . 

13. — The question in this case turned upon 
the sufficiency of the rating of the defendant to 
the poor-rate in respect of the house in his oc- 
cupation, which formed the qualification of his 
right to vote. But the court held upon the 
facts stated in the case, that notwithstand- 
ing the landlord had bargained to pay the poor- 
rate, and had actually paid it, yet as the tenant’s 
name was upon the poor-rate, he must be taken 
to have been bond jide called upon 4 and did 
bond fide pay the poor-rate, within the meaning 
of the 75th section of the Registration Act, so 
as to answer the objection, and the court re- 
versed the decision of the revising barrister. 

Pariente v. Luckett. 

14. — In this case, also, the question turned 
upon the sufficiency of the rating of the appel- 
lant on the poor-rate. The revising barrister 
held the rating to be insufficient, but referred 
the question to the Court of Appeal. Upon 
consideration of the facts stated by him, that 
court thought the name of the appellant did 
appear on tne rate to be the person rated for 
the premises, within a reasonable construction 
of that instrument, or that at all events, both 
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landlord and tenant weie rated, which would 
be sufficient, and reversed the decision ac- 
cordingly. 

Luckett v. Knowles. 


purpose of being identified, the present case 
was substantially within the latter branch of 
the provision. The decision of the revising 
barrister was therefore affirmed. 


15. — This case arose upon an objection made 
by the appellant against the name of the re- 
spondent being retained on the list of voters, on 
the ground of his place of abode inserted in the 
list being incorrect. The revising barrister 
corrected the mistake by inserting the true place 
of abode of the claimant. And the question 
reserved for our determination was, whether 
the revising barrister had the power to make 
that, amendment under the 4'Oth section of the 
Registration Act. And, upon consideration of 
that section, we were of opinion, that as he had 
the power of inserting the true place of abode, 
both where it was entirely omitted, and also 
where it was insufficiently described for the 


Luckett v. Bright . 

16. — The objection raised by the appellant 
against the name of the respondent being re- 
tained on the list of voters for the city of Lon- 
don was, that he was not the occupier of the 
house in respect of which te claimed the right 
to vote. The revising barrister retained his 
name on the list. And as it appeared upon the 
facts stated, that the respondent, as one of the 
joint lessees of the house, had the right to 
occupy with them, and as there is nothing 
stated to show the revising barrister to be wrong 
in his decision that the appellant did occupy, 
we held we could not do otherwise than affirm 
his decision. 


III. 


The Cases in which the Court of Common Picas have ordered costs to he paid to the 
Respondents and the amount of the costs taxed, are as follow : 


No. 3 in Return I. — Pruett, Appellant } 

Cox, Respondent S 

No. 1 in Return II. — Barton Appellant ) 

Ashley Respondent { 

No. 7 in Return II. — Bishop Appellant j 

Smedlev, Respondent ) 

No. S in Return II. — llitchins Appellant ) 

Brown Respondent ) 


£ s. d. 
10 7 6 

10 15 4 

1 1 2 1 

11 13 2 


(Signed) 


N. C. Tikdal. 


Lord Chief Justice of the Court of Common Pleas at Westminster. 


ANALYTICAL DIGEST OF CASES. 

REPORTED IN ALL THE COURTS. 

Cotuts of Squill*. 

IV. PLEADINGS. 

ABATEMENT. 

See Creditor's suit . 

ADMINISTRATOR. 

See Parties , 3. 

AGENT. 

See Parties, 11. 

AMENDMENT. 

66th Order of 1S45. — A second order to 
amend cannot be obtained as of course after 
the answer of a defendant, though other de- 
fendants may not have answered. Duncombe 
v. Levy, 32 L. O. 17 7. 

ANSWER, LAST. 

See Dismissal , 2. 

ASSIGNEE. 

See Parties, 5. 

CONTRIBUTION. 

See Parties, 10. 

CREDITORS 9 SUIT. 

Petition . — Abatement. — Where the plaintiff 
to a creditor’s suit died, the court allowed an- 


| other creditor, who had been reported as such, 
to have the conduct of the suit, upon petition, 
without requiring a bill of revivor or a supple- 
mental hill to be filed. Brown v. Luke, 32 L. 
O. 22 7. 

DEMURRER. 

A defendant served with a copy of the origi- 
nal hill under the 23rd Order of August, 1841, 
did not enter an appearance. At the hearing, 
leave was given to amend the bill, by adding 
parties ; the same defendant was served with a 
copy of the amended bill, and thereupon he 
appeared and demurred : Held, on motion, that 
the demurrer of the defendant in the stage to 
which the cause had arrived, was irregular, and 
must he taken off the file. Powell v. Cockerell , 
4 Hare, 5G5. 

Coses cited in the judgment : Ritchie v. Aylwiu, 
15 Ves. 79; Ellice v. Goodson, 3 Myl. & Cr. 
653; Sidgier v. Tyte, 11 Vcs. 202. 

. DISMISSAL. 

1. Replication. — The replication mentioned 
in the 11 1th of the general orders of May 1845, 
means a replication in the form directed in the 
93rd of such orders, and therefore, in a tran- 
sition case, where a subpoena to rejoin has been 
! served prior to these orders coming into opera- 
tion: Held, that publication could not pass 
under the 1 1 1th order, “ without rule or order/’ 
and that a special order was necessary. 

Upon a motion to dismiss, under such cir- 
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cumstattces, the court will (unless good cause 
he shotm) order that publication do then pass. 

Where prior to theorders of 1845* a replica- 
tion only in the old form has been filed, a re- 
plication in the new form mentioned in order 
93 may be regularly filed, for the purpose of 
putting the cause at issue ; but secris, where a 
subpoena to rejoin has been served prior to 
these new orders. Wheatley v. Wheatley , 7 i 
Bea. 677. j 

Case cited in the judgment: Spencer v. Allen, j 
4 Hare, 455. 

9. Last answer . — The words “last of the 
answers’ 4 in the 114th Order of May, 1845, 
means the last answer of any one of several de- < 
fendants, so that the right of one defendant to 
move to dismiss for want of prosecution is not ! 
delayed by his co- defendant’s neglect *to an-* 
swer. I 

The expressions “ the last answer,” and “the • 
last of several answers ” in the GGth Order, ! 
and in the 16th Order, Art. 33, means the last ! 
of the several answers filed by several defend- I 
ants. DatUm v. Hay ter , 7 Bea. 5S7. I 

3. Construction of Orders 1 4 and 1 14 of May , i 
1845. — The times of vacation must be reckoned 
in computing the time for the dismissal of a 
bill for want of prosecution after answer, unless : 
they occur within the time allowed for except- ' 
ing to the answer. Wiles v. Cooper , 32 L. O. 
GO. 

And see Replication.. 

EXCEPTIONS* 

An order for setting down exceptions to a ] 
report of insufficiency in an answer, if served i 
after, though on the same day as an order to 
amend and for defendant to answer the amend- 
ments and exceptions together, is irregular. 
Znlneta v. Antonin, 13 Sim. 631. See 1 Phillips, 
3G8. 

IMPERTINENCE. 

Vendor and purchasin', — Specific perform- 
ance, — Before answer to a bill for specific per- 
formance, the plaintiff obtained an order of re- 
ference as to title. The defendant, under a 
threat of attachment, put in his answer, in 
which he alleged that one of the conditions of 
sale was framed with a fraudulent intent : Held 
that that allegation was not impertinent. Emery 
v. Pickering, 13 Sim. 583. 


conveyance might be declared fraudulent and * 
void as against him, and also that au ejectment' 
to recover possession of the estates, which thA. 
defendant liad brought shortly before she put 
in her answer to the original bill, might be 
stayed. Tin* answer to the supplemental bill 
admitted, in effect, that the conveyance was' 
voluntary, Tlie V. C. of England however 
held, that as that admission was made in the 
answer to the -npplemental bill, it was not suf- 
ficient to sustain the injunction. Parker v. 
Const "hi*. 1 3 Sim. 536. 

JOINT-STOCK COMPANY. 

A. gave a h«»nd to the public officer of a joint- 
stock company (in which he afterwards became 
a shareholder', to secure advances made to 
him by the company. The hank afterwards 
suspended their business, and brought an ac- 
tion on the bond in the name of the officer. A. 
then tiled a hill on behalf of himself alone, 
against the officer and the directors of the com- 
pany, praying for an accpunt of the dealings 
and transactions of the company down to the 
time when their business ceased, that his share 
of the eapital and profits might be ascertained, 
and set -ofi* against the money due on the bond, 
and that tin* surplus might he paid to him : 
Held, that the hill prayed, in effect, for a disso- 
lution of the company, and therefore, that all 
the shareholders ought to have been made 
parties to it. Abraham v. Hannay , 13 Sim. 
5S1 : M C Waltnu'th v. Holt, 4 Mvl. & Cr. G19. 

See part***. 10; Provisional Directors. 

1.19 PENDENS. 

Sec parties, 

MISJOINDER. 

The hill sought to charge trustees with mis- 
mar. itrcmcni and misapplication of the trust 
i estate. The answer insisted jhat one of the 
J two co-plaint irts had acquiesced. The court, 
j upon motion, gave leave to amend by making 
such co- plaintiff a defendant, upon payment of 
i the cost* of the application, and giving security 
! for the costs already incurred. The costs of the 
t misjoinder were reserved to the hearing. Bather 
| v’. Kent's/*". 7 545. 

| .NEXT OF KIN. 

j See 

! PARTNERSHIP. 


INFANT. 

See Parties, 12. j 

injunction. i 

Admission in answer . — A judgment creditor, j 
who had obtained possession of his debtor’s j 
estates under an eleyit, filed a bill, after tbe | 
debtor’s death, against his devisee, claiming to j 
have a charge on the estates, under the 1 & 21 
Viet. c. 110, and praying to have the debt 
raised and paid out of the estates. The de- 
fendant, in ner answer, claimed the estates, not 
at devisee, but under a conveyance executed 
by the debtor in his lifetime. The plaintiff, in- 
stead of amending his bill filed a supplemental 
bill against the defendant, praying that the 


See ./*»i «#/-*■/•»••/ Company, 

PARTIES. 

1. AsMt/iiuirnt pendente tile, — Some of the 
plaintiff*. who had an equitable interest only in 
the property in question, mortgaged their inter-* 
ests pending the suit: Held, at the hearing, 
that tin* mortgagee was a necessary party. 
Solonutn v. >' <d<nnon , 13 Sim. 516. 

2. Sett »f kin, — If,, in an administration suit 
instituted by the next of kin of a testator at Ins 
death, the question is, whether the testator, by 
the words - my next of kin/* meant his next 
of kiu at his death or at a future period, not 
only th«* e.xecuror but also the person or per- 
sons wh«» may by possibility be next of kin at 
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that periods ought to be made defendants. 
Urqukort v. Vrquhart , 13 Sinr. 613. 

3. Administration ad litem . — A court of 
equity will not decree a general account and 
administration of assets* in a suit in which the 
deceased is represented by an administrator ad 
litem merely. Croft v. fVaterton, Waterton v. 
Croft , 13 Sim. 653. 

4. Lis pendens* — Observations on what is 
termed the “ substantial representation/* in a 
suit of absent parties* and how far such absent 
parties are bound. 

After bill died but before subpoena served* 
the defendant assigned the subject matter of 
the suit : Held , that the assignee was a neces- 
sary party, and that the court would, if neces- 
sary* grant an injunction to restrain any further 
assignment. 

Scheduled creditors to a creditor’s deed* who 
were not parties thereto* held not necessary 
parties to a suit by a subsequent incumbrancer, 
to have the monies out of which it was intended 
to pay such creditors raised, the trustees being 
parties. Powell v. Wright , 7 Bea. 444 ; see 
Daly v. Kelly, 4 Davis, P. C. 440. 

See notes on this case, p. 254, ante . 

5. Assignee. — A suit was instituted by the 
creditors’ and official assignee of a bankrupt. 
The creditors' assignee died before decree, the 
official assignee died after decree, and a new 
official assignee being appointed, his name was* 
on motion* substituted under the 6 Geo. 4, c. 
16. s. 67, as plaintiff in the suit. Man v. Rick- 
etts, 7 Bea. 434 ; see Mendham v. Robinson, 1 
Myl. & K. 217 ; Bainbrigge v. Blair , Younge, 
386 ; Lloyd v. Waring, 1 Coll. 536. 

6. Trustees . — Twenty years ago, 27 persons 
conveyed real and personal estate to trustees to 
sell, and to divide the produce : Held, that a 
bill might he filed by a few, on behalf* &c., 
against the trustees, to make them account ; 
and that it was iftt necessary to make all the 
persons interested parties to the suit. Smart 
v. Bradstuck , 7 Bea. 500. 

7. Trustee . — A . by will bequeathed a sum of 
stock equally between J5. and C. B . and C. by 
their respective wills bequeathed their respective 
residuary personal estates (which included their 
shares of the stock) among their children* and 
appointed executors. The children of jB., and 
some of the children of C.* filed their bill 
against the executor of A . to recover the fund, 
making the executors of B . and C., and the rest 
of the children of C. parties : Held, that al- 
though the suit was multifarious* yet as it had 
been brought to a hearing, and it was not open 
to the objection of misjoinder* the court might* 
if it thought proper* make a decree for the ac- 
counts and inquiries preparatory to the distri- 
bution of the fund. 

That notwithstanding the hill alleged that 
the estate of B. was fully administered, and 
that the parties beneficially interested in the 
estate were parties to the suit, yet the executor 
of jB. was a party against whom direct relief 
was in substance prayed* and he was not there- 
fore a party to oe served with a copy of the 
bill; within the 23rd order of August* 1841. 
Powell ▼. Cockerell , 4 Rare* 557. 


34 *. 

Cite cited in the judgment : Benson v. Head- 

field* 4 Hare, SO* 

8. Trustee. — Suit against trustees, alleging 
breaches of trust, by omitting to make repairs* 
and to provide a fund for the renewal of leases* 
as directed by the will. The widow of the 
testator (who was tenant for life under the 
will), and two others* were the trustees. The 
widow married again* and afterwards died* 
leaving her husband surviving, and leaving 
assets of her separate estate : Held, that as 
there were assets of the widow, which under 
the circumstances of this case, were or might 
be liable to the trust* it was not a case in which 
the plaintiff could* under the 32nd Order of 
August, 1841, proceed against the other trustees 
ana the husband of the testator’s widow, with- 
out maki/ig a personal representative of the 
widow a party; and that the defect was not 
removed by the waiver of any relief against the 
assets of the widow, or against all the trustees* 
in respect of breaches of trust before the mar- 
riage of the widow. Sltipton v. Rawlins , 4 
Hare, 619. 

Cases citetl in the judgment : Symomlav. Walker, 

3 Swanst. 7.> ; 31unch v. Cockerell, 0 Sim. 

231. 

9. Costs . — An adverse decree made in the 
absence of some of a class, the point not being 
considered to be one of difficulty. 

Costs of an administration suit directed to 
be paid ratcably out of the real and personal 
estate. Bunnett v. Foster, 7 Bea. 540 ; see 
Eyre v. Marsden, 2 Keen, 564 ; 4 Myl. & Cr. 
231. ■ 

10. Provisional directors. — Contribution . — 
One of the provisional directors of a projected 
railway company (which was not carried into 
execution) was sued by the engineer for ser- 
vices performed in surveying the line of the 
proposed railway; and judgment was recovered 
against him in that action. 

Upon a bill filed by him against his co-di- 
rectors for contribution, it being objected that 
the suit ought to have been for the general ad- 
ministration of the partnership affairs : llehl , 
that the suit was properly framed. 

The test of liability to contribution is liability 
to the plaintiff at law, and not the holding of 
shares in the projected railway. 

The amount of the contribution of each di- 
rector is to be ascertained by dividing the total 
loss by the number of directors who consented 
to act ; and not by dividing it by the number 
of those who were named as directors in the 
prospectus j nor by reference to the number of 
shares subscribed for by each director. 

The plaintiff having released one of the di- 
rectors in order to render him a competent 
witness on the trial at law s Held , that if such 
release were a proper act to be done in further- 
ance of the defence of the action* his share of 
the loss is to be borne equally by all parties 
having the benefit of the defence at law* and 
inquiries were directed as to that point. t 

A person who originally is named in the 
prospectus as a director* and after ratifies and 
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consents to his appointment as such, is liable 
on the intermediate contracts entered into by 
his co-directors. Lsfroy v. Gore, 1 J. & L. 
57 1. 

Crises cited in tlie judgment : Singard v. Bromley, 

1 V. &t B. 114; D coring v. Earl of Wincliil- 
seu, t Cox, 85? 1. 

11. Affidavit. — Agent. — A suit had been in- 
stituted by a purchaser from a mortgagee 
against the mortgagor, for a declaration of his 
rights, and upon the application of the plaintiff, 
an order had been made for a receiver. Pend- 
ing this order, but before the appointment of 
the receiver, the plaintiff proceeded to cut down 
underwood, and to exercise other acts of owner- 
ship. One of the defendants, the agent of the 
mortgagor, fwho was himself abroad, and had 
not been served with the subpoena,)* without 
proving any authority for doing so, applied, 
upon affidavit merely, for an injunction. The 
motion was refused, upon the grounds, that 
the defendant, though agent, had no interest in 
the estate, and might have filed a bill for bis 
principal, upon which to found the application. 
Hunter v. Nockotds , 32 L. (). 30. 

12. Infant . — Decree . — Where a decree has 
been obtained in a suit to which an infant is a 
party defendant, without the concurrence of 
such infant, after she has attained 21, the court 
will allow her to put in a further answer and to 
lrnve the cause reheard. 

An infant applying on coining of age to put 
in a further answer must, if the suit is properly 
constituted, pay the costs of the application. 
Snow v. Cole, 32 L. O. Cl. 

13. Vendor and purchaser. — After a contract 
for sale of an estate, the wife of the vendor ob- 
tained possession of several of the deeds relat- 
ing to the title, which she refused to part with, 
on the ground that she had some claim upon 
the property, in consequence of which, as was 
alleged, the purchase could not be completed : 
Held, that she was improperly made a party to 
a bill for specific performance. Must on v. 
Bradshaw, 32 L. O. 105. 

PKO CONFESSO. 

Construction of Orders 77 and 79 of May, 
1845.— Where a defendant has not put in his 
answer in due time, under the 77th of the Orders 
of May, 1854, and the plaintiff ha3 given the 
notice required by the 79th of those orders, the 
court will order the clerk of the records to at- 
tend with the bill for the purpose of its being 
taken pro confesso , although a writ of attach- 
ment may not have been issued. 32 L. O. 
177. 

PROVISIONAL DIRECTORS. 

See Parties , 10. 

REPLICATION. 

, Dismissal of bill. — Upon motion by one of 
several defendants to dismiss the bill under the 
1st article of the 114th Order of May, 1S45, 
the order to dismiss will not be refused merely 
on the ground that other defendants have not 
answered, without showing sufficient cause for 


the delay in getting in the answer of such other 
defendants. 

The court will not, as of course, or except in 
cases of necessity, give the plaintiff leave, under 
the reservation of the 93rd Order of May, 1845, 
to file more than one replication in the same 
cause. 

The exclusion of the time of vacation from the 
computation of time for filing replications in 
the 4th article of the 14th Order of May, 1845, 
does not apply to the time for filing replications 
generally, but only to the time for filing repli- 
cations under the exigency of the 41st article of 
the lGth Order of May, 1845. 

Where a plaintiff had by mistake submitted 
to an order limiting him to a time for filing his 
replication as against some defendants, the 
court refused, on a motion, .ex parte , to give 
him liberty to file another replication against 
the other defendants, but permitted him to 
move, on notice, for leave to withdraw the 
replication, or that publication might be en- 
larged. St inton v. Taylor, 4 Hare, GOS. 

And see Dismissal, 1. 

TRUSTEES. 

See Parties, 6,7, S. 

VENDOR AND PURCHASER. 

See Parties, 13 ; Impertinence . * 


V. EVIDENCE. 

ADMISSIONS. 

Tlic Irish society held to be trustees for pub- 
lic purposes, and not accountable to the com- 
panies of London, notwithstanding the latter 
were, after providing for the public objects, en- 
titled to the surplus revenues of the estates 
vested in the former. 

After some negotiation, an agreement was 
entered into between King James I., and tlic 
city of London, for the grant by the former to 
the latter of a large tract of land in Ireland, to 
he colonized by English. It was stipulated 
that 20,000/., should be advanced to be ex- 
pended in the undertaking, that certain houses 
should he built, &c. The city compulsorily 
levied the amount upon the city companies. 
In 1613, King James granted a charter creat- 
ing a corporation (the Irish Society,) the mem- 
bers of which were to be appointed by the city, 
for the management of the plantation, to whom 
the land was thereby granted, but no trusts 
were declared. The principal part of the lands 
were afterwards divided in severalty between 
the companies, but the town lands, fishings, 
&c., were retained by the Irish Society, who, 
after applying a considerable portion towards 
public purposes, such as building churches, 
schools, &c., divided the residue amongst the 
companies. The Irish Society having annually 
divided a considerable sum amongst its mem- 
bers, and made large expenditures in tavern 
expences, and in other modes which were 
objected to, a bill was filed by one of the com- 
panies against the society, the city of London* 
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and the Attorney-General, to correct the al~ 
leged abuses ; but it was held, that the powers 
granted to the soeiety, and the trusts reposed 
m them were, in part, of a general and public 
.nature, independent of the private benefit of 
the companies ; that the companies, though in- 
terested in any surplus which might remain 
after the general purposes were answered, were 
not entitled to control the exercise of the 
powers given for general and public purposes ; 
and that the court had not jurisdiction, upon 
the application of the companies, to determine 
upon the propriety of the expenditure made, 
though the discretion might be controlled else- 
where and in another manner. The bill was 
dismissed with costs. 

Allegations and admissions, used for the 
purpose of defence against attempted extortion, 
under the form of legal proceedings, or for the 
purpose of obtaining justice irregularly when 
regularly it could not be had, ought not to be 
used as evidence of the rights of the parties. 
Held , consequently, that allegations and ad- 
missions made in the course of arbitrary pro- 
ceedings against parties in the star chamber, 
and in a treaty for compromise which arose 
out of the sentence, and in the proceedings 
which took place before the House of Com- 
mons in an attempt to obtain relief from the 
oppression of that court, could not in any way 
influence the judgment of a court of equity. 
The Skinners’ Company v. The Irish Society , 

7 Bea. 593. 

CERTIFICATE OF MARRIAGE. 

i?ee Marriage . 

CREDIT OF WITNESS. 

Though it is the more usual and regular | 
course to file articles or objections to the credit : 
of a witness previous to applying for leave to 
exhibit interrogatories for the examination of 
witnesses in support of such articles, still a 
simultaneous motion for leave to file articles 
and exhibit the interrogatories is not irregular. 

Previous to a cause being at issue, the plain- 
tiff’s solicitor prevailed on A . B. to make a vo- 
luntary affidavit, not required by the proceed- 
ings in the cause. A. B . was afterwards ex- 
amined as a witness on behalf of the defendant, 
and was cross-examined by the plaintiff ; her 
affidavit and depositions were contradictory, 
but the affidavit was not produced to her at the 
time of her examination. Upon an application 
by the plaintiff to file articles and examine wit- 
nesses to discredit A. B, Held , that though 
the conduct of the plaintiff’s solicitor had been 
highly improper, still the motion ought to be 
granted, leave being given to the defendant to 
examine witnesses to support her credit, and 
as to the circumstances under which the affi- 
davit had been sworn. Harvey v. Mount , 7 
Bea. 517* 

Cases cited in the judgment: Purcel v. M'Na- 
mara, 8 Ves. 324; Wood v. Hammerton, 9 
Vea. 145. 

DEPOSITIONS. 

An order to read in one cause the deposi* 


tions taken in another cause between the same 
parties is not irregular because obtained before 
the depositions are published in both causes. 
Sourton v. Marriott , 32 L. O. 276. 

And see Suppressing Depositions . 

EXECUTOR, EXAMINATION OF. 

If, in answer to a claim made in an adminis- 
tration suit by a cestui que trust , the executor 
pleads payment, the cestui que trust cannot ex- 
amine the executor upon interrogatories to 
prove notice of the trust. Ford v. Bryant , 31 
L. O. 576. 

MARRIAGE CERTIFICATE. 

On an application for payment out of court 
of a fund belonging to a married woman, the 
court will not dispense with the production of 
a register of the marriage, although the mar- 
riage may have been solemnized abroad ; unless 
evidence is produced to show that a certificate 
of the register could not be obtained. Jopc v. 
Pearce, 3*2 L. O. 252, 

MU V I LEGED COM M V NICATIONS* 

1 . A. was employed by the attorney of the 
plaintiff in an action to collect evidence for tho 
plaintiff. Held, that although A . was not an 
attorney, the communications made by him to 
the plaintiff’ and his attorney, relating to the 

I evidence, were privileged. Steele v. Stewart , 

; 13 Sim. 533. See Banbury v. Banbury , 2 
j Beav. 173. 

Cuso cited in the judgment : Hughes v. liid- 
dulph, 4 Russ. J 90. 

2, Letters written by a defendant, after the 
institution of the suit, to an unprofessional 
agent abroad, “ confidentially and in reference 
to the defence of the defendant to this suit.” 
Held, not privileged. Kerr v. Gillespie , 7 Bea. 
572. 

PRODUCTION OF DOCUMENTS. 

1 . It is no answer to a motion fir production 
of documents in the custody of a defendant, 
that they tend to support an indictment pend- 
ing against the defendant for perjury commit- 
ted in the cause. Rice v. Gordon, 13 Sim. 
58°. 

2 . A defendant, in his answer, admitted the 
possession of documents relating to the matters 
in the bill, except the question whether A. sur- 
vived B., which was the question upon which 
the plaintiff’s title depended. Ihld, that he was 
not entitled to have the documents produced. 
Edwards v. Jones , 13 Sim. G32. 

3. A defendant admitted the possession of 
documents, but stated that they were all pre- 
pared and made since the dispute arose, in con- 
templation of the litigation of that dispute, and 
her defence against the plaintiff’s claim ; but 
she did not connect them with her professional 
advisers. Held , that they were not privileged* 
and ought to be produced. 

A bill was filed, insisting on a partition al- 
ready made between the plaintiff ana defendant, 
who were tenants in common. The bill con- 
tained an alternative prayer for a partition un- 
der the court. The defendant insisted on the 
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invalidity of the partition, t admitted the 
possession of documents showing the manner 
in which she had since dealt with her share of 
the property. Held, that the plaintiff had an I 
interest in them, if it were only for the purpose 
of ascertaining who were tenants in common ] 
with him. Maden v. Veevers, 7 Bea. 489. See 
5 Bea. 503. 

4. The 17th Order of August, 1841, was in- 
tended to apply to cases in which there are se- 
veral defendants answering separately. 

' The only two defendants required to answer 
joined in one answer. It was found insuffi- 
cient, and the plaintiff obtained an order to 
amend, and that the defendants might answer 
the exceptions and amendments together. 
Borne of the original interrogatories e were al- 
tered and new ones added ; but the note to the 
amended bill required the defendants to answer 
all the interrogatories, without excepting those 
previously answered. Held, that there was no 
irregularity. 

A plaintiff, unless he specifically offers to do 
so by the bill, or is required to do so by a 
cross -bill, is not bound to produce, previous to 
the defendant being compelled to put in his an- 
swer, documents admitted to be in his (the 

S laintiif’s) possession, and alleged as proving 
is case. Bate v. Bate , 7 Bea. 528. 

Cases cited in the judgment: Princess of Wales 
v. Lord Liverpool, 1 Swan. 114, 580 ; and 3 
Swan. 567 ; find 1 Wils. C. C. 1 13 ; and 2 Ibid 
29; and see Jackson v. Sedgwick, 2 Wils. 
C. C. 167 ; Taylor v. Hemming, 4 Ueu. 235 ; 
Shepherd v. Morris, 1 J3ea. 175. 

5. A defendant having by his answer ad- 
mitted that a deed was in nis possession or 
power, believing at the time that it was in the 
possession of his solicitor, tuft which proved 
not to be the case : Held, that an affidavit could 
not be received to show his mistake, and that 
the usual order must be made for its produc- 
tion. Carter v. Ebhetts, 32 L. O. 302. 

G. An order to produce documents before the 
Master continues in force, although a subse- 
quent order may have been made giving liberty 
to inspect them at the office of a solicitor. 
Whicker v. Hume , 32 L. O. 202. 

SUPPRESSING DEPOSITIONS. 

Commissioners for the examination of wit- 
nesses, employed as their engrossing clerk, on 
the execution of the commission, one who, 
little more than three months previously, had 
been a clerk to the solicitor of the plaintiff in 
Bie cause ; Held , that such previous employ- 
ment was no disqualification for the office of 
engrossing clerk ; and such appointment was 
no grouna for suppressing the depositions. 

The court refused to suppress depositions on 
a ground of objection to which the attention of 
the commissioners had not been called,— where 
k different objection had been made before 
them, and had been properly overruled. Wood 
v. Freeman, 4 Hare, 552. 

WITNESS. 

Sts Credit qf Hit ness. 


RECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 

REPORTS!) BY BARRISTERS OF THE SEVERAL 
COURTS. 

Rflrh CfcantrUor. 

Strange y. Brennan. July 30th. 

BONUS TO SOLICITOR. — CHAMPERTY. 

The court mill not entertain a bill to enforce 
an agreement to allow a solicitor , out of a 
fund to be recovered by him, a commission 
by way of bonus for his trouble and re- 
sponsibility. 

This was an appeal from the Vice-Chan- 
cellor of England. The defendant, Margaret 
Brennan, was entitled to certain funds in court, 
to obtain which it became necessary to take out 
certain letters of administration. Being unable 
to provide the sureties required by the prero- 
gative court, the defendant applied to a solicitor 
(practising in Ireland,) who entered, with 
another individual, into the usual bonds, pro- 
cured the letters of administration to be granted 
to the defendant, and the fund in court to be 
subsequently transferred into her name. The 
bill was filed to restrain the defendant from 
seUitig out the said fund, and also to enforce 
the specific performance of an agreement 
whereby the defendant undertook and con- 
sented that her said solicitor should retain for 
the space of six years out of such of the said 
funds as should be recovered, sufficient to in- 
demnify himself and his co-surety against any 
loss which they might incur from having en- 
tered into the above-mentioned bonds; and 
further to pay to her said solicitor, as a bonus 
or consideration and exclusive of the law costs, 
the sum of 10/. per cent, on such sum or sums 
of money as might actually be recovered and 
realised out of the said fund. The bill also 
prayed that the plaintiff might be declared to 
have a lien on the fund for costs, and a suitable 
remuneration for the said solicitor’s trouble, 
if he was not entitled to the above commission. 
To this bill the Vice-Chancellor had allowed a 
general demurrer. 

Mr. James Parker and Mr. Kennion submit- 
ted on behalf of the plaintiff, that the doctrine 
of champerty could not apply to the present 
transaction, inasmuch as the fund in question 
was not the subject of litigation at the time of 
making the agreement. Co. Litt. Champerty . 
At all events, the alternative part of the prayer 
in the bill for a suitable remuneration ana costs 
would be decreed. 

The Lord Chancellor , without hearing Mr. 

[ Romilly and Mr. Bird, who appeared in sup- 
port of the demurrer, said that be had never 
iseen a case which exhibited such an utter want 
of equity. Not only was the unfortunate de- 
fendant to have such part of the fond as her 
solicitor should think proper tied up Tor six 
years, but also to allow him 19Z. per cent, on the 
amount to be. recovered, exclusive of his law 
costs. It was most unfortunate that such an 
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umement had ever beau prepared. and he, 
should have been much surprised if the Vice-! 
Chancellor had hesitated long i:; allow ing this; 
demurrer. 

Appeal dismissed " i:h costs. 

Kells CTsait. 

Pinner v. Wright* July 13. 

AMENDING NOTICE OF MOTION.— COSTS. 

Ifa motion ' stands over to or* •«*! th<* notice , 
and instead of amending^ o new motion is 
made, the costs of the firs: motion will be 
given upon the hearing of t ’ wow /. 

In this case Mr. Jtright origuuOJy moved to 
dismiss for want of prosecution. 

Mr. Taylor objected, that ilu* causa was 
abated from the deaths of souic *»f the parties, 
on which the motion stood ove*. Wve being 
given to amend the notice. 

Instead, however, of doing K if, a iu*w mo- 
tion was made, that the suit migL: be renewed 
within a limited time or the bill d^n-.L-ed. 

Mr. Taylor then asked for t?.e ii>*Uofthe 
former motion. 

Mr. Wright urged, that they sl.uuM be costs 
in the cause, for when the fn?: motion was 
made the defendants were who!'; i^uorant of 
the abatement. 

But Lord Langdule , on finding lira the for- 
mer motion stood over, said, be considered it 
to be on now, and gave the c--t* a-* of an 
abandoned motion. 

In re Wilson . July 6 , 1 ■*! ». 

SUBSTITUTED SEAM. *. 

Before the court will direct sc v*» - »t a man's 
office to be good service on h : ». it must have 
some proof that he is carry- ■ / on commu- 
nication with the office. 

Mr. Kinder si eg moved to sub dilute service 
at the office of a solicitor for personal service 
upon him, on an affidavit stating only that the 
clerks at the office stated that they did not 
know where to find him. 

But Lord Langdale held, tha* rub was not 
enough. It was necessary for the deponent to 
state that from circumstances coming to his 
knowledge, lie believes that the r*ei -ons at the 
office were carrying on communication with 
the solicitor, and that communicating left there 
would reach him. 

'PfetsCftantrllor of tiPngfixy 
Attorney-General y. Wakeman. J uly 6, 1846. 

BILL, AMENDMENT OF.— CONSTRUCTION OF 
ORDERS 68 AND 69 OF HAY 1345. 

While the Attorney-General i* the plaintiff 
in a suit , it is sufficient that the affidavit 
refpii red by the 69 th Order, to found a 
special application to amend, should be 
jmgds bu me solicitor, audit mast be made 
to the master. 


In this case, which was an information on 
the part of the Attorney-General, it became 
necessary to amend by a special application 
under the 68th Order of May, 1845, by which 
an affidavit is required, showing that the matter 
of the proposed amendment Is material, and 
could not, with reasonable diligence, have been 
sooner introduced into the bul, it being also 
required by the 69th of the same orders, that 
the affidavit referred to in Order 68, should be 
made by the plaintiff and his solicitor, or by 
the solicitor alone, in case the plaintiff from 
being abroad or otherwise , Is unable to join 
them. 

Mr. Anderdon now moved for a special order 
to amend, contending, that as there was no 
plaintiff who could comply with the requisitions 
of the order, it was not a case in which the 
application could be made to the Master, ac- 
cording to the 20th Order of IP 33. 

Mr. Bethel? , eontrit, said, that where there 
was no plaintiff who could make the affidavit 
required by the 68th Order, it must be made 
by the solicitor alone. It had also been de- 
termined in Christ's Hospital v. Grainger , 10 
Jur. 37, that the application must be made to 
the Master. 

The Vice-Chancellor said, that if the orders 
did not apply to the case where there was no 
plaintiff, then they must be put out of con- 
sideration ; but his Honour considered it de- 
termined by the case of Chi ist's Hospital v. 
Grainger , that where the plaintiff could not 
make the required affidavit, it might be made 
by his solicitor, and he dismissed the motion 
with costs. 

<$amnum IHccui. 

Doe v, J&e. Trinity Term, 1846. 

JUDGMENT AGAINST THE CASUAL EJECTOR 
— SUFFICIENCY OF AFFIDAVIT. 

On a motion for judgment against the casual 
ejector in ejectment it is stfficient if the affi- 
davit of the service of the declaration, tyc., 
contain the initials of tenant in possession's 
Christian names. 

Talfourd , Sergeant, moved the court for 
judgment in this case against the casual ejector. 
It appeared that the affidavit of the service of 
the declaration and the notice only stated the 
initials of the Christian name and the surname 
of the tenant in possession, and did not set out 
the Christian names in full. This, it was sub- 
mitted, would not affect the application, as. in 
many cases it was next to impossible to find 
out the Christian names of parties to actions 
of ejectment* 

By the Court , We think the rule ought to 
be made absolute. 

Rule absolute. 

NOTES OF THE WEEK. 


LEGAL EDUCATION. 

The conference of the deputations from the 
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Inns of Court has terminated in their recom- 
mending to* their respective societies the insti- 
tutional 'rewards or honours, or both, to stu- 
dents undergoing examination ; and for this 
purpose five lectureships are to be established 
on the following subjects : — 1. Civil Law and 
General Jurisprudence. 2. Law of Real Pro- 
perty and Conveyancing. 3. Constitutional 
Law, Criminal ana Crown Law. 4. Common 
Law. 5. Equitable Jurisprudence. We shall 
take an early opportunity of stating the details, 
which will ue found in The Law Review , just 
published. No. S. 


PROMOTIONS AND APPOINTMENTS. 

Sir Chas. Wetherel has been appointed 
Deputy Steward of the University of Oxford. 

Joseph Phillimore, D. C. L., has been ap- 
pointed Judge of the Consistory Court of 
Gloucester. 

PROCEEDINGS IN PARLIAMENT RE- 
LATING TO THE LAW. 

gjousc of 2Lorb*. 

NEW DILLS. 


ARRANGEMENT OF THE BUSINESS AT THE 
judge’s CHAMBERS. 

The Lord Chief Huron has issued a notice 
altering the time of sitting at his chambers as 
vacation judge for the remainder of the vaca- 
tion, and now attends at 1 1 o’clock instead of 
10, as heretofore. 

RAILWAY DECISIONS. V 

The decision of the Vice-Chancellor of Eng- 
land in tli e cas3 of Columbine v. Chichester , no- 
ticed in our last number, p. 310, we are in- 
formed was reversed on appeal by the Lord 
Chancellor on the 29th July. 

MALPRACTICE. BRANCH OFFICES, 

A correspondent has called our attention to 
the case tried before Mr. Justice Erie , in which 
a London attorney was examined as a witness. 
It appeared that he permitted his name to be 
used at a branch office in a country town where 
he rarely went, and which was opened princi- 
pally on account If business to be brought by 
an unqualified practitioner assuming the cha- 
racter of the attorney’s clerk. 

We are aware that many respectable at- 
torneys have offices at more than one town or 
village, and where this is done bond fide for the 
convenience of clients living at different places, 
we are not aware thr.t there caR be any reason- 
able objection. Where there are several 
partners and onQ attends at each place, of 
course the arrangement is clearly unexception- 
able, but where the business transacted arises 
from the clerk’s connexion, although he be 
paid by salary and not by a share of the profits, 
and the attorney gives little or no personal at- 
tention to the practice, it is manifestly violating 
the spirit, if not the letter of the statute ; and if 
the profits were really shared, although nomi- 
nally in the shape of salary, we conceive the 
power of the court could reach the offenders. 
The client is entitled to the personal services of 
the attorney, and in an unreported case on the 
Northern Circuit, Mr. Baron Bay ley nonsuited 
an attorney for services solely rendered by his 
clerk, and over which he gave no superin- 
tendence, It was also decided in a recent case 
where an articled clerk had served at one of 
these branch offices, at which the attorney very 
rarely attended, that such service was insuffi- 
cient, and the clerk was obliged to re-serve the 
deficient time. 


Recovery of Small Debts and Demands in 
England. Passed. 

Juvenile Offenders. In Committee. Mar- 
quis of Westminster. 

General Registration of Deeds. — For 2nd 
reading. Lord Campbell. 

Punishment for deterring Prosecutors’ Wit- 
nesses, &c.— In Committee. Lord Denman. 

Game Laws. To be reported. 

Small JDebt Courts : 

St. Austell. In Committee. 

Birkenhead. In Committee. 

Commons Enclosure. Commons Amend- 
ment to be considered. 

Tithe Act Amendment. In committee. ‘ 

Poor Removal. — In Committee. 

'lb* 

p^oujsc of QTommottft. 

% NEW BILLS. 

Northampton Small Debts Court. 

Death by Accidents Compensation. — To be 
reported. 

Deodands Abolition. — To be re reported. 

Total Abolition of the Punishment of Death. 
Mr. Ewart. 

County Rates. For 2nd reading. 

Insolvent Debtors Amendment Act. For 2nd 
reading. 

Recovery of Salvage. For 3rd reading. 

Drainage of Land. To be reported. 

Opening the Common Pleas Court. Attor- 
ney-General. Passed. 

Copyhold Commission Continuance. For 
3rd reading. 

Turnpike Acts Continuance. For3rd reading. 

Highway RatdPContinuance. For 3rd read- 
ing. 

Religious Opinions. In committeee. 

Judgment Creditors. v For 2nd reading. 

Lunatic Asylums. — For 2nd reading. 

Contagious Diseases. — For 2nd reading. 

Small Debt Courts. — For 2nd reading. 

POSTPONED. 

Bankruptcy and Insolvency. 

Episcopal Revenues and Dioceses. 


THE EDITOR’S LETTER BOX. 

Some of the original Reports of Practice 
Cases are deferred till next week. 

The Letters of X ; T. P. and M. S. have 
been received. 



®fje ftcgal ©bserfoer. 


SATURDAY, AUGUST 15, 1848. 

1 1 1 “ Quod magi* ad ho* 

Pertinet, et nescire malum est, agitamua.” 

IIorat. 

• 

THE SMALL DEBTS AND LOCAL therefore, pass it must, unless peradventure 
COURT SCHEME. some unforeseen difficulty should arise in 

■ adjusting the patronage with which the 

At the close of the Session of 1844, measure will interfere. Difficulties in that 
namely, on the 9th August, (just two years respect may yet arise before the bill can 
ago) the act passed, 7 & 8 Viet. c. 96, for be steered clear of the rocks and shoals 
abolishing arrest in execution under 20Z. ; which it has yet to encounter. There are - 
and last year, on the 9th August, 1845, many exceptions and provisoes already in- 
that enactment was virtually repealed by troduccd, and more perhaps may yet be 
the Small Debts and Local Courts Act, of demanded, which may finally so embarrass 
1 the 8 & 9 Viet. c. 127. Now in August, the plan, that it will hardly be worth the 
1846, another act on the same subject** experiment of trying its presumed efficacy, 
but far more sweeping and comprehensive, In the meantime, we shall venture to* 
is hastened on within a few days of the repeat the suggestions which we have 
end of the session I Can it be expected, J from time to time made for altering the 
that this last project thus suddenly adopted bill in some of its clauses, if its main prin- 
and urged forward will be exempt from the ciple must be conceded, 
confessed and palpable blunders of its pro- 1. There should be concurrent juris- 
decessors ? % diction preserved to the superior courts 

We have admitted, indeed, that the pre- where the sum to be recovered exceeds 
sent bill is less objectionable in some of its five pounds. Stfpposing all the petitions 
details than the former ; but they are all in support of the measure which wc hear 
wrong in principle and will be highly mis- of (and they are far from numerous) con- 
chievous in practice. It is manifest, how- tain the bond fide expression of the public 
ever, from the recent discussions in parlia- opinion, and that it is generally desired the 
ment, that in spite of all warning from experiment should be made, then the 
those who are the best able*£o appreciate 1 suitors will voluntarily resort to these pro- 
the probable results, our legislators are posed courts. Why compel them ? Why 
determined to pass the measure# They deprive them of the choice of the old su- 
set at nought the suggestions of profes- perior court? If females, or aged, sick, 
sional men,' because they suppose them to infirm, or nervous persons, desire to avoid 
be personally interested ; but the truth is, the inconvenience or annoyance of a per* 
that the interests of the public and the sonal attendance before the court, why 
profession are identical ; and it is the pro- should they not be allowed to employ an 
fession alone that can devise practicable attorney ? Let it be remembered also, 
schemes of real improvement. The great that the time and expense of travelling to 
men in and out of parliament who talk and the district court will be not only an actual 
write about these subjects, cannot possibly loss, (which the bill does not propose to 
be acquainted with the minute workings of compensate,) but that the absence from 
the present, nor the probable changes which home on every instance of these petty 
will be effected by the proposed new sys- subjects of litigation, deranges the affairs, 
tem. A little mistaken popularity is to be and injures the interests of the parties, 
gained by passing a Local Court Bill, and Now, if the fees paid on the writ and other 
Vol. xxxii. No. 962. * 
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proceedings in the superior courts were 
reduced, we are sure that the business 
would, on the whole, be done as cheaply, 
and we believe better. done than in the 
inferior courts. 

2. The fees to be allowed to attorneys 
should not be limited to 10*. or 1 He. by 
express enactment, but the amount should 
be left to the determination of the judges 
who are to settle the rules of practice and 
regulate the course of proceeding. 

3. The parties should have a right to 
appear by counsel or attorney, without 
asking for the leave of the judge, as the 
bill proposes. If the bill remains as it is, 
we would ask, when is this leave of the 
• udge to be obtained ? Is it to be granted, 
on the coming on of the cause, or is the party 
previously to wait on the judge, state the 
nature of the case, (and are both parties to 
be present,^ and then ask for this permis- 
sion ? This would be too absurd to be 
endured. Then there must be some rule 
laid down. 16 it to depend on the amount 
of the debt, or on the state of health, or 
mental capacity of the applicant, or what 
else ? Really this is a very strange way 
of administering justice. 

4. Attorneys who hold office under the 
present inferior courts are rendered eli- 
gible, with barristers, for the office of 
judge ; that is, in the first instance ; but 
all future vacancies are to be filled up by 
barristers of seven years standing. Now, 
in the last act, 8 & 9 Viet. c. 127, s. 9, 
attorneys, as well as barristers and special 
pleaders, were declared eligible. Why, we 
demand, should that enactment be re- 
pealed? What have the attorneys done 
since this time last year that they are to 
be excluded from the rare chance of hold- 
ing this small judicial office? It must 
surely be an oversight, and will be cor- 
rected in the next stage of the bill. 

5. No one should be heard as an advo- 
cate, except barristers and attorneys. The 
54th section (as printed in the Commons) 
provides that the plaintiff and defendant, 
or some person on their behalf, shall attend 
on the hearing of the plaint. And al- 
though the small fees intended to be given 
to an advocate can only be “ recovered ” 
by a barrister or attorney, yet, if any per- 
son may appear for the plaintiff or defend- 
ant, there will soon be a numerous class of 
unqualified persons haunting these courts, 
ana who will not need to “ recover " any 
fees* for they will be paid, and that extra- 
vagantly, beforehand. If the act pass in 
tbts form, we venture to predict that the 


evil will be enormous, unless, indeed, « the 
leave of the judge” be altogether with- 
held from such persons, and confined to the 
regular practitioners over whom the courts 
have an effectual jurisdiction. 

We understand that many of these points 
have been suggested to the law officers of 
the crown, and we yet trust that on Mon- 
day next, when the bill, which has been 
re-committed, will be further considered, 
(if it must pass), will receive such amende 
ments as may render it less injurious to 
the public and less obnoxious to the pro- 
fession.. . 

NOTES IN EQUITY. 

MORTGAGES. — EQUITY OF REDEMPTION. 

In the number just published of the 
Law Review, p. 426, it is stated, as a re- 
markable fact, that “ the equity of redemp- 
tion was not admitted in this country till 
the 17th century." We agree with the 
writer that the circumstance here adverted 
to is indeed extraordinary, and well de- 
serving of examination. By the ancient 
practice, when a thing (whether real or 
pprsdhal) was mortgaged, the property in 
it passea absolutely to the creditor, unless 
at the appointed time the money was 
duly paid by the debtor. At common law 
this is the rule still, though now for rather 
better than two centuries more rational 
notions have prevailed, and the mortgaged 
property being regarded as a security, may 
be demanded back from the creditor, upon 
payment of the debt, (principal, interest, 
and costs,) although the time originally 
agreed upon for such payment has long 
since expired. This indulgence to the 
debtor has given rise to the term equity of 
redemption ; a term unknown to our an- 
cient common law, and even now only used 
in courts of eqility. 

It was, apparently, not till towards the 
end of Elizabeth’s reign that the equity 
now under consideration was claimed by 
mortgagors. “ Against the introduction 
of this novelty,” says Mr. Coote, in his able 
treatise/ “ the judges of the common law 
strenuously opposed themselves ; and, 
though ultimately adopted by the increase 
ingpower of equity, they, nevertheless, in 
their own courts still adhered to the rigid 
doctrine of forfeiture ; and in the result 
the law of mortgages fell entirely within 
the jurisdiction of equity. ' In . the case of 


* Coots on MoFtgsf .«. 



Not* in 

Wade v. Goodallp 5 Co* 1 15, the parties 
dfd not seem to have entertained the idea 
of any remedy existing for the mortgagor's 
relief if the forfeiture was established at 
law.** The cases on the point are to be 
found in the obscure and imperfect reports 
of Tothill, where the earliest precedent 
entitled to the praise of distinctness is thus 
laconically recorded: — €i Hammer contra 
JLocAard : a mortgagor relieved after the 
day*' of redemption, notwithstanding it was 
in infant’s hands and a purchase. Trin. 
10 Jac. l mi .” Here, therefore, so near 
our own time as the year 1613, when Lord 
Ellesmere was Chancellor, we find Tothill 
noting it down as one of the lt remarkable 
proceedings in Chancery,” that a mort- 
gagor was permitted to redeem “ after the 
day of redemption*’* In 1627, we have 
the following case recorded by the same 
unsatisfactory chronicler : — “ Keeble v. 
Powell . Notwithstanding lands forfeited, 
and a release, mortgage relieved. Miclis. 
2 Carl.*’ At this time the great seal was 
in the custody of the Lord Keeper 
Coventry, a judge very eminent in his day, 
and whose judicial services have received 
the emphatic commendation of ^LCrd 
Hardwickc, who observed of him, that “ lie 
was very able, and contributed a great 
deal towards modelling the Court of Chan- 
cer y/’ c This Lord Keeper Coventry it 
was who in the case of Bacon v. Bacon , 
anno 1642, declared that “ the court would 
relieve a mortgage to the 10th genera- 
tion.” 41 A declaration which though 
somewhat rhetorical, shows how completely 
the equity of redemption was in the short 
space of about forty years established in the 
Court of Chancery. 

It is curious to observe, that in Scotland 
the law respecting the forfeiture of mort- 
gages was anciently as rigid and inflexible 
as it was in England. This appears, fto 
refer to no erudite authority,) by tile 
Fortune* of Nigel 9 where the hero is repre- 
sented by Sir Walter Scott, (a lawyer by 
profession, and therefore not likely to be 
wrong on such a point,) as raising money 
to clear off a heavy mortgage debt which 
was required to be paid not only on a cer- 
tain day, but at a certain place, and before 
the dock struck twelve. Failure in any 


h This case, which came under Coke’s own 
eye, shown that at that time the name as well 
as the notion of an equity of redemption was 
unheard of. 

* See Life of Lord Karnes, vol. 1, p. 246. 

4 2 Powell on Mortgagee, 993. 
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one of these particulars would be fatal, 
that is to say, the consequence would be 
an absolute irrecoverable transfer of the 
estate to the marble-hearted creditor* We 
know that this extreme measure of severity 
has since been relaxed in the law of Scot- 
land, But the remarkable fact is, that by 
the ancient system of both countries the 
doctrine of mortgages was forfeiture, and 
not redemption ; and no less striking is 
another fact, namely, that such also was 
the law of Rome before the era of the 
Emperor Constantine, who may be said to 
have introduced for the first time the 
equity of redemption in mortgage trans- 
actions? By the Roman Law, as thus 
amended, clauses of forfeiture were inter- 
dicted and were void. Such stipulations 
were known by the name of Pacta legis 
commissorue in pignoribus . They are posi- 
tively forbidden and rescinded in the Code 
of Justinian. ITow then happens it that 
the clerical chancellors, (who, according to 
Mr. Spence,® were always profound civi- 
lians,) did never once attempt to correct 
the harshness of our ancient common law 
as to mortgages ? How was it that so 
great a reformation was reserved for the 
lay chancellors of Queen Elisabeth and 
her two next successors? The question 
suggested by the article on Mr. Spence’s 
work in the Law Review/ is one we think 
not incapable of fruitful investigation ; 
namely, how much of our existing equity 
is referable to churchmen ? The writer 
to whom we advert observes, and we agree 
with him, that “ it is very easy to say that 
the ecclesiastical chancellors knew the 
civil law. But our impression is, that the 
lay Chancellors of Queen Elizabeth and of 
the first two princes of the Stuart line did 
more to fix the character of technical 
equity, as now understood in this country , 
than all the ecclesiastics put together. To 
suppose that the court did not advance, 
and that too witli gigantic strides, under 
Sir Nicholas Bacon, Lord Ellesmere, Lord 
Bacon, and Lord Coventry, is to suppose 
what is contradicted by its own records, as 
well as by contemporary reports. It was 
in fact peculiarly in a transition state dar- 
ing the very period that Mr. Spence re* 
presents it to have been stationary ; fbr it 
was not till the close of Lord Nottingham’s 
career that the boundaries of equitable ju- 
risdiction became settled ; and the process 


* See Spence’s Equity Jurisdiction, passim. 
. f No. 8 , p. 423, 
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of to adjusting them commenced with a lay 
chancellor. Sir Thomas More/* 

This, after all, is no new proposition ; it 
is but affirming that equity is but a super- 
structure built upon the foundation of the 
common law ; a fabric, in short, which 
could not have been reared by mere eccle- 
siastics, who, though skilled in the canon 
law, and in some degree tinctured with the 
civil, were notoriously, and indeed avow- 
edly ignorant of English jurisprudence. 

DEATH BY ACCIDENTS COMPEN- 
SATION BILL. 


CURIOUS CASE. 

The bill for awarding compensation to 
the representatives of deceased parties 
in cases of death by accidents has just 
(along with the accompanying measure for 
the abolition of dcodands) passed the 
House of Commons, having already re- 
ceived the assent of the upper branch 
of the legislature. The principle upon 
which compensation is proposed to be al- 
lowed is one not only recommended by 
its justness and humanity, but which 1ms 
also the advantage of being supported by 
the tried experience of other countries. 
For we believe that the practice of claim- 
ing wlmt is called assytfnncnt is not con- 
fined to Scotland, where, however, it has 
been in force and constantly exercised 
from the curliest period of which there is 
any record or tradition. A remarkable 
case illustrative of 


in the loss of a husband and a parent. The 
demand was eagerly resbted by the stage 
coach company, who contended, and with , 
no slight show of reason, that in this in- 
stance the ground of action was wholly, or 
in a great degree, occasioned by the folly 
and recklessness of the barber himself- 
But the court refused to listen to such an 
argument ; holding, and justly holding, that 
the company were answerable for the acts 
of their servant, whose misconduct in rac- 
ing was rather aggravated than alleviated 
by his taking, a bribe from one of the pas- 
sengers. The court, therefore, without 
the intervention of a jury, awarded 1,500/. 
damages to the plaintiffs ; and the decision 
gave great satisfaction at the time to the 
profession and to the public. 


PRACTICE OF RETAINERS. 


So far back as the year 1835, in the 
case of Baylis v. Grout , 2 Myl. & K. 316, a 
motion was made on the part of the de- 
fendants to restrain a gentleman of the 
bar from acting as counsel for the plain- 
tiffs from whom he had received a retainer, 
on his promotion to the rank of king’s 
counsel, on the ground that he liad drawn 
the answer to the bill and had otherwise 
acted in the progress of the suit on behalf 
' of the defendants. Tins motion raised the 


question, whether a barrister is entitled to 

!n fresh retainer on being called within the 

__ the well-understood i bar 5 and whether, if his services be not 

rules which exist in Scotland with refer- i so secured, lie may consider himself at 
ence to this subject is reported in some of ,ibert y t( > receive a retainer on the other 
the Scotch law books, although we are at 1 sille - After argument in support of the 
present unable to lay our finger on the | motion, the Master of the Rolls, the pre- 
passage. The case excited more than or- j sent Lo|, d Chancellor, then Sir Charles 
dinary attention from some remarkable j l^pys, sa 'd that, ns the defendants had not 
circumstances attending it. A person at tnkcn tbc llsu nl means of securing the pro- 
Edinburgh, by trade a barber, had occa- : fessionol assistance of the gentleman m 
sion to travel to Glasgow on the outsidcof’jH^slion, the court could not interfere; 


the stage coach. On the journey some 
racing commenced with a rival vehicle, 
upon which the barber, animated by the 
contest, offered the coachman a shilling to 
outspeed his opponent. The consequence 
was that the stage coach Was upset, almost 
all the passengers were more or less in- 
jured, and the unfortunate barber, who 
may be regarded as in some degree the 
author of the calamity, was killed upon 
the spot. In these circumstances his 
widow and children instituted a proceeding 
in the Scotch Court of Supreme Civil Ju- 
risdiction, the Court of Session, claiming 
damages for the injury sustained by them 


from which the legitimate inference ap- 
pears to be, that the neglect of the pre- 
caution here pointed out will justify the 
consequence which the use of that proper 
precaution is calculated to avert. 

Nevertheless, in the recent case of 
Lucas v. Peacock ,* where, on a taxation of 
costs, a retainer given to a barrister on his 
elevation to the rank of a Queen’s counsel 
was objected to, the Master of the Rolls 
observed u There is a question about a 
retainer. The junior counsel was pro* 
moted, and it was considered that a re- 


* 3 Beav. 11. 
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tamer became necessary to insure tjie 
continuance of his services. I hardly 
think that tlmt notion was well founded. 
It is new to me ; but of this I am perfectly 
certain, that if I had been the plaintiff, 
and had been told that there was the least 
doubt about the matter, I should have 
said, “ I will not lose my counsel upon 
any doubt of that kind : I will have no 
question about it." I think you will hardly 
find any person engaged in a cause who 
would not have said the same thing. It 
therefore comes to the question, whether 
that was an erroneous proceeding ; and 
whether, in taxing the costs as between 
solicitor and client, it ought or ought not 
to be allowed. I do not give any- farther 
opinion upon it, because, if the Master 
disallowed it upon any such notion, he will 
have an opportunity of reconsidering it. I 
do not wish to give any direction about it, 
for I know not whether the law of retainer 
is as stated; it may or it may not be so; 
but 1 have never understood it to be so. 


OPERATION OF T1IE STAMP ACTS. 

POWER OF ATTORNEY REQUIRING A STAMP. 

The late act, 7 & 8 Viet. c. 21, which 
substituted a duty of 2 s. (yd. in respect of 
“ Agreements 99 previously chargeable with 
the duty of one pound ; and a similar duty 
of 2s. 6d in respect of any “letter or 
power of attorney " made for the sole pur- 
pose of appointing a proxy to vote at a 
meeting of any joint stock company, makes 
it important to distinguish clearly between 
instruments which arc liable only to the 
reduced duty, and those upon which the 
higher duty is still chargeable. 

The question as to the necessity of 
stamping a proxy, appears to have been 
raised for the first time in The Monmouth - 
shire Canal Company v. Kendall ; a but it 
was not decided in that case, the court 
holding that the parties were not, under 
the circumstances, at liberty to dispute 
the validity of the proxy on this ground. 
In a later case of The Queen v.Ke(h, h the ob- 
jection was taken under circumstances 
which brought the question directly under 
the consideration of the Court of Queen s 
Bench. By a local act, commissioners 
were to be appointed by the proprietors of 
lands to which the act related, and per- 
sons empowered by note in writing signed 


• 4 B . & Aid. 453. b 12 Ad. & El. 559. 


by proprietors might act in the appoint- 
ment on behalf of such proprietors. Cer- 
tain proprietors by note in writing em- 
powered a person named Burnaby* with 
others, to act for them in the appointment 
of a special commissioner under the act ; 
and Burnaby, under this authority, gave a 
vote, the validity of which was disputed on 
mandamus. The question upon which the 
judgment of the court proceeded was, 
whether the authority under which Bur- 
| naby acted required a stamp, within the 
| meaning of the Stamp Act, 55 Geo. 3, c. 
184, which renders a letter or power of 
attorney of any kind, or a procuration, or 
commission, or factory in the nature 
thereof, liable to a stamp duty of 1/. 10s. 
After consideration, the court, with avowed 
reluctance, came to the conclusion, that 
the objection must prevail, and that the 
vote was bad. Burnaby, it was said* was 
substituted for the proprietors signing, 
and appointed to act for them, by the in- 
strument in question, and it was impossible 
to deny that the writing by which lie was 
appointed was cither a letter of attorney 
or an instrument of procuration, and there- 
fore required a stamp. 

The recent act, 7 & 8 Viet. c. 21, al- 
ready alluded to, may be considered in 
some degree as a legislative recognition of 
the correctness of the decision of the Court 
of Queen's Bench, in The Queen v. Kelk, for 
whilst it imposes a reduced duty of 2s. (yd. 
on instruments of proxy for voting at the 
meeting of any joint stock company, sect. 6 
provides, that such instrument shall^ be 
available only for voting at one meeting, 
(the time of holding whereof shall be spe- 
cified in such instrument,) or any adjourn- 
ment thereof; and the next succeeding^ 
section prohibits the commissioners of 
stamps from stamping instruments, ap- 
pointing proxies after the signing there- 
of, and affixes a penalty of 50/. for signing 
instruments appointing proxies not being 
duly stamped, or for voting under such in- 
struments. 

In the case of The Queen v. Kelh, it 
was- argued, that the instrument required 
no stamp, because it invested the party to 
whom it was given with no discretion* in- 
asmuch as he was informed by the persons 
appointing him, that he was to attend and 
record his vote for a person then named ; 
but the Court of Queen’s Bench, without 
expressing any opinion as to the weight to 
which the argument might be entitled, de- 
termined that it was not founded in fact. 
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fo a yery late case, 6 however, arising in 
xgspeqt pf a power of attorney of a some- 
what different description , the Court of 
Common Pleas expressly decided, that it 
was not necessary to constitute one man 
the attorney of another, that he should 
have a discretion. 

Walker v. Remmett , which was decided 
in Easter Term last, arose upon the follow- 
ing state of facts. Harrison, the drawer of 
three bills of Exchange, addressed a letter 
to a person named Herbert, in whose hands 
the bills were lying without being indorsed, 
in these terms: — “I do hereby authorise 
you to indorse, or cause to be indorsed, 
my name to three several bills of exchange 
now in your possession, (describing them,) 
which said indorsement I do hereby under- 
take shall be binding upon me, and I do 
further undertake to pay you the amount 
of the several bills as they respectively be- 
come due, should they not be duly 
honoured at maturity.” Herbert, in pur- 
suance of this authority, indorsed the bills 
in Harrison’s name ; and an action having 
been brought on one of the bills so in- 
dorsed, by the indorsee, against the ac- 
centor, the latter pleaded that Harrison 
diet not indorse modo et forma , and to prove 
the indorsement the letter to Herbert was 
produced stamped witli an agreement 
stamp, and objected to as inadmissible in 
evidence, on the ground that it was n 
9t letter of attorney” or a u procuration/* 
and required to be stamped accordingly. 
The objection was overruled at nisi prius , 
but afterwards came before the court upon 
a rule for a new trial. 

It was strongly urged upon the court, in 
opposition to the rule, that the Stamp Act 
only contemplated a duty on a u letter of 
attorney ** or “ procuration,” when a regu- 
lar formal instrument of that description 
was employed, and that extensive incon- 
venience would ensue from holding that 
every written direction to an agent to act 
for another in any matter, however trifling, 
required a stamp. It was also suggested, 
that as the letter contained other terms 
besides those conferring authority on 
Herbert, it partook of the nature of an 
agreement, and was properly stamped as 
such. On the other hand, it was observed, 
that the exemption in the Stamp Act of 
letters of attorney for the receipt of divi- 
dends in the government funds, provided 
such dividends were of less value than 3 /. 


yearly, proved that the legislature con- 
sidered that the words would extend .to 
letters authorising transactions of a very 
trifling description; and as to the sug- 
gestion that the letter might be regarded 
in the light of an agreement it was an- 
swered that the terms of agreement were 
mere surplusage, containing what would 
result by law from the previous authority; 
and that even if the letter had contained 
an agreement distinct from and inde- 
pendent of the authority, it would not 
render a stamp on it as a letter of attorney 
less requisite. 

The court was unanimously of opinion, 
that The Queen v. Kelh was directly in 
point, and that the letter must be con- 
sidered as a delegation of authority by 
which one person was empowered to do an 
act in the name of another. That was in 
fact an appointment of an attorney. It 
appeared from Co. Litt. 52 a, that for such 
a purpose the appointment may be either 
by deed or letter, and here it was in one 
of those forms. As to the argument, that 
it was an agreement coupled with an au- 
thority, the court thought it answered by 
the observation, that the letter contained no 
agreement save such as the law would imply 
from the authority conferred by it. All 
the justices considered, therefore, that the 
case fell within the general words of the 
Stamp Act ; but Eric , J., whilst concurring 
with the rest of the court, expressed him- 
self anxious, in consequence of the very 
wide terms of the statute, to prevent this 
decision from being thought to extend be- 
yond the particular case of one person au- 
thorising another to put his name to a bill 
of exchange. However desirable this may 
he, it is impossible not to perceive, that 
although the decision in its terms only 
goes to the extent to which the learned 
judge desires to limit it, it involves a prin- 
ciple far more comprehensive. 


NEW STATUTES EFFECTING ALTE- 
RATIONS IN THE LAW. 


METROPOLITAN BUILDINGS. 

0 VlCT. C. 5. 

An Act to amend an Act for regulating the 
Construction and Use of Buildings in the 
Metropolis and its Neighbourhood. [24th 
March, 1846.] 

Appointment qf an additional referee . — 
Whereas an act was. passed, 7 & 8 Viet. c. 
8.4, intituled “ An Act for regulating the Con- 
struction and the Use of Buildings in the Me- 


0 fFdfcerv. Remmett, 15 Law Jour. N. S. 
174, C, P. 
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tropolii and its Neighbourhood/* whereby, authorized to be appointed by the recited act, 
amongst other provisions, one of her Majesty** and from time to time, as he snail think proper. 
Principal Secretaries of State was empowered to to remove such additional official referee, and 
appoint two persons, being of the profession of to appoint any other person, qualified as afore* 
an architect or surveyor, to be ofndal referees said, in his place; and every official referee to 
of metropolitan buildings for the purposes of be appointed under the authority of this act 
the said act, and from time to time, as he shall make the same declaration of official 
should think proper, to remove such official fidelity, and have the same duties, powers, au- 
referees, and m their place to appoint other thority, and jurisdiction, and be subject to the 
persons so qualified ; and the Commissioners same rules and regulations (save as hereinafter 
of her Majesty’s Woods, Forests, Land Re- varied or relaxed,) as if the said recited act had 
venues, Works and Buildings were authorized authorized the appointment of three*official re- 
to appoint a Registrar of Metropolitan Build- ferees, and the official referee appointed under 
ings, who should hold his office during the the authority of this act had been appointed 
pleasure of the said Commissioners ; and it official referee under the authority of the re- 
was enacted, that the determination of such cited act. , 

two official referees, or of one of them with the 2. Two official referees may act. — And be it 
assent of the said registrar, as to ail or any enacted /That all acts, matters, and things by 
matters referred to them, should be binding on the said recited act required, directed, or per- 
all parties to such reference, and that any mitted to be done by the official referees of me- 
matter required or permitted to be done by the tropolitan buildings, or by one of such official 
official referees might be done by either of them referees with the assent of the registrar, may 
with the assent of the said registrar, unless ex- be done by the official referees appointed and 
press provision to the contrary should be made, to be appointed under the authority of the re- 
and if done by any one of them with such as- cited act and of this act, or by any two of 
sent should be as valid and effectual as if done them ; and that the acts, certificates, awards, 
by both of them ; and by the said act the said orders, and determinations of any two of the 
official referees were prohibited from acting as said official referees shall be ns valid, binding, 
surveyors, and every person being or becoming and effectual as if the same had been done, 
commissioner, receiver, steward, or agent of signed, made, or determined by all the said 
any owner of houses within the limits of the official referees ; and the assent of the said re- 
act was disqualified from holding the office gistrar of metropolitan buildings shall not be 
either of official referee or of registrar under required to give effect to the same ; and the 
the said act: And whereas the duties and assent of the said registrar shall not render 
qualfications for office of the registrar of metro- valid any act, certificate, award, order or de- 
politan buildings are of a character wholly dis- termination done, signed, or made by one only 
tinct from the duties and qualifications for of the said official referees which would not be 
office of the official referees, and it would con- valid without such assent. 

duce to the more satisfactory execution of the 3. Official referees may act as surveyors with 
recited act if there were three official referees permission of Secretary of State, and disqualu 
(all of them begig of the profession of a sur- Jications may he relaxed . — Special rqferees to he 
veyor or architect), and the acts and awards of appointed in certain cases. — And be it enacted, 
such three official referees, or of any two of ; That, notwithstanding anything in the said re- 
them, were made as valid and binding as if the cited act to the contrary contained, it shall be 
same had been done or made under the autho- lawful for one of her Majesty's principal 
rity of the recited act by the two official refereed taries of State, if and so long only as he shall 
thereby authorized to be appointed, or by one think proper, by any writing under his hand, to 
of them with the assent of the said registrar ; permit and authorize any one or more of the 
and for the purpose of obtaining persons duly persons who for the time being may hold the 
qualified to discharge the functions of official office of official referee to act as surveyor, either 
referees without increase of charge to the public, alone or with any partner, or by an agent ; and 
or the localities comprised w-itliin the limits of no person shall be ineligible or disqualified 
the recited act, it is expedient to relax in manner from holding the office of official referee by 
hereinafter mentioned ,the prohibitions and reason of his continuing to act as a surveyor 
disqualifications appertaining to the office of with such permission as aforesaid, or by reason 
official referees under the said recited act : Be of his being or becoming commissioner, re- 
it therefore enacted by the Queen’s most excel- ceiver, steward, or agent for or on behalf of any 
lent Majesty, by and with the advice and con- owner of houses or land within the limits of 
sent of the Lords spiritual and temporal, and the said recited act, provided the fact of such 
Commons, in this present parliament assembled, ! person being or becoming such commissioner, 
and by the authority of tne came, That it shall j receiver, steward, or agent be notified to one of 
be lawful for one of her Majesty’s principal her Majesty’s principal Secretaries of State, 
Secretaries of state, and he is hereby em- and licensed by him in writing, before such 
powered, at any time after the passing of this person be appointed or continue to act as 
act, and from time to time, to appoint a person, official referee ; but it shall not be lawful for 
being of the profession of an architect or sur- any person holding the said office toact as 
veyor, to be an official referee of metropolitan official referee in the case of any building or 
buildings, in addition to the official referees matter in which he shall be employed as archi- 
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tect or 
coiraisejopei, 
any person i 

matter; and if it shall happen that more than 
one of the said official referees shall be em- 
ployed as architect or surveyor as to the same 
Duuding or matter, or shall be the commis- 
sioner, receiver, steward, or agent of any per- 
son interested therein, or if any disagreement 
or difference of opinion shall arise between any 
two official referees who shall act as to such 
building or matter, not being employed a9 ar- 
chitect or surveyor, or as commissioner, re- 
ceiver, steward, or agent of any person in- 
terested therein, it shall be lawful for the com- 
missioners of her Majesty’s woods, forests, 
land revenues, works, and buildings, from time 
to time, upon the report of the officia) referees 
or any one of them, or upon the application of 
any person interested in the matter in dispute, 
to authorize one or more competent persons, 
being of the profession of an architect or sur- 
veyor, to be special referees in respect of such 
particular building or matter, either in conjunc- 
tion with the acting official referee or referees, 
or alone, as the case may require ; and every 
special referee authorized by the said commis- 
sioners shall, as to the particular building or 
matter for which he is authorized, have the 
>same power, authority, and duties as if he had 
been appointed an official referee under the 
authority and for the general purposes of the 
said recited act ; and it shall be lawful for the 
said commissioners to assign to every such 


ferees and registrar under the said recited act, 
it was by the said act enacted,, that the lord 
mayor and aldermen of the city of London 
should direct the chamberlain of the said city, 
and the justices of the peace for the 88VCr ®J 
counties of Middlesex, Surrey, and Kent should 
direct the treasurer of such respective counties, 
to pay, by two half-yearly payments in the 
months of June and December in every year, 
to or into the hands of the cashier of the com- 
missioners of works and buildings, on account 
of the said bfficial referees and of the said re- 
gistrar, the several sums of money therein 
mentioned as and by way of contribution to 
such salaries, and it was enacted, that the 
balance of such salaries should be payable and 
paid out of the consolidated fund of the United 
Kingdom : And whereas such salaries are by 
the said act directed to be paid quarterly, and 
the contributions towards payment of the same 
being payable half-yearly it has not been prac- 
ticable to pay such salaries as directed by the 
said act, ana it has been found inconvenient 
to pay the same in part out of monies contri- 
buted by the said city and counties respectively, 
and in part out of the consolidated fund of the 
united kingdom ; be it therefore enacted. That 
the several sums of money which under the 
said recited act are payable by the chamberlain 
of the city of London, and the treasurer of the 
counties of Middlesex, Surrey, and Kent re- 


special referee such part of the remuneration of : spectively, to the cashier of the commissioners 
the official referee or referees who shall be dis- 1 of works and buildings on account of the said 
qualified as aforesaid from acting as to such j official referees and of the said registrar, and 
particular building or matter, or otherwise to! {*11 arrears and future^ payments Jhereof^ 
remunerate him as the said commissioners ! ‘ 1 rl 

shall think fit. 

4. Offices vacant.— And be it enacted, That 
if any official referee shall act as surveyor, 
either alone or with any partner, or by an 
agent, or as commissioner, receiver, steward, or j 
agent for or on behalf of any owner of houses 
or land within the limits of the said recited act. 


instead of being paid to such cashier on such 
account as aforesaid, be payable and paid into 
the receipt of her Majesty’s Exchequer, and 
carried to the account of the Consolidated fund 
of the United Kingdom of Great Britain and 
Ireland ; and the salaries of the official referees 
and registrar of metropolitan buildings for the 

-time being, and all arrears thereof, thall be 

without the licence and consent in writing of j paid wholly out ,of the said consolidated fund 
one of her Majesty’s principal Secretaries ofiby the lord high treasurer or the commis- 
State, or shall continue to act as surveyor, sioners of her Majesty s treasury for the time 
either alone or with any partner, or by an being ; and such salaries shall accrue from day 
agent, or to act as such commissioner, receiver, to day, and be paid quarterly on the 1st day 
steward, or agent as aforesaid, after such j of January, the 1st day of April, the 1st day of 
licence and consent shall have been withdrawn 'July, and the 1st day of October m every ye® 1 *; 
or shall have expired, then he shall cease to be' and every official referree and registrar shall 
qualified to hold the office of official referee, and ; be entitled to a propdhionate part of his salary 
Uiereupon such office shall be vacant, without j from the day of his appointment to the next 
prejudice nevertheless to any acts done by him succeeding quarter day of payment, ana from 
m his capacity of official referee so far, as other j the last quarter day of payment preceding his 


; death, discharge from or ceasing to hold the 
-And be it | office of official referee or registrar, (as the case 
enacted. That it shall be lawful for her Majesty j may be,) to the day of his death, discharge, or 

1 1 ceasing to hold such office. 

7. Public act . — And be it enacted. That this 
act shall be deemed to be a public act, and 
shall be judicially taken notice of as such by 
all judges, justices, and others, without being 


persons are affected thereby. 

5. Salaries qf official referees. 


from time to time to grant such salaries for the 
remuneration of the said official referees re- 
spectively as her Majesty shall, as to each of 
them, be pleased to appoint, not exceeding in 
the whole for the three referees the sum of | 
2,000/* per unnnny 

6, Contributions to be paid to the consolidated 


3. Alteration of act.— A ud be it enacted 
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y m « 7 b« amended or repealed ty 
perlinmun ° * W88e ^ * n P resent eeaeion of 


CORRESPONDING SOCIETIES AND LECTURES. 

9 & 10 VlCT. C. 32. 

An Act to amend the Laws relating to Cor- 
responding Societies and the licensing of 

Lecture Rooms. [27th July, 1846.] 

Proceedings under recited acts shall not be 
commenced unless in the name of the law officers 
Of the crown . — Whereas by an act passed in the 
39 (*. 3, c. 79, intituled <f An Act for the more 
eixectual Suppression of Societies established 
lor seditious and treasonable Purposes, and for 
better preventing treasonable and seditious 
Jrractices,” and by an act passed in the 57 G. 
,3. c. 19, intituled “ An Act for the more effec- 
tually preventing seditious Meetings and As- 
semblies,”. certain offences are created, and cer- 
tam penalties are attached to the commission 
thereof : And whereas the provisions of the said 
acts have given occasion to vexatious proceed- 
! P£ S by common informers : Be it enacted by 
the Queen’s most excellent Majesty, 3by and witn 
the advice and consent of the Lords spiritual 
and temporal, and Commons, in this pre- 
sent parliament assembled, and by the autho- 
rity of the same, That from and after the pass- 
mg of this act it shall not be lawful for any 
person or persons to commence, prosecute, en- 
ter, or tile, or cause or procure to be com- 
menced, prosecuted, entered, or filed, any 
action, bill, plaint, or information in any of her 
Majesty’s courts, or before any justice or 
justices of the peace, against any person or 
persons, for the recovery of any fine or for- 
feiture made or incurred or which may here- 
after bo incurred under the provisions of the 
recited acts or either of them, unless the same 
be commenced, prosecuted, entered, or filed in 
the name of her Majesty’s Attorney- General or 
feolicitor-General in England, or her Majesty’s 
Advocate in Scotland ; and every action, bill, 
plaint, or information which Bliall be com- 
menced, prosecuted, entered, or filed in the 
name or names of any other person or persons 
than is in that behalf before-mentioned, and 
every proceeding thereupon had, shall be null 
and void to all intents and purposes. 

2. Act tnay be amended, <5*c.— And be it 
enacted. That this act fhay be amended or re- 
pealed by any act to be passed in this session 
of parliament. 


- r ‘4 

the prisoner’s defence Tested entirely upon this 
question : — Whether sulphuric acid, sugar and 
water mixed together in certain proportions, 
and aniseseed, sugar and water mined together 
in like proportions, would «n point of colour a 
few minutes afterward, produce similar or some* 
what similar appearance ? 

The girl’s life undoubtedly depended upon 
the result. It was the only link wanting to 
establish her complete defence. If the same 
result as to appearance followed upon the mix* 
ing both sets of ingredients, it established the 
girl’s innocence. * If a palpably different colour 
and appearance was the result, it went very far 
in establishing the presumption of her guilt. 

The question was put to an eminent surgeon, 
and hjs answer was, that they would produce 
similar Or nearly similar appearances. After 
he had given his evidence, and whilst the trial 
was proceeding, a doubt arising in his mind, he 
left tne court with one of the most distinguished 
chemists of the present day, also a witness at 
the trial, and they together made the experi- 
ment. They returned into court, and the sur- 
geon, in a state of excitement, requested the 
judge to allow him to correct his testimony, for 
lie found upon trial the two mixtures produced 
very different appearances, and he held up in 
court two wine-glasses, one of the aniseseed 
mixture which was of a yellow colour, the other 
with the sulphuric acid mixture, which was ««- 
tensely black . 

He was then asked by the counsel for the 
prisoner in what order he mixed the ingredients, 
producing the black appearance, and he rej 
plied, the sulphuric acid first, then the sugar, 
then the water. He was then requested to re- 
peat the experiment in court, putting first the 
sulphuric acid, then the water, and then the 
sugar, which he did. What was the conse* 
quence ? Why, instead of turning black it re- 
mained of a yellow colour , and as nearly as 
possible resembled the mixture of the anise- 
seed, &c. 

Had the experiment not have been repeated 
in court in the order of miring the ingredients 
in which it was there repeated, that innocent 
girl must have been hanged ! 

The quantity experimented with was about a 
teaspoonful of sulphuric acid to two of water, 
and a small piece of sugar. 


< THE LAW STUDENT. 
No. 6. 


MEDICAL JURISPRUDENCE. 

SPECULATIVE CHEMICAL TESTIMONY. 

The following case, tried at Guildford on the i 
1st instant, shows the necessity of great cau- 
tion in receiving the opinions of medical men 
as conclusive evidence : — 

A young woman was indicted for the murder 
of an infant by administering vitriol to it, and 


LEGAL EDUCATION AT THE INNS OF COURT* 

(From the Law Review .) 

Since our statement of the proceedings re- 
lating to Legal Education in the Middle Temple 
on the I6tli January, reported in our number 
for the 24th of that month, the following 
measures have been adopted : — 

Committees have been severally appointed 
by the Inns of Court to consider and report on 
this subject. At % meeting on the 11th of 
February last, the following suggestions were 
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mad® by Mr* Betbell for their considera- 
tion ; 

“ 1. That four readerships be established in 
addition to the readership on jurisprudence and 
the civil law already established by the Middle 
Temple;— -namely, a reader on constitutional 
and criminal law ; a reader on the law of real 
property j a reader on the law of personal pro- 
perty and commercial law ; and a reader on 
equity jurisprudence as administered in the 
Court of Chancery. Of these it is suggested 
that the reader on the law of real property be 
founded and endowed by the four societies con- 
jointly ; and the three other chairs by Lincoln's 
Inn, the Inner Temple, and Gray’s Inn. 

“ 2. That the lectures of the several readers 
do commence in Michaelmas Term next., 

“ 3. That a standing committee or * council 
be established, to consist of twelve members : 
three to be nominated by each of the four Inns 
of Court ; of whom five shall be a quorum, and 
four go out of office annually. To this com- 
mittee shall be intrusted the duty of making all 
such regulations as shall be necessary for 
completing the details of several measures which 
are hereby recommended. 

** 4. That the lectures of the several readers 
shall be open to the students and barristers of 
all the societies, subject to the payment of 
such terminal fees to the several readers as the 
standing committee shall direct. 

“ 5. That a public examination shall be es- 
tablished, to be held three times a year, for the 
examination of all such students as shall be 
desirous of submitting thereto previously to 
being called to the bar : and such examination 
shall be conducted by the five readers ; and a 
standard of merit, as the condition of being 
entitled to the honours to be conferred and re- 
ceiving the exhibitions to be distributed, shall 
be fixed by the committee; to which, if no 
Btudent shall attain, no honour shall be awarded, 
nor shall any exhibition be adjudged ; but the 
names of all examinands who shall rise above 
the said standard of merit, shall be ranked in 
the order and according to the decrees of their 
respective attainments. 

“6. That the examinations be held three 
times in every year ; namely, Hilary Term, 
Trinity Term, and Michaelmas Term. I 

“ 7- That, as the examinations are intended 
solely for such students as are candidates for 
honours and rewards, no student shall^be ad- 
mitted as an examinand who shall not have 
diligently attended the lectures of three of the 
readers during one year ; and of which readers, 
one shall be the reader on the law of real pro- 
perty. 

“ 8. That from and after Michaelmas Term, 
1847, no student shall be eligible to be called 
to the bar who shall not have attended during 
one whole year the lectures of any two of the 
readers ; of which, the reader on real property 
shall be one. 

M 9. That every student who shall have at- 
tended during one whole year the lectures of 
any two of the five readers (the reader on real 
property law being one), shall have the same 


privileges in point of admission to the bar as 
are now allowed by any of the societies in 
favour of graduates of the English universities. 

“ io. That exhibitions be founded by the 
several societies of Lincoln’s Inn, the Inner 
Temple, and Gray’s Inn, of the same number 
and amount as have been already established 
by the Middle Temple j and as there is reason 
to hope that a ninth exhibition may be added, 
it is trusted that the societies will be in a con- 
dition to award three exhibitions of one hundred 
guineas each at every one of the three public 
examinations, if a fitting standard of merit shall 
be attained to. 

“11. That every means be adopted for giv- 
ing honourable notoriety to the names of those 
students who shall be deemed worthy of ho- 
nours and rewards at each public examination ; 
and that every encouragement be held out to 
the students to induce thejn to submit to the 
examinations. 

“12. That the standing council shall have 
power of granting dispensation to any students 
who shall have been prevented by inevitable 
accident from complying in all respects with 
the regulations as to attendance, &c., which 
shall be established.” 

These suggestions formed the basis of the 
discussion on the subject which subsequently 
ensued, and we understand that deputations 
from each committee consisting of three mem- 
bers of each Inn, (the treasurer of each society 
being one), met at the Inner Temple, and 
ultimately the following result was agreed to 
by the deputations, and was subsequently ap- 
proved by the committees : — 

“ Minutes of the result of the conferences of 
the deputations from the committees of each of 
the Inns of Court on the subject of Legal Edu- 
cation as approved the 3rd of Jyne, 1846. 

“ The deputations from the committees ap- 
pointed by the several Inns of Court to con- 
sider the subject of legal education, have 
communicated together, and are of opinion 
that the following propositions should be 
offered for adoption to their respective so- 
cieties. 

“ That it is expedient to institute rewards, or 
honours, or both, by way of encouragement to 
students who may be willing to undergo ex- 
aminations. 

“ That for the purpose of preparing the stu- 
dents for such exami Ations, there should be 
established four lectureships in addition to that 
on civil law and general jurisprudence already 
established by the Middle Temple. 

“ That the subjects of the additional lectures 
should be: — 

“ 1. Constitutional law, criminal and other 
crown law, 

« 2. The law of real property and convey- 
ancing, devises and bequests. 

“3. Those branches of the common law 
which are not included in the two last heads. 

“ 4. Equitable jurisprudence as administered 
in the Court of Chancery. 

“ That the lectureship for constitutional law 
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criminal and other crown law, should be 
maintained at the joint expense of the four so- 
cieties, 

“ That the lectureship of civil law and general 
jurisprudence, should be maintained as now at 
the sole expense of the Middle Temple. 

“ And that the other three lectureships should 
be maintained at the expense of the three other 
societies respectively, — one for each as shall be j 
hereafter arranged among themselves. j 

“ That no examination should be required of 
any student as a condition precedent to his call 
to the bar. 

"That every student should be required, as 
a condition precedent of his call to the bar, to 
produce a certificate of his having attended two 
of the courses of lectures, the selection to be 
determined by himself.’* 


VACATION READING. 

To the Editor of the Legal Observer . 

Mr. Editor, — I believe that I express the 
sentiments of many a lawyer when I state, that 
in early life several vacations were worse than 
wasted, by a total abstinence of legal reading. 
As many junior members of the profession will 
be on the wing in search of fresh air and re- 
creation, allow me to assure them, that they 
will not interfere much with the pursuits of 
either, if they resolutely devote one or two hours 
each morning to what I may call legal classics. 
They will contribute to a certain dignity and 
robustness of mind, upon which a superstruc- 
ture of accomplishments and manly pursuits 
will rest the better, all through life. 

Should any of my younger friends be pro- 
ceeding to the continent, they will do well to 
refresh themselves daily with a portion of 
Story’s Conflicf of Laws, Savigny, or Jus- 
tinian. If the vacation weeks are to be 
spent in Great Britain, they will find much 
amusement in Man wood’s Forest Laws, as il- 
lustrative of early English manners. I may be 
permitted to aad, that apart from their legal 
worth, the writings of Littleton, Coke, and 
Plowden, will furnish much amusement to the 
English gentleman in vacation. The works of 
ShakspCare, and the author of Iiudibras, will 
also suggest (as is well known) many points 
of legal inquiry and criticism. 

* C. C. 

Lincolns Inn, August , 1846. 


PROCEEDINGS OF LAW SOCIETIES. 

THE LAW ASSOCIATION. 

Tiie annual general meeting of this benevo- 
lent society, took place on the 12th May in the 
arbitration room of the Incorporated Law So- 
ciety. The chair was taken by Mr. George 
Herbert Kinderley. 

The following report of the board of direc- 
tors was read 


“ The directors, in compliance with the prac- 
tice of former years, have to report to the mem- 
bers at large the transactions of the association 
since the last annual general court. 

“ The annexed accounts will explain the 
mode in which the income of the association 
has been expended ; the allowance to the pri- 
mary class or applicants being 8601., while that 
to tne secondary class amounts to 99/« 10$., 
part of the 150/. voted at the last general 
meeting. 

** Of the first description, one new case has 
come before the ooard during the year ; a case 
which, in all its circumstances, fully justifies 
the views of those who planned the formation 
of this charity. 

“ To» the secondary class a case has been 
added, wnich confirms the propriety of the dis- 
tinction drawn by the 34tn bye-law, between 
the widows and families of non-members who 
have never contributed to the funds, and of 
those who, subscribing for a time, have lost the 
ability to continue the subscription, and, con* 
sequcntly, the benefits attaching to the families 
of deceased members. The case in question is 
of the latter description. 

a In pursuance of the recommendation of 
the directors contained in their report, presented 
last year, the annual general court voted a 
larger grant than had some previous time 
been usual, though less than was customary in 
former years, for distribution among the se- 
condary, or non-members class, ana of this 
sum it will be seen that 99/. 10$. have been ex- 
pended ; but it should be added that as some 
of the applicants have received only half a year’s 
payment, the full early allowances, would 
amount to 110/. 

“ In alluding to this portion of the outlay, 
the directors deem it right to draw attention to 
the mode in which it has been made. 

« It will be observed, that tl»e tendency of 
the bye-laws passed at the last annual meeting, 
is to render permanent the allowances to non- 
members’ families ; whereas, hitherto, those al- 
lowances, unlike the payments made to the 
primary class, had been considered in the light 
of casual relief. . 

« The sum of 1 16/. may therefore be viewed 
as a fixed charged upon the funds, and it will 
be necessary for the members, on the present 
occasion, to consider what additional sum be- 
yond thfo fixed charge should be placed at the 
discretion of the directors, to enable them to 
deal with the cases, casual or otherwise, which 
may arise during the succeeding year. 

“ It may be added, that the allowances made 
during the past year to this class have been 
founded on the report of the same committee 
who proposed the bye-laws regulating this par- 
ticular description of relief ; and the directors 
have great satisfaction in being enabled to state 
that there appears every reason, from the result 
of the last year’s experience, to believe that the 
substitution of small periodical and defined pay- 
ments for the casual and fluctuating assistance 
heretofore granted to the widows and families 
of non-members, will prove far more beneficial 
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and acceptable to the recipients of relief, and 
free from any injurious effect upon the funds 
or the interests of the association. 

“In recording the death of the late John 
Teesdale, Esq., one of the treasurers, the direc- 
tors, knowing how universal has been the re- 
gret felt by the profession at his loss, will 
merely advert to his unceasing and effectual 
exertions on behalf of this association. To 
his unremitting energies the society is indebted 
for a large number of the recent life subscrip- 
tions ; and, in deploring his ^eath, the direc- 
tors can only hope that his benevolent zeal 
will bo imitated by other members of the 
society/* 

The following are the patrons and officers of 
the Society: — , • 

President . — The Right Hon. Lord Lvnd- 
hurst. 

Vice-presidents. — The Right Hon. the Vice- 
Chancellor of England, the Right Hon. the 
Vice-Chancellor Knight Bruce, the Right Hon. 
the Vice-Chaticellor Wigram, the Right Hon. 
Sir J. B. Bosanquet. 

TYeasurers. — George Herbert Kinderley, 
Augustus Warren. 

directors. — C. T. Abbott, Benjamin Austen, 
Keith Barnes, R. R. Bayley, James Beaumont, 
E. S. Bigg, John Boodle, T. H. Bothamley, 
George Brace, James Burchell, T. J. Burgoyne, 
James Burton, Thomas Clarke, Charles Clarke, 
John Clayton, Charles Few, II. It. Freshfield, 
R. II. Giraud, Bryan Holme, F. B. Hookey, 
James Ilorc, J. O. Jones, II. S. Lawford, Wil- 
liam Lowe, John Philpot, Charles Ranken, J. 
A. Simpson. Meaburh Tatham, J. \V. Thrupp, 
W. Tooke, C. J. \Vhi8haw, John Young. 

Trustees. — J. \V. Freshfield, William S. 
Jones, J. W, White. 

Secretary. — John Murray, 7, Whitehall - 
place. 


OBSERVATIONS OF THE LATE MR. J. 

W. SMITH ON CODIFICATION. 

Tub Mercantile Law of England is an edifice 
erected by the merchant, with comparatively 
little assistance either from the courts or the 
legislature. 

The former have, in very many instances, 
only impressed with a judicial sanction, or de- 
duced proper and reasonable consequences 
from those regulations which the experience of 
the trader, whether borrowing from foreigners 
or inventing himself, had already adopted as 
the most convenient.* The latter, wisely reflect- 


* Thus the earliest English dissertations on 
commercial law are collections of usages written 
by ; merchants, who, from the practical know- 
pledge of the regulations in use among their own 
class,: had become better commercial lawyers 
than the denizens of Westminster Hall. So 
^4twaa.atuone >tkme the practice, when a 
'dlapiiied^iift^cMsmercial law arose, to re- 
ecJftre^evmtavcp of the custom of merchants with 
regard to it, and then leave it to the decision 
of the juiy. 


late Mr. J. W, Smith dn Codification. 

ing, that commercial men are notoriously the 
best judges of their own interests, have inter- 
fered as little as possible with their avocations, 
have shackled trade with few of those formalities 
and restrictions which are mischievous, if only 
on account of the waste of the time occupied in 
complying with them. The Mercantile Law of 
England is, perhaps, of all laws in the world, 
the most completely the offspring of usage and 
convenience, the least shackled by legislative 
regulations. Thus, the performance of one of 
the most obvious parts of the duty of a mer- 
chant, aud one which the laws of most other 
countries enforce by many and anxious pro- 
visions, viz., the keeping a correct account of 
his transactions^ is left by us to be enforced 
solely by public opinion, and by the dread of 
that reproach and loss of credit which would 
follow the detection of any gross irregularity. 

It is, perhaps, in consequence of this that we 
And such high and peculiar sentiments of com- 
mercial honour prevalent among English mer- 
chants. 

When trade began to flourish in this country, 
those occupied about it soon discovered that 
the law had provided but few rules for the 
guidance of their transactions, and that it was 
therefore necessary, that they should themselves 
adopt some regulations for their own govern- 
ment. Thus, they in early times, erected a sort 
of mercantile republic, the observance of whose 
code 'Was ensured, less by the law of the land 
than by the force of opinion and the dread of 
censure. The law is now indeed more copious, 
but the spirit which had been then called forth 
has ever since continued to prevadc our mer- 
cantile community, and has conduced to a more 
scrupulous observance of good faith and 
punctuality than could have ever been enforced 
even by the most anxious eflorts of the legis- 
lature. 

These, and such as these, are the reflections 
which have rendered the author of this work 
exceedingly averse from any idea of reducing 
our commercial system into a code, by which 
the energieeof the mercantile community would, 
he apprehends, be shackled, and prevented 
from operating, as they now most usefully do, 
upon the law and working out its improvement 
without assistance from the legislature. 


b See the French Code de Commerce, liv. 1, 
tit. 2, which, after describing several books 
which every tradesman is to keep, besides an 
inventory of his whole propery, proceeds in art* 
11: “ Les Uvres dont la tenue est ordonnle 
par les art. cidessus, seront cot£s paraph^s et 
vises soit par un des juges des tribunaux de 
commerce, soit par le maire ou un adjoint dans 
la forme ordinaire et sans frais.” This kind of 
inquisition must be a great check on com- 
mercial enterprise. Again, in France many 
tranches of agency which, among us, are open 
to the competition of every individual, are mo- 
nopolised by persons nominated by the go- 
vernment, entitled “ Agens de Change et 
Courtiers/ 9 Code de Commerce, liv. 1 , tit. 5 * 
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A criminal code would be of great utility* for 
i ^ r ?* es criminal law ought to be not only 
definite but inflexible* incapable of extension* 
save by the superior power of the state. 
j Tko whole of our remedial system* includ- 
ing the formalities of actions at law and suits 
in equity and in the Ecclesiastical and Admi- 
ralty Courts* would be a very proper subject for 
codification* for it is a collection of arbitrary 
rules* which are then best when most access- 
ible. 

The codification of the law of real property 
is not worth seeking for. Its principles and 
practice are so abstruse* that no code would 
render them intelligible to the public* while, by 
the profession, they are already understood 
sufficiently. But tne codification of our mer- 
cantile law would be a national evil. It would 
destroy the singular and fortunate plasticity of 
a system whose rules hitherto have been, and 
always ought to be made* by the merchant, and 
dictated by his exigencies. 


REPORT OF SELECT COMMITTEE ON 
PRIVATE BILLS. 

A large proportion of our readers being 
more or less engaged in soliciting or advocating 
private bills in parliament, we shall extract for 
their information some passages from the lie- 
port, dated the 3rd August, of the select com- 
mittee of the House of Commons on the sub- 
ject of these hills. 

The reports commence with some intro- 
ductory observations on the hills specially re- 
ferred to the committee regarding water- works, 
draining, paving, and other town improvements, 
and thus proceeds : — 

** Your committee* however, while engaged 
in considering the matters specially referred to 
them, had their attention forcibly drawn to the 
fact, that most of the defects in (lie present 
mode of private legislation are not peculiar to 
those classes of bills, but are general in their 
application to the Whole system ; and the diffi- 
culty of considering the defects of one or more 
such classes separately from the others, became 
so apparent, that your committee* instead of 
confining themselves to a limited view of the 
subject* found it necessary to extend their in- 
quiry to the whole system of private legislation, 
with respect to which they would submit the 
following observations and recommendations to 
the house. 

** They would in the first place remark* that 
under the present system* the expenses of ob- 
taining the most necessary or desirable private 
bill are grievously and needlessly heavy, while 
the great mass of these so-called private bills 
(excluding those which are in their nature per- 
sonal* such as divorce and estate bills) mate- 



" That with respect to these local bills, the 
chief imperfection of the present system of 
legislation arises from the fact that no provi- 
sion is made for furnishing the committees 
which sit upon them with complete and trust- 
worthy information, either with regard to tho 
local evils requiring remedies, or with regard 
to the bearing which the provisions proposed 
in them may have upon the general law of the 
country. 

"As the public are not represented before 
the committee by any competent or duly cjuali- 
fied person, the committee, when the bill is un- 
opposed, are wholly dependent for information 
on the interested representations of the pro- 
moters ; and where it is opposed, they have, in 
addition, only the representations of parlies not 
in the legist. more likely to he disinterested than 
the promoters ; inasmuch as the expenses of 
opposition are such as to deter all parties from 
venturing to undertake it. except those whose 
interests are directly affected by the project, 
and who are also possessed of considerable 
means. 'The consequence is that, under the 
present system, the interests of the public at 
large, who have neither the means of obtaining 
detailed information as to the proposed mea- 
sures, nor the means of defraying the expenses 
of opposition, are often greatly prejudiced by 
local acts. That besides this, there are more- 
over often introduced into local bills provisions 
of the most objectionable nature, some varying 
or interfering with the general statute or com- 
mon law of the country ; some, though ordi- 
nary in their nature, yet of a perplexing and 
needless diversity in form ; and finally, some 
so contradictory and mutually discordant as to 
render their enforcement impossible, and to 
make the law doubtful and embarrassing even 
to those who are professionally versed in it. 

“ Influenced by these considerations, your 
committee have come to the following resolu- 
tions 

1. As to Public General Acts , the committee 
report as follows : — 

" Your committee are of opinion that it is 
desirable* in cases in which only ordinary 
powers are sought, that means should be af- 
forded to the parties of carrying their projects 
into execution, under the authority and super- 
vision of one of the public boards or depart- 
ments, without the necessity of applying to* 
parliament. 

" That for this purpose public general acta 
should be oassed on the several subjects of 
sewage and waterworks, paving, lighting* 
police and watching, markets* and every other 
class of private bills* excluding those which are 
in their nature personal* on a principle similar 
to that which has been already carried into 
effect by the 3 & 4 W. 4, c. 90, for lighting in 
England ; by the 9 Geo. 4* c. 82* for lighting* 
&c.* in Ireland ; and by the 3 & 4 \V. 4* c. 40* 
for police in Scotland. 

“ That every such public general' act should 
set forth the conditions on which any corpora- 
tion* parish* company* or richer parties may be 
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invested with the powers conferred by such 
general act, and should also specify the public 
board or department of the government under 
whose authority such powers are to be con- 
ferred ; such boards and departments being 
the Home Office, the Board of Trade, the Ad- 
miralty, the Commissioners of Woods and 
Forests, the Inclosure Commissioners, or others, 
as the case may be. 

“ That amongst the provisions so to be spe- 
cified in each public general act, the following 
seem to be expedient, namely, 

“ That a memorial, for authority to put in 
force the powers of the act, be presented to the 
proper board or department. 

“That such memorial shall state the objects 
of the promoters ; the public utility of the mea- 
sure ; the local situation of the work ; the esti- 
mated expense ; the means by which the ne- 
cessary funds arc to bo raised, and the periods 
over which the charges or repayments are to be 
distributed. 

“ That, within a limited time, similar infor- 
mation on these points shall be given to all 
parties interested, and to the neighbourhood, 
in the manner required by the standing orders 
in the case of private bills ; and that a printed 
copy of such memorial, together with plans and 
sections, estimates, subscription contracts, and 
all other appropriate information shall, in a 
similar manner, be lodged at the office of some 
local functionary ; and that duplicate copies of 
the same documents be likewise lodged with 
the department at the same time. 

44 That all parties interested shall be permitted, 
within a given time, to lodge for public inspec- 
tion, in the office of the local functionary, 
written suggestions, objections, or amendments 
to the measure proposed, which shall in due 
time be forwarded to the department. 

44 That the department shall thereupon de- 
pute one or more qualified inspectors (at the 
expense of the promoters) to proceed to the 
locality, and there, after due notice, — 

44 1st. To inquire in open court, whether the 
provisions of the public general act as to no- 
tices, deposit of documents, and all other legal 
requirements, have been duly complied with. 

44 2ndly. To inquire as to the merits of the 
case, both by evidence in open court, and by 
personal inspection ; 

44 And then to make a written report on both 
points to the department. 

44 That the department, exercising its discre- 
tion on both the above points, shall thereupon 
determine whether authority shall be given for 
the exercise of the powers of the act ; and if so, 
upon what terms and conditions; and that 
such authority be conferred by a legal docu- 
ment, according to a form to be appended to 
the act ; but that in any case in which private 
property may appear to the department to be 
seriously interfered with, such authority shall 
be withheld, and the parties be left to the ordi- 
nary mode of proceeding by application to 
parliament. 

2. The report next proceeds particularly to 


consider the practice relating to Private Bills, 
and the following are the conclusions the com- 
mittee have come to 

44 That, in the opinion of the committee, it 
would be desirable that similar proceeding* 
should be adopted in the case of all private bills 
relating to the above-mentioned classes of sub- 
jects; by requiring,— 

44 That all applications for such bills should, 
previously to the session of parliament, he re- 
ferred to the proper board or department, as 
above; and, 

44 That such department should appoint one 
or more inspectors to proceed to tne spot to 
take evidence, both as to compliance with the 
standing orders and upon the merits of the 
measure, in the manner above recommended, 
and to make a separate report upon each of 
these points ; such reports to be referred re- 
spectively to the committee on standing orders 
and to the committee on the bill. If, as would 
be most desirable, the House of Lords should 
think proper to adopt a similar course of pro- 
ceeding, the same inspectors might report to 
both houses. 

44 That the committee are of opinion that 
such local investigation would be of incalculable 
advantage, — 

“ 1st. In diminishing the great expenses now 
incurred by parties for the attendance of agents 
and witnesses in London. 

44 2ndly. In saving a large portion of the time 
of members of the house, now consumed in the 
sub-committees on petitions for private bills, 
and in the committees on hills ; and 

44 srdly. In supplying to committees on bills 
that local and trustworthy information which 
under the present system appeal's to be so much 
wanted. 

44 If, however, the house should not be pre- 
pared at the present advanced period of the 
session, for the immediate adoption of the sys- 
tem recommended, involving, as it would, the 
most extensive changes in the standing orders, 
the committee would urge the subject on the 
early attention of the house in the next session 
of parliament, when its deliberations on this 
point might be materially assisted by having 
under its consideration the public general bills 
above mentioned, which they hope will be pre- 
pared during the recess. 

44 That, with the view of an immediate saving 
of time and expense in the proof of standing 
orders, the committee recommend that, in the 
ensuing session of parliament, the proof of 
standing orders now taken before the sub-com- 
mittees shall be taken before an officer, or 
officers, to be appointed by the speaker, who 
shall commence his sittings for this purpose on 
the 1st of January, 1847 ; that every petition 
for a bill, with a copy of the bill annexed, shall 
be lodged in tbe Private Bill Office on or be- 
fore the 24th of December ; and that no bill be 
permitted to be read a first time until tbe re- 
port of such officer shall have been presented 
to the house; and further, that to facilitate this 
object, all plans, &c., shall be deposited, and 
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all applications shall be made to landowners 
and occupiers on or before the 30th November. 
It has been suggested that the officers above 
mentioned might hold their sittings in other 
places besides London. 

"That in case such report should allege 
compliance with the standing orders, it shall 
be nnal; and in case it should allege non- 
compliance it shall be referred to the commit- 
tee on standing orders, as at present ; and the 
officer by whom the report was made shall 
attend before the committee, for the purpose of 
furnishing them with any additional informa- 
tion. 

" That, in case such officer shall feel doubts 
as to the due construction of any standing 
order in its application to a particular case, he 
shall make a special report of the facts ; which 
report shall be referred to the committee on 
standing orders, who, after hearing the opinion 
of such officer, as well as the arguments of the 
agents, on the point of construction, shall de- 
termine whether or not the standing orders 
have been complied with ; and shall cither re- 
turn the report, with eir decision, to the 
house, or shall proceed to consider the question 
of dispensing with the standing orders, as the 
case may be. 

3. The committee next proceed to consider 
the subject of Consolidation Acts, and say, 

" That great evil results from the want of a 
strict uniformity of legislation with reference to 
all private bills, but more especially with refer- 
ence to police bills and bills for the improvement 
of towns. 

"That for the purpose of remedying this 
evil, it is expedient that acts be passed upon 
the same principle as those passed in the last 
session, called the Lands Clauses Consolidation 
Act, the Companies Clauses Consolidation Act, 
and the Railway Clauses Consolidation Acts. 

" That such acts be prepared during the re- 
cess, to effect the following objects : 

" Police and watching. 

" Waterworks and sewage. 

" Lighting. 

" Improvement of towns and regulation of 
buildings and streets and roads. 

" Markets and fairs. 

" Cemeteries. 

" Bridges and ferries. 

" Harbours, docks, ports, piers, and quays. 

" Canals, rivers, and navigation. 

" That there be a schedule attached to each 
of these acts prescribing the form of private 
bill, by which any place or party may be put 
under the provisions (in whole or in part) of 
any one or more of the above-named acts. 

" That all private bills be drawn according 
to such form, except where the circumstances 
of the case require a deviation from it. . That 
in all such cases the cause of such deviation be 
inserted in the preamble; and thatit.be the 
duty of the committee upon the bill to decide 
and report specially upon the necessity of such 
deviation* . . 

" That in the notices of any applications to 
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parliament for a bill, wherein it is proposedto 
make such deviation, the intention shall be in~ 
serted in such notices. 

"That as doubts and uncertainty, as to the 
provisions of the law, are caused by a multi- 
plicity of acts for the same object in any # lo- 
cality, it is desirable that when any corporation, 
parish, company, or other parties, invested 
with the powers, or acting unaer the provisions 
of any existing local act or acts, shall apply to 
parliament for a new bill, with pew and 
amended powers and provisions, having refer- 
ence to the same matters, it shall be impera- 
tive on them to send their new bill, together 
with all previous existing acts on the same sub- 
ject in force within the same corporation, 
parish, or district, to the board of trade, who 
shall repprt their opinion to the house whether 
the new bill shall be allowed to proceed, or 
whether all the existing acts shall be repealed, 
and the powers and provisions of such repealed 
acts, together with the new or amended powers 
and provisions sought for, should he consoli- 
dated, to the intent that only one local act shall 
he in force at the same time, in the same place, 
with reference to the same object. 

4. Our last extract shall be on the important 
matter of the Taxation of Costs. The com- 
mittee observe — . 

" That although the fees payable to parlia- 
ment on local and private bills are fixed and 
known, yet the charges of solicitors and agents 
for promoting or opposing 6uch bills are very 
uncertain and often very extravagant : and, as 
there is no scale established by parliament for 
sucli charges, it is desirable, for the protection 
of the public, that a proper taxing-officer, such 
as is attached to courts of justice, should be 
appointed under the authority of the speaker, 
and a scale of taxation be authorized and pub- 
lished by him for the guidance of all parties 
promoting or opposing local and private bills. 

“ That the taxing-officer shall present to the 
house, at the commencement of each session, 
an account of the total amount of the expenses 
for promoting or opposing of each bill taxed 
and sanctioned by him during the preceding 
session, distinguishing the amount paid as fees 
on each bill to each of the houses of parliament, 
the amount for witnesses and other expenses, 
and for professional services.” 


ANALYTICAL DIGEST OF CASES. 

REPORTED IN ALL THE COURTS. 

Court* of 3£quitg. 

V. PRACTICE. 

AFFIDAVIT. 

1. Inadmissible against answer . — The plain- 
tiff’s title to the relief prayed, depended upon 
A . (whose administrator he was) having sur- 
vived B. The answer stated that the defendant 
did not know and could not set forth, whether 
A. did survive B., or whether A. was living or 
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dead* . The plaintiff in support of a motion for 
a receiver and for payment into court of money 
in the defendant’s hands, produced an affidavit 
to pro /e, that A . died after B., and to prove 
also, a letter alleged to have been written by 
the defendant to the plaintiff’s solicitor, and to 
contain an admission of the fact. The answer 
denied that the defendant wrote the letter, but 
added, that it might have been written by some 
person in the habit of being about him : Held, 
that the affidavit was not admissible. Edwards 
V. Jones, 13 Sim. 632. 

AMENDMENTS. 

1. Notwithstanding a defendant has notice 
of an order to amend and for him to answer the 
amendments and exceptions at the same time, 
he may die his answer at any time before the 
order is served. Pariente v. Bensusan* 13 Sim. 
522. 

2. While the Attorney-General is the plaintiff 
in a suit, it is sufficient that the affidavit re- 
quired by the 69th Order, to found a special 
application to amend should be made by the 
solicitor, and it must be made to the Master. 
Attorney-General v. Wakemun , 32 L. O. 351. 

ANSWER* 

See Affidavit. 

APPEARANCE* 

Qualified, — Motion by a defendant, who had 
been served with a copy of the bill under the' 
23rd Order of August, 1841, for leave to enter 
an appearance without being hound by the 
proceedings which had taken place in the 
cause, on the ground that she ought to have 
been made a party by subpoena, i of used; for 
if the defendant was not a party within the 
23rd Order, she was not bound by the proceed- 
ings. Borchtnn v. Biynalt, 4 Hare, 033. 

hill. 

1. Service. — Bill filed in July, application on 
the 4th of December for leave to serve copy 
bill. Motion refused on account of the unex- 
plained delay. Ilorry v. C alder, 7 Bca. 385. 

2. Liberty given, after great delay, to serve 
copy bill, the omission to apply earlier having 
been accidental, and not for delay. Bell if. 
Hastings. 7 Bea. 592. 

3. Examined copy. — Held, on a motion for 
leave to enter a memorandum of sendee of 
copy bill, that it is not necessary for plaintiff to 
swear that he examined the copy cither with the 
office-copy or the record. An affidavit that he 
believes it to be a true copy is sufficient. Legh 
v. Legh , 13 Sim. 590. 

4. 23rrf Order of August, 1841. — If a bill, of 
which a copy has been served under this order, 
is amended after service, a new copy must be 
served. Thomas v. Selby, 32 L. 0. 227. 

And see Service. 

creditor’s suit. 

Preliminary inquiries . — The Vice-Chancellor 
JtUgram refused to direct preliminary inquiries, 
upper the 5th Order of the 9th of May, 1839, 
in a creditor’s suit, where the plaintiff was both 
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creditor and administrator of the intestate, and 
the bill was filed against the infant heir at law, 
and sought to charge the real estate with the 
debts which the personal estate was insufficient 
to pay. Leaden v. Lewin, 4 Hare, 634. 

CONTEMPT. 

1. Plaintiff's death — A defendant in con* 
tempt ordered to be discharged from prison on 
his own motion, the sole plaintiff being dead. 
Terrell v. Souch , 4 Hare, 535. 

2. Proceedings during contempt. — A party in 
contempt for nonpayment of costs, and being 
served with an order nisi to confirm a report 
may, notwithstanding his contempt, take ex- 
ceptions to the report, and draw up, pass, and 
enter an order to set down the exceptions ; and 
may also present, and be heard upon, his peti- 
tion to discharge the report as irregular, and 
for liberty to open the accounts allowed in 
former reports, on the ground that items there- 
in were allowed in the absence of the petitioner, 
and while the suit was abated. Morrison v. 
Morrison, 4 Hare, 590. 

Cases cited in the judgment : Wilson v. Bates, 3 
Myl. & Cr. 19V; King v. Bryant, id. 191; 
Wilson v, Metcalfe, M. S., cited 1 Dan. Ch. 
657 . 

3. Personal service. — Before an attachment 
can issue for the nonperformance of a decree or 
order of the court, personal service of such 
decree or order must be effected. Whistler v, 
Aylward; In re Fitton , 1 Dru. 1. 

4. Order of committal. — Sealing of Warrant . 
— An order of committal for contempt contains 
a sufficient adjudication of the contempt having 
been committed, if such act can be inferred 
from recitals of it in the order ; but it is more 
proper to aver the contempt distinctly. Such 
order may contain a condition that the party 
committed shall pay the taxed costs of com- 
mittal and discharge ; although it is most usual 
to defer the question of costs until the party 
applies to be discharged. A warrant under 
the hand and seal of a judge of the court of 
review for the committal of a party in con- 
tempt, must have affixed to it tne seal of the 
courts ; and therefore the party arrested under 
such warrant, not so sealed, is entitled to be 
discharged unconditionally. Re Van Sandau, 
32 L. O. 34. 

And see Sequestration. 

CONVEYANCE. 

See Infant , 3. 

DECREE. 

See Receiver, 1 ; Sale, 1, 2. 

DRAINING SETTLED ESTATES, 

A court of equity is functus officio when it 
has confirmed the Master’s report sanctioning 
the draining of a settled estate under 4 & 5 
Viet c. 55. What remains to be done under 
the act is to be done by the Master, and not 
by the court. Expart e Mills, 13 Sim. 591* 

Case cited in the judgment : Stanhope v« Stan- 
hope, 3 Bea. 547. 
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DISSOLVING INJUNCTION; 

See Injunction , 1, 2. 

EXCEPTIONS. 

See Injunction , 3. 

GUARDIAN. 

On an application to appoint a solicitor 
guardian ad litem to a defendant of unsound 
mind, not so found by inouisition, the court re- 
quired to be first satisfied that no relative 
would undertake the defence. Moore v. Plat el, 
7 Bea. 5S3. See Needham v. Smith , 6 Bea. 
130 n. a.; Mackeverakin v. Cart, 7 Bea. 347. 

And see Infant , 1. 

HEARING. 

Setting down cause, — A bill of revivor and 
supplement was filed to bring new trustees be- 
fore the court. It was supplemental as to the 
trustees, but a bill of revivor as regarded the 
other defendants. Held , that it was only ne- 
cessary to set down the bill to be heard as 
against the new trustee. Hussey v. Divett , 7 
Bea. 499- 

INFANT. 

1 . Guardian . — A court of equity will refer 
it to the Master to approve of a guardian for an 
infant, notwithstanding the infant, being four- 
teen years of age and entitled to real estate, has, 
by deed, appointed a guardian for himself. 
Coham v. Coham , 13 Sim. G39. 

2. Mortgagee. — Statute 1 W. 4, c. GO. — Forfff 
of order upon an application for an infant 
mortgagee to convey under the statute 1 W. 
4, c. GO, s. G. In re Holliday , 1 l)ru. 3. 

3. Construction of 11 G. 4, <$* 1 IV. 4, c . 36. 
•—The court has no power to order a master in 
chancery to execute a conveyance for an infant 
who has refused to obey an order of the court 
for executing # such conveyance, although an 
attachment may have been issued against him ; 
unless the case can be brought within one of 
Sir Edward Sugden’s acts. Potts v. Dutton , 
31 L. O. 135. 

INJUNCTION. 

1. Dissolving common injunction. — The com- 
mon injunction against several defendants, may 
be dissolved as to some, before all have an- 
swered, and the proper course of proceeding 
for that purpose is, for those who have answered 
to obtain an order nisi , as of course. Lewis v. 
Smith, 7 Beav. 470. 

Cases cited in the judgment: Joseph v. Double* 
day, 1 Ves. & B. 497 ; Naylor v. Middleton, 
2 Mad. 131 ; Todd v. Dismor, 2 Sim. & Stu. 
477 ; Imperial Gas Light Company v. Clarke, 
Younge, 580. 

2. Motion to dissolve . — Showing cause . — 
Upon a motion made on the last seal after 
Trinity Term, for an order absolute to dissolve 
the common injunction, the plaintiff will not be 
allowed until the next motion day to show 
cause on the merits ; but the court will appoint 
an early day in the vacation for that purpose. 
Stagg v. Brown, 7 Beav. 513. See Rew v. 
Dixon, 2 Madd. 258; Fielding v. Capes, 4 
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Mad. 393 ; Lane v. Barton, 1 Phil. 363 ; Bor- 
dmave v. Wadeson, 1 Coll. 432. 

3. Exceptions . — Exceptions were shown as 
cause on the day they were filed : Held, that 
they might be referred instanter, notwithstand- 
ing the 16th Order of May, 1845, Art. 25. 
Hughes v. Thomas, 7 Beav. 584. See* Bishton 
v. Birch, 2 Ves. & B. 42. 

4. Breach of injunction . — It is a breach of 
an injunction to obtain an order to change the 
venue in the action. Pariente v. Bensusan, 13 
Sim, 522. 

5. Committal . — In order to obtain an order 
to commit for breach of an injunction, it should 
be proved that both the injunction and the no- 
tice of motion were personally served upon the 
parties sought to be committed. 

Semble, that the order nisi for dissolving an 
injunction may he made absolute on the day 
appointed for showing cause, if no counsel ap- 

{ )ears to show cause, and on the motion of the 
eading counsel for the defendant. Newman v. 
Parsons , 32 L. O. 3G. 

IRREGULAR ORDER OF COURSE. 

An order of course alleged to have been ir- 
regularly obtained, cannot be treated ns a 
nullity. It operates until, by a proper applica- 
tion, it is discharged. Blake v. Blake, 7 Bea. 
514. See Geneve v. Ilannam , 1 Russ. & M. 
494; Wilkins v. Stevens , 10 Sim. G17 ; Petty 
v. Ijonsdale, 4 Myl. & Cr. 547 ; Vennings v. 
Humphrey, 4 Bea. 1. 

ISSUE. 

New trial. — Before a judge will he called on 
to furnish his notes of the triul of an issue, the 
counsel for the party moving for the new trial 
must satisfy the court that they are necessary 
for the purpose of the motion, liungerford v. 
Joyce, 1 J. & L. G91. 

LUNACY. 

Staying proceedings in a suit . — After decree, 
a commission of lunacy issued against the 
plaintiff, who being a married woman, was su- 
ing by her next friend. The V. C. of England, 
on the application of her husband, a defendant, 
stayed the proceedings in the suit until the 
result of the proceedings under the commission 
was known. Hartley v. Gilbert, 13 Sim. 590. 

MORTGAGEE. 

See Infant , 2. 

MUNICIPAL CORPORATION ACT. 

Style of corporations. — The Municipal Cor- 
poration Act does not substitute the words 
“ burgess ” for that of “ citizen," in cases 
where the latter was the appellation used before 
the passing of the act. Attorney-General v. 
Corporation of Worcester, 32 L. O. 251. 

PAYMENT INTO COURT. 

1. Contingent interest.— A residuary sum of 
stock standing in the names of trustees, the 
dividends of which were paid by them to the 
parties entitled thereto, ordered to be trans- 
ferred into court to the credit of the cause, on 
the application of a party entitled to a mere 
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contingent interest in the fund, and notwith- 
standing that all the parties entitled to vested 
interests therein were satisfied with the conduct 
and custody of the trustees, and opposed the 
application. Bartlett v. Bartlett, 4 Hare, 631. 

2. Decree. — Sale. — Enlargment of time . — 
Bill to bet aside a purchase made by the de- 
fendant, or to have same declared a trust for 
the plaintiff. By the decree the plaintiff's right 
to nave the purchase declared a trust was 
established, and certain accounts were directed, 
upon the taking of which it was ascertained 
that a sum of 5,162/. 11*. 8 d. was due to the 
defendant, and under the final decree, the plain- 
tiff was ordered to pay same within six months, 
and that thereupon the estate should be recon- 
veyed to the plaintiff. The plaintiff having 
failed to pay this sum within the appointed 
time: Semble , that the proper remedy 'for the 
defendant under such circumstances was the 
dismissal of the bill. 

By consent, the time of payment was en- 
larged for four months, and in default of pay- 
ment within that period, a sale was directed. 
Austin v. Chambers , 1 Dru. 85. 

3. Purchaser. — Delay . — A purchaser is not 
excused from paying his money into court by 
the delay of other parties not completing the 
conveyance. Grace v. Bayntun , 32 L. O. 155. 

4. Partnership . — The court will not, on a 
bill filed by a partner for an account of part- 
nership transactions, order payment into court 
of a balance admitted by the defendant to be 
due from him to the partnership, unless he 
admits the amount to be in his hands. Bradley 
v. Teale , 32 L. O. 252. 

5. Doubtful title . — A court of equity will not 
order payment into court, if the title of the 
party applying is at all doubtful. Neither will 
it order a fund standing to the credit of a cause 
between A. and B. to he transferred to the 
joint credit of that and of another cause, in 
which it is claimed by C. adversely to both A. 
and B., unless C. has a perfectly clear title to 
the fund. St. Victor v. Devereux, 13 Sim. 
641. 

PRELIMINARY INQUIRIES. 

See Creditor *s suit . 

PUBLICATION, ENLARGING. 

1. The court will not enlarge publication, 
because the solicitor having supposed that the 
new orders allowed two calendar months with- 
in which application might be made to the 
Master to enlarge, had neglected to apply to 
him., Stephen v. Dingicall, 31 L. 0. 576. 

2. A solicitor having made application to the 
Master, but having been prevented by an acci- 
dent from getting publication enlarged by the 
Master, a month ' s further time given by the 
court. Groom v. Stinton, 32 L. O. 82. 

3. When the defendant will not be preju- 
diced, the plaintiff may have the time for pass- 
ing publication enlarged, upon paying all the I 
costs of the application. JF lemmery v. Dingwall, 
32 L. O. 251. 

RECEIVER. 

1. A receiver in a creditor’s suit in which a 


previous decree had been made will be granted, 
such a decree being no bar to a second order 
respecting the same assets. Tanner v. Carter , 
32 L. 0. 14. 

2. The 143rd Irish General Order, forbidding 
any clerk or agent of a solicitor to be appointed 
a receiver, is general, and not confined to clerks 
or agents of the solicitors in the cause or mat- 
ter. In re Stokes , 1 J. & L. 675. 

REPORT. 

Alteration after confirmation. — Before a re- 
port could be ^altered after confirmation the 
order should be obtained to take it off the file. 
Attorney-General v. Corporation of Leicester, 
32 L. O. 302. 

REVIVOR. 

Subpana to appear to bill of revivor served 
on the 3rd July, and an application made on 
the 4th of December to enter appearance for 
defendant : Held, that the plaintiff must either 
i serve a new subpoena or give notice of motion. 
Tolly v. Ingleby , 7 Bea. 591. 

SALK. 

1. Hearing for further directions. Decree 
for a sale pronounced. Simpson v. O'Sullivan, 

1 Dru. 89. 

2. By the decree, the plaintiff's demand was 
declared a charge upon the lands, and liberty 
was given to all parties to apply, as occasion 
might require. The L. C. of Ireland subse- 
quently upon motion, directed a sale. Watson 
v. Pirn, 1 Dru. 90. 

And see Payment into Court , 2. 

SEALING WARRANT. 

See Contempt, 4. 

SEQUESTRATION. 

Contempt. — An order cannot be obtained as 
a matter of course against a peer for nonpay- 
ment of money ordered to be paid by him, if 
any calculation is required to be made of sub- 
sequent interest. Wright v. Earl of Morning- 
ton, 32 L. O. 133. 

SERVICE OF BILL. 

See Bill. 

SERVICE OF PROCESS OUT OF JURISDICTION. 

1. The 33rd Order of May, 1845, enabling 
the court to order service of subpoena to ap- 
pear and answer, “ where a defendant in any 
suit is out of the jurisdiction," is not limited 
by the 2 Will. 4, c. 33, and 4 & 5 Will. 4, c. 
82, to suits instituted in respect of lands or 
tenements, or hereditaments in England or 
Wales. Blenkinsopp v. Blenkinsopp, 32 L. O. 
251. 

2. The 33rd Order of May, 1845, which en- 
ables the court to order the service of the sub- 
poena to appear and answer upon a defendant 
out of the jurisdiction, does not apply exclu- 
sively to suits concerning lands, stock, or shares 
within the statutes, 2 Will. 4, c. 33, and 4 & 5 
Will. 4, c. 82, but gives the court a discretion, 
according to the circumstances of the case, to 
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permit such service in any suit whatever, 
more v. Ryan, 4 Hare, 612. 

3. Service abroad of a subpoena to appear 
and answer directed, under the 33rd Order of 
May, 1845, upon a defendant of unsound mind 
. not so found by inquisition. Biddulph v. Lord 
Camoys, 7 Bea. 580. 

4* Upon an application to serve a subpoena 
abroad, under the 33rd Order of May, 1845, an 
affidavit merely showing the place of residence 
abroad of the defendant seven weeks previous, 
is insufficient. Fieske v. Duller , 7 Bea. 581. 

5. Liberty being given under the 33rd Order 
of May, 1845, to serve a subpoena in Ireland, 
the periods limited under the 2nd article, were 
ten days to appear, six days to plead, answer, 
or demur, not demurring alone, but no order 
was made as to the time for demurring alone. 
Brown v. Stanton , 7 Bea. 582. 

SETTING DOWN CAUSE. 

See Hearing. 

SETTLED ESTATES DRAINAGE. 

See Drainage . 

SUBSTITUTED SERVICE. 

Before the court will direct service at a man’s 
office to be good service on him, it must have 
some proof that he is carrying on communica- 
tion with the office. In re Wilson, 32 L. O. 
351. 

TRIAL NEW. 

See Issue . 

VACATION APPLICATION. 

Jurisdiction . — Orders of 5th May , 1837-— 
Semble, that the 15tli Order of May, 1837, em- 
powering any judge of the court to hear spe- 
cial applications in vacation, where the pro- 
ceedings have been originally instituted before 
another equity fudge, does not apply to any 
other than the long vacation. Lawton v. 
Ridsdale , 32 L. O. 33. 


RECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 


REPORTED BY BARRISTERS OP THE SEVERAL 
COURTS. 

Kolls GTonxt. 

Teesdale v. Swindall. July 23, 1846. 

32ND SEC. OF ORDER IGtH OF 1845. 

Proper form of a special order allowing ex- 
ceptions to be referred on the same day on 
which they are filed. 

This was a motion to set aside an order re- 
ferring exceptions for insufficiency to the Mas- 
ter for irregularity, on the ground of its bearing 
date on the same day on which the exceptions 
had been filed. 

The order was in the form of a common 
order, but it had been in fact obtained on a 
special application to the court, having been 
refused in the first instance for want of an affi- 


davit of service, though it appears that Similar 
orders are obtained in the Y. C. of England's 
court, only on. the suggestion of counsel. 

Mr. Roupell for the motion. 

Mr. Turner and Mr. Gifford , contrh. 

Lord Langdale said, the proper form of the 
order would have been, notwithstanding the 
general orders, let the reference be made. But 
there could be no doubt of the regularity of the 
order. The court had power to dispense with 
these general orders in particular cases, and in 
this case had so done. 

Re Whet dan. June 4, 1846, 

FOUR DAYS* ORDER. — DELIVERY OF BILL. 

The motion to commit for non-delivery of a 
bill of costs must be preceded by an order 
for Sts delivery within four days. 

Mr. Gardener mo veil for an order against a 
solicitor, to deliver his bill within four days or 
to be committed. He produced an affidavit of a 
former order to deliver the bill having been 
served, but he had not any affidavit of a bill 
having been delivered. 

Lord Langdale said, there must bo an affi- 
davit that no bill bad been delivered. Upon 
which an order to deliver the bill within four 
days, and if that order was not complied with 
there might then be an application for his 
committal. 


Jope v. Pearce . May 23rd, & June l ltli, I84G 

EVIDENCE. PROOF OF MARRIAGE. 

REGISTER. 

The court will not usually dispense with proof 
from the register of a marriage on an ap- 
plication to have money paid out of court ; 
but if the parties are residing in a country 
in which it is probable registers have not 
been kept , the court will , on receiving 
reasonable evidence to support this conclu- 
sion , and an affidavit of a party present 
when the marriage ceremony was performed , 
make the order . 

This was the petition of a residuary legatee of 
a fund standing to her credit in the name of the 
Accountant-General, praying that the same 
might be transferred to an attorney appointed 
by her. 

The petition stated that there was standing 
in the name of the Accountant-General to the 
credit of the cause “ The account of Deborah 
Jope and Isaac Jope,” in bank 3 per cent, an- 
nuities, 5 75/. 55. 4 d. ; and in reduced annuities 
2 51. 10s. 4c/., to one moiety of which the peti- 
tioner Deborah Jones, formerly Deborah Jope, 
was entitled. The petition also stated that the 
petitioner Deborah Jones intermarried with the 
petitioner Benjamin Jones on the 6th March 
last, and it prayed that the funds to which the 
petitioner Deborah Jones was entitled might 
be paid to her solicitor, she and her husband 
being both resident in America- 
The only evidence in support of the marriage 
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'Wat that of the Baptist minister who performed 
the ceremony, who stated that on the 6th of 
March last, at the house of Mrs. Phoebe Jope, 
in the city of Pittsburgh, lie duly joined to- 

S jher in the bonds of holy matrimony the pe- 
ioners, and that the marriage so solemnized 
was a good and legal marriage according to the 
rites and ceremonies of the Baptist church in 
Pittsburgh. 

Mr. Rogers for the petitioners. 

Mr. Miller for the trustees. 

The Master of the Rolls said the evidence of 
the marriage was not sufficient. Either a cer- 
tificate from the register must be produced, or 
evidence given that no register is Kept. 

June Wth. — Mr. Rogers this morning read 
an affidavit of the petitioners’ solicitor, stating 
that within the last few years he had several 
matters of business for parties liying in the 
State of Pennsylvania, entitled to legacies and 
trust monies, and that no records or registries 
of births, marriages, or deaths appeared to have 
'been kept, and nc verily believed no such re- 
‘gistries were kept; whereupon his Lordship 
made the order. 


Robinson v. Wall. June 22, 1846. 

SUPPLEMENTAL ANSWER. 

Before leave to file a supplemental ansiccr can 
be obtained, the answer intended to be filed 
must be produced. 

This was a motion for leave to put in a sup- 
plemental answer for the purpose of putting in 
issue a number of documents, of which the de- 
fendant was alleged to have obtained informa- 
tion by means of a cross bill filed for discovery. 

Mr. j Turner and Mr. Rogers for the motion. 

Mr. Kindersleg and Mr. Chandless , among 
other grounds of objection, urged, that in order 
to justify such an application it was necessary 
that the answer intended to be put in should 
be produced, and tho plaintiff furnished with a 
copy of it, which had not been done here. 

In this objection Lord Langdale concurred ; 
and the motion therefore stood over to allow of 
the answer being prepared. 


Biddulph v. Lord Conroys. July 6th, 1846. 
LUNATIC. — 32nd ORDER, 1845. — SOLICITOR. 

The court will not appoint the solicitor of the 
wife guardian for her husband under this 

. order ; nor give any directions for his be- 
ing employed as the solicitor for the hus- 
band 

Mr. Cooke moved, under this order to ap- 
point the solicitor of Mrs. Biddulpli guardian 
for her husband, who was of unsound mind, 
but had not been found a lunatic. There wa6 
an affidavit of service on the wife with whom 
the husband lived, and that the wife had no 
interest in the cause adverse to that of her 
husband. 

But Lord Langnale refused to make the ap- 
pointment, saying that the wife)* solicitor 
ought not to be guardian for the husband. 


Mr. Cooke then asked that Mr. Johnson, the 
solicitor to the suitors* fund; might be ftp* 
pointed, which Lord Langdale consented t6 do, 
after ascertaining that the fofm of the motion 
was general, namely, that one of the solicitors 
of the court mignt be appointed guardian * 
otherwise, as the wife did not appear, the 
order could only have been made for appointing 
the person specified in the notice. 

Mr. Cooke then asked for a direction to Mr. 
Johnson, if he saw no objection to employ the 
wife’s solicitor to act for the husband. But 
Lord Langdale refused to give any directions 
at all interfering with the discretion of the 
guardian, at the same time stating that the 
course suggested might very probably be the 
proper course for Mr. Johnson to adoQt. 

>7irc$€ > 6anrrUor of <&nglairtr. 

Askew v. Askew. July 27th. 

EVIDENCE. — PRESUMPTION OF DEATH. — 

CERTIFICATE OF BURIAL. 

A certificate of burial may be dispensed with 
where general evidence of the death is given 
— the age of the party , if living , wouldrbe 
so great as to afford strong presumptive 
evidence of his death. 

In support of the petition in this case it be- 
came necessary to give evidence of the death of 
a party who was stated to have died several 
years ago, but a certificate of his burial could 
not be obtained. t 

Mr. Lloyd said, that as evidence had been 
iven to show that the party was admitted into 
oly orders in 1775, when he must have been 
at least 23 years of age, he would now, if living, 
be 97, arid he submitted that general evidence 
of his death was sufficient. 

The Vice-Chancellor said he thought the cer- 
tificate might be dispensed with. 


Vtfc*©flanfcUor Stnfg^t Idrure. 

Topping v. Howard. Lincoln’s Inn, July 18, 
1840. 

GUARDIAN. — INFANT.— COMMISSION. 

The court will appoint a guardian to infant , 
without appearance or commission , where it 
appears upon affidavit that they are resi- 
dent in different parts of England, that the 
proposed guardian is respectable , and that 
there is no adverse interest. 

A motion was made by Mr. Winstanley , 
that the defendant in the suit might be ap- 
pointed guardian ad litem to the infant defend- 
ants, nine in number. The latter were proved 
to be in various parts of England. The motion 
asked, that the appointment might be made 
without the appearance of the infants in court, 
and without any commission. The motion was 
supported by tne usual affidavit as to the re- 
spectability of the proposed guardian, and of 
the absence of any adverse interest. ( Drant v. 
Vause, 2 You. & Col. C. C. 524 ; Stilwell v. 
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Blair* 13 Sim, 399 } Smith v. Palmer , 3 Besu 
10 5 Shuttleworthy . Skuttleworth , 2 Hare, 147.) 

His Honour granted the motion, observing, 
that he must treat the case of Drant v. Vause, 
Upon which the Lord Chancellor had been con- 
sulted, as now quite conclusive of the practice. 


VfccfcfffanrtHor 8!® (gram, 

Evans v, Guillim. East. T., 1846. 

DISMISSAL OF BILL. — FILING REPLICATION. 

— PARTIES, — COSTS. 

Where a motion has been made upon notice, 
and an order obtained for filing the replica- 
tion within a certain period for dismissal 
of the hill , and it appeared, that at the 
time of such order , one of the defendants at 
whose instance it was made was dead, the 
court discharged the order with costs, upon 
the ground of irregularity . 

Mr. J. II. Palmer, on behalf of the plaintiff, 
moved to discharge an order which had been 
made in this case, for filing the replication with- 
in a fixed period, or that the bill might be dis- 
missed. The usual motion had been made on 
the part of the defendants to dismiss the bill 
for want of prosecution. The court ordered, 
that the replication should be filed on or before 
a certain date, or that the bill should be dis- 
missed. The ground of the present motion 
was, that at the time of making the order, one 
of the defendpits, whose name had been used, 
was in fact dead, and it was submitted that the 
order was irregular, and that the court would 
discharge it with costs. (Rowlett v. Cat tell, 2 
Hare, 186.) 

Mr. II. Clarke opposed the motion. ( Sellas 
v. Dawson , 2 Dick. 738 ; S. C. 2 Anstr. 468, n. ; 
Boddy v. Kent, 1 Mer. 36l.*) 

His Honour discharged the order with costs. 


<Sucm’4 Mend). 

(Before the Four Judges.) 

Robinson v. Ward . Easter Term, 1846. 

ASSUMPSIT. — PLEADING. — TENDER. 

A declaration for use and occupation con- 
sisted of several counts for rent, work 
done , money paid, money lent , and an ac- 
count stated, and the same sum was claimed 
in each count . The defendant pleaded , 

except as to *?l. parcel of the monies in the 
declaration mentioned, non assumpsit ; and 
as to the sum of 71. parcel, tyc., a tender of 
that sum . The evidence was , that the sum 
of 71. was all that was due, and that it was 
tendered in respect qf the rent claimed in 
the first count of the declaration . 

Held, that on these pleadings the defendant 
was entitled to a verdict, and that the form 
of the plea being “parcel of the monies in 

• Vide also Bull v. Roberts, L. O. voL 32, 

p. 82, 


the declaration mentioned” did not coa- 
stitute an admission of the defendant's lia- 
bility on each count of the declaration so as 
to preclude him from proving the plea by 
showing that the tender was made in re- 
spect of the sum claimed in the first count . 

This was an action of assumpsit for use and 
occupation. The declaration contained counts 
for use and occupation, work done, money lent, 
money paid, and an account stated. The sum. 
of 45 L 105. was claimed in each count. The 
defendant pleaded, except as to 71. parcel of the 
monies in the declaration mentioned, non as- 
sumpsit. And as to 71. parcel, &c., tender. At 
the trial it was proved that the sum in dispute 
was 7 1** which was tendered in respect of. rent 
claimed in the first count in the declaration. It 
was objected on the part of the plaintiff, that 
the plea of tender was not proved, because the- 
tender, being as to 71. parcel of the monies in 
the declaration mentioned, must be taken to 
refer to each count in the declaration, and to 
admit something to be due on each count, and 
cannot he applied to the sum mentioned in the 
first count. The learned judge was of opinion 
that the plea was not proved, hut reserved leave 
for the defendant to move to enter a verdict. 
A rule nisi to that effect having been obtained, 

Mr. Mellor showed cause. The plea of ten- 
der must be placed on the same footing as a 
plea of payment, and it has been held that in 
indebitatus assumpsit the plea of payment ad- 
mits that something is due on each of the 
counts to which it is pleaded. King ham v. 
Robins* Archer v. English . h The plea to sup- 
port a verdict for the defendant ought to have 
been pleaded to the rent claimed in the first 
count of the declaration. The effect of the plea 
in the manner in which it is pleaded must be 
that it admits that a certain sum is due on 
each of the counts of the declaration, and the 
evidence is that it is tendered only in respect of 
the sum claimed in the first count. 

Mr. Bramwell and Mr. Willes contnL The 
effect of the plea of tender of a certain sum*, 
“parcel of the monies in the declaration men- 
tioned ” in indebitatus assumpsit , must mean 
that the defendant only owes that sum in re- 
spect of all the monies claimed by the plaintiff. 
The sum tendered may he parcel of one or 
more counts in the declaration, and the pica is 
in effect a plea to the aggregate of the damages 
claimed. In the case that has been cited of 
Kingham v. Robins, the court held, that the 
payment of money into court only admitted a 
liability on some one or more contracts to the 
amount of the sum paid in. It is not necessary 
to specify how much is paid in on one count, atld 
how much on the other ; for it is established 
that where there are several counts for several 
causes of action, or several breaches are as- 
signed in covenant, the defendant may plead 
payment into court of one entire sum generally 
on all the counts or breaches, or on a particu- 
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ar parcel of the several sums claimed on 
breaches. 1 Sand. 33. c 

Cur . ads. suit. 

Lord Denman , C. J., on a subsequent day 
said the court was of opinion that the rule 
ought to be made absolute. 

Rule absolute to enter verdict for defendant. 

Common tffrarf. 

Hollier v. Todd, Laurie , and Chaplin . Trinity 
Term, 1846. 

INTERPLEADER ACT. — MOTION TO STAY PRO- 
CEEDINGS AFTER INTERPLEADER ORDER. 

Under the Interpleader Act, 1 <5* 2 Will . 4, c. 
53, the court has no power to stay the pro- 
ceedings in an action against th$ sheriff for 
breaking and entering the plaintiff 9 s house , 
though consequent upon a seizure of certain 
goods, the claim to which had been decided 
in favour of the plaintiff under an inter- 
pleader order . 

An application to stay proceedings under the 
act should be made to the court in which the 
interpleader proceedings have taken place, 
or a judge thereof 

This was an action of trespass for breaking 
and entering the plaintiff’s lodgings, against 
the execution creditor and the sheriffs of Mid- 
dlesex. The plaintiff, Mary Hollier, and her 
daughter, it appeared, lodged in the house of 
one Magee, against whom a writ of fi-fa. had 
issued at the suit of the defendant, Todd, and 
under this writ the other two defendants, the 
sheriffs, had entered the apartments of the 
plaintiff and seized certain goods which she 
claimed. An interpleader order had been 
taken out by the sheriffs directing an issue, 
Mary Hollier to be the plaintiff, and the exe- 
cution creditor, Todd, the defendant, and the 
result was, that Mary Hollier succeeded in re- 
covering a verdict. The present action was 
then commenced, and on a former day in last 
term a rule nisi to stay all further proceedings 
against the sheriffs had been obtained on the 
ground that the proceedings under the inter- 
pleader order had completely disposed of the 
cause of action as against them. 

Byles , Sergeant, now showed cause. There 
is nothing in the interpleader order to affect 
the right of proceeding in respect of the break- 
ing and entering the plaintiff’s lodgings. This 
is the case, not of taking the goods of another 
in the house of the debtor, but of entering the 
house of another, and the effect of the present 
application would be, that the sheriff might 
enter the house of any one in the county with 
impunity. The Interpleader Act, 1 & 2 W. 4, 
c. 58, s. 6, relates only to the stay of proceed- 
ings in "such action,” and to the claim made in 
respect of “ such goods,” &c., and does not 
give to the interpleader order the effect now 
contended, for. Besides, all the proceedings 
under the interpleader order have been in the 


* The case* are collected in notes k and L 


Exchequer, and this court therefore cannot in* 
terfere. 

Sir T. Wilde and Channell, Sergeant, contriL 
The Interpleader Act being a remedial statute* 
should be construed liberally. The 6th section^ 
uses very general terms in its recitals, and 
enacts that when " any such claim shall he 
made,” &c., it shall be lawful for the court to 
interfere. This provision draws down all the 
previous sections, and enables the court to 
give the sheriff protection to the same extent. 
The action here is brought for a trespass aris- 
ing out of the seizure of the goods, and is one 
of the evils intended to be remedied by the act. 
Then as to the previous proceedings having 
been in the Court of Exchequer, it is submitted 
that this court has jurisdiction to stay the pro- 
ceedings, the Exchequer could only commit 
the plaintiff for a contempt in proceeding. 

Maule, J. Could an order m another court 
stay proceedings here ? then what jurisdiction 
has this court over the interpleader proceed- 
ings in the Exchequer ? 

Sir T. Wilde . Suppose an action of trespass 
de bonis asportatis had been brought for theBe 
goods, this court would interfere to stay the 
proceedings ; the court ought to he astute in 
giving effect to the act. 

Tindal, C. J. It appears to me that this 
case does not fall within the Interpleader Act, 
and that we have no authority to stay the pro- 
ceedings. The plaintiff here had two causes of 
action, — a right to complain of thmsheriff for 
breaking and entering her house^tnd also a 
claim, for her goods. Now, as to the latter, the 
Interpleader Act applies a remedy, but it is al- 
together silent as to the injury for breaking aud 
entering the house of the plaintiff. From the 
law laid down in Semayne's case, 5 Coke, 91, it 
is clear that the sheriff enters a man’s house 
at his own peril. The amofint of damages 
must depend, of course, on the particular cir- 
cumstances of the case, and the amount of the 
injury sustained. We should be taking upon 
ourselves an authority we do not possess, if we 
were to extend our jurisdiction to the extent of 
the present application. The act was intended 
to apply to cases of daily occurrence, and the 
case of entering into a wrong house is not one 
of daily occurrence. The lodgings of the plain- 
tiff, if domus mansionalis, were as much her 
house as if they had been a separate building, 

Coltman, J., concurred. 

Maule, J. I think also that under the In- 
terpleader Act this court has no jurisdiction. 
The 6th section directs the application to be 
made to the court in which the execution 
issues, and here that is the Court of Exchequer. 
The application, therefore, if a proper one, 
should nave been made to that court, or some 
judge of that court* But I am also of opinion 
that this is not a case which comes at all with- 
in the jurisdiction given by the Interpleader 
Act. 

Cresswell, J. It appears to me that the In- 
terpleader Act intended relief to be given only 
a claim was made to seieoa, 

and not where made for something else, sneh 
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as a compensation in damages for an injury 
done. The act gives no power to thecourt or 
a judge to compel a party to enter into a com- 
promise with respect to an injury like the 
present. 

t Rule discharged with costs. 


Sxcftcqutr. 

• Lowe v. Steel. May 2, 1846. 

PLEA QP PAYMENT.— DAMAGES. 

In an action of debt , the form of plea of pay* 
ment of money into court given by the rule 
qf Trinity Term , 1 Viet., is insufficient ; it 
should be so framed as to include a payment 
into court, on account qf the damages as 
well as the debt . 


This was an action of debt, to which the de- 
fendant pleaded payment of 13/. in court, in the 
form prescribed by the rule of Trinity Term, 

1 Viet., averring, tnat " he was not indebted to 
the plaintiff in a greater amount than the said 
sum of 13/., in respect of the cause of action in 
the declaration mentioned.” The plaintiff 
signed judgment on the ground that the plea 
professed to answer the whole cause of action, 
but afforded no answer to the damages for the 
detention of the debt. A rule nisi having 
been obtained to set aside the judgment for 
irregularity. 

Cowling showed cause. The judgment is 
regular. The plea admits 13/. to be due, and , 
upon that spin the plaintiff might recover in- 
terest by way of damages. If this plea were 
held good a plaintiff could never recover inter- 
est in an action of debt, and if he brought an- 
other action for the interest, the judgment in 
this action might be pleaded in bar. Hitchin 
v. Campbell , 2 W. Blac. 830 ; Lord Bagot v. 
Williams, 5 D. R. 87. The rule of Trinity 
Term, 1 Viet., directs, " that where money is 
paid into court, such payment shall be pleaded 
m all cases as near as may be, in the following 
form, mutatis mutandis and in this case the 
plea should have been altered accordingly, so 
as t o answer both debt and damages. Before 
that rule, money paid into court only went in 
liquidation pro tanto of the debt and damages . 
Kidd v. Walker , 2 B. & Adol. 704. In an ac- 


tion of debt, the plaintiff would not be entitled 
to costs, unless he recovered some damages. 
Blackmore v. Flemying, 7 T. R. 446. In Henry 
y. Earl, 9 Dow. P. C. 728, Lord Abinger, C. B., 
says, "though the damages in an action of 
dent are generally considered as nominal only, 
yet th% jury may give substantial damages if 
they trunk fit. ( Pollock , C. B., referred to 
Bailey r. Sweeting, 6 D. & L. 653.) 

; ’ Martin, contriu The argument on the other 
side proceeds on the assumption, that in every 
case of a debt for goods sold or otherwise, 
interest is due* The language of Holroyd, J., 
in Higgins v. Sargent, 2 B. & C. 348, shows 
that it u not so. The damages are merely no- 
minal to enable the plaintiff to obtain costs 
under the statute of Gloucester. In debt for 
refit it i* sufficient to plead, that the rent was 


levied by distress. Com. Dig. . Plead. (2 W. 47), 
though in that case the plaintiff seeks to recover 
damages for the detention of the debt. The 
obligor of an indemnity bond is entitled to have 
satisfaction entered on the roll on payment of 
the penalty of the bond and costs of tne action* 
Wilde v. Clarkson, 6 T. R. 303. In a case of 
Branscombe v. Bridges , Trinity ^Term, 1844, the 
Court of Queen’s Bench were inclined to think, 
that in an action on a bond, the plaintiff was 
not entitled to nominal damages for the deten- 
tion of the debt. The plaintiff is clearly ir- 
regular in signing judgment, for the rule itself 
prescribes the course to be taken upon every 
such plea. 

Cur . adv. vult . 

Pollock, C. B. The question was, whether 
a plea in*an action of debt was bad, or rather 
incomplete* which did not take notice of the 
damages claimed in the declaration beyond the 
debt. It must be conceded, that the form of 
plea given by the rules is not accurate, as it 
omits to notice these damages expressly. In 
an action of debt no doubt the plea must state 
that the defendant never was indebted to the 
plaintiff in a greater amount, but the question 
is, whether it must not also notice the damages 
for the detention of the debt. We think it 
must, in order to constitute an answer to the 
action, because it may happen that damages 
| are a very important part of the plaintiff’s 
I claim — as for instance, in debt on a mortgage 
deed, where the principal and interest are to be 
paid on a certain day, the interest after that day 
can only be recovered as damages, and that 
interest may equal or even exceed the debt, as 
it is impossible to tell on the face of the record 
whether the damages are substantial or not, we 
think the plea ought to be framed so as to in- 
clude a payment into court on account of the 
damages, and the plea should he varied accord- 
ingly, in order to adapt it to the nature of the 
action. The present rule must therefore be 
discharged, and as the defendant has been 
misled by the insufficiency of the form of plea 
given by the new rules, it should be without 
costs, and the defendant maymmend his plea 
on payment of the costs of amendment only. 

Rule accordingly. 


NOTES OF THE WEEK. 


PROFESSIONAL MALPRACTICE. 

In reference to the observations contained in 
our last, arising out of a late trial before Mr. 
Justice Erie, on the western circuit, a corres- 
pondent remarks, that the existence of branch 
offices in country towns, not under the imme- 
diate personal superintendence of a principal, 
although an evil of great magnitude, ia incom- 
parably of less importance and less injurious in 
its effects on the public, than the systematic 
violation of the law, and of all professions 
rules, which notoriously exists amongst a class 
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of practitioners in London, who suffer their 
names to be used in the conduct of actions and 
other proceedings by persons equally deficient 
in education and character. 

We venture to hope, that if the class to 
which our correspondent adverts has any ex- 
istence, it consists of a very limited number of 
individuals ; but we agree with him, that if a 
register was established in which every solicitor 
and attorney was bound to insert the names of 
those who act as his clerks, and for whose pro- | 
fessional proceedings in that character he 
should be considered responsible, it would af- 
ford a salutary check, if not an effective 
remedy, against an abuse which the profession 
and the public are equally interested in sup- 
pressing. Our correspondent’s suggestion is 
well deserving of consideration. 

TRANSFER OF THE JURISDICTION IN MAT- 
TERS OF INSOLVENCY. 

As our readers are already aware, the bill, so 
long before parliament for amending the law of 
bankruptcy and insolvency, stands over until 
the next session, with a tolerably significant in- 
timation from the present Lord Chancellor, 
that he participates in the general dissatisfac- 
tion created by the results of the continued 
changes in this branch of the law. We have 
learned from an authority which has con- 
siderable opportunity of obtaining correct in- 
formation, that it is in contemplation early in 
the next session of parliament to introduce a 
comprehensive measure for amalgamating the 
law of bankruptcy and insolvency, and that it 
is proposed to put an end to the anomaly 
which now exists, by transferring the jurisdic- 
tion in matters gf insolvency to the commis- 
sioners of bankruptcy, retaining that portion of 
the present insolvent law, which enables the 
commissioners to go circuit for the discharge 
of insolvents. We apprehend that the services 
of the insolvent commissioners will still be re- 
quired to carry out the latter part of the plan. 


PROCEEDINGS IN PARLIAMENT RE- 
LATING TO THE LAW. 

ftoufie of 9Lorb*. 

NEW BILLS. 

Juvenile Offenders. In Committee. Mar- 
quis of Westminster. 

General Registration of Deeds. — For 2nd 
reading. Lord Campbell. 

Punishment for deterring Prosecutors’ Wit- 
nesses* &c«— In Committee. Lord Denman. 


Game Laws. To be reported. 

Small Debt Courts * 

St. Austell. In Committee. 

Birkenhead. In Committee. 

Commons Enclosure. Commons Amend- 
ment to be considered. 

Tithe Act Amendment. In Committee. 

Poor Removal. — In Committee. 

Copyhold Commission? In Committee. 
Highway Rates. In Committee. 

Turnpike Acts. In Committee. 

Common Pleas. For 2nd reading. ; 
Deodandg Abolition. For 2nd reading. 

Rottse of Commons. 

NEW BILL8. 

Small Debts. Re-committed for the I7tli. 
Commons Inclosure, No. 2. In Committee. 
Commons Inclosure, No. 3. For 3rd reading. 
Northampton Small Debts Court. 

Total Abolition of the Punishment of Death. 
Mr. Ewart. 

County Rates. For 2nd reading. 

Insolvent Debtors Amendment Act- For 2nd 
reading. 

BILLS PASSED. 

Recovery of Salvage. 

Drainage of Land. 

Religious Opinions. 

Deodands Abolition. 

Death by Accidents Compensation. See p. 
356, ante. « 

Goranon Pleas Court. 

Cjppfiolcl Commission Continuance. 
Tuttpike Acts Continuance. 

Highway Rates Continuance. 

Commons Inclosure, No. 3. 

POSTPONED. 

Judgment Creditors. *■ 


THE EDITOR’S LETTER BOX. 

It will be observed, that we are giving all 
tlie Statutes relating to the Law as soon as 
promulgated, and we shall continue this course 
without resorting to double numbers or extra 
charges. Explanatory notes will accompany 
or speedily follow all the material enactments. 

The burthen of proof will rest with “A 
Young Attorney,” but if he can prove that 
only 20J. was received, he will not be answer- 
able for a larger sum, notwithstanding his mis- 
taken acknowledgment. e 

A Correspondent states, that he regularly 
takes the Legal Observer through a Liver- 
pool bookseller, and inquires whether it is on 
account of any delay in publication that he 
now scarcely ever receives it in Liverpool be- 
fore Tuesday. Our answer is, that there never 
has been any instance of delay in publishing 
the work, that it is ready at 9 o’clock on Satur- 
day morning, and ought to be in Liveipool the 
next day and delivered early on Monday 
morning* 


®? Hcgal ©boerOet. 


' SATURDAY, AUGUST 22, 1846. 


— — w Quod magi* ad wo» 

Pertinet, et neccire malum o«t, agltamua." 

Houat. 


MEMOIR OF THE LATE 
LORD CHIEF JUSTICE TINDAL. 

A 

Nicolas Conyngham Tindal, the 
late [Lord Chief Justice of the Court 'of 
Common Pleas, was born at Chelmsford in 
the year 1776. lie was descended from 
an ancient family in Essex, of which Dr. 
Matthew Tindal and the Rev. Nicolas 
Tindal were distinguished members. The 
immediate ancestor of the subject of this 
memoir was Robert Tindal, many years a 
solicitor at Chelmsford. 

Mr. Tindal went through the Ufual 
course of school education at Chehttfjjpird, 
and in the year 1795, entered Trinity Col- 
lege, Cambridge. At the expiration of 
four years he took the degree of Bachelor 
of Arts, and in 1802, that of Master of 
Arts. He obtained the prize of the Chan- 
cellor’s Senior Medallist, and stood high as 
awrangler. He was elected a fellow of 
his college in 1803, and soon afterwards 
commenced his studies for the bar at Lin- 
coln’s Inn. He was a pupil of Mr. 
Richardson, afterwards the learned and 
amiable judge. 

At that time it was not required by the 
Inns of Court that persons practising under 
the bar should previously keep the ordinary 
twelve terms, but permission was usually 
granted to enter on such practice imraedi- 
atelyy Mr. Tindal availed himself of this, 
permission, and practised as a special 
(deader, in which department of business 
he soon 'met with considerable success. 
This his been the course of many eminent 
lawyers who thus establish a reputation for 
akiHfcl advice in the institution and defence 
of actions, the preparation of pleadings and 
settling evidence ; and hence acquiring the 
confidence of their clients, they are enabled 
Tol. xxxii. No. 963 . 


to procckd to the bar with a sure anticipa- 
tion of success. Such has been the career 
of Mr. Tindal, Mr. Follett, and many 
other eminent individuals. 

After some years’ practice as a special 
pleader, Mr. Tindal was called to the bar. 
This took place on the 20th June 1809, 
and he selected the northern circuit as the 
field of his first exertions. It is said, that dur- 
ing the early years of his progress, he had 
60 little expectation of his future eminence, 
that he applied or had thoughts of applying 
for a colonial appointment ; but was dis- 
suaded from expatriating himself by one 
who knew his attainments and capacity, 
and augured truly of his final success m 
this country. 

Although Mr. Tindal was never distin- 
guished as a popular speaker, he soon dis- 
played eminent powers of reasoning and a 
profound knowledge of the law. The 
Common Law Reports afford abundant evi- 
dence of the esteem in which he was held 
as a lawyer. He was engaged in many of 
the most difficult questions, and argued 
them with logical skill and great ability. 

Our readers are aware tnat in the ab- 
sence of lectures at the Inns of Court, or 
any other means of instruction or prepara- 
tion for the bar, (now happily soon to be 
supplied,} it is the custom for students, 
after entering themselves at one of the 
Inns of Court, to resort to the chambers 
of a special pleader or barrister in good 

I iractice and distinguished for his skill and 
earning. Certainly no better choice 
could be made of a preceptor than the 
subject of this memoir. Of kind and 
courteous manners, sound and discrimi- 
nating judgment, great learning, patience, 
and assiduity, he was precisely the person 
with whom a student, anxious to acquire a 
knowledge of his profession, would be ad- 

a 
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vised to study, and accordingly we find junior Mr. Wilde, now Ills successor on 
that the pupils of Mr. Tindal were nu- the bench. 

merous. Amongst others who had the If Mr. Tindal was not remarkable for 
benefit of his able advice and instruction, the tact or skill of a Garrow in the exami- 
were Lord Brougham and Mr. Baron nation of reluctant and artful witnesses at 
Parke. wiw’ prius, he was a careful examiner ii# 

There is, of course, no better test of the chief, and a cautious and judicious cross- 
esteem in which a barrister is held for his examiner, and assuredly none could excel 
legal attainments than the frequency with him in the clearness and logical force of his 
which cases are submitted to him for his arguments before the court. Year after 
advice on difficult questions of law. In year brought him into increased practice 
this respect Mr. Tindal was particularly of the best and most important kind ; and 
distinguished, and his opinions were much however unassuming in his natural charac- 
esteemed, as well for their discrimination ter, he must soon have become satisfied 
and learning, as for the conscientious and by comparing his acquirements with those 
cautious advice which they contained. of his competitors, (to most of whom he 
The first occasion, we believe, on which was superior,) that nothing more was 
Mr. Tindal particularly distinguished him* wanting than the adoption of that course 
self before the court was in the year 1818, which seems indispensable to the highest 
in the celebrated case of A shfordw* Thorn- legal honours, — that of a seat in parlia- 
tonf — the last in which the right of trial ment. To this honour he now aspired, 
by battel was discussed. Mr. Tindal was and in the year 1824 he was elected one 
retained for the appellee, and ably and sue- of the representatives of Wigton. 
ccssfully argued the several points in his As at the bar, so in the senate, Mr. 
clients favour. Subsequently to this time, Tindal was noticed rather for his legal and 
the attention of Lord Liverpool, the prime historical knowledge than for his political 
minister, was particularly directed to Mr. or rhetorical attainments. How far he 
Tindal’ s merits in the case of the Deccan might have succeeded as a statesman and 
prize money, which he argued before the a parliamentary orator, had he chosen to 
Lords of the Treasury. But the most re- devote himself to the pursuits which lead 
markable trial in which Mr. Tindal was to eminence in those departments, it may 
engaged was that of Queen Caroline in 1821. be difficult to predict ; but he seems always 
As one of the soundest lawyers at the bar, to have preferred solid to shining at- 
it was likely that he should be sought by tainments, and to have aimed at the useful 
both parties. On terms of friendship with rather than the ornamental. It is indeed 
Lord Liverpool, it appears that his lordship worthy of remark, that at one time Mr. 
vras desirous that he should be retained on Tindal contemplated changing his practice 
behalf of the King; but, on sending to sc- at the common law bar for that of the 
cure his services, it was found that Mr. Court of Chancery, — a sufficient proof that 
Brougham, the Queen’s Attorney General, he did not esteem himself peculiarly 
his former pupil who went the northern adapted for the business of a jury court, 
circuit with him, and, of course, knew the We come now to his next important step 
high esteem iff which he was universally in legal promotion. In Trinity vacation, 
held for his legal attainments, had previ- 1826, on the elevation of Sir John Copley, 
ously caused him to be retained for the afterwards Lord Lyndhurst, to the Master- 
Queen. Doubtless he rendered to the ship of the Rolls, Sir Charles Wetherell 
Queens attorney and solicitor much valu- was appointed Attorney-General, and Mr. 
able aid in conducting a case of such ex- Tindal became Solicitor-General, and re- 
traordinary difficulty and vast magnitude, ceived the honour of knighthood. The 
On all questions ot evidence his opinions Master of the Rolls continued to represent 
must have had the greatest weight, and the University of Cambridge until he be- 
his sagacity and discretion were also of came Lord Chancellor, in April, 1827, 
great importance in the various questions during the administration of Mr. Canning, 
which naturally came under the considera- On the occasion of this vacancy. Sir 
tion of the Queen’s advisers. In skill and Nicolas offered himself as a candidate to 
energy, in vast resources and untiring represent that learned uuiversity. Mr. 
zeal, he was eminently assisted by his Bankes, who held similar political opinions, 

also solicited their suffrages ; but the votes 
for Sir Nicolas were 479, and for Mr. 
Bankes 378, being a majority of 101 • 


* 1 Barn. & Aid. 405. 
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After representing Wigton, Sir Nicolas, at 
the general election in 1826, was chosen 
member for Harwich, from which seat he 
withdrew on receiving the high honour of j 
an election by his alma mater . 

On the retirement of Lord Wynford 
from the chief seat of the Common Pleas, 
in the Easter vacation of 1829, the vacant 
prize would naturally have fallen to the At- 
torney-General, but Sir Charles Wetherell 
had just retired from office as an opponent 
of the further claims of the Roman Catholics, 
and Sir James Scarlett was promoted to 
the post of Attorney-General, — Sir Nicolas 
Tindal continuing as Solicitor. Some re- 
marks on this arrangement were naturally 
made by the bar, who are properly jealous of 


by which they might try the 'question and 
arrive at a just conclusion. The plausible 
theories which the advocate may have 
urged for the advantage of his client, it is 
of course the duty of the judge to investi- 
gate and expose to the jury. Here again, 
not only the logical powers but the intui- 
tive good sense of the chief justice, enabled 
him readily to extricate the case from the 
subtle difficulties which ingenuity had 
created, and to present it clearly and dis- 
passionately for the consideration of the 
jury. 

Whilst he was thus distinguished in the 
multitude of important trials which came 
before him, both civil and criminal, he was 
not less gminent when presiding in his own 


;any invasion of professional usage ; but it will court in Westminster Hall, or on appeals 
be recollected that Sir James Scarlett had in the Exchequer Chamber, lhcre his 
been an eminent leader, as well in London 'profound legal learning and judicial ca- 
as on the northern circuit, before Mr 


Mr. pacity were rarely equalled and never sur- 
ter, passed. Thus, during the long period of 


Tindal was called to the bar, and the latter, . w 

therefore, could feel no repugnance at the .17 years, Sir Nicolas presided over the 
former being placed above him. | Court of Common Pleas, ably administcr- 

At that time Sir Robert Peel was mem- ing and expounding the law, and leaving 
ber for the University of Oxford and Sir on record many of the best judgments 
Nicolas for Cambridge. They both sup- J for the future guidance of the profession, 
ported Catholic Emancipation. Sir Robert We believe that the reports of his decisions 
lost his seat for Oxford and Sir Nicolas down to the very last term, would supply 
exchanged his for the chiefship of the j the materials for an ample Digest of al- 
Court of Common Pleas, to which he was most all the great principles oi the law, 
promoted in Easter vacation, 1829. j clearly stated, powerfully rea«^ no< " u . )0n 

^Whatever difference of opinion there may nw[ f ::: £ ie most part conclusively settled/ 
nave been in estimating the degree of! Amongst the most remarkable instances 
merit of Sir Nicolas as an advocate, the | of the eminent judicial ability of the late 
profession, as well as the public, arc united j Chief Justice, may be mentioned his 
in ascribing to him the undoubted posses- charges to the grand juries under the 
sion of the highest judicial qualities. ITis special commissions issued on the occasion 
calm dignity and thoughtful demeanor well 1 of the several riots at Bristol and Newport, 
became the judgment seat, and whilst lie j The sound and masterly addresses in which 
preserved the decorum necessary to the j the law was stated and expounded on these 
proceedings of the court, he entered not important trials, received * the unanimous 


into any personal altercations with the bar. 
His grave urbanity and invariable good 
temperjprcserved him from those contests 
which had occasionally, under a previous 
chiefship, disturbed the serenity of the 
court. 

His summings up to the jury were spe- 
cimens of their kind. Clear and concise 
in stating and sagacious in commenting on 
the evidence before him, he never failed to 
inspire the jury and all who heard him with 
respect. In cases where minute and com- 
plicated facts were brought forward, he 
selected all that were important and pre- 
sented them in the most lucid order. 
Where the evidence was conflicting, he di- 
rected the attention of the jury, with re- 
markable discrimination, to the proper tests 


approval both of the profession and all 
public writers. 

Under , the statute 6 Geo. 4, c. 23, the 
Chief Justice might have retired two years 
ago, at the expiration of 15 years from the 
time of his appointment, but there was 
certainly no decline in his eminent faculties, 
and he continued to perform his important 
functions until within a very short time of 
his decease. Indeed, within ten days only 
of that lamented event, he attended with 
the other judges on an appeal in the House 
of Lords. There his last illness appears to 
have commenced, and soon after termi- 
nated fatally on the 6th July, in the 70th 
year of his age. 

Having thus noticed the professional 
career of this distinguished individual, 

s 2 
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it remains only to add a few particulars 
of his private life. He was married in 
the year 1809, to the youngest daughter 
of Captain Symonds of the Royal Navy, 
and his surviving family consists of two 
sons and a daughter. He had another son, 
Dr. Tindal, a physician, who died some 
time ago. lie has also left two brothers : 
namely, Mr. Thomas Tindal, an eminent 
solicitor at Aylesbury, and Mr. Charles 
Tindal, the able manager of the Branch 
Bank of England at Birmingham. His 
eldest son, Louis Symonds Tindal, is a com- 
mander in the Royal Navy; the other, 
Charles John Tindal, was called to the bar 
in 1842, and his daughter is married to 
James Whatman Bosanquct, Esq„ nephew 
of the late Mr. Joseph Bosanquet. By his 
will, Sir Nicolas appointed us his executors, 
his son Mr. C. J. Tindal, his son-in-law 
Mr. J. W. Bosanquet, and Mr. D. S. 
Bockctt, an eminent solicitor, his nephew 
by marriage. 

It is so well known that it is scarcely 
necessary to add, that not only in his 
family, but in a largo circle of private and 
professional friends, he was eminently re- 
spected and beloved. lie affectionately 
regarded his kindred, and liberally pro- 
moted their interests ; yet ever with a just | 
consideration of the claims of others. lie { 
was warmly lynched to the Church, but 
held his own firm opinions with no tutlir.g 
of intolerance towards those who differed' 
from him either in doctrine or discipline. | 
“ Take him for all in all,” we shall rarely, 1 
if ever, “ look upon his like again.” 

THE LOCAL COURTS’ BILL. 

Tins Bill, as we anticipated, has met 
with some impediments during the past 
week. It stood recommitted for last 
Monday, the 17th; was then postponed to 
the 18th, and on the latter day was de- 
ferred to the 20th. 

A clause marked (O.) has been intro- 
duced in the reprint of the bill, authorizing 
the local court judges to nmke inquiries 
and give reports and certificates in all 
causes and matters in the Court of Chan- 
cery : making them, in fact, country Mas- 
ters in Chancery. This is an extraordinary 
alteration of great importance, which ought 
not to have been made at the last hour. 

We continue to receive communications, 
as well from the country as the town, re- j 
lating to various points in the bill. 

The exclusion of attorneys from the! 


office of judge, on the occasion of any fu- 
ture vacancy, is loudly objected to. The 
permission to continue those in office who 
have been appointed as clerks under the 
existing Petty-Court Acts, is open to ob- 
jection. Many of them were appointed 
by the lay commissioners acting in those 
courts, and who are not the most compe- 
tent persons to decide on the proper degree 
of judicial qualification. 

The necessity of asking u leave of the 
court” to appear by attorney, which has 
been much* complained of as a violent in- 
fringement of the rights of suitors, and 
calculated to be very annoying and incon- 
venient in practice, has been altered, but 
somewhat imperfectly. 

It does not appear that the Hundred 
Courts are to be comprehended in the act, 
yet we are informed that many of them 
need reform, as much as any of the County 
Courts. We thought that one of the main 
objects of the bill and its chief recom- 
mendation, consisted in making or attempt- 
ing to make one uniform system of Local 
Courts throughout the country; but the 
preservation of the Hundred Courts, is 
totally at variance with this boasted prin- 
ciple. A further bill will, in this and other 
respects, become necessary. Surely it 
would be better to defer the project till 
the next session, and in the mean time 
arrange the details with more attention, 
and render the plan something less diffi- 
cult of execution than we doubt not it will 
now be found. 

The jurisdiction as well for damages as 
| debts, will comprehend a large class of 
| cases of considerable difficulty, both in re- 
I gard to the ascertainment of facts and the 
'.argument and decision of the law. We 
| think the bill should be limited to simple 
! and ordinary debts for goods sold, work 
and labour done, money lent, &c. This 
clause, wc understand, will be partly cor- 
rected* 

It is argued in favour of the bill, that 
every night some petition is presented in 
support of the bill and scarcely any against 
it. We have reason to believe that these 
petitions are mainly the production of 
persons who seek places under the act, and 
are not the spontaneous offspring of cre- 
ditors suffering from any existing diffi- 
culties. 

The provision which would have pre- 
vented the prosecution of existing suits 
has been amended : it now applies fc only to 
the commencement of future suits. 



Modes of Ti 

MODES OF TAKING EVIDENCE. 


IN COURTS OF EQUITY AND IN THE ECCLE- 
SIASTICAL COURTS, 

When a cause is at issue, the next ma- 
terial step is to establish, by evidence, the 
points in dispute. And in courts of equity 
tliis is done, not by oral examination before 
judge and jury, as at law, but by written 
interrogatories which arc administered to 
the witnesses by officers appointed for that 
purpose, who make a report in writing of 
the answers given upon such examination ; 
this report being in fact what the court 
ultimately proceeds upon in making its 
decree. 

The taking of evidence by commission 
is occasionally a matter of necessity in all 
courts ; as when, for example, material 
witnesses arc beyond jurisdiction, or arc 
unable to give personal attendance at the 
trial of the cause. Hence this mode of 
taking testimony is known, more or less, 
to the law and practice of every country. 
It was used at Rome. It was exclusively 
employed in all ecclesiastical tribunals. 
And in most of the European states, wher- 
ever the question was one of civil right, 
and wherever the decision pronounced was 
subject to appeal, the evidence was inva- 
riably taken down in writing, and this was 
generally done, not by the court itself, but 
by commissioners duly authorised. 

This being so, there were two distinct 
methods accotding to which the court 
might proceed. One was, to hand over 
the record, or a copy of it, to the commis- 
sioner, with directions and authority to 
examine the witnesses and to report, leav- 
ing it to his discretion so to conduct the 
examination as to bring out the points 
material to the ultimate decision. Another 
mode was to settle the interrogatories be- 
forehand ; which interrogatories, and 
which alone, the commissioner was to ex- 
hibit to the witnesses. Upon these two 
methods of proceeding tlie system of ex- 
amination now pursued in courts of equity 
and in the spiritual courts is founded ; al- 
though each of these tribunals have in the 
course of lime deviated more or less from 
the original plan, as we find it expounded 
by the commentators on the Roman law* 
Upon a suit in equity the interroga- 
tories are prepared by counsel, and the 
commissioner or examiner has merely to 
administer them. The solicitor, however, 
specifies the interrogatories to be put to 
particular witnesses. In Doctors’ Com- 
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mons the examination in chief is taken by 
the examiner without interrogatories pre- 
viously adjusted. To enable him to do 
this effectually, the record in the ecclesi- 
astical courts is divided into distinct heads 
or articles. And the examiner receives a 
list of the articles that each witness is ex- 
pected to depose to. The cross-examina- 
tion (strange to say) is by fixed interroga- 
tories. 

Now the marvellous thing to be attended 
to in this process is, that both in courts, of 
equity and in the ecclesiastical courts the 
actual examination of the witnesses is in 
secret ; none other save the examiner and 
the indiVMual witness being present on the 
occasion. Not one of our English books 
ot law explain the reason of this myste- 
rious inquisition, so inconsistent with the 
maxims of common sense and with the 
genius of our jurisprudence. Wc are 
therefore driven to look intd the legal au- 
thorities of Scotland, where a similar prac- 
tice formerly obtained, but was abolished 
by a wise act of parliament. It is quite 
clear that the old mode of taking testimony 
in Scotland corresponded exactly with that 
now in operation in our own Court of 
Chancery. Lord Stair, lt in his valuable 
treatise on Scotch law, says : — 

“ Formerly parties were not allowed to be 
present at the advising of the testimonies of 
witnesses, nor to see the testimonies ; for when 
they were taken none but every singular wit- 
ness could be present, and when all had de- 
poned the ordinary was to seal the testimonies 
with his own seal, and when they were opened, 
which was only at the time they were to be ad- 
vised, so soon as decree was pronounced they 
were sealed up again, never to be opened 
thereafter. The reason then given for this 
custom was, that the witnesses might not incur 
malice or prejudice by their testimonies, and 
thereby might the more freely depone ; and be- 
cause all probation depends upon the faith and 
belief of the judges, which is their proper trust; 
but if the testimonies were published, debates 
upon their testimonies would be drawn in 
much more length than the debates of rele- 
vancy, whereby one court could not overtake 
the causes of a nation. But by a late statute, 
(Pari. 1(586, cap. 18,) the testimonies of wit- 
nesses are ordained to be published, wherein 
there is this advantage, that witnesses canriot 
be so easily suborned, or depone for favour or 
fear , when their particular testimonies are 
known, and when they are examined, parties or 
advocates may more effectually follow them with 
emergent interrogatones minding them of cir- 
cumstances 

This is a most instructive passage, show- 

t 


Stair’s Institute, B. 4, T. 47, a. 17. 
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ing (what we have long, but in vain, de- 
siderated to ascertain,) the reason and 
policy of dandestinity in this matter. To 
the same effect another eminent Scotch 
writer observes : — 

“ By the ancient usage parties were neither 
allowed to he present at taking the proof, or at 
the courts taking it under consideration ; nor 
had they access to see the depositions or 
written testimonies of the witnesses, lest they 
might he cramped in deposing from the appre- 
hension of drawing on themselves the resent- 
ment of others on account of what they had 
deposed. (St. B. 4,t. 46, s. 17.) But by 1686, 
c. 18, the witnesses are ordained to be ex- 
amined in the presence of the parties/’ 1 ’ 

Ever since the passing of this enactment 
the wholesome practice of Scotland has 
been to permit the commissioner or ex- 
aminer to be attended by professional per- • 
sons on both sides, everything being con- 
ducted openly and in the face of da}', the 
course of examination being left to the 
discretion of the rival advocates, the com- 
missioncr having nothing to do but to pre- 1 
serve order in the proceeding, to record ! 
the whole faithfully for the information off 
the court, and to take care that everything; 
is done in conformity with the laws of the ! 
land and the rules of evidence. In this , 
way the evidence of witnesses by written 
deposition often answers the purposes of 
justice as well, and sometimes better, than I 
by viva race examination ; because the i 
parties, their counsel, and agents, are pre- j 
sent during the whole proceeding. They ; 
.see the witnesses examined; they notice j 
their behaviour while under examination ; I 
and, when necessary, they can cross-ex- i 
amine with the same facility and effect as ( 
at a nisi pritrs trial. Whereas, in the se- 
cret examinations to which we have ad- 
verted, cross-examination is found so diffi- 
cult and ineffectual as to be but rarely re- 
sorted to in practice. 

The unsatisfactory state of the practice 
In courts of equity on this subject was made 
very apparent in a case reported by Mr. 
Swanston, in which Lord Eldon showed, it 
must be owned, but little disposition to en- 
courage the introduction of improvements. 
In Butler v. Bidkclry, c an application was 
made to his lordship for an order that the 
plaintiff' might communicate to the defend- 
ant the interrogatories exhibited by him 
under a commission to be executed abroad, 
so as that the latter might be able with 
the more advantage to prepare cross-inter- 


rogatories. And this application was for- 
tified by reference to the practice of the 
common law courts in cases of the like 
nature. In support of the motion Mr. 
Ileald represented that without 

A knowledge of the plaintiff’s interroga- 
tories, the defendant would he unable to cross- 
examine with effect. A plaintiff at law might 
! obtain a commission for the examination of 
witnesses abroad, by two methods, — an appli- 
cation to the court of law, or a bill in equity. 
In the first case the practice required him to 
communicate his interrogatories to the defend- 
ant ; d what reason then could he assigned for 
relieving him in equity from an obligation im- 
posed by obvious principles of justice ? 

Mr. Bell, however, successfully resisted 
the motion, his argument being, that by the 
universal practice in equity one party is not 
entitled to see the interrogatories exhibited by 
the other, but must judge by the record, to 
what point the evidence of his antagonist will 

apply- 

The Lord Chancellor (Eldon) thus expressed 
himself 

cc The ancient course in Westminster Hall 
was, to apply to this court for commissions for 
the examination of witnesses in foreign countries; 
and the courts of law borrowed that proceed- 
ing from this court ; hut in no suit in equity 
has one party been permitted to see the inter- 
rogatories exhibited by his antagonist. The 
constant practice through all time has been to 
grant commissions without communication of 
the interrogatories. At law, indeed, that com- 
munication is required ; hut I believe that the 
courts of law established that practice under 
an erroneous belief that it prevailed here. The 
proceeding in aid of an action -sit law by a com- 
mission for the examination of witnesses is far 
more ancient in this court than in courts of 
law ; and I find no instance in which a pro- 
duction of the interrogatories has been or- 
dered/* 

Thus, therefore, the matter stands. Not 
only is the examination of the witnesses 
secret, but the interrogatories framed be- 
forehand arc to be kept, concealed. And 
nothing short of a power of divination, sel- 
dom accorded to practitioners in courts of 
equity, can enable them, in framing cross- 
interrogatories, to have anything but a 
mere general and vague conjecture as to 
wlmt may be obtained from the examina- 
tion in chief. We have shown that our 
neighbours on the north of the Tweed have 
corrected this evil more than a century 
and a-half ago. Let us hope that a similar 
legislative interposition may be looked for 
ere long in England. 


b Erskine's Institute, B. 4, T. 2, s. 31 . 
c 2 Swanst. 373 . 


d 1 Tidd’s Practice, 312 . 
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NOTES IN EQUITY. 

TAXATION OF COSTS. — JURISDICTION BV 
PETITION — AND BY BILL. 

. Under the 6 & 7 Viet. c. 7o, the court 
is not invested with jurisdiction, upon pe- 
ttfion, to open a settled account between 
solicitor and client. This can only be done 

tic ? n a ^ ate case* Lord Langdale, 

M. R., said, “ That this court has juris- • 
diction to set aside a settled account, there ! 
can be no doubt ; but it has no such juris- j 
diction by petition under the statute. It ’ 
must be done, if at all, by suit ; and in the I 
ordinary course of proceeding in a Court \ 
of Equity.” b I 


TAXATION AFTER PAYMENT. 

Even after payment a taxation may be 
ordered on petition, if there be what the 
act calls “special circumstances ” to justify 
the proceeding. There must be reasonable 
ground for such an application — mere in- i 
significant errors or unimportant over- j 
charges in particular items, will not war- j 
rant a petition for taxation. To this effect ! 
Lord Longdate , in re Drake* (where a pe- 
tition for taxation after payment was pre- 
sented before the expiry of twelve months, 
and where there was an allegation that the 
payment had been made under protest — 
but that allegation was not established by 
evidence^), said, “There is here no ‘special 
circumstance # except an allegation of 
trifling errors in the bill of costs ; which I 
are not sufficient to induce me to order i 
the taxation of this bill. I must therefore ! 
dismiss the petition, but not being satisfied ; 
that the items arc correct, I shall do it 
without costs.” i 

I 


CONSTRUCTION OF THE STA- 
TUTE OF FRAUDS. 

VERBAL AGREEMENT NOT TO BE PER- 
FORMED WITHIN A YEAR. 

Although nearly two centuries have 
elapsed since the Statute of Frauds be- 
came the law of this land, the extent to 
which its provisions have conduced to the 
ends of justice is still a subject of conten- 
tion. In our days, when the star of free 
trade is in the ascendant, it is not to be 
supposed that the legislature would sanc- 

* Barwell v. Brooks, 8 Beav. 121. 
b 8 Beav. 123. 


tion provisions which impose so many re- 
strictions on business transactions, and it 
certainly affords an additional proof of the 
impolicy of legislative interference with, 
the ordinary dealings of those engaged in 
trade, when we find that, although tills 
statute was enacted in the 29th of Charles 
the 2nd, a large proportion of the trading 
community still continue unacquainted 
with the provisions of the law, which go- 
verns a great number of the contracts daily 
entered into. The shopkeepers of the me- 
tropolis are not, we apprehend, as a class, 
wanting in the average amount of intelli- 
gence, yet it may be doubted, were every 
shop from Charing Cross to Cornhill visited, 
if one of the proprietors out of every three 
would be found aware that a verbal pro- 
mise to pay the debt of another, or a 
verbal agreement not to be performed 
within a year, is void ! 

The enactment, that no action shall be 
brought upou any agreement that is not to 
be performed within the space of one year, 
unless it be in writing, is one tlic impor- 
tance of which it would be difficult to ex- 
aggerate, when we consider the number 
and magnitude of the transactions affected 
by it ; and it is impossible, upon looking 
back at the reported cases decided upon it, 
not to perceive that the judges have, on 
some occasions, been more astute in dis- 
covering distinctions, by which an unjust 
defence founded on this provision of the 
statute may be defeated, than in ascertain- 
ing and giving effect to its true construc- 
tion. The case of JJonnellan v. Mead' 1 
furnishes a very remarkable illustration of 
this disposition on the part of those who at 
that time presided in the Court of King’s 
Bench, and who determined in that case, 
that an agreement is not within the statute, 
provided all that is to be done by one of 
the parties to it, is to be done within a 
year. The defendant in that case wan 
tenant to the plaintiff, under a lease for 
twenty years; and in consideration that 
the plaintiff would lay out 50/. in altera- 
tions, the defendant undertook to pay an 
additional 5/. per cent, per annum during 
the remainder of the terra. The altera- 
tions were completed within the year, and 
an action being brought for the increased 
rent, it was objected, amongst other 
things, that the contract could not possibly 
be performed within a year, and must 
therefore be in writing. The court, how- 
ever, held, that the argument was not 

* 3 Barn. & Adol. 899* 
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within the statute. u We think,” said to be deduced from the earlier cases de- 
Littledale , J., delivering the judgment of cided upon this provision of the statute;' 
the court, ** that as the contract was en- The facts were as follow Strawbridge 
tirely executed on one side within the being the father of an illegitimate child, 
year, and as it was the intention of the placed it soon after its birth under the 
parties, founded on a reasonable expecta- care of the defendant, at the rate of one 
tion that it should be so, the Statute of guinea per month. When this was done* 
Frauds does not extend to such a case, the plaintiff suggested, that the agreement 
In case of a parol sale of goods it often should be for a year, but the defendant 
happens that they are not paid for in full objected to limit the agreement to a year, 
till after the expiration of a longer time on the ground, that a guinea a month was 
than a year, and surely the law would not a high rate of payment for so young a 
sanction a defence on that ground, where child, and that the same rate of payment 
the buyer had had the full benefit of the should continue when the child got older, 
goods on his part/’ Mr. Smith, in his it was therefore agreed that the plaintiff 
notes on Peter v. Compton , b in the 1st vol. should continue to maintain the child at 
of his Leading Cases, c conclusively shows the rate of a guinea a month so long as the 
that the decision in Donnellan v. Read is defendant should think proper. The child 
not only not in accordance with Peter v. was kept by the plaintiff upon this footing 
Compton , and the older authorities, and for three years, during which period va- 
with Boydcll v. Drummond , d and many rious sums were paid by the defendant on 
later cases, but it is at variance with many account, leaving a balance of 15/., to re- 
established principles of construction. The cover which sum this action was brought, 
mischief meant to be prevented by the On the part of the defendant it was ob- 
statute was, the leaving to memory the jeeted, that the contract was not to be 
terms of a contract for a longer period performed within one year from the mak- 
than a year, when the persons might die ing thereof, and not being in writing, it 
who were to prove it, or they might lose was a contract within the statute. The 
their faithful recollection of the terms of court, however, was of opinion, that the 
it. As Mr. Smith justly observes, “ the statute pointed to a contract which must 
danger that witnesses may die, or their necessarily extend beyond the year, but that 
memories may fail, seems to be pretty there was nothing in this agreement neccs- 
mucli the same in every case where an sarily extending it beyond the year, inas- 
agreement is to be established after the much as the defendant might put an end to 
year is past by parol testimony; but il it at any time. And Cresswell* J., observed, 
there be any difference in the danger of that it was just the same thing as if a man 
admitting oral testimony after the year, it had taken a lodging as long as he pleased, 
seems greater in a case where one side of at a given rate per month, which he could 
the agreement only has been performed! put an end to at any time. The late C. J. 
for in that case the witness would only Tindaly concurring with the other mem- 
have to make his tale consistent with what bers of the court, that the case was taken 
was done on one side ; whilst, if the agree- out of the statute, because the agreement 
ment had been partially performed on both depended on a contingency — namely, the 
sides, a witness giving a false or mistaken determination of the defendant’s will — also 
account of its terms, would have to render founded his judgment on another and an 
his tale consistent with what had been independent ground, viz., that the action 
done by both the contractors.” This acute was not prohibited by the statute, inas- 
wvitcr also remarks, that the decision in much as it was founded on an executed 
Donnellan v. Read makes the word consideration — the actual support rendered 
“ agreement” bear two different meanings by the plaintiff to the child at the defend- 
in the same section, as the word when ant’s request. The provision that no ac- 
lastly used in the section, clearly means tion should be brought to recover damages 
what is to be done on both sides. A re- for the nonperformance of a contract, the 
cent decision of the Court of Common learned Chief Justice said, was widely dif- 
Pleas, in a case of Souch v. Strawbridye* ferent from an action supported by the 
may be considered by some persons as ordinary evidence of an executed con- 
breaking in still farther upon the principle sideration. The other judges of the court 

— do not appear to have expressly adopted 

b Skinner, 353. c P. 143. this view of the case, — their judgments pro- 

d 11 East, 159. e 15 Law J. 170, C. P. ‘ceeding exclusively on the ground, that 
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the continuance of the contract beyond a 
year,, depended on a contingency which 
took it out of the statu te. 

The case which appears at first sight to 
be most like, and the decision most at 
variance with that of Souch v. Strawbridge, 
is the well-known case of Birch v. liarl of 
Liverpool / where the defendant's wife hired 
a carriage at the rate of 93 guineas per 
annum for five years, and although it was 
proved, that by the custom of the trade 
such a contract was determinable at anj£ 
time upon payment of a year’s hire, yet the 
Court of Queen’s Bench held, that the 
case was within the statute, and that the 
contract ought to have been in writing. 

The cases decided upon the provisions j 
of this statute, could not now be comprised i 
in a volume of ordinary bulk : to classify, j 
to analyse, and compare them, would per- ; 
liaps be a serviceable labour. To recon- j 
cile all the decisions would be impracti- « 
cable, and therefore, the sooner the subject 
is reconsidered by the legislature, the more 
satisfactory to all who are interested with 
the administration of justice. 


NEW STATUTES, EFFECTING ALTERA- j 
TIONS IN THE LAW. 


IMPORTATION OF CORN. 

9 & 10 VlCT. C. 22. 

[Wr usually, and indeed almost invariably, 
confine our selection of the statutes to such as J 
relate to the administration of justice or the ! 
laws affecting property ; but must make an 
exception in favour of the Corn Law Act, on 
account of its vast importance, and more espe- 
cially as it will occupy but little space. It is 
as follows : — 

An act to amend the Laws relating to the Im- 
portation of Corn. [26th June, 1846.] 

After the passing of this act , till 1st Feb. 1849, 
the duties sel forth in the Schedule shall be pay- 
able upon all corn 9 <$•<?., imported . — On and after 
1st Feb • 1849* the duties herein named shall be 
2 >aid . — Whereas an act was passed, (5 & 6 Viet, 
c. 14,) intituled, “An Act to amend the Laws 
for the Importation of Corn And whereas it 
is expedient that the duties now payable upon 
the importation and entry for home consump- 
tion in the United Kingdom and in the Isle of 
Man respectively of corn, grain, meal, and 
Hour should be altered, and that the act herein- 
before recited should be amended as herein- 
after is expressed : Be it therefore enacted by 
the Queen’s most Excellent Majesty, by and 
with the advice and consent of the Lords spiri- 

f 9 Barn, & Cres. 392. 


tuai and temporal, and Commons, in the pre- 
sent parliament assembled, and by the autho- 
rity of the same. That from and after the pass- 
ing of this act, in lieu of the duties now payable 
upon the entry for home consumption in the 
United Kingdom, and upon the importation 
into the Isle of Man, of corn, grain, meal, and 
flour, there shall be levied and paid unto her 
Majesty, her heirs and successors, on all corn, 
grain, meal, and flour already or hereafter to 
be imported into the United Kingdom or the 
Isle of Man from parts beyond the seas, and 
entered for home consumption after the passing 
of this art, the duties set forth in the schedule 
to this act annexed, until the float day of Feb- 
ruary which will be in the year of our Lord 
one thousand eight hundred and forty nine; 
anil orf 9 from, and after the said first day of 
February, one thousand eight hundred and 
forty nine the following duties ; (namely,) 

Upon all wheat, barley, bear or bigg, oats, 
rye, pease and, beans, for every quarter 1 a\ ; 
and so in proportion for a less quantity : 

Upon all wheat meal and flour, barley meal, 
oatmeal, rye meal and flour, pea meal, and 
bean meal, for every cwt. 4 \d ; and so ill pro- 
portion for a less quantity. 

2. Duties payable in the United Kingdom 
shall be levied pursuant to 8 fy 9 Viet. c. 90.— 
And be it enacted. That the several duties 
hereby imposed, and leviable in the United 
Kingdom, shall be levied, collected, paid, and 
applied in such .and the same manner in all re- 
spects as that in which the duties inposed by 
an act passed in the session of parliament held 
in the eighth and, ninth years of the reign oj 
her present Majesty, intituled “ An Act for 
granting Duties of Customs, are directed to be 
levied, collected, paid, and applied. 

3. Duties payable in the Isle of Man shall be 

levied pursuant to 8 9 Viet, c . 9L — And be 

it enacted. That the several duties hereby im- 
posed, and leviable in the Isle of Man, shall be 
levied, collected, paid, and applied in such and 
the same manner in all respects as that in 
which the duties imposed by an act passed in 
the session of parliament held in the eighth and 
ninth years of the reign of her present Majesty, 
intituled, “ An Act for regulating the Trade 
with the Isle of Man,” are directed to be levied, 
collected, paid, and applied. 

4. Average prices to continue to be made up 
according to 5 fy 6 Viet. c. 14, and duties under 
this act to be regulated thereby. — And be it en- 
acted, That the average prices, both weekly and 
aggregate, of all British corn, shall continue to 
be made up, computed, and published, and the 
certificates of the aggregate average prices shall 
continue to be transmitted, at the times and in 
the manner required by the said herein-before 
recited Act for Amending the Laws for the 
Importation of Corn ; and the rate and amount 
of the duties set forth in the schedule to this 
act shall be regulated and governed, according 
to the scale in the said schedule contained, by 
the aggregate average prices so to be made up, 
computed, published, and transmitted, in the 
same manner as the rate and amount of the 

s 5 
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duties imposed by the said herein-before re- 
cited act are by that act directed to be regu- 
lated and governed ; and at each of the several 
ports in the United Kingdom and in the Isle 
of Man the aggregate average prices, the certi- 
ficate of which snail have been last received 
previously to the passing of this act by the 
collector or other chief officer of customs at 
such port as by the said herein-before recited 
act is directed, shall be taken to be the aggre- 
gate average price by which the duties hereby 
imposed shall be governed and regulated at 
such port, until the certificate of Borne other 
aggregate average price shall have been received 
by the collector or other chief officer of customs 
at such port. 

5. Repeal of part of 5 fy C Viet . c. 14. — And 
be it enacted. That so much of the said act 
herein-before recited as prohibits the importa- 
tion into the United Kingdom for consumption 
there of any corn ground be repealed. 

C. Act may be amended, fyc. — And be it en- 
acted, That this act may be amended or re- 
pealed by any act to be passed in the present 
session of parliament. 

SCHEDULE TO WHICH THIS ACT REFERS. 

If imported from any Foreign Country : 
Wheat : — 

— Whenever the average price of wheat, 
made up and published in the 
manner required by law, shall be 


for every quarter s. d. 

under 48a*., the duty shall be for 

every quarter . . . . 10 0 

4 9s. and under 4Q$. . . .90 

49s. and under 50s. • . .80 

50a*. and under 51a*. . . .70 

5 If. and under 52s. . • .60 

52s. and under 53$. • . .50 

53 $. and upwards . . . .40 

Bariev , Bear or Bigg : — 


Whenever the average price of barley, 
made up and published in the 
manner required by law, shall be 
for every quarter 

under 26a*., the duty Bhall be for 


every quarter . . . .50 

26s. and under 2 7s. . . .46 

2 7s. and under 28$. . . .40 

28a*. and under 29$. . . .36 

29s. and under 30$. . . ,30 

30$. and under 31$. • . .26 

31$. and upwards . • . .20 

Oats : — 


— Whenever the average price of oats, 

made up and published in the ~ 
manner required by law, shall be 
for every quarter 

under 18$., the duty shall be for 


every quarter . . , . 4 0 

13$. and under 19 $. . * .36 

19$. and under 20 $. , . ,30 

21 $. and under 22 $. • • ,20 

22 $, and upwards . . . .16 


Rye, Pease , and Beans .— 
— For every quarter. 


A duty equal in amount to the duty pay- 
able on a quarter of barley .* 

Wheat Meal and Flour : — 

— For every barrel, being 196 pounds, 

A duty equal in amount to the duty pay* 
able on 38 i gallons of wheat. 

Barley Meal : — 

— For every quantity of 2174 pounds, 

A duty equal in amount to the duty pay- 
able on a quarter of barley. 

Oatmeal and Groats : — 

— - For every quantity of 1811 pounds , 1 

A duty equal in amount to the duty pay- 
able 9 x 1 a quarter of oats. 

Rye Meal and Flour .* — 

— For every barrel, being 196 pounds, 

A duty equal in amount to the duty pay- 
able upon 40 gallons of rye. 

Pea Meal and Bean Meal : — 

— For every quantity of 272 pounds, 

A duty equal in amount to the duty pay- 
able on a quarter of pease and beans. 

If the produce of and imported from any 
British possession out of Europe ; 

Wheat, barley, bear or bigg, oats, 
rye, pease, and beans, the duty $. d% 
shall be for every quarter . .10 

Wheat meal, barley meal, oatmeal, 
rye meal, pea meal, and bean 
meal, the duty shall be for every 
0 44 


NOTICES OF NEW BOOKS. 

A Letter to Lord Worsley on the Burthens 
affecting Real Property arising from the 
Present State of the Law , with Reasons 
in favour of a General Registry of Titles . 
By Henry Sewell, Esq. London : 
H. Butterwortb, 1846. Pp. 110. 

This is a very able pamphlet on the 
present state of the law of real property. 
Mr* Sewell takes a very independent, and 
in several respects, a new view of the va- 
rious questions which have been long pend- 
ing amongst law reformers in regard to the 
diminution of the trouble and expense of 
investigating titles and conveying estates. 
First, Mr. Sewell maintains that all the 


The debates in parliament on the 14th in- 
stant, show that a mistake has been made in 
this part of the act. By the 4th section, the 
average price of all British corn is to be taken 
in the same manner as under the former act, 
by which the rye, pea and bean averages regu- 
lated the duties on each respectively, but in this 
schedule the duty on these articles is to be 
equal in amount to the duty on barley : — thus 
contradicting the 4th section. The late period 
of the session has prevented the correction of 
the error. 
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alterations which have been made in this 
department of the law during the last 
twelve years have produced no substantial 
good; and secondly, he recommends a 
general registry of tides , as distinguished 
from a registry of deeds. 

1. Where so many efforts have been 
made, it is perhaps too much to say that 
“ no substantial good ” has been affected ; 
but we agree with Mr. Sewell, that these 
alterations have been far too highly esti- 
mated. 

u It is now,” says Mr. Sewell, “ many years 
since the commissioners of the law of real pro- 
perty closed their inquiries, having, as it was 
supposed, effected everything which could be 
effected in the way of investigation, and recom- 
mended everything which could be recom- 
mended in the way of amendment. Some of 
their most important proposals, however, yet 
remained untried. 

“ Some of their suggestions have been 
adopted. Certain ceremonies in the mode of 
barring entails, and effecting the transfer of 
the interests of married women by fines and 
recoveries have been abolished; and other 
forms simpler and less expensive have been 
substituted. The period within which dor- 
mant claims may be enforced has been 
abridged — a measure in some respects ques- 
tionable in point of principle— -and which has 
been found wholly inefficacious as far as it 
was intended to curtail the difficulty and cx- 
ense of conveyancing. The law of dower has 
een altered to the detriment of married 
women. New forms for the execution of wills 
have been invented, opening the door for) 
nearly as much difficulty and doubt as the j 
measure was intended to prevent. Other ; 
changes of a like kind have been introduced, j 
I have no intention to dwell upon them in de- j 
tail. As to some, I cannot think that we have j 
gained by the alteration. But as a whole, may j 
it not at once be said, without hesitation ana \ 
without any charge of presumption, that they 
have wholly failed of their object ? What the 
public required (and they were the real parties j 
complaining) was diminution of the inconve- i 
niences which they practically felt, — greater 
certainty and quickness in the transaction of 
their affairs, and diminished cost. 

It will perhaps be said that these salutary 
effects have been counteracted by an evil prin- 
ciple residing in that branch of the profession 
of which I am a member, — that we have 8f| 
ourselves to work to maintain our own in- 
terests, by thwarting the natural good tenden- 
cies of the measures to which I have adverted. 
An imputation of this kind is wholly ground- 
less. We have no desire to tax the community 
for our exclusive benefit, or to uphold a sys- 
tem injurious to the public for the sake of mere 
selfish objects. 

“ Some later changes in the law appear to 
have been founded on the latter assumption. 
Acts of parliament have been passed grounded 


on the implied notion that prolixity, and con- 
1 sequent expense, in the preparation of deeds, is 
attributable wholly to an appetite for costs. I 
disclaim and deny the truth of such an imputa- 
tion. Probably when the legislature has prac- 
tised a little more the art of conveyancing, by 
inventing forms of words to convey particular 
meanings contrary to their natural import, it 
will be better able to appreciate the difficulty 
of the task, and be more disposed to allow that 
modes of expression long used and approved 
of, and which have acquired certain and under- 
stood meanings and rules of construction can- 
not and ought not to be roughly thrust aside as 
mere useless formalisms, — at least, so long as 
■lie system to which they belong is suffered to 
jontinue. They will learn the danger of at- 
tempting to substitute forced and false rules of 
construction, arbitrarily imposed by act of par- 
liament, for the known and universally under- 
stood laws of grammar and common sense. 

“ It is one (and not the least) evil of this kind 
►f legislation, that it misleads people as to the 
;me nature and character of the evil to be 
contended against. Were I anxious to main- 
tain my profession at the expense of the public, 

I should desire nothing more heartily than the 
multiplication of acts of parliament of this kind. 
They would sow a prolific seed of doubt and 
litigation. They would create a diversion pre- 
cisely in that direction which would best suit 
i our own selfish interests. Every session would 
I breed some new code of legal grammar,— some 
! legislative dictionary of legal science, until in a 
1 short time we should almost have destroyed 
the power of words* themselves to effectuate 
their true end, of expressing dear and definite 
ideas. 

Besides this, mere prolixity in deeds is not 
the evil of which the public complain. It is 
but one symptom of the evil, and that compa- 
ratively slight. The bill of costs indeed does 
include charges proportioned to the length of 
deeds, but it includes a great deal more ; and 
in most, if not all cases, the quantum of costs 
is determined more by the integrity and con- 
science of the practitioner in the general con- 
duct of business, than by the mere rule of the 
length of deeds. In fact, the length of deeds 
would, by any forced legislative attempt to 
alter their phraseology, become an utterly un- 
important item. Any one conversant with the 
practice of conveyancing knows, that, even 
were their length forced by some legislative 
act into the compass of a nutshell, the bill of 
costs may be made to swell in other directions 
, beyond tne reach of parliament.* Nor is it at 
all a, fair view to take of the matter, to throw 
an&nputation of Ibis kind upon the legal pro- 
fession, as if they required tne strong arm of 
law to keep them within the limits of honesty 
and good conscience in their modes of practice. 
The question really to be determined between 


« * I have known cases of conveyances in 
prescribed forms under church building acts, 
exhibiting all the evils I have mentioned in an 
aggravated form.” 
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them and the public is, whether, looking to the 
labour, the skill, and the responsibility involved 
in their business, their remuneration is exces- 
sive. If the fact be not so, the mere point of 
the comparative length of deeds is of small im- 
portance. The labourer is worthy of his hire; 
and if not under one form or by one process, 
then by another, the lawyer will receive and be 
entitled in some way to obtain his fair equiva- 
lent. If, however, from want of conscience, 
we overpay ourselves by our present system, 
that is a vice not to be cured by act of parlia- 
ment. If checked at one point, it will break 
out in another. 

" * Naturam expellas furcii tamon usque recurret. 1 

“ I have ventured to say that no substantial 
good has been effected by the real* property 
commissioners, or the measures founded on 
their suggestions, still less by any subsequent 
legislation. 1 mean, of course, to confine this 
remark to the general results of these measures 
so far as they have reached the public at large. 
I do not imagine that the general expense of 
transactions relating to real property has in any 
degree been diminished; on the contrary, I 
think it has increased, and is still increasing, 
and this by the inevitable force of circum- 
stances. The affairs of men in the present day 
become extremely complicated, and this com- 
plication necessarily entangles the titles to real 
property, livery succeeding year adds to the 
evil. Every mortgage, charge, bankruptcy, 
will, or settlement, is the parent of a whole pro- 
geny of transactions ; and it is matter of expe- 
rience that titles, especially those which are 
undergoing frequent changes, as many do, are 
becoming more and more involved ; whilst 
every step taken in dealing with them becomes 
attended with a constantly growing expense. 

.Etas parentum pojor avis, tulit 

Nos ncquiores, mox daturos 
Progeniem vitiosioreln. ,,, 

2. Mr. Sewell, after pointing out the 
various difficulties which now exist in mak- 
ing out a clear title to real property, and 
the great expense attendant upon proving 
such title, proceeds to state and support 
his own views of the remedy which may 
be applied by a registry of titles. 

“ I wish,” he says, “ to distinguish clearly a 
registry of titles from a registry of deeds. I 
cannot satisfy myself of any great object to be 
answered by mere registration of deeds. I 
have had some experience of a registry of deeds 
in Ireland, and cannot say that I have found 
much practical benefit from it. There is just 
as much trouble, expense, and delay in com- 
pleting a purchase in Ireland as in England, 
except (if I may dare to say so without disre- 
pect to Irish conveyancers) that they are less 
careful and accurate in their practice. I am 
not sufficiently conversant with the practice in 
the registjr counties in England, as Middlesex 
and Yorkshire, to enable me to offer an opinion 
upon it. But such as that experience has been, 


it leads me to the belief that in no essential 
particular is there any difference in their 
favour. One only point seems to be arrived at 
by the registration of deeds, which is the pub- 
licity of transactions. It does not profess to 
alter the nature of the evidence on winch titles 
are to depend. Indeed, I am strongly inclined 
to think, that mere registration of deeds is but 
the incumbrance of another form and an addi- 
tional expense. 

" Registration of titles 9 on the other hand, if 
practicable, completely changes the evidence 
of the title itself. Its proper effect would be 
to exhibit and be in itself a full and perfect 
sign or badge of ownership, which the law in 
all its courts (whether called by the name of 
law or equity) would recognise. It would su- 
persede the use of deeds both as means of 
transmitting rights and as symbols of evidence. 
It would render it unnecessary to refer to pos- 
session as a groundwork of titles, for the regis- 
try would be in itself conclusive. It would 
et rid of the equitable doctrine of notice as a 
asis of derivative rights, for the registry would 
of itself operate so as to give them effect. It 
would in short work a radical cure for the 
mischiefs we now experience. If such a sys- 
tem could be brought into operation, -its value 
must be self evident. 

"The objections which at first sight may 
occur to it are these : — 

" First. — The impracticability of constructing 
it. 

" Secondly. — The impossibility of adapting 
it to the present state of things. 

"Thirdly. — The absolute and irresponsible 
power which for such a purpose must be 
lodged in a registering officer. 

“ Fourthly. — The public disclosure of private 
transactions, particularly mortgages. 

" Fifthly. — The opportunity for fraud. 

"The first question is obviously the most 
important. If it be practicable to construct 
such a registry, its advantages are so evident 
as to reduce the other questions merely to 
matters of detail and arrangement. They pre- 
sent no insurmountable objections. 

“To point out evils, without suggesting a 
remedy, is worse than useless. It merely pro- 
duces dissatisfaction ; and therefore, having so 
far ventured to give an opinion as to the faults 
of the system, 1 have imposed on myself the 
necessity of offering some suggestions in the 
way of amendment. 

“ The first step in a general registry of titles 
must of course be to obtain perfect surveys or 
maps of the whole property of the kingdom. 
Nor will this be difficult. By far the greater 
part is already complete. The tithe commuta- 
tion maps include all the titlieable parts. A 
very little filling up, enlargement, and cor- 
rection would make them serviceable for a 
wider purpose. The expenses already incur- 
red about them will in this manner be turned 
to very useful account. 

" One of the principal difficulties in the art 
of conveyancing is the want of some adequate 
mode of describing the property to be con- 



Review: Sewell on Real Property Burthens . 


38 ? 


veyed. We describe it by metes and bounds, 
by estimated quantities, by the names of fields 
or farms, its occupier, its parish, or other local 
subdivision. In short, by all its local circum- 
stances. But words are very imperfect ve- 
hicles of this kind of idea. In all ordinary 
transactions we resort to the far more intel- 
ligible and simple mode of delineation by map 
or survey. We are in the habit frequently of 
employing the very same machinery in deeds, 
either as a substantive or an auxiliary mode of 
description. It is found extremely convenient. 
Common language for such a purpose is ne- 
cessarily loose and frequently inaccurate. The 
description of locality is after all nothing but a 
description of the different relations of place ; 
and these relations cannot be expressed with 
any approach to certainty, except in the visible 
form of lines drawn upon maps.” 

And further on, the author remarks 
that — 

‘‘ A registry of titles would of course be in- 
effective without in some measure disclosing 
those dealings with property. It is a question 
of debate how far they ought to be fully de- 
scribed, so as to be made notorious, in order, 
it is said, to prevent fictitious credit. There 
may be a difference of opinion on this point. 
As far as I can judge, the general prejudice is I 
in favour of secrecy ; and I think any scheme 
of registration which should endeavour to es- 
tablish an opposite practice would not meet 
with success. With this view, it seems to me 
very practicable to make a public registry 
simply describe by a single entry, as by the 
term caveat, the fact of hypothecation, leaving 
the terms and particulars of each hypothecation 
to be described by its own distinct instrument, 
fitted to the registry by some symbol of refer- 
ence, and pr&erveu either separately and se- 
cretly on files, or in some other simple way. 
This plan would answer the purpose of placing 
a visible legal check on the alienation of the 
property incumbered, and yet without such a 
disclosure of private transactions as would be ! 
objectionable even to the most fastidious owner 
of an estate. Compare the indistinctness ofi 
such a notice with the exposure of private 
affairs constantly happening through the offices I 
of solicitors, conveyancers, stationers, and other ! 
persons through whose hands private deeds 
now pass.” 

* * * * 

“ A registry of the nature which I have de- 
scribed would require the direction of a really 
efficient responsible officer conversant in the 
law of real property. Many such are to be 
found at the bar amongst practising convey- 
ancers, — men who would be as well or better 
qualified to pronounce judicially upon points 
of real property law, even than the highest 
equity judge. Men of this class must of course 
be tempted from a lucrative profession by cor- 
responding remuneration; but the superior 
ease, dignity, and certainty of income attend- 
ing a judicial office would make up for some 
loss of income* 


“ A registering officer presiding over such a' 
district court would be virtually a judge in the 
first instance in matters of real property. His 
operations upon the registry would be judicial 
acts, and would have, if unappealed against 
and unreversed, the effect of law. In cases of 
doubt or dispute, a very simple machinery 
might provide a remedy for enabling parties 
thinking themselves aggrieved to appeal. 

“ And is not the establishment of such a ju- 
dicial officer agreeable to the evident wants of 
society ? Is not this indicated by that constant 
recurrence to counsel which I have mentioned, 
as the ordinary practice in conveyancing ? 
What is this hut an attempt to reach in an im- 
perfect and extra-judicial manner a formal sen- 
tence upon the validity of titles, upon which 
men nnay practically act ? Such a practice 
may be regarded as a sign indicating the 
remedy required. If the state of the law is 
such as to require these rc.9pow.sv1 prudent uni 
before men can venture to complete purchases 
or mortgages, it seems to me incumbent on the 
legislature to provide them in a formal authori- 
tative shape — for the poor as well as the rich — 
in small affairs as well as large ones. 

“ Nor would the expense be an objection, as 
the salary of a judge of this kind would blit 
represent the income now paid to him in ono 
way or another by the public in the shape of 
casual fees. Indeed, in point of expense, the 
public would, upon the whole, unquestionably 
be prodigious gainers by such an arrangement. 

0 I am not insensible to the difficulties and 
objections to such a measure ; but the question 
lies between a choice of evils. Either we must 
remain as we are, merely applying minor reme- 
dies, which will produce no substantial im- 
provement ; — or we must try the effect of a re- 
gistration of deeds , of the inefiicacy of wlncli 1 
think wc have already sufficient experience, 
and against which, as involving in its very 
principle of indiscriminate notice too much ex- 
posure of private affairs, I think there would 
be an insurmountable prejudice ; — or (which 
seems to be the only remaining alternative) we 
must adopt a registry which shall have a ju- 
dicial operation 

* m * *■ 

“The whole machinery of such a registry 
would in fact be worked by the presiding mind 
of the registering officer, a judge whose acts 
or omissions would be open to correction by , 
superior courts. If such a system were to 
have the effect of drawing off some portion of 
the jurisdiction, which now endangers the 
whole existence of the Court of Chancery, such 
a result would not, I think, be without its ach- 
vantages. It might have the effect (which I 
think would be a salutary one) of restoring' 
some of the jurisdiction over real property to 
our common law courts, for the remedy by 
mandamus would be as applicable to a regis- 
trar of real property as to any other punlic 
officer, — and the return to such a process 
would raise questions of title in a simpler and 
less expensive form than the present method of 
a chancery suit* A mere caveat on the registry 
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during the suspense of an appeal would be 
sufficient to save the rights of appellants/ 5 

Mr. Sewell thus concludes his work : — 

" I have not perhaps sufficiently pointed out 
the difference of operation between a general I 
registration of deeds, and a general registry of 
titles as regards the disclosure of incum- 
brances. Such a disclosure is the very object 
and princijde of a registration of deeds. It 
forms no necessary part of a registry of titles. 
On the contrary, the object of the latter is 
simply to exhibit the real beneficial ownership ; 
and it only involves a notice of incumbrances, 
so far as may be necessary to preserve the 
rights of incumbrancers. With a registry su- 
perintended by a responsible judicial officer, it 
may perhaps be unnecessary that any public 
notice of hypothecation should be exhibited on 
the face of the registry. A private registry 
would answer the purpose of the caveat equally 
well ; or inasmuch as the transfer of owner- 
ship would no longer be an act resting on the 
parties, but on the public officer, it would be 
unnecessary to give general publicity to the re- 
gister, which would in that case only be acces- 
sible by parties having interests in the pro- 
perty. In this respect it would resemble the 
inscription in the bank hooks of the title to 
property in the public funds. 

€t I nave not noticed in my letter several 
kinds of property corning under the general de- 
scription of real property, and governed by 
similar rules, such as manors, advowsons, 
franchises, offices, &c. The important question 
is as to the title to the soil. The other class of 
rights which I have mentioned are compara- 
tively few and unimportant ; but whatever 
truth there nmy be in my remarks is equally 
applicable to one species as to another. If the 
principle of a general registry of titles as re- 
gards the ownership of the soil were adopted, 
it would he very easy to adapt it to every other 
kind of interest coming under the denomina- 
tion of real property/' 

We think the author has not quite suc- 
ceeded in showing how his plan of regis- 
tering titles can be satisfactorily carried 
into effect in lieu of a registry of deeds • 

NEW BILLS IN PARLIAMENT. 


PRIVATE BILLS. 

This is a Bill for making Preliminary In- 
quiries in certain Cases of Private Bills. It re- 
cites, that it is expedient that facilities should 
be given for procuring more complete and 
trustworthy information previous to inquiries 
before either house of parliament, on applica- 
tions in certain cases for Local Acts ; and it is 
therefore proposed to be enacted, 

1. That in any case where it is intended to 
make an application to parliament for an act 
for the establishment of any waterw9rke, or for 
draining, paving, cleansing, lighting, or other- 


wise improving any town, district or place, or 
for making, maintaining or altering any burial- 
ground or cemetery, or for continuing, ‘altering, 
or enlarging any of the powers or provisions 
contained in any act or acts relating to any of 
the purposes aforesaid, a notice, in writing, of 
such intention to apply to parliament in the 
next ensuing session for an act for any of the 
above objects, shall, on or before the last day 
of November in each year, be sent or delivered 
to the office of the commissioners of her Ma- 
jesty’s woods, forests, land revenues, works 
and buildings ; and such notice shall be signed 
by some solicitor, or other person duly autho- 
rized in that behalf, and shall be accompanied 
with a copy of the proposed act, ana with 
such plans, sections, books of reference or 
other documents, if any, as are required by 
the standing orders of either house of parlia- 
ment to be deposited at any public office. 

2. That, in any case where such notice as 
aforesaid shall have been given to the said 
commissioners, it shall be lawful for the said 
commissioners, on being satisfied with the se- 
curity for payment of the expenses, within one 
calendar month from the time of their receiving 
such notice, to appoint, by writing under their 
hands, a person of competent skill to proceed 
to such town, district, or place, and make such 
local examination and survey of the district 
which such proposed act will effect, and of the 
neighbourhood thereof, and such inquiries re- 
lative to the extent of the provisions of the pro- 
posed act, and to investigate such other mat- 
ters relating thereto, as the said commissioners 
shall order ; and such surveying officer as 
aforesaid shall report thereupon to the said 
commissioners, and such report shall be laid 
before both houses of parliament within one 
calendar month after the meeting thereof, and 
no further proceedings, beyond the second 
reading of the bill for such proposed act, shall 
be taken in any such case until such report has * 
been so laid before the said houses of parlia- 
ment. 

3. That such surveying officer shall give 
fourteen days 5 public notice of the time and 
place when and where he will attend within 
such town, district, or place, for the purpose of 
making such examination by advertisement in 
the public papers usually circulated in the 
town, district, or place, or by affixing such 
notice on the public buildings or places where 
public notices are usually affixed, or in such 
other manner as shall appear to him to make 
liis appointment to be generally known in such 
town, district or place. 

4. That such surveying officer shall be em- 
powered to summon before him, and to ex- 
amine upon oath, any person or persons whose 
name or names shall be signed to any notice 
of an intended application to parliament sent 
or delivered to the commissioners of her Ma- 
jesty’s woods, forests, land revenues, works 
and buildings, under the provisions of this 
act, hereinafter called the promoters, or any 
person on their behalf and to require them to 
produce copies of all such surveys, plans. 
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sections, estimates, and other documents re- 
lating to such intended application as are or- 
dered to be deposited at any public office, in 
compliance with any such standing orders of 
the House of Commons ; and such surveying 
officer may require any overseer or other per- 
son having the custody of any map or survey 
made in pursuance of the provisions of any act 
of parliament, or of any book containing any 
rate made for the relief of the poor in any 
parish, or for any purpose or place wholly or 
in part within any district over which such ex- 
amination shall extend, to produce such map, 
survey, or book, and to allow the same to be 
inspected by such surveying officer ; and such 
surveying officer shall have the power to ad- 
minister an oath to such overseers, or other 
persons, and to the promoters, and to any 
other person examined on their behalf, and to 
any persons who may present themselves be- 
fore such surveying officer for examination by 
him; and all such persons so examined shall 
be required to answer upon oath all such ques- 
tions as may be put to them by such surveying 
officer, touching any matter upon which such 
surveying officer may deem it necessary to ex- 
amine such persons, in pursuance of the du- 
ties imposed upon him under the authority of 
this act ; and any such person being duly sum- 
moned by such surveying officer who shall 
wilfully neglect or refuse to attend such sum- 
mons, or to produce such plans, sections, maps, 
books, or other documents, as he may be re- 
quired to produce under the provisions herein- 
before contained, or to answer upon oath such 
questions as may be put to him by such sur- 
veying officer, snail be liable to forfeit and pay 
a penalty not exceeding 5 1. 

5. That such penalty may be recovered be- 
fore any justice having jurisdiction within such 
town, district, Cfc place, and on conviction of 
the offender, and in default of payment of any 
such penalty, such justice shall be empowered 
to cause the same to be levied by distress and 
sale of the goods and chattels of the offender 
by warrant under the hand and seal of such 
justice. 

6. That all the costs, charges, and expenses 
attending the said local examination and sur- 
vey, together with such sums as the said com- 
missioners shall fix for the remuneration of the 
said surveying officer, shall be paid by the 
promoters of the said intended application, and 
the amount of such expenses shall in all cases 
be ascertained bv the said surveying officer; 
and it shall be lawful for the said commis- 
sioners, previous to the appointment of any 
such surveying officer to make an examination 
under the provisions hereinbefore contained, to 
require the said promoters to deposit any sun* 
of money, or to give such other security for 
the payment of the said costs, charges, and ex- 
penses, m to the said commissioners shall seem 
fit ; and the certificate of the said surveying 
officer, certifying the amount of expenses so in- 
curred in such local examination, shall be 
taken as proof in all proceedings at law and in 
equity of the amount of die costs incurred in 
such examination. 


REPORT ON RAILWAY ACTS. 

The Select Committee appointed to inquire 
whether, without discouraging legitimate en- 
terprise, conditions may not be embodied in 
Railway Acts better fitted than those hitherto 
inserted in them to promote and secure the 
interests of the public ; — have considered the 
several matters to them referred, and agreed 
to the following Resolutions : — 

1. That it is expedient that a department of 
the executive government, so constituted as to 
obtain public confidence, be established for the 
superintendence of railway business. 

2. That all proposals for the construction of 
new lines of railway, or for extensions or 
branches of existing lines, or for the amalga- 
mation of* lines already authorised with other 
lines or with canals, or for leasing railways or 
canals to railway companies, or for any other 
purpose relating to railways, for which the 
sanction of parliament is required, together 
with plans, sections, books of reference, and 
other papers required by the standing orders, 
should be laid before such department. 

3. That the department should test these 
plans, sections, &c., through its own engineers 
and officers, by means of local information or 
otherwise, as it may think fit, and should in- 
quire into and report to parliament upon the 
particulars required upon the standing orders 
to be specially reported upon by committees 
on railway bills ; and that no committee on any 
railway bill should inquire further into such 
particulars, unless by the special order of the 
house. 

4. That this department should also inquire 
into the compliance with the standing orders, 
and how far the same, if not complied with in 
any particular cases, ought to be dispensed 
with, and should report thereupon to parlia- 
ment. 

5. That the department should receive re- 
presentations from local bodies, or from indi- 
viduals, for or against any proposed line, 
whether such representations have reference to 
matters of public or private interests, and 
should hear the parties, and should make such 
inquiries on the spot or otherwise, as they may 
think necessary, and should report the facts, 
and their opinion thereupon, to parliament. 

6. That the department should report in each 
case what in its judgment would be a proper 
tariff of fares and charges. 

7. That all bills for effecting any of the ob- 
jects enumerated in the foregoing resolutions 
should be submitted to the department for ex- 
amination and approval ; and that it should be 
part of the duty of the department to enforce 
uniformity in the preparation of such bills, as 
far as circumstances will allow. 

8. That no bill for carrying any such pro- 
posal into effect should be introduced into par- 
liament without having the previous sanction 
of such department. 

9. That the department should be charged 
with a general supervision of all railways, and 
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canals in any way connected with railways; 
and that for this purpose it should possess the 
powers and execute all the duties now pos- 
sessed and exercised by the Board of Trade, 
and such additional powers as may be neces- 
sary to enforce any regulations made from time 
to time for the accommodation and interests of 
the public. 

10. That the department should require from 
every railway company periodical returns, ac- 
cording to an uniform plan, approved from 
time to time by the department, and that it 
should annually lay before parliament a report, 

* giving the above returns, or abstracts thereof, 
together with such details and observations 
upon the state and progress of the railway sys - 
tern as it may deem useful. 

7th August , 1846. 


THE LAW STUDENT. 

No. 7- 

LEGAL EDUCATION. — ARTICLED CLERKS. 

In our number of the 18th July, we inserted 
the Address of the proposed Articled Clerks’ 
Society to the Lord Chancellor and Master of 
the Rolls, and their lordships’ answer. Amongst 
other statements in the address it was urged — 

“ That there was no institution existing 
either in the metropolis or elsewhere receiving 
the general support of the profession, calculated 
to assist the articled clerk in his studies or to 
aid him in his preparation for the examina- 
tion. ” 

To this we appended a note, intimating that 
so long ago as 1833, lectures were established 
at the Law Institution, expressly for the 
articled clerks, and they were admitted to the 
library and a room appropriated for discus- 
sion.” 

We have received from “ A Member of the 
Committee ” the following reply to our ob- 
servation : — 

“ Education and the improvement of the 
profession have always been the aim of your 
periodical, and it is to be hoped that the wishes 
you have so warmly advocated may, ere long, 
under the influence of Mr. Wyse’s committee, 
and the public attention which, on the appear- 
ance of their ‘ blue folio,’ must be excited to 
the point, be fairly and fully accomplished. 
There is, however, one point to which you have 
drawn our attention as being* erroneous. We 
regret that this should be the case, but fear, 
though we would wish it otherwise, that we are 
but too correct. As a subscriber to the lec- 
tures, and in virtue thereof, a member of the 
discussion society, I have to express my grati- 
tude to the Law Society for admission to those 
two advantages ; but the library, application in 
the office at Chancery Lane has informed me. 


is closed to me — this great privilege is denied 
because I am neither under articles, nor as- 
signed to, nor again in any way placed with, a 
member of the institution. This appears to me 
a hard position ; I am, as not being admitted, of 
course perfectly unable to become a member 
myself, thus I am punished because another 
party, over whom I have no control, declines 
a measure of the greatest advantage to me. Of 
what use are lectures citing an infinity of au- 
thors and reporters or discussions requiring 
reference thereto, unless I have the means of 
getting at them.” 

It is then proposed, that the plan of the lec- 
tures should be adopted with regard to the 
library, and a difference made in the subscrip- 
tion of the articled clerks of members and 
others. 

“None (it is said) could complain of the 
extra expense, it would be quite fair, whereas a 
total exclusion is considered very hard indeed. 
As to the effect upon the pupils, it needs no 
eloquence to prove that they must be better 
fitted for the examination ; and the object of 
the society would thus be carried out, the ex- 
amination might be increased in difficulty with- 
out a shadow of foundation for complaint of no 
opportunities for improvement, when, for a 
trifle per annum, such a library as that of the 
Law Institution was open to them. 

“ It does then appear to us that the Law In- 
stitution, as long as the library is closed to 
articled clerks, &c. of gentlemen not members, 
— thus virtually depriving us of the means of 
profiting by the lectures or discussions, and 
therefore of the inclination to avail ourselves of 
them — so long , it cannot be said that there is 
an institution affording much facility to the 
articled clerk.” 

Some remarks are then made on the num- 
ber of subscribers to the library and the lec- 
tures, with reference to the number of articled 
clerks in the metropolis, estimated as not far 
short of 2,000, and it is observed, — 

“ That out of the 1,400 members of the Law 
Society, U. K., scarcely more than 400 are 
country members, and yet the number of at- 
torneys in the country, being estimated at 6,000, 
an immense proportion of their articled clerks 
on their arrival in town, * get into offices where 
there exist no means of gaining admission to 
the benefits of the library.’ ” 

, We think our correspondent will find, that 
the articled clerks of almost all the country 
attorneys may have the benefit of the library, 
for the society includes as members nearly all 
the London agents, and articled clerks who 
come to them to complete their service (by a 


• It would be sufficient, we presume, to refer 
to the leading cases cited in support of the 
doctrines expounded. — E d. 
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liberal interpretation of the rule) ate admitted 
as the articled clerks of members. The privi- 
lege of admission to the library belongs to the 
.members only, and there is no power in the 
charter to admit others. It is unfortunate that 
our correspondent has chosen an office in which 
none of the firm think proper to belong to the 
institution. The Inns of Court admit only 
their own students to the library, although 
their funds may be considered of a more public 
nature than those "of the Law Society. The 
members who raised 60,000/. in shares of 
25/. each, have liberally given up their shares 
and reduced the admission fee to 15/., and 
the annual subscription to 2/., so that the rest of 
the profession cannot complain of the present 
arrangement. A new society could scarcely 
be formed on a more moderate scale. If those 
who think that more should be done for the 
benefit of the profession, would join the insti- 
tution, its means and power would be increased, 
and ultimately everything might be accom- 
plished that can possibly be desirable. A 
larger number, or new courses of lectures 
might be instituted, the library enlarged, and 
even the present moderate subscription further 
reduced. We understand that the improve- 
ments of the society are not standing still, for 
the council have purchased two houses adjoin- 
ing the hall, and intend, amongst other things, 
to build a large room expressly for articled 
clerks. 


SELECTIONS FROM CORRESPON- 
DENCE. 


SMALL DEBTS BILL. 

Sir, — I beg to trouble you with a few hasty 
observations respecting the County Courts 
BUI. 

I am sure it must be matter of astonishment 
to most members of the profession, as well as 
to myself, that this bill should be attempted to 
be passed in its present shape. 

The frpners of the measure cannot possibly 
be acquainted with the lamentable exhibitions 
of the evil dispositions and infirmities of human 
nature continually exemplified in courts of re-- 
quests, concerning matters of 30s. or 40s. valdfe, 
otherwise they never would sanction the ex- 
tension of so demoralising a system to 20/. It 
will in fact operate as a premium upon perjury 
and fraud, and no person will be safe. 20/. is 
a large sum to a numerous portion of the popu- 
lation, and the amount wiU comprise matters of 
the utmost importance, and therefore it should, 
at all events, be optional to sue in the superior 
courts, even if it were only to avoid the dis- 
putes that will be constantly arising as to the 


limits of the prescribed distance of twenty 
miles, and the place where the action arose. 
Besides the public little know what an enor- 
mous and unnecessary expense will be thus 
caused to the country. I say unnecessary, be- 
cause by reducing the fees out of purse in 
small actions, the proceedings in the superior 
courts might be so modified as to answer every 
beneficial purpose. 

Then, as regards the profession, the bill, by 
excluding attorneys and allowing any persons 
to act in their stead, will he the most mon- 
strously unjust law that ever was conceived. 
Why are attorneys so peculiarly restricted and 
so outrageously taxed, if they are to have no 
advantage in this respect over other persons ? 

Is for the benefit of the community that 
professional learning and experience is to be 
thus annihilated ? But I fear it is now too 
late to effect any alteration of the evils in 
question. Vindex. 

14/A August , 1846. 


ANALYTICAL DIGEST OF CASES. 

REPORTED IN ALL THE COURTS. 

CTouvt* of Icqultjj. 

VII. LAW OF ATTORNEYS AND SO- 
LICITORS . 

CHAMPERTY. 

The court will not entertain a bill to enforce 
an agreement to allow a solicitor, out of a fund 
to be recovered by him, a commission by way 
of bonus for his trouble and responsibility. 
Strange v. Brennan , 32 L. O. 350. 

CLIENT. 

See Priority of Incumbrance. 

COSTS. 

See p. 394, post . 

INFANT. 

The mother of an infant employed a solicitor 
to prosecute a suit on behalf of the infant. The 
person first named as next friend in the cause 
died ; the mother subsequently discharged the 
solicitor, and after such discharge he amended 
the bill, and named a new next friend, without 
the mother’s sanction. The Vice-Chancellor 
Wigram ordered that, on payment by the mo- 
ther to the next friend of the coBts incurred by 
him in the next suit, the next friend should be 
removed and another appointed, and that the 
solicitor should pay the costs of the application 
and of the new appointment. Lander v. 
Ingersoll , 4 Hare, 596. 

MASTER’S CLERKS. 

Duties of chief and junior . — Under the 
Chancery Regulation Act, (3 & 4 W. 4, c. 94,) 
the Master has no authority to transpose the 
duties of his clerks, and to depute the business 
of the chief clerk to be habitually performed 
by the junior or copying clerk. In the matter 
of the suitors . In re Whiting , 32 L. O. 131. 
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PRIORITY OF INCUMBRANCES* 

Notice . — In the year 1805, A., who was a 
solicitor, executed to M. a mortgage of a cer- 
tain property, to which he was entitled in right 
of ms wife. In the following year, 1806, A, 
executed a second mortgage of the same pro- 
perty to N. 9 in the transacting of which loan N, 
employed A. as her solicitor and agent. The 
mortgage of 1806 was duly registered, but the 
earlier mortgage of 1805 was not. Held, that 
N. was affected with notice of the mortgage of 
1805, in consequence of her having employed 
A . as her solicitor, and therefore was not enti- 
tled to rely on the priority derived from the 
registry of the mortgage of the year 1806. 

If a party, in the matter of a purchase, em- 
ploy a solicitor who has any knowledge, of an 
incumbrance affecting the property, su6h know- 
ledge is in law communicated to the principal, 
the latter may be wholly unconscious of the 
existence of the incumbrance. 

It makes no difference that the solicitor em- 
ployed happens to be himself the owner of the 
property. 

Though it is the general rule that notice to 
an agent, in order to affect the principal, must 
be in the same transaction, yet if, from all the 
surrounding circumstances, from the one trans- 
action being so recent or so closely connected 
with the other, that the party must be pre- 
sumed to have rememberea the previous one, 
in such cases the notice, although not in the 
same transaction, is nevertheless binding. 

By a marriage settlement, certain properties, 
to which A ., the intended wife, was entitled, 
were settled upon the husband and wife, for 
their lives and the life of the survivor, and after 
the decease of the survivor to the use of the 
issue of the marriage, and in default of issue, 
to the use of such person as A. should by her 
will appoint. There was no issue of the mar- 
riage ; and by an instrument in the form of a 
deed poll, reciting the antecedent deeds. A., in 
pursuance of the power by the previous deed 
given to her, appointed, that in case she should 
die without issue, all the said properties should, 
after her decease, go to her husband absolutely. 
This instrument was stamped and attested as a 
deed, and a memorial of it was lodged in the 
registry office. Held, that the instrument was 
a deed both in form and substance, and there- 
fore an invalid execution of the power. Mar- 
joribanks v. Hovenden, 1 Dru. 11. 

Cases cited in the judgment : Sheldon v. Cox, 
Arabl. 654; 5 Eden, 25 4; Kennedy v. Green, 
6 Sim. <5 ; 3 Myl. & K. 609; Hargreaves v, 
llothwell? 1 Keen, 154 ; see Jones v. Smith, 1 
Hare, 43 ; Phillips, 244 ; Fuller v. Bennett, 8 
Hare, 394; Lenolmn v. M‘Cnbe, ft Ir. Eq. It. 
342 ; Anon. Dyer, 814, pi. 27. 

PRIVILEGED COMMUNICATION* 

A solicitor may demur to interrogatories re- 
lating to the reserved bidding and other par- 
ticulars of the nature and value of property 
Bold by liitn for his client— and communica- 
tions from the latter to him through an agent, 
are privileged. Carpmael v. Poms , 31 L. O. 
509. 


TRUSTEE* 

A solicitor, who, on being consulted by a 
very ignorant trustee, as to the payment of 
legacy duty, advises a sale of all the stock, (no 
sale having been authorised by the wiB,) and 
for that purpose, causes a power of attorney to 
be executed, the result of which is to give the 
solicitor possession of the fund, part of which 
he lends or professes to lend, on mortgage, re- 
taining the balance, or the greater portion of it, 
for his costs and charges, ordered to show 
cause why he should not be struck of the roll, 
regard being had to the case made by his an- 
swer, and the suit having been instituted^ by 
legatees against the trustee, and such solicitor. 
Goodman v. Gosnell , 31 L. O. 510. 


VIII. LAW OF COSTS . 

ADMINISTRATION SUIT. 

A residuary estate was divisible amongst 
several persons. An account was made up, 
and the adults received their shares. The in- 
fants filed a bill for an account against the exe- 
cutors and the other residuary legatees. The 
latter being satisfied, deprecated the proceed- 
ings. The accounts turned out to be substanti- 
ally correct : Held, that the costs were payable 
out of the plaintiff’s share alone. Mackenzie v. 
Taylor, 7 Bea. 467. 

AMENDING NOTICE OF MOTION. 

If a motion stands over to amend the notice, 
and instead of amending, a new motion is made, 
the costs of the first motion will be given upon 
the hearing of the second. Pinner v. Wright, 
32 L. O. 351. 

ANSWER* 

See Impertinence . * 

DISMISSAL. 

Costs refused on a motion to dismiss for 
want of prosecution in a case where the plain- 
tiff was dead ; but where an order had been 
made in December last that he should file a re- 
plication. Bull v. Roberts, 32 L. O. 82. 

IMPERTINENCE. 

Where an answer is found impertinent, the 
laintiff is entitled to the costs, and the master 
as no discretion on the subject. Lewis v* 
Smith, 7 Bea. 452. See Muscott v. Halhed, 4 
B. C, C. 222 ; Tyrrell v. Redifer, 1 Mer. 152 ; 
Desanges v. Gregory, 6 Sim. 475 ; and Everett 
v. Prythergch, 12 Sim. 464. 

INFANT. 

An infant plaintiff who repudiates a suit on 
coming of age » not entitled to costs, unless 
the suit has been improperly instituted* Apple- 
yard v. Oures, 32 L. O. 202. 

MOTION. 

1 . Death . — An order to file replication within 
a certain time, or in fault to dismiss the bill, 
obtained, upon notice of motion, on behalf of 
several defendants, after the death of one of such 
defendants, discharged with costs, is irregular. 
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Soane v. QwUHm , 4 Hare, 635* See Bowlatt 
V# Cattell, 2 Hare, 186. 

2* Notice . — Costs of a motion may be given, 
although the notice of motion does not ask 
that the order may be made with costs* Powell 
v. Cockerell, 4 Hare, 572. 

SECURITY FOR COSTS. 

The beneficial owner of an old judgment, in 
order to avoid liability to costs in a suit to be 
instituted to raise its amount, procured it to 
be assigned to a pauper, and filed a bill in his 
name. The proceedings were stayed until the 
plaintiff should give security for costs. Burk 
v. Lidwell, 1 J. & L. 703. 

TAXATION. 

1 • Payment out of court. — The taxation of 
a bill was directed on terms of paying the 
amount, 50 /., into court ; it was taxed at 25/. 
The Master of the Rolls upon motion, directed 
payment out of court of the fund deposited. 

Terms of taxation after the expiration of on e 
month from the delivery of the bill. In re 
Bromley , 7 Bea. 487- See Heathcote v. Ed- 
wards, Jacob, 504 ; Oliver v. Burt , 1 Bea. 585; 
Garratt v. Nib lock, 5 Bea. 143. 

2* Death of clerk. — Special direction given 
on an order for taxation, that if the solicitor 
should be unable to establish any of the charges 
by reason of the death of his clerk, or the ab- 
sence of the books and papers delivered to the 
client, the taxing master should report specially 
thereon. In re Watts . 7 Bea. 491. 

3. After payment. — Taxation ordered, after 
payment under protest, the payment being in- 
sisted on as a condition for parting with a deed 
necessary to complete a purchase. 

A party named trustee without his sanction, 
and called on to disclaim, is authorised in tak- 
ing the opinion*of counsel as to his obligation 
to execute a disclaimer. 

4. Journey. — Generally country solicitors 
are not allowed the costs of a journey to Lon- 
don to examine abstracts there, unless there be 
some specialty. In re Tryon , 7 Bea. 4QG. 

TRUSTEE. 

Trustees and tlieir cestui que trusts , and next 
of kin in the same interest, severing in their 
defences, entitled only to one set of costs, al- 
though stated (at the bar, hut not by the an- 
swers) to reside in parts of the country remote 
from each other. Farr v. Sheriffe , Dykes v. 
Farr, 4 Hare, 528. 

Cases cited in the judgment : Beade v. Sparkes, 
1 Moll. 8 ; see Gaunt v. Taylor, 2 Bear. 346 ; 
Nicholson ▼. Fulkiner, 1 Moll. 560. 

In closing the present Series of the Equity 
Digest, it will be convenient for the purpose of 
reference to state the pages of the previous sec- 
tions. They are as follow : — 

I. Principles of Equity, 291. 
i II. Construction of Wills, 319* 

III. Construction of Statutes, 322. 

IV. Pleadings, 345. 


V. Evidence, 348. 

VI. Practice, 367. 

VII. Law of Attorneys and Solicitors, 393. 

VIII. Law of Costs, 394. 


RECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 

REPORT ED BY BARRISTERS OF THE SEVERAL 
COURTS. 

Ror b Chancellor. 

Re Alvey. July 30, 1846. 

LUNATIC PART MAINTENANCE OF WIFE 

OUT OF HER SEPARATE INCOME. 

• 

The court will not order a sale of stock be- 
queathed to the separate use of a married 
woman, who afterwards became insane, for 
the purpose of reimbursing her husband 
the medical and extra expenses occasioned 
by her lunacy, and which futd been dis- 
charged by the husband out of his own in- 
come. 

A lunatic was entitled under her father’s 
will to certain funds for her own use, subject 
to the life interest therein of her mother, since 
deceased. 

The lunacy supervened during the mother’s 
lifetime, but no commission had issued. Be- 
fore the income became vested in the lunatic, 
her husband, who was in very narrow circum- 
stances, (farming about 100 acres of land in 
Essex,) expended 415/. in medical advice, See., 
and in removing her from place to place for the 
benefit of change of air. The executors of the 
father’s will fded a hill for its administration, 
and upon the usual reference the Master re- 
ported, that the lunatic’s interest amounted to 
about 90 /. per annum — that 70/. a year would 
be a proper allowance for her— that 2 74/., part 
of the said 415/. had been properly incurred 
by the husband in medical advice and attend- 
ance. The Vice-Chancellor ( Wigram ) think- 
ing that he had no jurisdiction in the matter, 
so far as related to the lunatic, hesitated to 
confirm the Master’s report and to decree the 
sale of sufficient part of the stock for the pay- 
ment of the costs and for the reimbursement 
of the husband. 

Mr. Green now applied to his Lordship on 
behalf of the husband, and prayed for the whole 
of the 415/., or at least for the sum of 274/., so 
proved to have been properly expended as 
aforesaid, and that stock should he sold out for 
the purpose of raising the amount at once, as 
it would take 1 3 years to replace the smaller 
sum (274/.) if the income, less the 70/. annual 
allowance, should be appropriated for that pur- 
pose. The expenses were reasonable, and such 
as a lunatic might contract. Ex parte Whit- 
bread, re Hindi, 2 Mer. 99; Wentworth v. 
Williams, 5 Beav. 325 ; Wentworth v. Tubb, 
l Y. & C. 171. Reference as to past mainte- 
nance had been ordered in Brodie v. Barry , 2 
Ves. & Bea. 36. 
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The Lord Chancellor could not grant all 
that was asked. It was the husband's duty to 
maintain liin wife, and it did not appear that 
any part of the 415/. remained due; on the con* 
trary, it wa3 3tated to have been paid by him, 
although at great inconvenience. The court 
must look to the probability of the lunatic's re- 
covery, but as the husband and wife would have 
been entitled to the whole of the income if the 
latter had not been so afflicted, an order 
might be made to pay the whole of it to the 
husband, and the costs of the suit and of this 


Howard, Jane Howard, and Wilkinson Moore, 
the testators and testatrix in the pleadings 
named. The testator, Thomas James Howard, 
by his will dated the 23rd of September, 1841, 
gave to his wife, Jane Howard, his father-in-law, 
Wilkinson Moore, and the defendant, Thomas 
Gash, all his leasehold messuages wherein he 
dwelt, together with all his stock in trade and 
effects, and also his real estate, upon trust to 
sell and convert the same into money, and after 
payment of his debts to stand possessed of the 
produce upon trust, as to one third for the be- 


applicntion, and also the legacy duty, might be nefit of his said wife absolutely, and as to the 
repaid from the produce of a sufficient part j remaining two-thirds, for the benefit of the in- 
of the stock, to be sold out for that purpose. 1 e * 1 TT - - 1 -- 


Holla Conif. * 

Fori tut m v. Shack el, ‘ April 24, 1346. 

l'AYMKNT OF MONRY INTO COURT — DI- 
VIDKNDS, 

The court 


fant plaintiff/ fie also appointed his wife exe- 
cutrix of his will, who proved the same on the 
| 11th of November, 1341. In February, 1842, 

| the testatrix, Jane Howard, died, having by her 
will given all her property to the infant plaintiff, 

| and appointed her father, Wilkinson Moore, and 
. the defendant, Thomas Gash, her executors. 

! This bill was proved by Wilkinson Moore alone, 
will order the payment of dividends ; power being reserved to the defendant to come 
on stock directed to he transferred into [ n a nd prove thj same, and Moore, by virtue of 
court, to a tenant for fife whose title is ad- the probate granted to him, possessed himself 
mitted, without retpiiriny n petition to be of the quarter part of the testatrix's effects. On 
presen ted for the purpose. j the 15th of April, 1844, Wilkinson Moore died, 

Tiik bill in this case was filed for the ad’ havin B by his will, dated the 20th November, 
ministration of a testator’s estate. The testator ! 1843 » K ive ? a11 bis property to the defendant 
by his will gave one moiety of his property to ’ l ?Pp n pertain trusts for the benefit of the pjam- 
his nephew for life, with remainder to his tiff, with remainders over in the event of the 
isiKiic. plaintiff dying under 21, and having appointed 

The property remaining unadministered con- ! ^ defendant sole executor of his will, by 
sisted of about 10,600/. stock, of which it was w bom 11 bas since been proved. Inc pro- 
admitted by the executors, that 8,000/. formed P crt y of the testator, lhomas James Howard, 
the moiety of the testator’s property, to which!'™* n , ot ^ld or converted into money by the 
the nephew was entitled for life; and a motion defendant or the other trustees pursuant to the 
having been made by the plaintiff for the trans- testator’s directions, but bad been sold by the 
for of the stock into court, a question arose, defendant since the death of Moore, and the 
whether the dividends of the stock could he greater part of the produce had been paid into 
ordered, on the present application, to bo paid C0lir ^» I’be defendant by bis answer, after ad- 
to the nephew for life, whose title was admitted, ™tting that he had proved the will of Wilkinson 
or whether a petition must he presented by the ; "I° ore > ®aid that he was advieed he thereby 
nephew after the funds had been transferred, i became the legal personal representative of that 
Mr. Turner and Mr. Cook for the plaintiffs, i testator, hut that he was also advised, that not 
Mr. Miller for the defendant, the nephew, j having proved the will of the testatrix, Jane 
The Master of the Rolls said, that as the de- Howard, or acted in or accepted the trusts of 
fondant, the nephew, was before the court, there ber will, he did not become nor was he the 
was no reason why any further application l e gal personal representative of that testatrix, or 
should be necessary, and his Lordship made j the testator, 1 homas James Howard, 
the order for the transfer and payment of the I Mr - James Parker and Mr. G. L. Russell, 
dividends. j as a preliminary objection for want of parties, 

submitted, that as the defendant had never 

Vfrtsfffjnwrrllor of flFnnl.utb ,, . roved tho wiU of the testatrix » Jane Howard, 

® ’ there was no representative of her estate, or of 

Howard v. Gash . July 1, 1846. , the estate of the testator, Thomas James How- 

i ard, before the court, and that the suit was 
therefore defective. 


PLEADING. — PARTIES. 


II here one of two executors proves a will, j 
power being reserved to the other to come in 
and prove , the probate on the death of the 
executor enures to the other , and it is not 
necessary therefore in a suit for the ad- 
ministration of the testator's estate to bring 
before the court any other personal repre- 
sentative than the surviving executor . 

Tins suit was instituted for the administra- 
tion of the three estates of Thomas James 


Mr. Anderdon and Mr. Miller, for the plain- 
tiff, urged, that where one or two executors 
proves the will, the right to act is in the other 
until he renounces, and that if lie acts, (as the 
defendant had in this case,) administration can- 
not be granted to any one else on the death of 
the one who proves. 

The Vice-Chancellor concurred in the view 
taken by the plaintiff's counsel, and said, that 
as the defendant had not renounced his execu- 
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torahip, he was still the representative of the 
testatrix, Jane Howard, and as the probate 
taken out by Moore enured to both, he was 
now the representative o£ the three estates. A 
decree was therefore made for the administra- 
tion of the three estates, with the usual refer* 
ence to the Master to take accounts. 


<3}uectt’0 ISettcft. 

The Queen v. The Overseers of Oxted . Trinity 
Term, 1846. 

PRACTICE. — MANDAMUS. — COSTS UNDER 
1 W. 4, C. 21, S. 6. 

As a general rule the costs of an application j 
for a mandamus under the 1 W. 4, c. 21, * 
s. 6, will follow the event , unless a strong j 
ground of exemption can he shown . 

Where the quarter sessions dismissed an ap- 
peal on an objection to the sufficiency of the 
notice of appeal ; and an application was j 
eft er wards made for a mandamus to compel ! 
the justices to hear the appeal , and the 
overseers of the respondent parish appeared ; 
to show cause against the rule , the court j 
granted the costs of such application , and 
of the mandamus against the party showing 
cause against it, it appearing to this court 
that the objection on which the sessions de- 
cided was frivolous. 

A whit of mandamus had been obtained 
commanding tlie justices of Surrey to enter 
continuances and bear an appeal against an 
order for the removal of a pauper from the 
parish of Oxted, in the county of Surrey, to 
the parish of St. Ann, Westminster, in the 
county of Middlesex. It appeared that when 
the appeal had been called on at the Surrey 
quarter sessions, held at Guilford, the appel- 
lants, being re (mined to prove their notice of 
appeal, called the clerk to the guardians of the 
Union in which their parish is situate, who 
proved the due service of the following notice 
with the grounds of appeal. 

“ Take notice that we, being a majority of, 
and acting for and on behalf of, the church- 
wardens and overseers of the parish of St. 
Ann, Westminster, in the county of Middlesex, 
do intend, at the next general Quarter sessions 
of the peace to be holden in ana for the county 
of Surrey, to prosecute an appeal against a cer- 
tain older, &c. ; and the grounds of appeal are, 
&c. Signed J. F., Churchwarden of the said 
parish of St. Ann, Westminster. J. P., W \ A 
J. A ., J. B., the overseers of the poor of the 
said parish of St- Ann, Westminster.” 

There were two churchwarden and four 
overseers in the appellant parish. It was ob- 
jected by the respondents, that the notice of ap- 
peal was insufficient and bad on the face of it, 
inasmuch as it appeared that the parties giving 
such notice were only a majority acting for and 
on behalf of the churchwardens and overseers 
of the appellant parish, instead of the whole 
body. Tne sessions held the objection to be 
valid, and dismissed the appeal. 


In Easter Term last a rule nisi was obtained 
calling on the churchwardens and overseers of 
Oxted to show cause why they should not pay 
to the appellants the costs of the application 
for a wilt of mandamus, and of the return 
jpade thereto, and the costs of this application. 

Mr.* Baldwin showed cause. The 1 W. 4, c. 
21, s. 6, enacts that, in all cases of application 
for any writ of mandamus whatsoever, the 
costs of such application, whether the writ 
shall be granted or refused, and also the cos:s 
of the writ, if the same shall be issued and 
obeyed, shall he in the discretion of the court.” 
The sessions were of opinion, that the notico 
sent by the appellants was insufficient, and if 
! they have come to a wrong decision, it is con- 
trary to all princ iple that the parish officers in 
whose favour their decision was made should 
be saddled, with the expense of its reversal. 
Costs arc not usually given where a new trial is 
granted on improper reception of evidence or 
misdirection by a judge, and the decision of the 
sessions is a decision by a court of competent 
jurisdiction. [Lord Denman, C. J., referred to 
the case of Regina v. The Justices of Middlesex, % 
where, on execution of a writ of inquiry under 
a railway act, the sheriff stopped the cause oil 
a preliminary objection, the court said, we 
must follow the general rule that where a judi- 
cial decision has been given, the party who 
comes forward only to defend a judgment in 
his favour, and which he is entitled to suppose 
a right one, shall not pay crisis, j 

Mr. Pash ley, contra. 'I’ll is case conics with- 
in the general rule as to costs laid down by. 
this court in Regina v. I he Mayor tj A t wintry p 
where hive A Denman, C. J., says, “It is so 
nearly a matter of course to grant ca.sts under 
the statute to the party ultimately succeeding, 
that we cannot, without very strong grounds, 
depart from the general rule.” In Regina v. 
The Justices of the West. Riding;' the costs of 
a mandamus to erase an entry from the record 
of quarter sessions were refusal If) the party 
applying for the mandamus ; hut that was on 
special grounds, and in the judgment of the 
court, the general rule, as above stated, was 
admitted. The objection to the notice of ap- 
peal was frivolous and unfounded, the justices 
against whom the rule for the mandamus was 
moved did not appear to show cause against 
it, and the parish officers did so at the peril of 
incurring all the consequent expenses. 

Lord Denman , C. J. The general rule is, 
that the costs of a mandamus arc to follow the 
event of the mandamus ; but there is a general 
rule in an opposite direction, namely, that 
where, through the error of the court, further 
proceedings become necessary, the practice is 
not to saddle the party prosecuting them with 
the costs. Now I, for my part, do not think 
that we ought to give up any part of our juris- 
diction as to costs ; and although it is right to 
adhere to a rule generally speaking, still it 


1 5 Q. B. R. 365. b 1 Q. B. R. 765. 
« 5 Q, B. R. I. 
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seems to me that we should not bind ourselves 
down in practice, as there may be cases where 
we cannot follow ' any strict rule. The objec- 
tion to this notice was really most frivolous, 
but by some means or other the court of quar- 
ter sessions is persuaded that it is valid, and 
considerable expense is incurred in setting 
them right. 1 think this is a case, therefore, 
where we m?w fairly say we will grant costs. 

Pntteson, J. The general rule certainly is, 
as mentioned by Lord Denman , that the costs 
follow the event of a mandamus, and I think 
there ought to be good cause for departing from 
it. 1 do not say that such a case may not 
exist, but I think this is not that case. It is 
said that this is like a verdict set aside for mis- 
direction, which is usually done without costs, 
and I was at first much struck with the argu- 
ment ; but it must be recollected tba^ such is 
not always the case, because where the court 
has committed an error, and a writ of error is 
brought, the practice is to give costs to the 
plaintiff in error. 

Williams, J. It seems to ine that the re- 
sistance to the mandamus was an unnecessary 
act, because when the attention of ther parties 
was called to Ihe objection they might have 
seen that there was nothing in it, except you go 
the length of saying that, both churchwardens 
and all the overseers must sign a notice of ap- 
peal. The court intimated an opinion that the 
objection was not a good one, and still the 
parish officers lake upon themselves to show 
cause against the rule. For these reasons, 
therefore. I think this rule ought to he made 
absolute. 

Rule absolute. 


Common Ulcas. 

Smith and others, creditors of Waller Smith , v. 

Earl of Char/rri/le. Trinity Term, 1846. 

SIGNING JUDGMENT ON A SHIRK FACIAS. 

TITLE OF AFFIDAVIT. 

An affidavit in support of an application to 
sign judgment for want of appearance to a 
writ of scire facias, is properly entitled as 
the proceedings on the scire facias, and not 
as in the original action . 

Channel /, Sergeant, applied for leave to sign 
judgment on a scire facias , for non-appearance 
to the writ, in the proper time after a re- 
turn of non est inventus . The affidavit in 
support of the application was entitled as the 
proceeding on tlie scire facias, and not as in 
the original action by the testator. It stated, 
that on the 1 1th of May last, a copy of the 
writ of scire facias had been left at 8, George’s 
Place, Hyde Park Gardens, in the county of 
Middlesex, being the defendant’s known last 
place of abode. It further stated, that a copy 
had been left at the House of Lords, where 
lettere were left for, and sent to the defendant, 
as also at the Carlton Club, where the porter 
said it would be forwarded to the defendant 


and on the 14 th of May last, a copy had been 
served on the attorney m the original action. 

By the Court . The affidavit is sufficient to 
warrant the granting of the application. 

Application granted* 

Revell v. WetherelL Trinity Term, 184 6. 

JUDGMENT ON NUL TIED RECORD. — AMEND- 
MENT OF ORIGINAL RECORD. 

Where , on a motion for a judgment on an 
issue of nul tiel record, there appeared an 
irregularity in entering the issue in the 
original record , the court allowed an 
amendment to be made , and granted the ap - 
pliedtion . 

Bytes, Sergeant, moved in this case for judg- 
ment on an issue of nul tiel record, and for the 
amendment of the original record. It was an 
action on a judgment, and the declaration 
stated that a judgment had been recovered for 
the sum of 103/. 8s. 4 d., on the 14th of May, 
1843. The defendant pleaded that there was 
not any record of the alleged recovery. The 
date of the original record corresponded with 
that in the declaration, but the issue appeared 
to have been entered as of Easter Term, and 
not of Hilary Term, when in fact issue had 
been joined, contrary to the rule of court, 
II. T. 11 Geo. 1, which orders that issues are 
to be entered of record of the term in which 
they are joined. 

Tindal , C. J. As the record has been 
brought before us we are at liberty to say that 
it may be altered. The application therefore 
should be granted. 

Application granted. 

Hammond v. Colls . — Trinity Term, 1846. 

DEMURRER TO REPLICATION. APPLICA- 

TION TO AMEND, 

Where a year has elapsed from the time of 
giving judgment for the defendant on a de- 
murrer to the plaint iff' 9 s replication , the 
court will not allow an amendment of the 
rejilication , nor the insertion of an addi- 
tional count in the declaration , the time 
within which the latter must be done being 
two terms after service of the declaration . 

In this caBe, which was an action of trespass, 
the defendant had demurred to the plaintiff’s 
replication to the eighth and tenth pleas. 
Upon argument of the demurrer, in Trinity 
Term, 1845, judgment had been given for the 

C laintiff as to the replication to the tenth plea, 
ut for the defendant as to the replication to 
the eighth plea, the traverse in the fatter being 
too large. 

Manning , Sergeant, now applied to the colirt 
for a rule calling upon the defendant to show 
cause why the plaintiff should not be at liberty 
to amend the replication to the eighth plea 
upon payment of costs, or why he should not 
be at liberty to insert an additional count in 
the declaration, * He assimilated the case to 
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those where amendments had been allowed 
after a writ of error sued out. 

Tindal, C. J. After the lapse of two terms, 
from the service of the declaration the court 
does not allow the insertion of other counts, 
and we are of opmftm that after a year ha9 
passed since the subject matter was disposed of, 
we ought not to permit an amendment in the 
pleadings. 

Rule refused* 


Court of Bankruptr#. 

In re West . August 12, 1846. 

ATTESTATION OF INSOLVENT’S PETITION. 

J ohn West petitioned this court for pro- 
tection, under the statute 7 & 8 Viet. c. 96. 
The attestation of the insolvent’s petition was 
as follows : — “ Signed by the said petitioner on 
the 29th day of July, 1846, in the presence of 

Henty B. Roberts of , attorney or agent 

in the matter of the said petitioner.” 

On the part of an opposing creditor it was 
objected, that the attestation was defective and 
not in the form specified by the statute, inas- 
much as the intention of the legislature clearly 
was, that the blank after the word “ of ” 
should be filled up by inserting the residence 
or place of business of the petitioner’s attorney, 
instead of which it was here left a blank. On 
the part of the petitioner it was contended, that 
there had been a literal compliance with the 
form prescribed by the statute, inasmuch as the 
form given by schedule A. No. 1, left a blank 
after the word “ of,” precisely as the petitioner 
had done. The learned commissioner’s atten- 
tion was also directed to the 6th section of the 
Small Debts Act, 8 & 9 Viet. c. 127, which 
enacted, “That in making application to any 
commissioner or* court as aforesaid, or taking 
any proceedings under this act, or under the 
acts (5 & 6 Viet. c. 116, and 7 & 8 Viet. c. 96 ), 
it shall not be requisite for any party, whether 
creditor or debtor, to employ either counsel, or 
attorney or solicitor.” 

Mr. Commissioner Goulburn was clearly of 
opinion, that the attestation to this petition was 
not in the form specified in schedule A, annexed 
to the act 7 & 8 Viet. c. 96. The second sect, 
of that statute enacted, that if the petition 
should not be in the form therein prescribed, 
such petition should be dismissed. Here the 
petitioner left the residence of the attorney in 
blank, when it should be filled up. It was 
said this was a literal compliance with the form 
prescribed by the act. The act gave a form 
applicable to every case, but blanks were left 
to be correctly filled up, with the date of signing 
the petition, the name of the attorney and his 
residence. If the argument now urged was 
to prevail, it would be unnecessary that the 
blank for the date or the name of the attorney 
should be filled up any more than his residence. 
This indeed would be “ keeping the word to 
the ear and breaking it to the sense.” But 
there it was said, that under the latter statute, 


8 & 9 Viet. c. 127, the attestation of an attorney 
or solicitor was altogether dispensed with. Be 
it so : an attestation by some person was not 
dispensed with, and if any person brought in 
from the street might attest the petition, there 
was the more reason for requiring that the per* 
son attesting should give his address* The 
residence or place of business of a certificated 
attorney could always be ascertained, but it wa9 
not so easy to find the address of persons who 
Btiled themselves “ agents.” There was good 
reason for requiring the address to be given in 
every case, and as it was omitted here, the pe- 
tition must be dismissed. 


NOTES OF THE WEEK. 
postponement of lord brougham’s 

BILLS. 

On the 14 tli instant Lord Brougham stated 
in the House of Lords, that he had frequently 
been asked what had become of the six bills 
which he had carried through their Lordships’ 
house for the amendment of the law. lie 
would now explain that the late changes in the 
government had rendered it necessary to post- 
pone them until next session. lie could not 
expect the law officers of the crown who had 
just entered office to consider those measures 
'in time to allow of their being passed in the 
present session. 

MILLBANK PRISON. 

On the discussion regarding the appoint- 
ment of Commissioners to inquire into the state 
of this prison, complaint was made that Mr. 
Duncomhe, who had brought forward the case, 
was not added to the commission. The llomo 
Secretary being a member of the Bar, we shall 
venture to extract the following notice of the 
right honourable and learned member’s phreno- 
logical development, which was amusingly stated 
by the Coroner for Middlesex 

“ Sir G. Grey said, it was quite true that he 
had appointed such a commission as that re- 
ferred to ; the gentlemen comprising it were 
the Earl of Chichester, Lord Seymour, and Mr. 
B. Escott. He had never thought of placing 
Mr. T. Duncombc on the commission. That 
hon. member stood in the position of the ac- 
cuser in this case (he used that word in no 
invidious sensei— and certainly lie could not, 
with propriety, be put upon the jury. 

“ Mr. Wakley said, that the public would 
never be satisfied unless Mr. Duncomhe were 
put upon the commission. He did not under- 
stand that these commissioners were to act as 
judges : they were only to inquire*; They 
would have no power of dismissing or punish- 
ing offenders. He thought, therefore, that the 
Home Secretary had made a mistake in the mat- 
ter ; he was sorry for it 5 he had looked at his 
head — he usually looked at the heads of all 
those who wer appointed to office— and he 
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was induced to repose in the right hoc. baronet 
very* considerable confidence. 

"Sir. G. Grey— (taking off hie hat)— I will 
sit uncovered in future. 

"Mr. Wakley was sure the right hon. ba- 
ronet had plenty of ‘ benevolence/ and a strong 
' sense of justice/ and he was disposed, from 
4 the phrenological survey 9 he had taken of him, 
to repose entire confidence in him personally. 
But he trusted the right hon. baronet would 
reconsider the course he had taken in this 
matter. He denied that his hon. colleague 
stood in the light of an accuser. He had per- 
formed his duty as a member of that house by 
presenting a petition from a party who had a 
complaint to make, and lie haa done no more ; 
he could not, therefore, be considered ( an 
accuser. 9 

" Sir G. (tr<*\j said, he had felt it desirable 
that the number of the commissioners should 
be limited. They stood in a different position 
from a committee of the house, for if not judges 
of facts, they were at least to be judges of 
opinions, lie was sure that, upon reflection, 
the hon. member’s own • sense of justice ’ 
would convince hirn that the right course had 
in this instance been pursued.” 


THIS LATE SIR CHARLES WKT11EKELL. 

Wc have to express the general regret of the 
profession at the death of Sir Charles Wether- 
oil, Q. C., which took place on the 17th instant, 
in the 76th year of his age. I Ic was a Bencher 
of the Inner Temple, by which society he had 
been called to the baron the 4th July, 1794. 
He had consequently been upwards of 52 years 
at the bar, and was senior Queen’s counsel. 
Ho was Recorder of Bristol, Temporal Chan- 
cellor of tlio County Palatine of Durham, and 
(as we tately noticed) Deputy Steward of the 
University of Oxford. lie was also a Master 
of Arts and Doctor of Civil Law. In Dec. 
1823, ho was Solicitor-General, and in Septem- 
ber, 18*26, Attorney-General. The latter office 
lie resigned in April, 1827. 

We shall take an early opportunity of giving 
a memoir of this distinguished member of the 
bar. 


PROCEEDINGS IN PARLIAMENT RE- 
DATING TO THE LAW. 


Itogal fluent*. UUh August, 1846. 
Art Unions. 

ISth August. 

Religious Opinions Relief. 

Books and Engravings. 

Loan Societies. 

Stock in Trade* 

Wolverhampton Stipendiary Justice. 
Common Pleas Court. 

Deodands Abolition. 

Highway Rates. 


Copyhold Commission. 

Turnpike Acts. 

$ou*t of %Of*0. 

BILLS PAWED. 

Poor Removal. 

Tithe Act Amendment, 

BILLS IN PROGRESS. 

Juvenile Offenders. In Committee. 

General Registration of Deeds. — For 2nd 
reading. 

Punishment for deterring Prosecutors’ Wit- 
nesses, &c. In Committee. 

Game Laws. To be reported. 

Small Debt Courts : 

St. Austell. In Committee. 

Birkenhead. In Committee. 

Death by Accidents Compensation. 

Commons Amendment to be considered. 

Commons Inclosures. 

Amendments to be considered. 

Commons Inclosure, No. 3. For 2nd read- 
ing. 

Drainage of Land. For 2nd reading. 

of tifommono. 

DILLS PASSED. 

Tithes Commutation. 

Contagious Diseases. 

BILLS IN PROGRESS. 

Small Debts. Re-committed. 

Northampton Small Debts Court. 

Private Bills. In Committee. 

Registration of Medical Practitioners. In 
Committee. 

Insolvent Debtors Amendment Act- For 2nd 
reading. 

FEES IN COURTS OF JUSTICE. 

j Mr. Romilly will, next session, call the at- 
I tention of the House to the Fees paid by the 
i Suitors in the various courts, and the applica- 
tion thereof ; and generally to the mode of de- 
fraying the expenses of the Administration of 
Justice throughout the country. 

THE EDITOR’S LETTER BOX. 

W e apprehend that we cannot accommodate 
a Subscriber in Clifford’s Inn, by undertaking 
the responsibility of answering his queries; 
but will consider them. 

The letter of our old correspondent'" Civls,” 
shall be attended to. 

The practical inquiry of F. F. shall be noticed 
next week. 

The various new acts shall be given as 
speedily as possible. 



&f)t Segal ©bserber. 


SATURDAY, AUGUST 29, 1846. 


— w Quod magis ad nos 

Pertinet, et nescire malum eat, agitamua,” 

Horit. 


THE SMALL DEBTS OH LOCAL 
- CO CUTS’ BILL. 


1 clerks of 
1 torneys 


the court who are to be at- 


On re* perusing the clause relating to 
persons “ who may appear” for the parties 
in these courts, we find there is a distinc- 
tion drawn between appearing to a pro- 
ceeding and arguing a question as counsel. 
In the former case the “leave of the 


In our last number wc noticed the 
various amendments which this bdl had 
undergone in its progress through the 
Committee of the House. Afterwards, on ( 
the bringing up of the report, several fur- judge " does not seem requisite for a bar- 
ther additions and alterations were intro- rister or attorney, but in the latter, such 
duced, which we shall now proceed to leave must be obtained. The reason of 
point out. tin's difference has not yet been stated. 

Two of the most material alterations 1 “ Appearing to a proceeding ” may mean 
which have been affected, are in the Juris- prior to the trial. This would be the 
diction Clauses. I business of an attorney, but a barrister 

1. Besides excluding actions of Eject- “ instructed by sucli attorney is included 

ment or Questions of Title to Ilercdita- , in the enactment, and therefore, something 
inents, Tolls, Fairs, Murkets or Franchises; . more than entering an appearance or other 
or disputed Devises, Bequests or Limita- interlocutory step must be contemplated ; 
tions under ahy will or settlement, — the ' but then it is provided, that M no barrister, 
Bill now also excludes Actions for Mali- 1 attorney, or other person, except by leave 
cious Prosecution, or for Libel or Sian- ( of the judge, shall be entitled to be heard 
der, or for Criminal Conversation, or to argue any question as counsel.” What 
for Seduction, or Breach of Promise of, this diversity of enactment means, it is 
Marriage. [ not easy to conjecture. The late intro- 

2. In prescribing the consequences of 
bringing an action in the superior courts, 
for which a plaint might be entered under the 
act, — the loss of costs is now limited to a 
verdict for less than 20/., if the action be 
founded on Contract , or less than 51. if it , 
be founded on Tort , unless the judge who j 
shall try the cause shall certify that the 
action was fit to be tried in the superior 
court. 

In the clause which we noticed last 
week, marked (O.), authorizing the judges 
of the new court to act as Commissioners 
or Country Masters in Chancery, an amend* 
ment has been made, by which not only 
the judges but the “other officers ap- 
pointed under the act” are to be included. 

This alteration, therefore, will comprise the 

Vol. xxxu. No. 964. 


J duction of the measure, and the haste with 
which it is now urged forward, prevent 


it is now 

the possibility of going into these and 
other details, and rendering the clauses 
practically applicable to the purpose in* 
tended. 

Amongst the clauses which excited 
much discussion in the committee of the 
House, were those relating to the Qualifi- 
cation of the Judges. It is of course ad- 
mitted on all hands, that, for the higher 
class of judicial offices, the leading ad- 
vocates and eminent lawyers at the bar 
are the fit persons; but the duties of 
Under-sheriffs, Coroners, and other officers, 
partly ministerial and partly judicial, have 
long been ably and satisfactorily performed 
by attorneys. The question is— whether 

T 
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The Small Debts or Local Courts 9 Bill . 


there will be any duties to be performed 
by the intended local judges which an 
attorney cannot adequately execute ? 

By the Bill itself, the attorneys holding 
office as judges or clerks under the exist- 
ing Local Courts, are rendered eligible for 
the enlarged courts. The majority of 
those offices arc at present held by attor- 
neys ; but the bill provides, that Uie 
judges in case of vacancy hereafter shall 
be barristers. 

The claim of the attorneys to be ad- 
missible for the office of judge, was well 


the rules by which the decision would be 
governed. 

In the bill of the present government, 
when in office some years ago, and in that 
of the late government in a former session, 
and in the act of the last session for en- 
larging the Local Courts, it was provided, 
that attorneys as well as barristers should be 
eligible for the office of judge. And when it 
is recollected not only that they have largely 
suffered by the changes which have been 
effected of late years, but that they have 
spared no pains to improve the means of 


maintained in the House, though not so : legal education, and impart a sounder and 
numerously as might have been expected, j more complete knowledge of the law by 
Lord Granville Somerset, Mr. Wukley, ■ founding a Library and Lectures, and by 
Colonel Sibthorpe, and Mr. Escott, spoke the Examination which has been instituted 
in favour of their eligibility. at their request, — we think they are fairly 

The Home Secretary readily admitted, entitled to the consideration which has 
that there were some most learned men in been claimed in their behalf, 
that branch of the profession, who pos-j It is much to be regretted for the sake 
sessed very high qualifications for many of the profession in general, — since all its 
important offices. lie assured the House branches are interested in its collective 
that there was not the least intention to prosperity, — that the members of the bar 
throw any slight upon the attorneys. j who hold seats in parliament, do not seem 
The Attorney-General reminded the ‘ sufficiently to regard the interests of their 
House of the 44 lucrative ” offices already j immediate clients, the larger branch of the 
appropriated exclusively to attorneys, — [profession. The feeling surely should be, 
that of clerk to the judge [or court;] and j that, although holding various ranks and 
observed, that one reason for preferring stations, all are members of the same ho- 
barristers to attorneys as judges was, that ' nourable and learned body; and the more 
41 their line of practice was better fitted for [ so, when it is recollected how frequent are 
qualifying them as judges. The attorney ! the instances in which members of the 
{lie said) directed his attention to details, ] same family, each occupy an eminent po- 
and to the getting up of eases, while the sition in the several departments of the law : 
barrister applied to these cases the general ! one on the bench ; another at the bar ; and 
principles of law.” . a third practising as a solicitor. The 

Now it is curious in reference to this [ names of Shadwell, Tindal, Coleridge, and 
point, that in the discussion w hich occupied Wilde, are striking examples of the unity 
much of the attention of the House on the : of feeling and interest which should natu* 
expediency of permitting barristers holding rally prevail throughout the profession, 
the office of judge, to practise in the ' An erroneous notion seems to be enter- 
Courts at Westminster, it was urged by : tained, that the business of an attorney is 
Mr. Romilly, that 44 concurrent practice * incompatible with any of the higher exer- 
as a barrister unfitted a man’s mind for the j cises of the intellectual faculties, and yet 
judicial capacity.’* Certainly the business] there are, and have been, many attorneys 
of counsel, and particularly of such juniors; who have distinguished themselves in va* 
as would be likely to accept these appoint- ! rious departments of literature, and others 
raents, consists mainly of “ attention to who have adorned the bench of our highest 
details and getting up of cases,” — and this ! courts in Westminster Hall. Amongst the 
to an extent quite as much ns the superior] former may be mentioned the names of 


class of attorneys, who alone could expect 
to be placed in these judicial offices. Be- 
sides, these details and this preparation of 
cases necessarily implies an acquaintance 
with the principles by which they arc to 
be decided. In vain would the attorney 
4|pp!y himself in * getting up ” his client’s 
case, If lie £id not comprehend the princi- 
ples by which it was to be adjudicated, and 


Sharon Turner, William Bray, Bryan .Proc- 
tor, and Janies Smith ; and in the latter 
class are enrolled tlie eminent names of 
Lords Hardwicke, Kenyon, Gifford, and 
“though last not least,” Sir Thomas Wilde* 
The Attorney-General, indeed, will pro* 
barbly admit, that his immediate predeces- 
sor, wow worthily at the head of the Cswt 
of Common Pleas, was not less fitted for 
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bis brilliant career, because he once prac- 1 compellable to pay the general costs of the 
tised extensively as an attorney, and cause- It is satisfactory to observe that 
probably his extraordinary insight into the Court of Common Pleas, in a case de- 
the details of* causes, and the masterly cided in Easter Term, b adopted what ap- 
tact with which lie conducted all parts pears to be the just and rational view of 
of them, were in no small degree ascrib- the question, and with more candour than 
able to the skill and knowledge which he wt os displayed by the counsel who in argu- ' 
acquired during his early exertions in nient suggested that the report of Robinson 
the oilier branch of the profession. We was erroneous, the late learned 

think, therefore, that whatever reasons of' Chief Justice Ttnfbtl, after mentioning the 
policy there maybe which have induced j case to some of the judges of the other 
the government to reject the claims of the ■ courts, declared that they agreed with the 
attorneys, that rejection cannot rest upon Court of Common Pleas in thinking that 
their unfitness to preside in the courts con- 1 the case of Robinson Day must have 
stituted under this bill. Indeed, of the been decided under a misapprehension ami 
actions to be tried under it, we believe could not^ be supported, 
that 9D out of every hundred will be The facts which led to this decision in 
brought for goods sold, work and labour, I Bentley v. Career were shortly as follow 
or money paid or lent. And it is manifest ! The cause was entered for trial at the sit- 
that in matters of account, and most of tings after Trinity Term, and made are- 
the details of business, an attorney is more I inanet in consequence of the number of 
likely than a barrister to possess the infer- j causes for trial at that sitting. * 'J he trial 
mationand experience, requisite to deter-! took place at the sitting after Michaelmas 
mine satisfactorily the questions that will Term, and a rule was subsequently made 
come before the court, either with or with- absolute for anew trial upon payment of 
out a jury. costs by the defendant. In taxing the 

_ costs, the Master, upon the authority of 

pniVTC ikt cam t a Robinson v. J-)uy, allowed the plaintiff the 

I OIM S IN COMMON LAW . COlft8 of thc cau ' e beinfe , made ‘ a rcmane t, 

which thc defendant paid under protest, 

costs ok uemanet under it u lis for NKtv 1,1 K 1 then obtained a rule to review the 
trial. taxation. 

„ . , . . The judges of thc Court of Common 

r H E books of practice lay it down as a pJt>as w £ ru ‘decidedly in favour of the ap- 
rule ot taxation that where a new trial is licatiolI t |,J argument, but felt 

granted upon payment of costs, in a town [ hem8eIves / as the Masters had uniformly 


COSTS OF UEMANET UNDER RULE FOR NEW! 

TRIAL. | 

The books of practice lay it down as a j 
rule of taxation that where a new trial is j 


Vl. — . . — .y r . 1 ■ I not be supported, ana it may now nc con- 

of this proposition in all the treatises is a , si[lcred a ‘ ' ovcrru i ctl by the case of Bentley 

case of Robinson v Day , in the Queens y Ca hl w i, icll tbe rule to review the 

Bench,* in which the point is reported to taxation was made abso l ute . 

nave been so decided, after a conference 

with the judges of thc other courts. Con-' 

sidering that a cause is usually made a re- NEW STATUTES, EFFECTING ALTERA- 


manct, either from one assizes to another, 
or from one sitting to the next, not by 
reason of the default of either of the par- 
ties, but because the court is unable to try j 
all thc causes entered for trial at the par- 
ticular sitting or assize, it seems unreason- * 
able that the cost of thc postponement | 
should be paid by the party to whom a ; 


TiONS IN THE LAW 


LEGALIZING ART UNIONS. 

y Ik 10 VlLT. c. 43. 

An Act for legalizing Art Unions. 

[ 13th August, 1B4G.] 

1 . Voluntary associations constituted for the 


, . . , . " 1. t UIUUIUT r/ w.wnaiwfi# twioiMiwcu iv f me 

hew trial is granted on the ground that the | diKt ribution of works of art by lot deemed legal 
jury had committed an error, and who may lprovided a ro yal charier shall have been first oft- 
or tnay not be the party ultimately found j tained,$c,— Whereas certain voluntary associa- 
te be in tbe wrong, ami therefore properly J tions have been and may hereafter be formed in 


5 B. & Ad. 814 ; 2 Nev. & M. 670. 


b Bentley v. Carver, 15 Law J. 173, *0* P. 

T 2 
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various parts of the United Kingdom, under 
the name of Art Unions, for the purchase of 
paintings, drawings, or other works of art, to 
be afterwards allotted and distributed, by 
chance or otherwise, among the several mem- 
bers, subscribers, or contributors forming part 
of such associations, or for raising sums of 
money by subscription or contribution, to be 
allotted and distributed, by chance or other- 
wise, as prizes, amongst the members, subscri- 
bers, or contributors forming part of such as- 
sociations, on the condition nevertheless that 
such sums of money so allotted and distributed 
be expended solely and entirely in the purchase 


such association, and the rules and regulation® 
relating to the proceedings of such associate* 
for such purposes as aforesaid, shall have first 
been submitted to the consideration and be ap- 
proved of by a committee of her Majesty 8 
most honourable privy council, and a copy 
thereof deposited with such committee ; and 
that it shall be expressed in every such charter, 
deed, or instrument, that it shall be lawful for 
any committee of her Majest/s privy council 
to whom the consideration of Art Unions shall 
be referred by her Majesty, whenever^ it shall 
appear to them that any such association is 
( perverted from the purposes of this act, to cer- 
of paintings, drawings, or other works of art : • tify the fact to her Majesty, and thereupon it 


And whereas such allotment and distribution 
of paintings, drawings, or other works of art, 
or of sums of money for their purchase, and 
the proceedings taken to carry the* same into 
effect, may be deemed and taken to come with- 


shall be lawful for her Majesty to revoke or 
annul the charter, deed, or instrument under 
which the association so offending shall have 
been constituted ; and nothing in this act con- 
tained shall be deemed to apply to any associa- 


in the provisions of the several acts of parlia- : tion whose charter, deed of partnership, or 
ment passed for the prevention of lotteries, j other instrument constituting the same shall 
littlegocs, and unlawful games, whereby the j have been so revoked or annulled, 
members, subscribers, or contributors of such j 2. Indemnity granted by 8 fy 9 Viet. c. 5T» 
associations as aforesaid, or persons acting ■ till 1st August, 1346, further extended to 1st 
under their authority or on their behalf, may j Noe., 1840. — And whereas an act was passed 


be liable or subjected to certain pains and pe 
nalties imposed by law on persons concerned 
in lotteries, littlegocs, and unlawful games : 
And whereas it is expedient that all members 
of and subscribers and contributors to such 
voluntary associations as aforesaid, and all per- 
sons acting under their authority or on their 
behalf, so long only as their proceedings are 
carried on in good faith for the encouragement 
of the fine arts, shall he discharged and pro- 
tected from any pains and penalties to which 


in the seventh and eighth years of her present 
Majesty’s reign, intituled “ An Act to indem- 
nify Persons connected with Art Unions, and 
others, against certain Penalties,” which act was 
continued by another act passed in the eighth 
and ninth years of her present Majesty's reign, 
which acts only apply to acts done before the 
first day of August last passed: And whereas 
it is expedient that the said indemnity granted 
as aforesaid should he further continued ; be it 
therefore enacted. That the indemnity granted 


they may have rendered themselves liable, by j as aforesaid shall be extended to the first day 
reason of any such their proceedings as afore- j of November in the present year, to the same 

! -1 . II.. ! i . 1 1... it.. . i \ n .r..nl ! il* . * f <1 ‘ .1 1 * r>/<f lin/1 in nlaro 


said : Be it enacted by the Queen’s most excel 
lent Majesty, by and with the advice and consent 
of the Lords spiritual and temporal, and Com- 
mons, in this present parliament, assembled. 


effect as if the said last-recited act had in place 
of the words “the first day^of August, one 
thousand eight hundred ana forty-six,” con- 
tained the words “ the first day of November, 


and by the authority of the same, That all such ' one thousand eight hundred and forty-six, 
voluntary associations as aforesaid, now consti- 1 3. Act may be amended, i $rc. — And be it 

tuted, or which may hereafter lie constituted : enacted. That this act may be amended or re- 
according to the provisions hercin-after con- 1 pealed by any act to be passed in this session 
tained, shall be deemed to he lawful associa- j of parliament, 
tions ; and the members of and subscribers and ; 
contributors to all such lawful associations, 
and all persons acting under their authority or 
on their behalf for the purposes aforesaid, shall 
be freed and discharged from all pains and pe- 
nalties, suits, prosecutions, and liabilities, to 


NOTICES OF NEW BOOKS. 


which by law they would be liable but for the j ^ on t/w Law relating* to Patent 

passing of this act, as being concerned in i **----•* - f - -* 

illegal lotteries, littlegoes, or unlawful games, 
by reason of anything done or which may be 
done by them or any of them in furtherance of 
the allotment or distribution, by scheme or 
otherwise, of paintings, drawings, or other 
works of art, or of the allotment or distribution 
of sums of money as prizes to be expended for 
tlieir purchase : Provided always, that a royal 
charter or charters shall have been first ob- 
tained for the incorporation of any such associ- 
ation, or provided that the deed of partnership, 
or other instrument or instruments constituting 


Privileges for 9 the sole use of Inventions ; 
and the Practice of obtaining Letters 
Patent for Inventions : with an Appendix 
of Statutes , Pules , forms, &C., Sfc. By 
W. M. Hindmarch, Esq., Barrister at 
Law. London : Stevens & Norton, 
1846. Pp. 807. 

Mr. Hindmarch observes in his pre- 
face, that the improved state of the law 
relating to patent privileges, *n4 the great 
and increasing importance of the subject 
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to the profession and the public, seem to 
demand a treatise exhibiting the law and 
practice in all its details ; and with the vietv 
of supplying the acknowledged want of 
such a treatise, he has published this work. 

The following is an outline of its con- 
tents : — 

1. Introduction. 

. 2. Of the grantor of a patent, and the power 
of the crown to grant the sole use of inventions. 

3. Of the grantee of a patent privilege, or 
the person to whom the sole use of an inven- 
tion may be granted. 

4. Of the grant of a privilege in an inven- 
tion by letters patent, and the construction of 
it. 

5. Of the nature and qualities of an art or 
iuvention, which may he made the subject of a 
patent privilege. 

6. Of the duration of the privilege granted 
by a patent for an invention, and the pro- 
longation of it. 

7. Of the specification of an invention which 
is made the subject of pateut privilege. 

1. Of the confirmation of patents, and the 
alteration and amendment of patents, specifica- 
cations, and enrolments. 

9. Of the nature of the 


exceptions, \ee understand, have been ac* 
tually used in practice. 

Such is the nature and scope of this 
work, and ns an example of the author's 
method, we shall extract his introductory 
chapter, which will be found particularly 
instructive to the student, and afford a 
useful summary to others 

t% The right of property in moveable chattels 
was recognised in the earliest periods, and is 
founded on the law of nature.* But it was 
very different with respect to the sole right to 
use ail invention, which had its origin in an 
! advanced state of society, ami not until after 
improvements in the arts had made considerable 
progresg. 

“ It has*often been asserted, that according to 
the principles of universal equity, an inventor 
has an exclusive property in his invention. 
But it is clear, that independent of positive 
law, he has no such exclusive property, any 
longer than he keeps it secret ; for no one who 
first makes any discovery can thereby acquire 
the right to prevent others from making and 
using the same discovery. He may, if he 
pleases, conceal his discovery from the world, 
but the moment he publishes it, lie abandons 
right, or property of; his exclusive property in it, and others acquire 
i, and the disposition • a right to use the invention in any manner they 
1 The exclusive riirht to use an inven- 


an inventor in his invention, 4 ... . . 

of it. j please. The exclusive right to use an inven- 

10. Of the remedies for patentees and for < tion after it is published, can only have exist - 
the public respectively. i ence therefore by virtue of some positive law, 

* s : which is made with the actual or implied con- 
sent of the whole community. 

“ Every member of the community receives 
many benefits from the society in which he 
lives, and lie is therefore bound, by eveiy 
means in his power, to advance its interests. 
And it seems to be but reasonable that he 
should he expected to promote the public weal 


11. Of the evidence to be given in actions 
respecting letters patent. 

The Appendix contains — 

1. Statutes, rules, and t ibles of fees and 
■stamps. 

2. Forms anfl entries. 


The arrangement of the materials, al- 
ways of importance in a scientific and prac- 
tical book, has been judiciously managed ; 
and we think Mr. llindmarch has ubly 
treated of the several parts of his subject. 

In regard to the proceedings in scire 
facias and in the privy council, and in the 
practice of obtaining patents, entering dis- 
claimers, &c. y Mr. llindmarch expresses 


by putting the community in possession of any 
discovery lie makes which may be for the pub- 
lic good. But invention is generally the result 
of much study and labour, accompanied with a 
considerable expenditure of time and money, 
and few persons hav*? the requisite ability and 
inclination, without the hope of reward, to 
search for improvements in the arts for the 
benefit of the public. 

"The whole community is benefited by the 
promotion of the useful arts, and therefore, it is 


his acknowledgments to the officers by j \ or t j ie public good to hold out the promise of 
whom the various proceedings are con- rewards to the inventors of new and useful arts 
ducted or prepared, for their assistance in . and manufactures, who may first put the public 
his labours, and it certainly must increase! in possession of them. ... 

che value of the work that he has had the j 3S^££&. 

advantage of the coi rections made by , gum8 of mone y have been granted to them out 
those gentlemen, to whom he submitted so j 0 f t j JC pu hhc purse ; b but such a mode of re- 
much of the treatise as relates to their re- 

form s ^s ^ a f litT has ^not^t a t e d|* an yt h ing 

on the subject of practice which has not cc f 24> 25> 26> and the authorities there re- 
been approved of by those authorities. (erred to. 

The forms in the appendix have been b a list of cases in Pari. Rep. on Patents, 
prepared with care, and, with very few 1329, App. p. 181, 
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loopted. u . i vitiate a Arrant of the sole use of it; but it will 

"The mode of rewarding inventors, which v “* ®F, , ff „ nlinf i \e the invention 

siarLsaijssjSgJ'jpft'a: 

swSJTffiSffSLi' T4 £ 

is miule/it is by no means certain that the in- J™** which the public would’ recen e from it. 
vention will be (riven to the public, or even The law has deeme 1 g onnf<ie*nrp*nhall 
made by any other person, and by the tempo- mere discovery of at) 7 ' “ ew Jf” 

rary suspension of their right, the people ac- not vest the sole right to u^ Jt m the mventor 
qniro thi certainty of being able to use the in- »«>* that m order to become entitled to such a 
vention at the expiration of the mono,K.ly. The privilege, he must obtain a grant of it from 
reward which an inventor thus obtaips,*will. in tlie c ™ ; in whom the law has vested the 
general, be in proportion to the benefit which power (which it exercises through its ministers) 
he confers upon the public, for the greater the of judging not only whether the invention » 
utility of the invention, the more profitable will j be ot so much utility to the pu uic 

it be to the grantee of the monopoly. to render the making of the grant a matter of 

Speaking of such a grant. Sir Edward Coke j expediency, but also what duration of 

says,' ‘The reason wherefore such a privilege j privilege (not exceeding fourteen years) the in- 
is good in law is because the inventor bringeth I ventlf) n merit?. 

to and for the commonwealth a new manufac- 1 ‘ Accordingly inventors are nerer entitled as 

hire by his invention, costs, and charges, and j fight to letters patent, granting’ them tne 
therefore it is reason that he should have a j * c olc use ol their inventions, but jthey must ob- 
privilcge for his reward (and the encourage- J lam tl iem fr <”n thc crown by petition, and as a 
ment of others in tlie like) for a convenient j m ntter °f ( J race and favour, and letters patent 
(‘line/ i always express that the grant is so made. 

Utility to the public is. in fn.-t, the consi- ! h is impossible to ascertain with certainty- 
deration for every grant of the sole use of an when ”uh grants of the sole use of inventions 
invention, anil letters patent, containing such were first made in this country, but there is 
grants, always state the public good to lie the ; reason to believe that this prerogative of the 
motive of the crown in making the grants. It cn . n V, 1 ?, 1S V . CI T anclent * . 

is not everything invented, therefore, to iho solo ■ * / “ us m 11 c;lS0 decided m the reign of Ed- 

use of which the inventor can become entitled. wa V“ tbe 1 ll «™/ it is said that arts and sciences 
for the thing itself (although perfectly new) ; which arc for the public good arc greatly fa- 
may be of no value whatsoever to the public. vinirt? d in law, and the king, as chief guardian 
And an exclusive right vested in any one to () ‘ ™ic romino:1 weal, has power and authority 
use a thing, which at the time it is given or of- h Y IlIS prerogative to grant many privileges /of- 
fered to tho public, is of itself of no value , ^ fake °J thc P nbhc V (,od ' although primd 
might prevent others from bringing forward ^ley appear to be clearly against common 

useful and profitable inventions, by reason of; 1 * 1 ^”*. . 

such otherwise useless, thing forming part of k< And it is stated at the end of the report of 
their inventions. If un invention is useful to ' h ® case . of Darcy v. Alien, in Sir Francis 


the inventor, ami useless to the public, llie in- 
ventor does not suffer any injury by having no 

1 1 *_r m. -1. . i * * _ . _ r 


Moore’s Reports,*? that in the time of Edward 
111., some alchymists persuaded the king that 


legal right fo the exclusive use of it; for no a philosopher’s stone might he made, that the 
one would infringe the right if he had it, and lun S granted a commission to two fryers and 
the legal right could not beany source of profit 1 * wo aldermen to enquire if it was feasible, who 
to him ; and if he should fear that lie himself certified that it was, and that the king granted 
would be deprived of the right to use his in- 1 t '* vo iddermcn a patent of privilege, that 

vention by reason of its being included in a and their assigns should nave the sole 

grant to some other person, he might most ef- j niaking of the philosopher’s stone, 
feet u ally prevent that by publishing it to the \ “There is reason to believe that the practice 
world. Still less will the inventor be injured j °‘ making grants of thc sole use of inventions 
for want of such an exclusive right if the inven- ' originated in England, and that the English 
tion is of no utility either to himself or the ! system of rewarding inventors has since been 
public, and he cannot have any right by means • copied more or less closely by almost every 
of his useless invention to anticipate and a ? »- European power. 

propriate to himself any part of the profit to " Jt is < l uite certain that in England the 
arise from the subsequent invention of any crown derives its power to grant such letters 

other person who may be able by his ingenuity — 

to confer an actual benefit upon the public. ' Year Book, part hr. 40 Edw. III., fol. IT 

— 18. 

r P. 675. 


3 Inst. 184. 
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patent from the eotwm ta tatf* tat x*»i 
stnrined by the Statute of Monopolies eHhiob 
^tae little mete than a declaration of the com- 
mon law on the subject. 

“ Although it seems that the law has at all 
times permitted the grant of such limited mo- 
nopolies as the exclusive right to use new in- 
ventions, yet almost all the other grants of 
monopolies by the crown were contrary to the 
common law, and the legislature iu former 
times frequently interfered to repress them. 1 

"Notwithstanding the illegality of all mo- 
nopolies (except those for the sole use of new 
inventions,) they were very frequently granted 
in former times, but the continual encroach- 


bkmm v; Aalto* and Watt™ trto& ; in 
which this branch of our law was much ma- 
cussed, and many of it* difficulties and obecu* 
ride* cleared away. 

* Since that period the munbef of causa* *** 
specting letters patent has gone on steadily ufc* 
creasing, in consequence of which, and we 
magnitude of the interests concerned m rt» w 
patent law of this country has become of tb* 
greatest importance to the community, more 
particularly those engaged in trade or manu 
factures. e 

“ There is now, perhaps, hardly any pertot 
the law relating to patents which has not been, 
made tbc subject of judicial investigation and 


m tormer times, but the continual encroacn- ; maae un: »u ujm u* jw wum 
ments of the prerogative upon the common j determination ; and this branch of our law m y 
law in this way, particularly (luring the reigns therefore now be said to have at last assume 
of Elizabeth and James I., led at last to the ' the fornf of a regular system, and the relative 
passing of the celebrated Statute of Mono polies | rights of the public and of patentees, as we l 
in the 21st year of the reign of the latter ! as the prerogative of the crown, to nave ueeu 
monarch ; by which the crown was effectually ' determined with at least a very consuiera 
restrained from making such extravagant and 1 degree of certainty. 

illegal grants. j " There is yet. however .much mating to 

“ It is by that statute declared, that all mo- ' render the law anything like perfect 5 uu 
nopolies whatsoever are contrary to law, and ' greater part of the deficiencies can only be sup* 
.* l - tiui loirifilatiin*. Unfortunately there 


uupumo uiuuouv- t v 1 m ^ loiuhii j nv 9 

void ; with a saving however of letters patent 
and grants of the sole privilege of working or 
making of new: manufactures to the first in- 
ventors thereof. 

“ The .> & (3 W. 4, c. 83, the 2 & 3 Viet. c. . 
f»7, and 7 & 8 Viet. c. 6*9, are the only other ! 
public general acts relating to patents which . 
have been parsed since the Statute of Mono- 
polies. These statutes provide a remedy for j 
many of the deficiencies of the old law. ^ 1 

"For many years after the passing of the j 
Statute of Monopolies the arts and manufactures 1 
continued in a low state in this country, few of 

. 1 ■ A. - C. . _ (aoli (fifunt ii'tfit 


piled by the legislature. Unfortunately there 
is little chance of the required remedies being 
applied at present, or indeed at all, whilst party 
strife shall continue to occupy so much of the 
time and attention of parliament.” 
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CASE OF LKCOMTR KOU TllKASON* 


case was tried at Paris in the Court of Peers on 


continued in a low state in tins country, iew oi * suspended until the \ acation, the con- 
the inventions for which letters patent were oh- tinuation of our series of Remarkable foreign 
tained were of any value, and the demand for Trials, and now select that of Lecomte. The 
novelties beinff very limited, no one was 
tempted to infringe the rights of patentees. . , rt| f 

Our In .7 reports, from the time of the passing ; tlie 4th and " th Junc lA8t ' 
of that statute, therefore, until the reign of In addition to the peculiar circumstances of 
George III., are almost entirely silent respect- t j le ca8c# t j le p renc h inode of proceeding will 
ing such patent privileges ; and indeed the natura „ attract t!u . rca der’« attention, 
case of Edr/ebcrry v. Stephens, reported m the 3 

second volume of Salkeld’s Reports,! is al- j Thursday , Jane 4. 

most the onlv case to be found during that ... ,, . n _ ■ 

iod * ! The semicircle usually occupied by the presir 

P “The first case of importance respecting a dent and secretaries i had been «mvwtad urtoa 
patent was an action of scire facias brought j dock and a gallerv for th * 
against Mr. Arkwright, to rejical bis patent for dent’s chair had been removed ttonjtrf 
an invention of certain instruments or machines , the semicircle, and a space * r «®« . . . the 

for preparing silk, cotton, flax, and wool for | opposite he president for M Hebert, the 
spinning, wllich was tried in June, 17*5.“ | Attorney-General, and his substitute, M. Brea- 

“ About ten years afterwards the important j son. r „ „ 

»* 

and shortly afterwards Lecomte was brought 

' 1 . J .J eUaim 


1 See Mag. ch. c. 30; 9 Edw. III., st. 1, c, 
l ; Stat. of Cloths, 25 Edw. III. c. 2 j Statutmn 
■de Stapulis, 27 Edw. III. st. 2 ; 28 Edw. III. 
c. 13, s. 3; 31 Edw. III., c. 10; 2 Rich. II. 
•st. 1, c. I ; 7 Hen. VII. c. 9, and 12 Hen. VII. 
e. 6. i P. 447. 

k See a report of the case in Davies’* Patent 
Cases, p.‘6l. 1 2 H. Bl- 463. 


in by six gendarmes and placed between them 
in the dock. The accused was dressed in a 
blue surest. He is a raiddle-sised man, rather 
stout, and his countenance denoted the greatest 
resolution. 


• 8 T. R. 9*. 
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Whik the court was seated^ M. Cauchy, the 
secretary, called over the names of the peers, 
about 200 of whom were present. 

The President afterwards directed Lecomte 
to stand up, and asked his name, age, profes- 
sion, &c. 

The prisoner replied — “ My name is Lecomte 
(Peter). I was born at Beaumont, in the de- 
partment of the C6te d’Or. I am 48 years of 
age. I formerly occupied the office of keeper- 
general of the forces of Fontainbleau. I last 
resided Rue de Colysoe, No. 3. I am un- 
married. 

M. Cauchy then read the bill of indictment, 
which the prisoner appeared to listen to with 
considerable attention. 

M. Cauchy afterwards called out the names 
*>f the 41 witnesses, who retired frogi the hall, 


household speak of the departure of the king 
for Fontainoleau. He went home, made his 
preparations to depart for that town, and not 
finding a seat in the six o’clock train he engaged 
one for nine o’clock. The double-barrelled 
gun was purchased by him before he had left 
the king’s service. 

The President observed, that it appeared by 
the books of the gunsmith, that he had pur* 
chased it on the 6th of May, 1844, that isfour 
months after he had been . dismissed the king’s 
service, and that it was evidently for the pur- 
pose of committing the act he had been guilty 
of. 

Lecomte maintained that he had purchased 
it whilst in the king’s service. 

Lecomte then entered into a long and pas- 
sionate expose of his grievances against the 


with the exception of Count de Montaiivet, king, and having been asked by the president 
who, suffering from gout, was allowed to re- 1 if he had an accomplice, replied, that the in- 
main, with the consent of Lecomte. . justice he had suffered had alone prompted him 

The President then proceeded to interrogate j to commit the attempt, 
the accused. j The President afterwards questioned him, 

Lecomte admitted that lie had fired two shots respecting the meaning he attached to the fol- 
upon the king. He had, he said, demanded ! lowing document found in his room: — "He 
the grant of the pension he was entitled to, who has committed the act is as brave as those 
after suffering many injustices, and, instead of who calumniate him. In his resolution he only 
acquiescing in his demand, M. de Montaiivet sought success without heeding the danger to 
gave him an annual relief, which was only to which he exposed Himself. If he chose that 
De paid him during the king’s reign. He had ! spot it was by divine inspiration. The consola 


vainly expostulated with M. dc Montaiivet; he 
wrote twice to the king and once to M. Fain, 
his secretary. The latter informed him that 
his demand had been referred to the Intendant- 
General of the Civil List, which lie regarded as 
mnv8 tifi cat ion. When he found it impossible 
1 obtain justice, he vowed vengeance against 
the king, without communicating his resolution 
to any body. He had been in the service of 
the House of Orleans since 1829 - Lecomte 
then. stated, that at half-past 9 o’clock in the 
evening of the 15th April, he left for Fontain- 
bleau, where he i rrived at 5 o’clock the next 
morning, and immediately proceeded to recon- 
noitre the ground. He alighted from the dili- 
gence at the hotel de l’Aigle Noir, followed the 


tion of his holy work will accompany him in 
the grave.” 

Lecomte said, that before leaving Paris he 
had paid his landlord, and told him that he 
would, perhaps, return on the next day. His 
resolution was not then fixed. As to his will, 
everybody was at liberty to put upon it the 
construction they pleased ; but lie declared 
that he had not been influenced by any person, 
and that he acted from liis own accord, actuated 
only by the sense of the injustice he had suf- 
fered. 

The President then directed Lecomte to sit 
down, and commenced the interrogatory of the 
witnesses. 

Count de Montaiivet , the first witness ex- 


road of the Obelisquc, and repaired by the amined, stated, that at five o’clock p. m., on the 
avenue of Avon, to tne rock- lie intended at 1 1 6th of April last, being seated in the ehar-ft . • 
first to place himself in the churchyard, which i bancs of the king, on the first seat, to the left 
looked into the royal park; hut, having changed j of his majesty, he heard at a short distance the 
liis resolution, he scaled the wall of the Petit | report of two shots, the direction of which he 
Parquet. He vainly looked out for a ladder, j was not able to judge. Ilis first movement was 
and was in the act of piling faggots to reach | to look at the king, and then at the queen, and 
the top of the wall, when he heard the noise of ; the persons of the royal family. At that mo* 


a carriage, mounted upon them as well as he 
could, and the king passing at the moment, he 
fired with precipitation two shots at the car- 
riage. He had loaded the gun in the Parquet. 
He placed some shot and a bullet in the right 
barrel, and two bullets in the left one. Once 
in the forest, he had not returned to Fontain- 
bleau, because he was well known in the town ; 
he had breakfasted at an inn near Vglvins, and 
then walked hack to the parouet at Avon. He 
had concealed his gun under a rock in the 
forest. Being, at one o’clock in the afternoon 
of the 15th, on the Place du Carrousel, he had 
heard three servants belonging to the royal 


ment, the queen showed him the wadding of a 
gun, which her majesty had picked up between 
the king and him. His majesty, with the great- 
est calmness, told the postilions who appeared 
to hesitate, " Go on, go on,” and shortly after- 
wards the royal party re-entered the palace* 
The moment the king had alighted. Count de 
Montaiivet examined the charabancs with the 
greatest care, and perceived in the roof of the 
carriage, above the seat the king had occupied, 
a certain number of holes made by bullets or 
buck shot. The wadding he had deposited in 
the hands of M. Desaix, king’s attorney, at 
Fontainbleau« 
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Mi Hebert, the Attorney-General, aaked M. gun, disarmed and arrested him. 'Lecomte 
de Montali vet if the king had not visitedFon- offered no resistance, and appeared surprised, 
tainbleau in May, 1844 ? Lieutenant Deflandre having joined him, they 

Montalivet replied, that his majesty secured his person, and found in his pocket a 
had visited Fontainbleau in that month. small phial, a looking glass, and some powder 

M. Hebert next inquired if the king was and bullets. The lieutenant having asked one 
not to have gone to that residence in Novem- of his gendarmes, named Trautmann, if he had 
ber, 1845. not seen another individual running away, 

M. de Montalivet replied, that preparations Lecomte said to him, “You know me well; 
had been made in October for that journey, my name is Lecomte. I am alone. I played a 
which, however, had not taken place, lie dangerous game ; 1 have lost. The shots were 
afterwards informed the court of the motives fired by me.” 

that induced him to dismiss Lecomte from the i M. Deflandrcy a lieutenant of the gen* 
king’s service, the principal of which was his ; darmerie, who was expecting the arrival of the 
insolence towards his superiors, and his over-! king at the Porte Doree, Saw Lecomte leap- 
bearing tyranny towards his inferiors. ing down from the wall after he had fired, lie 

Lecomte , who had listened with particular • rode to the gate of the parquet, which was un- 
attention to that part of M. de Montalivet 'a fortunately locked, blit Millet having climbed 
deposition, repelled tkose charges, and declared over the trail arrested the accused. The gate 
that if he had treated his inferiors with rigour, having been opened, he entered the parquet , 
it was because his superiors and M. dc Mon- followed by the lieutenant of hussars. Morel 
talivet himself had recommended him to be and others assisted in apprehend! ng the assas- 
severe. sin, who exclaimed. “ 1 am taken, it was I 

M. Dttrert/ier, the counsel of Lecomte, asked . fired upon the king. You know me, lieu- 
M. de Montalivet if he knew anything against tenant, my name is Lecomte.” 
the moral character of his client in the dis- M. de Moni vault. Prefect of the Department 
charge of his duties. j of Seine at Marne, was seated in the second 

M. de Mon tali ret replied, that no complaint j carriage. The moment he heard the explosion, 
against his morality had ever been made to j lie alighted, and having satisfied himself that 
him. j the king, ouccn, and princes of the royal family 

Gonian, the second witness, a pitjneur, was were safe, lie ran in the direction the assassin 
riding at some distance before the royal car- 1 was supposed to have taken, accompanied by 
riage, when, on reaching close to the wall of General Prevost and Colonel Ilerrycr. They 
the Petit Parquet, lie hoard the report of a shot, ! had proceeded a short distance, when a hussar 
and on turning round, he saw Captain Brahaut, apprised them of his arrest. On being asked 
whose horse had taken fright, close by him. by M. Duvergier if lie had heard Lecomte say 
llis first thought was that an accident had on his way to the prison, “The king is not 
occurred, anil that one of the captain’s pistols wounded ; so much the better for him : lie is 
had gone off. He rode towards the carriage, ; more fortunate than I am M. de Monicault 
when he heard a second shot, and the queen 1 replied in the affirmative. 

cried out to liim “ Goman, en avant” That! M. Berryer % colonel of the 1st regiment of 

order was repeated by Milet to the postilion/ hussars, in garrison at Fontainbleau, gave an 
Lecoute. lie then galloped off, followed by account of a conversation he had had with 
Milet and several officers of hussars, and hav- j Lecomte after his arrest. Lecomte said, that 
ing opened the gate of the parquet , he posted j having vainly remonstrated with the adminis- 
himself with the officers, so as to watch all the j tration of the civil list, he had applied to the 
avenues. 1 king personally. Not obtaining redress, he 

M. Bore/, lieutenant of hussars, the third had resolved to avenge himself upon his ma- 
witness, accompanied the king in his proine- . jesty. “ I have missed him,” he said ; “people 
nade through the forest, on the Gth of April, : will blame me, but 1 have as much heart as 

and had seen the individual who fired upon his I those who blame me.” 

majesty. ! M. Cante, the gunmaker who sold the gun, 

M. (rournat/y captain of gendarmerie, was ! stated that when Lecomte presented himself in v 
riding behind the king’s carriage at the ino- ' his establishment he told him he had been ap- 
ment when Lecomte fired upon his majesty. : pointed keeper general of the forest of Com- 
On being apprehended, Lecomte explained/ piegne. It was on the Gth of May, 1844, and 
“ The king is not wounded, so much the better j he perfectly recognised the gun which was 
for him ; he is more fortunate than I am.” j placed in his hands as the one he had sold. 

Milet , a piqueur , the eighth witness, deposed I Lecomte appeared to he in a great hurry. The 
that he was riding behind the royal carriage ! motive he alleged for purchasing a second gun 
when the shots were fired, and looking up he ! was, that the one he possessed was too long, 
saw a man, placed on the other side of the wall, and that he wanted a shorter one as more 
whose head was covered with a blouse, and the handy for his service. 

lower part of the face concealed by a handker- Mademoiselle Pauchety a print-seller on the 
chief. He rode towards the spot, stood erect Place du Carrousel, had seen the accused near 
on his horse, and leaning over the wall, saw her shop, on the 15th April, looking towards 
Lecomte on a heap of faggots, ready to scale the palace, and listening to the conversation of 
the wall, when he rushed upon him, seized his \ three servants of the king's household, from 

T 5 
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whom he learned that the king was going to 
Fontainbleau. 

Heroux , one of those servants, noticed an in- 
dividual who appeared to listen to their conver- 
sation. The king was just leaving at the mo- 
ment for Fontainoleau. 

Liot % administrator of the Fontainbleau stage 
coach, declared that Lecomte had engaged a seat 
in his carriage under the name of Lebrun, on 
the 15th April la«t. 

A boy, one of the passengers in that coach, 
was next examined, and recognised the accused. 

Madame Bertaiit , the innkeeper at Velvins, 
at whose house Lecomte breakfasted on the 
morning of the I6tli April, recollected the cir- 
cumstance. He was alone, spoke to nobody, 
and remained about an hour and a half in her 


crime had been long premeditated by the assas- 
sin. On the 15th January, 18 44, he had ten- 
dered his resignation, which was accepted ott 
the 26th of that month. .On the 1 6th Feb- 
ruary he ceased his functions; he sold his 
horse in April, and on the 6th of May he came 
in from Fontainbleau to purchase the double- 
barrelled gun which he had subsequently used 
for the commission of his crime. In the even- 
ing he returned to Fontainbleau, where his ab- 
sence had not even been remarked. What was 
his intention in purchasing that gun ? It wafc 
because he had neard that the king was to ar- 
rive at Fontainbleau on the following day, and 
that he already mediated his assassination. It 
is to be supposed that no opportunity offered 
itself to him to execute that resolution. Le- 


hou8c. (On being asked if he made^arty com- ' comtc shortly afterwards left Fontainbleau and 
plaint.) “lie did/* replied the witness, “ he J took up his residence in Paris, but in the 


complained of my wine 


M. Viyorelli , an inhabitant of Fontainbleau, ! 
met Lecomte in the forest, but was not present ‘ 
when he fired upon the king. 

A sergeant of hussars, next examined, stated 
having seen Lecomte in town, with another in- 
dividual, just as the king drove out from the 
chateau. 

A soldier of the same regiment confirmed 
that statement, the correctness of which was 
contested by Lecomte, for the very good reason 
that he was interested in not being seen at 
Fontainbleau. 

Several other witnesses were afterwards ex- 
amined, whose evidence threw no light on the 
affair. 

Garrf, an upholsterer at Fontainbleau, who 
had served with Lecomte in the chasseurs of 
the royal guard, mentioned several acts of bri 
tality committed by the accused, during the 
campaign of 1823. 

manner dc Bois d'Hynr. hey rich and Sa- 
voy e t inspectors of the forest, bore testimony to 
the zeal and good conduct of Lecointe whilst be 
served under their orders. 

Friday , June 5. 

At 1 2 Ojdock Lecomte was? brought in by six 
gendarmes, and shortly afterwards the chancel- 
lor and the members of the court entered the 
hall. M. Hebert, the Attorney-General, and 
M, Duvergier, the counsel of the accused, 
came next, and the court being seated, Mr. 
Cauchy, the Recorder, called over the names of 
the peers. 


! autumn of 1845 he again repaired to that towr. 


whore he was seen by several persons, because 
no doubt he was informed of the lung’s. inten- 
tion to spend a week in that royal residence. 
M. Hebert maintained that Lecomte evidently 
contemplated to assassinate the king at that 
period, and that no credit should he attached 
to his allegation that the first idea of that cri rife 
had originated in his mind two or three months 
previous to its commission. M. Hebert then 
proceeded to examine the grievances of Le- 
comte against the administration of the civil 
list, read the letters he had written to the con- 
servator of the forests of the crown, theintend- 
ant of the civil list, and to the king, and 
showed that the ill-treatment he complained Of 
was merely imaginary. The silence of the ad- 
ministration, the alleged disdain evinced by it 
with regard to his claims, and to the demand 
of the capitalization of his pension, which he 
knew could not he accorded, did not exist on the 
6th of May, 18*14, when he puiVliased a gun to 
kill the king. At that time lie had not written 
to his majesty. M. Hebert then entered into 
a variety of other considerations to demonstrate 
the premeditation on the part of Lecomte. 
Reports had been circulated some days previous 
to the attempt that the king had been murdered. 
The investigations, wherever those rumours 
had been current, had convinced the instruct- 
ing magistrates that they had no connexion 
whatever with the crime, and that Liecomte 
( alone was guilty. The Attorney-General then 
: presented a requisitory to the court to the effect 
J of declaring Lecomte culpable of an attempt 
T^hen he had concluded, the President in- j against the king’s life, and condemning him to 
vited the Attorney-General to develope his j death. 

accusation. j M. Duvergier next rose lo present the de- 

M. Hebert said, that his task was easy in . fence of Lecomte. He might, he said, confine 
presence of an accused who confessed his j himself to implore the mercy of the court in 
crime. Since his arrest, Lecomte had sedu- J his favour, but he had other considerations to 
lously endeavoured to impress on the minds of! advise. He had studied the character of Le- 
the magistrates that it had not been inspired by comte in the long conference he had had with 
any political resentment, and the minute in- him, and he rested convinced, that at the mo- 
mitigation which had been instituted into all ment he committed the crime, he was not in 
the circumstances of the case had not elicited the full enjoyment of his faculties. He then 
any proof to show that the accused had been recounted the military life of the accused, 
influenced by political motives. The Attorney- which must have been highly honourable, since 
General then proceeded to contend that tne be had been decorated with the order of the 



Remarkable Foreiym DMk.'~J*eyal Biography. 


m 


Legion of Honour, In the discharge of Ms was only sentenced to transportation. Of ths 
whilst in the service of the civil list, he three individuals lately tried in England for a 
had been constantly remarked for his seal and similar crime, not one had been convicted of 
foci conduct. He had resigned his functions high treason. In conclusion, M. Duvergier 
because he had considered himself aggrieved, repeated his conviction, that his client did not 
Hie resentment alone had blinded him, and, as enjoy the use of his faculties, that his will was 
he declared himself, he had not been influenced not free at (he moment he committed his crime, 
by bad advisers or accomplices. Lecomte had and implored in his favour the commiseration 
never belonged to any particular political party, and clemency of the court. 

The owner of the circulating library which lie M. Hebert , the Attorney-General, having 
frequented, declared that the only journal he risen, said that he should not have again ad- 
read was the Petites Affiches , and the motive of dressed the court, if the counsel of the accused 
his preference for that journal was, that he cx- j had confined himself to recommend him to the 
pelted to find in it a situation. lie saw, that commiseration of his judges, but lie combated 
in order to obtain an honourable situation, a I the plea of insanity as completely misplaced, 
certain sum was required as a security, and this j \i. Duvergier replied in a few words, and the 
had been his reason for demanding the capital- ; accused having declared that he had nothing 
ization of his pension. M. Duvergier then to add to Jiis defence, the president announced 
undertook to prove, that Lecomte could not ! the close of the trial. Lecomte was then re- 
have contemplated the murder of the king as 1 moved from the dock, and the public galleries 
far back as Mziy, 1844, or October, 1845, and , were cleared at half-past three o’clock. At 
to substantiate his opinion he read the letters j four, the court was to meet again to de- 
he had written to his majesty since that period, liberate. ^ 

and which were full of expressions of respect i A few minutes before six o’clock the Dhan- 
and affection. Reverting to his military career, i ccllor and Peers re-entered the court, i nc 
he read a number of documents, describing . doors were again opened to the public, but i tlie 
him as a good and brave soldier. The colonel j tribune of the journalists was alone filled, 
of the regiment of chasseurs of the royal guard, j The prisoner’s counsel, M. Duvergier, was in 
in which he had served, had addressed to him court, tlu* accused (according to the custom ot 
(M. Duvergier) a certificate highly honourable the court) not being present. In the midst or 
to his client. At the battle of Carolina lie had a profound silence the Chancellor then read 
so distinguished himself, taking prisoner n su- the sentence of the court, which was as iol- 
perior officer of the Spanish cavelry, and hav- lows : — 

ing been allowed five crosses of the Legion of “Whereas Pierre Lecomte, a guard-general 
Honour for his regiment, lie did not hesitate to j of the forest of Fonlainbleau, was guilty, on 
bestow one on Lecomte. In Greece he had ; the lGth of April last, of an attempt on Inc 
similarly distinguished himself. On one oc - 1 king’s person and life, by the use ol a fire-arm : 
casion, the corps to which he belonged having! “ The court, in virtue of the articles 80, 88, 
been obliged to retrograde, Lecomte, then I and 302 of the Penal (’ode, condemns the saic 
aide-de-camp of general Church, being sta- j Pierre Lecomte to the punishment applied «o 
tioned at the reftr-guard, saw a young English ; parricides. The sentence of tno court tnere- 
officer on the point of falling into the hands of fore is, that the prisoner shall he taken to t le 
the Turks. He gave spur to his horse, charged , place of execution in his shirt, and hareloo e ; 
the enemy, and was fortunate enough to rescue i and there, his head covered with a hiacK v i, 
the officer from their hands. Lecomte had j he shall remain exposed on the sea o t w i 
fought several duels, in every one of which he < a h ussier reads to the people the sen , 
had behaved with the .greatest qgeneroBity, re- the court, and he shall immediately at e 

ceiving the fire of his opponent and discliarg- be beheaded.” __ 

ing his pistol in the air. When in the service — ~ ” 

of the administration of the ci villi st, he had LEGAL BIOGRAPHY. 


deported himself with zeal, honour, and irre- , 
proacbable probity, according to the statement j 
of all his superiors. M. Duvergier then read j 
a letter which Lecomte wrote in January, 1835, 
to liis sister, on the occasion of the death of his 
mother, and which breathed the utmost tender- 
ness for his parent. M. Duvergier contended, 
that Lecomte was to the present hour intimately 
convinced of having been the victim of an un- 
pardonable injustice. It was a real mono- 
mania, a mental aberration, a fixed idea. Bor- 
rowing an expression of Sir Robert Peel, he 
declared Lecomte to labour under a morbid 
vanity. He then explained what would be the 
course pursued in England with respect to his 
client; and stated, that when an attempt di- 
rected against the person of the sovereign was 
n*t inspired by political passions, the culpnt 


JOHN Til OTTER II ROCK ETT, F.S. A. 

We arc glad of an opportunity to mark uur 
respect for this learned and estimable member of 
I the larger branch of the profession, and are 
indebted for the following Memoir to Mr. John 
Fenwick, of Newcastle-upon-Tyne. 

“The life of a country solicitor, engaged 
from ‘ morn to dewy eve ’ in the round of pro- 
fessional duties, does not ordinarily afford 
those incidents which render biography enter- 
taining and instructive. And yet, we not un- 
j frequently see, in the faculty of the law, men 
with minds so constituted that, in the most 
pressing engagements, they can find ease and 
[ r e l ax ation in the simple change of study, sad 
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gpip ir ^lligence on subjects which, to an or- 
aioarv observer, seem alien to what has not 
inaptly been termed 'a legal mind/ Mr. Brockett 
was emphatically a lawyer — a diligent and pain- 
ful student of the law— of great and extensive 
practice in it— and yet, as matters of amuse- 
ment and relaxation, he grappled, but always 
with the hand of a master, with general litera- 
ture, antiquities, and lexicography — he brought 
numismatics under searching criticism — he 
sounded the depths of constitutional learning, 
and displayed an acquaintance with political 
science, which, in another walk of life, would 
have led to distinction. 

u Mr. Brockett was the eldest son of the 
late Mr. John Brockett, formerly of Witton 
Gilbert, and afterwards, for a long series of 
years, the Deputy Prothonotary o£ tfic local 
Courts of Record of Newcastle-upon-Tyne. 
On the family removing to Gateshead, which 
town was conveniently situated for the elder 
Mr. Brockett* s residence, young Brockett was 
placed under the care of the Rev. William 
lurner then the preceptor of a limited number 
of young gentlemen, llis proficiency under 
tins admirable teacher was most gratifying, 
and laid the foundation of a warm friendship 
between the master and the pupil, which closed 
only at death. The elder Mr. Brockett was a 
profound inatlivniatkmn, and when his son 
was not engaged with Mr. Turner, he had him 
tinder his own care in the I’rothonotary’s Office, 
studying with closeness and intense application, 
the most exact of human sciences. 

“ When the younger Mr. Brockett reached 
the proper age, he selected the law as the ob- 
ject of 1, is pursuit, and was placed in the office 
of the late Mr. Carr, where lie remained for a 
year or two, and then removed to the chambers 
of Messrs. Clayton & Bnuncll, at that time 
the principal solicitors in the North of England. 

I had been ncouainted with Mr. Brockett since 
March, 1802, hut. it was not until he became a 
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clerk to Mr. C arr, that a close intimacy was 
lormed between us. The law, till then, had 
been a dry and barren field to me. and I had 
determined on forsaking it the moment I could 
have nty articles cancelled. My friend sue 
gested the propriety of our meeting on an 
evening m every week, after the labours of the 
(lay, and discoursing on law subjects only. 
We did so ; we read— we disputed— we pre- 
pared pleadings, briefs, and assurances in sup- 
posed rases, the consequence of which was, 
the imparting of a taste for forensic subjects, 
and an impulse in the acquisition of legal 
knowledge, of which 1 yet feel the force, and 
experience the advantage. I have often seen 
Mr. B. nt those meetings, wield the golden 
metwand of the law with admirable precision, 
and anticipate the status he was afterwards to 
take. 

After Mr. Brockett had served his articles, 
he became managing clerk to Mr. Donkin, 

!!LilS*? a8 ‘ u n ™ ing into £ reat eminence as a 
. Hnvin Jf "Pent a short time with Mr. 
JJonkin, he was admitted an attorney, and 
practised as sQch for many years in Newcastle, 


tcgutBiography, 

with distinguished ability and success* Iu th® 
early part of his professional career, he was ex* 
tensive! y employed as an advocate in the 
Mayor’s and Sheriff’s Courts of Newcastle, 
then under the able presidency of the greatest 
of provincial lawyers, the late Mr. Hopper 
Williamson, and dealing with pleas, generally 
cognizable only in Westminster Hall* In the 
management of his causeB, Mr. B. displayed 
that tact and discriminating judgment, aided by 
a manly and impressive eloquence, which, had 
he been called to the bar, would have secured 
to him the honours of the noble profession to 
which he belonged ; but the turn of his mind 
was to tenures and conveyancing, and in both 
of those branches of recondite learning he ex- 
celled. No man could read an abstract with a 
clearer head, or with a sounder judgment than 
Mr. Brockett; and the conveyances which 
flowed from his pen, displayed a beauty, a 
compactness, and a harmony of parts, most de- 
lightful to the student of the Formulare Angli - 
cannm. But his highest paise as a professional 
man is, that his practice was marked by the 
strictest integrity and liberality, and that his 
numerous friends with implicit confidence 
committed their concerns to his guidance and 
direction. 

"When a very young man, Mr, Brockett 
took an active part in the affairs of the Literary 
and Philosophical Society of Newcastle, and in 
the various discussions that took place at the 
meetings of that body. The society soon ap- 
preciated his attainments, and placed him, first 
on its committee of management, and then in 
the o/lice of secretary, which situation he held 
until his death. 

“ Mr. Brockett’s passion for antiquities was 
excited by a friend presenting him with 3 ome 
duplicate coins, and he became, in consequence, 
a member of the local Society 4 * of Antiquaries, 
almost, if not quite, from its very commence- 
ment, and for many years previously to his 
death, a member of the council of that body, 
and one of the most intelligent and best in. 
formed of the gentlemen who assembled at the 


meetings of the society. 

“Mr. Dibdin, in lus * Northern Tour/ very 
justly states that Mr. Brockett * may be consi- 
dered the father of the Typographical Society 
established at Newcastle: His Hints on the 
! propriety of establishing such a society having 
I appeared in 1818 : — a short tract of six pages/ 
But he was not only the father of that society, 
but one of the principal contributors to the 
splendid series of tracts issued from its press—* 
a series which has raised the typographical 
character of the town, to a first-rate eminence 
in the republic of letters. 

" He translated and published, in connection 
with this society, Beauvais’ celebrated * Essay 
on the Means of distinguishing Antique from 
Counterfeit Coins and Medals,” to which he 
added many important notes and illustrations* 
Mr. Martin, in his Bibliographical Catalogue 
of privately-printed Books, has enumerated this 
and several others of Mr. B/a beautiful pro- 
ductions. But the works by which he was 
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moil dUtinmiied, are his 1 Enquiry into the 
Qnes^n, Whether die freeholders of Newcastle** 
opon-Tyne are entitled to vote for Members of 
Parliament for the county of Northumberland/ 
and his ' Glossary of North Country Words/ 
The first of those publications, replete with 
constitutional and antiquarian lore, received 
the high commendations of Mr. Hopper Wil- 
liamson and other lawyers, and the latter is ap- 
preciated wherever tne English language is 
known. Mr. B. had, at the time of hie death, 
made considerable preparations for a third 
edition of the glossary, and his only surviving 
son Mr. William Edward Brockett, with filial 


the beautiful works which he had displayed so 
much judgment in collecting. But he was not 
a bare collector , He knew the value of his 
books, in the intelligence and wisdom treasured 
in their pages, and the uses of his coins and 
medals, for the illustration and confirmation of 
history. 

“ Immediately after those sales, Mr. Brockett 
started de novo in his favourite pursuit of col- 
lecting. And he made such rapid progress in 
this delightful work, that when Dr. Dibdin 
visited him in 1837, the learned author of the 
Bibliographical Decameron, seems to have 
been astonished at what he saw and heard at 


matters relating to the literary, scientific, and 
antiquariart welfare of his native [adopted | 
town, have no limits and know no diminution. 
They rise up and lie down with him. One 


piety for the memory of his lamented father, | Mr. Brockett’s house. The greatest of Biblio- 
and to satisfy the demand of the public for ajmanisto thus expresses himself: ‘ In fact, the 
new edition of the work, has brought the pre- j zeal, activity, and anxiety of my friend in all 

sent edition through the press, availing himself — - ^ J 

of the kindly literary aid of Sir Cuthbert 
Sharpe ; George Taylor, Esq., of Witton-le- 
Wear ; Francis Mewburu, Eso., of Darlington ; , * , 4S 

the Kev. Dr. Darnell, of Stanliope ; Mr. John .thing particularly struck mo, in his closely- 
turner, of Newcastle, and other respected wedged miscellaneous collodion — the choice 
mends of his late lather, who have taken a and nicety of each article : — A yohlcn AVro, or 
lively interest in making the work as perfect as ja first Walton's Any lev, was as well nigh per- 
possihle. But the geniial diffusion of cduca- j feet as it might ho ; and his Horsley was only 
tion tends to make the English nation ‘ of one 'equalled by his I lock.' In another part of his 
language and of one speech/ and the time | book, Mr. Dibdin gives the reader the follow- 
seems not to he far distant when the north iing graphic sketch of his visits to Mr. 
country words, which Mr. Brockett has col- ; Brockett : — * More than once or twice was the 
iected with so much care, will, in the strictest 1 hospitable table of my friend, John Trotter 
sense of the term, he Archaisons even in Nor- j Brockett, Esq., spread to receive me. He lives 
^ umfi • comparatively in a nut-shell -hut what a 

1 he health of Mr. Brockett, for the last kernel! Pictures, hooks curiosities, medals, 
twenty-five years of his life, was such as to coins - -of precious value— bespeak his tliscri- 
preclude his going much into company, but he minuting eye and his liberal heart. You may 
spent such portions of his time as he could j revel here from sunrise to sunset, and fancy the 
spare from the laborious duties of his profes- domains interminable. Do not suppose, that a 
sion, in those literary and scientific pursuits for stated room or rooms are only appropriated to 
I. 1 , 80 ver y re fi ni 'd a taste and i his bahts* ; they are ‘up-stairs, down-stubs, 

ability, lie formed a splendid cabinet of coins and in iny lady's chamber' They spread all 
and medals, which, after a 6ale in June, 1S23, ; 
of ten days’ continuance, by Mr. Sotheby, of! 

spssssi st ‘Sr r 

4,260/. Mr. llrockett hatl a email collection of ,n *' le b r " ,ltam 0 

prints and portraits, which was, with that of ' , v ,, „„ fl . 

the late Dr. Whittaker, the historian, sold by . Olossary of North (.ountry J\ ords, an On- 
Mr. Sotheby, in January, 1824, and realised ^i na \ Manuscript, coii)]iilul by Mr. llrockett, 

60l.3s.6d. A catalogue of tl.c books, with the! 8 ^ arlh ^ Gcnuine Works published by 

ids of the Court of Henry VIII. 

Chester , 



■ ,«vw .a. • UIIU9C oaito itll. C% m J r 

Brockett had the gratification of seeing the \ , A 

most gifted men of the day in competition for s 1( Al y of A J ’ 

— — 1 Magna Charta, printed in gold, 51 1. 12s. 

* “The late Earl of Durham, then John ! Northumberland Household Book, 1770, 

George Lamhton, Esq., purchased some of the . 10 *; 10a ’* , „ .. , . 

brightest gems in the collection. The follow-; Wynne’s Works and Parliamentary W nts, 
ing is a list of them, with the prices at which I 1 5*. 

they were sold. They now constitute part of! Mr - Lam,,ton was mucU disappointed at this 
the library of Lambton Castle 8a,e * in not ,JU )' in 8 the splendid copy of 
Allan Tracts, Darlington (Collection of,) Bournes’s History of Newcastle, on large 
52/. 10$. paper, and illustrated with numerous drawings 

Edmonston’s Baronaginm Genealogicum, 6 ? nd P rint *> " hich wa ® purchased by Mr. Jupp, 
vole., 171. 1 7 s. 8 for 54 1. 12*.” 
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over the house— tendrils of pliaut carve and 
perennial verdure. For its size, if 1 except those 
of one or two Bannatyners , I am not sore 
whether this be not about the choicest collec- 
tion of books which I saw on ray tour. Mr. 
Brockett is justly proud of liis Horsley ; — he 
opened it with evident satisfaction. They are 
all ut Newcastle necessarily Horsley-mad. I 
suffered him to enjoy his short-lived triumph. 
His copy was upon small paper ; of most en- 
viable size and condition. * Were you ever at 
Belvoir Castle V observed I, ‘ Never,* replied 
he. ‘ Then take care never to visit it ; for 
there is a copy upon larck paper, such as j 


hers of PafKament for the County ofNorth r 
umberland. 8vo., pp. 53. 1818. 

Hints ,on the Propriety of Establishing a 
Typographical Societyin Newcastle-upon-Tyne. 
(200 copies printed.) 1818. 

A Catalogue of Books and Tracts printed at 
the private Press of George Allen, Esq., F.S.A., 
at Darlington. (100 copies printed.) 1818. 

A Letter to the Rev. Henry Phillpotts, M.A., 
Prebendary of Durham. 1819. 

Memoirs of Thomas and John Bewick, pre- 
fixed to the Edition of Bewick’s Select Fables. 
1820. 

Selecta Numismato Aurea Imperatorum Ro- 


cyc never beheld. Having seen and caressed 1 manorum Ex Museo Ioannis Trotter Brockett, 
if, you will throw this into the Tyne/' * I shall 1 Partes Prima & Altera. (32 copies priuted.) 
take care to avoid Belvoir Castle/ was my I 1822. 

friend's reply. ' ! A Glossary of North Country Words, in 

“ ‘Mr. Brockett may justly boast of a superb j Use, from an Original Manuscript in the Li- 
series of Roman yold coins, from Julius Caesar i brary of John George, Esq., M. P., with con- 
to Michael VIII. Paleologus ; and although 1 siderable additions, by John Trotter Brockett, 
his collection does not comprise every known F.S.A. London and Newcastle, 
variety, it contains all the specimens of any Newcastle-upon-Tyne : Printed by T. & J. 


rarity and interest. What renders it more pe. 
culiarly valuable is the exquisite state of pre- 
servation of the whole. But here are also 
British gold and silver coins of our Henrys 
and Edwards, and medals which illustrate in 
particular the local history of Newcastle. Nor 
is uiy friend a mere collector of these things. 
The numismatic blood tingles in his veins: lie 
deeply read 


is deeply read in numismatic lore; at times 

evincing the taste of Kckhel, and the learning _ _ , fI , 

of Rnsch.* I Newcastle - upon - 1 vne : 


Hodgson, for E'. Charnley, 1825. Pp. 243. 
GOO copies printed in crown octavo, and 32 
copies in royal octavo. 

A Glossary of North Country Words, in 
Use ; with their Etymology, and Affinity to 
other Languages ; and occasional Notices of 
Local Customs and Popular Superstitions. 
By John Trotter Brockett, F. S. A. London 
, and Newcastle. 

Emerson Charnley, 


“ It only remains for me to state, that in do- ! 
inestic life Mr. Brockett was a pattern of all 
that was amiable. His family participated with 
him in his favourite studies and pursuits, and 
his home was the abode of peace and happi- 
ness. Some years previously to his death, he : 
lost his eldest son, when that son’s genius was 


Bigg Market, and Baldwin & Cradock, Lon- 
don, 1829. Pp. 343. Reprinted, 300 copies 
printed in crown octavo, 50 copies in royal 
octavo, and 2 in quarto. Printed by T. & J. 
Hodgson. 

A Postscript to an Enquiry into the Question 
whether the Freeholders of Wewcastlc-upon- 


streamiug forth iu every direction, and indi- Tyne arc entitled to vote for Members of Par- 
enting a career of no ordinary character. He Lament for the County of Northumberland, 
sustained the shock with surprising fortitude, 8vo. Pp. 50. 1831. # 

but it may have been the remote cause of his Several Papers in the Arcliacologia .'Ehana. 

death, which occurred on the 12th of October, ; Tll6 following works were edited by Mr. 
1842, when our lamented Glossographer was n . 
only in the 5 1th year of his age. At the time Ur()C ve : 

of his death, Mr. B. was F.N,\., London, and. An Essay on the Means of distinguishing 
as 1 have already stated, of the Council of the Antique from Counterfeit Coins and Metals, 
Society of Antiquaries, and Secretary of the translated from the French of M. Beauvais, 
literary and Philosophical Society of New- with Notes and Illustrations by John Trotter 
caste-upon -Tyne. The Council of the Society Brockett, F. S. A. (209 copies printed.) 1S19- 
of Antiquaries, and the Committee of the j The Episcopal Coins of Durham, and the 
Literary and Philosophical Society followed the i Monastic Coins of Reading, minted during the 
remains of their old friend and associate to : reigns of Edward I., II., and III , appropriated 
their resting place, whilst his pall was borne to their respective Owners ; by the late Benja- 
by Dr. Iieadlam, Mr, Adamson, and other i min Bartlet, F. S. A. A New Edition, with 
friends, wbo had enjoyed a closer intimacy j Notes and Illustrations, by John Trotter 
with the eminently-talented and honoured in-' Brockett. (105 copies printed.) 1817 


dividual, whose loss was so generally de 
plored/* 

The following is a List of Mr. Brockctt's 
Works:— 

An Enquiry into the Question whether the 
Freeholders of the Town and County of New- 
castle-upon-Tyne are entitled to vote for Mem- 


A Short View of the Long Life and Rstigne 
of Henry the Third, King of England ; pre- 
sented to King James, 1627. (100 copies 

printed.) 1817. 

An Exact Narration of the Life and Death of 
the Reverend and Learned Prelate, and Painful 
Divine, Launoelot Andre wes, late Bishop of 
Winchester, 1650. (SO copies printed.) 1817- 



A Memoir on the Origin .of Priming.; ad- 
dressed to John Topham.Esq., F. R.& A.SS, 
By Ralph Willett, Esq., F. It. & A. SS. (32 
copies printed.) 1318. 

A Remembrance of the Honours due to the 
Life and Death of Robert Earl of Salisbury, 
Lord Treasurer of England., &c., IGI2. (136 
copies ] Tinted.) 1818. 

His Majestfc’s passing through the Scots 
armie; as also his Entertainment by Generali 
Leely. Together with the Manner of the 
Scots marching out of New-castle ; related by 
the best Intelligence. Printed in the year 1641. 
(101 copies printed.) 1820. 

An Experimental and Exact Relation upon 
that famous and renowned Siege of Newcastle, 
the Divers Conflicts, and Occurrences that fell 
out there during the time of Ten Weeks and 
odd days, and of that Mightie and Marvellous 
Storming thereof, with power, polit ic, and pru- 
dent Plots of Warre ; together with a succinct 
Commentarie upon the Batted of Bowden Hill, 
and that Victorious Battellof York orMarston 
Moore, never to lie forgotten, by hi in who was 
an eye-witness of the Siege of Newcastle, Wil- 
liam Lithgow, 1645. (‘201 copies printed.) 

1820. 

A^Particular Relation of the 'Faking of New- 
castle, expressing the faire m canes which were 
used to gaine the Towne : the Summons sent 
unto them, and the many Ta tters past betwixt 
His Excellency the Earl of Lcven, Lord Gene- 
rali of the Scottish Armie and them, with the 
Manner of Storming the Towne ; the Render- 
ing of the Castle, and their Condition since ; 
together with a letter from the Committee with 
tile Scottish Army to the Committee of both 
Kingdoms here; and sent by an E\pressc to the 
Commissioners of Scotland, Oct. 29, 1664. 
(200 copies printed.) 1825. 

A Full Relation of the Scots Martcli from 
Barwicke to Newcastle, with Eighteen Thou- 
sand Foot, Three Thousand Horse, Five Hun- 
dred Dragoons, and a Hundred and Twenty 
Pieces of Ordinance. Also, their Message to 
the Governour of Newcastle, and their Propo- 
sitions to the Cavaliers, and their several An- 
swers about the Surrendering of Newcastle. 
Together with a relation of xi. of the Erie of 
Warwick’s ships appointed to fall upon vii. 
ships which lay at Newcastle laden with malig- 
nants’ .goods, intended for Holland ; as it was 
delivered to the Parliament, by a Messenger 
from the Scot Armie, 1644. (202 copies 

printed.) 1827. 


THE LAW STUDENT. 

No. 8. 

DEFICIENT MEANS OF STUDY FOIt ARTICLED 
CLERKS. 

To the Editor of the Legal Observer. 
Sir,— I have from time to time indulged in 
hopes that your exertions in behalf of the ex* 
of professional education, would be at- 
tended witn the success they so richly merit. 


meLawStudeot. 

as well in the country as in the metropolis. 
Li this, however, I have experienced disap- 
pointment ; not to be wondered at, perhaps, 
when we consider the supineness of those whose 
anxious care ought to extend inself to the im- 
provement of the individuals committed to 
their care. 

It is a fact which I can assert without the 
slightest fear of contradiction, that beyond pro- 
viding the necessary office hooks of practice, 
the generality of country solicitors take no pains 
whatever in imparting legal instruction to their 
clerks. Young gentlemen, fresh from school, 
and unaccustomed to the bustle of business, 
are articled in offices of eminence, the principals 
of which receive premiums, ranging irom one 
to three or four hundred pounds ; ami so soon 
as the? articles arc executed, the clerks, being 
duly installed, arc left to their own guidance, 
to pick up, if they have the inclination, snatches 
of law, by occasional practice in copying drufts, 
or listening to conversation with clients. 

Well, what then arc the consequences* 
They are, in the words of Thomson, in his 
“ Suggestions” — “ That young men, being 
most naturally prone to case anti pleasure, find 
it more agreeable to spend their time in loung- 
ing and amusement s, attendance upon the 
ladies, &c., then in the grave employments of 
professional practice and study, for which they 
were placed in that situation, and for the ad- 
vantages of which a considerable premium lias 
been paid/’ 

But let us suppose, that so far as reading is 
concerned, the clerk is really wishful to benefit 
himself. — What ought he to read ? and in par- 
ticular , what ought he not to read ? The 
“Articled Clerks' Manual/’ a work of great 
benefit to clerks in general, and one which no 
tyro in the law should bo without, says that the 
number of hours daily “ mu -l not. be less tkun 
sir .— No person really in earnest reads less 
than this : if properly spread throughout the 
day, we do not think ten too much.” Now, 
this is excellent advice for such as can profit 
by it. But amongst the great number of coun- 
try clerks, is there one who can really carry 
this out ? Many of them are lightly worked 
certainly. No need for them to appear at the 
office before ten in the morning : no need for 
them to remain there later than Jire in the after- 
noon. They even may claim an interval of 
two hours for dinner-time ; but out of all this 
leisure,, not one person in twenty whom I know 
possessing it, do I find carrying out the advice 
I have quoted. And for a good and eimpki 
reason; he has no one to direct him:— his 
master attends not to his progress he has 
hired clerks who can do his work ; and is too 
much occupied by the business of his clients to 
bestow any thoughts on the education of his 
clerks. 

Let us turn now from those who possess the 
opportunity and neglect to improve it, to those 
who possess it not. I allude to the clerks 
whose pecuniary circumstances require a closer 
application to business than that bestowed by 
their more favoured brethren. They are re- 
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flniM'tb h^Mt Wtfiotote b$”fttae'»&4fce 1 4 
in£,%id ttfef c ijuU it’ trt Vcr' , b£fofe 


„.- , , . /often 

bo late is'elght fn the evenmgv They hare an 
interval of in hmirfor dinner, elroiWiout. - 
Now where is the opportunity to* read ten or 
sfc^fcours'aday ? An hmir in the morning, 
and perhaps two hours at night, will be the 


to visit and-get. togetfwr ,,tb»^fqessM, to ad- 
dress the ,wurt f pn&f o wty 
court for toe summonses, 
suppose he wili get by many hotirs harsMwte 
work. The same, observations will apply, 
though the legislature alloyr him 5 b# there 4 dr 
bis trouble. Is it, sir, pretended, that any 


Utmost time a working clerk' can spare; and J gentleman of respectable pusiiiess will etttplov 

reside some j himself in this way ? or is it intended to chtftte 


often not even that; for he may reside 
miles from the office ; and much time maybe 
consumed emdo et redeundo. 

Having pointed out evils or abuses, it would 
ill become me to quit the subject without sug- 
gesting a remedy if I am able to do so —and 
there is a remedy ; one that will benefit both 


way i 

all over the country a set of practitioners ’iBifih 
loose qualifications, and still looser moral# ? 
Why, the same authority that tells an attorney 
he shall not make more than 5s. or 10s. for 
each job, requires him to pay 185/., (reckoning 
compound interest on the stamp duty,) before 

« i « « i v . i . .V • i J. ! _ _ 


the classes of clerks, the rich and the poor . 1 he shall be allowed to make these mighty gains, 
fiet the country solicitors establish law lec- j The education of an articled clerk costs (con- 
tureh let them encourage the formation of i sidering his unproductiveness to himself while 
societies for mutual improvement amongst ! under articles) at least 1,000/., and I should be 
their clerks ; — let them afford leisure once or ! glad to be informed whether his practice in the 
twice a week for the attendance of their clerks | “ Small Debts Court ” would be likely to give 
at lectures, readings, or discussions ; — and the ; him 5s. per cent, on this sum. I think, sir, 
consequence cannot fail to he beneficial to both, it is no monstrous proposition to say, that an 
The clerks will acquire theoretical knowledge j attorney is entitled to a fair and adequate re- 
and become anxious to reduce it into practice ; ' numeration for his trouble and for the appli- 
and the masters will secure much and valuable \ cation of his information to the affairs of his 
aasistance from them in matters too important client. 

to be confided to the more engrossing clerk. j Fas. 

In conclusion, while I apologize for trou- 1 

bling von with this long letter, let me add, that VftTTr „ fll . IT 

1 would not have done so had I not thought ! . . _ * * , . 

it might tend, in some slight degree, to the A - ls the i owner of a farm which he mort- 
realizntion of a plan similav to the one I have « a K C8 , t0 B ’. wh ° enters into possession and 
mentioned. I am convinced that there are !'“? 'he receipt of the rents. During the time 
many solicitors who would willingly ioin in he is mortgagee in possession, the agent of the 
promoting the good work; and, cm behalf of , inortgagee lets the land to C. at a yearly rent, 
the clerks, I think I may safely add, that to J ’’ the owner, dies, devising the estate to 

them it would be a boon, of no little value. ! ‘ m tl us !’ * ie c8tate 18 hy the mortgagee 

! by auction, and does not realize sufficient to 


Z. 


pay principal and interest. Subsequent to the 
sale by auction, and previous to the completion 
of the purchase, D., the trustee under the 
, mortgagor’s will alone, gives notice to tlie 
[ tenant to quit. Is the notice valid r The rent 
( was paid to the agent of the mortgagee, 
i Civis. 


SALE OF TITHES. — RAILWAY. 

1. If a lay impropriator, where the tithes 
have been commuted, sell several of his rent 
charges to the respective landowners, what 
; title must be given them before they will be 


SELECTIONS FROM CORRESPON- 
DENCE. 

THE SMALL DEBTS BILL. 

Si h, — W hile others write so frequently to 
you on the principles of this very objectionable 
measure, the like of which you nave for many 
years consistently opposed, will you give me 
leave to draw attention to the clause relating 
to advocates and their fees, (s. 97) : — a clause 

^ry importain to attorney*, and which, in fact, ; "“titled’ tomefge such rent charges ? ' Will not 
".“ d J* * he ' W" 1 *" of measure tocon- ! si le recei f t for the sale an 3 a receipt for 

stitutc toeir chief objection to it. (uving them, ; th * hase ‘ noney be 8U ffi cl cnt ? 

ae a class, credit or acting from i higher motives , A rai i road projected and carried Mlt 

lum those imputed. I wouhl ask, is it anything ; th h a parish of Uich the tithes were be- 
hut fair and proper that thev should protect fore * om ^ utedi Can ^ tithe 

-owner call 

their. ow*i interests ? I would also ask, if any ; the directors for payment of the whole 
thing can be more insignihcant, more pitiful, J h rent ch up £ n \he lands through 
Ilian the remuneration here provided 2 No- ■ * • ■ u ® j ® f 

.hi.., if ih.dcbti. »„d., „d ,»d . b.7.v« rare 

taehwwdo not generally require toe inter- vision geparate]y> and separate distraints be 

ifK.lt T7V* "™»e upon each land, or WM one notice for toe 

5SJW ^ *a ,ega i * whole be sufficient ? And may on* distraint be 

inythese ca&m to. get wp. evidence. \ 


J. A. W. 
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Selections from Correspondent 

VALUE OF COPYHOLDS. 

In my progress through that volume written 
by Mr. Joshua Williams for the use of Stu- 
dents in Conveyancing/ 9 I have tumbled into 
a quagmire of perplexity, from which it would 
be a superlatively Samaritan act of charity to 
extricate me. Perhaps you will perpetrate this 
little labour of love. In the chapter “ Of es- 
tates in copyholds,' 9 the author of the above- 
mentioned book, after informing his readers 
that the lord of the manor “ possesses a right 
to all mines and minerals under the lands, and 
also to all timber growing on the surface /' but 
that he “ cannot come upon the lands to open 
his mines, or to cut his timber, without the 
copyholder’s leave,” draws this strange con- 
clusion : — “ Hence,” he says, “ it is that tim- 
ber is so seldom to be seen ujum lands subject 
to copyhold tenure Now this does appear to 
me to be a most absurd non sequifur. Surely 
every one of common sense would coine to the 
veiy opposite conclusion. For if the lord can- 
not cut down the timber and the copyhold 
tenant cannot cut down the timber, it would 
be natural to suppose that copyhold lands 
would be covered with trees rather than desti- 
tute of them. 

Tyro. 


SERVICE OF WHIT. 

Sir, — Being a subscriber to your invaluable 
work, and I hope improved by its perusal, I 
take the liberty of putting a question to you, 
namely, — within what period must you indorse 
the memorandum of service on a writ of sum- 
mons ? Now, Sir, this seems a simple question, 
but there arc so many conflicting opinions on 
the subject, that I should like to have your 

advice. F. F. 

• 

[After a writ has been served, it is requisite, 
within three days at least, to indorse on the 
writ the day of the week and month of buch 
service, otherwise the plaintiff will not be at 
liberty to enter an appearance according to the 
statute, and the affidavit on which the appear- 
ance is entered must state the day on which 
the indorsement was made. See the 3rd rule 
of Michaelmas Term, 3 \V. 4, 1832. For the 
forms, see Bagley's Practice, p. 81, No.’s 10, 
11.— Ed.] 


ANALYTICAL DIGEST OF CASES. 

REPORTED IN ALL THE COURTS. 

Court* of Appeal — ?i;ou«te of 3fort>*. 

ACCOUNT. 

See Trusts . * 

CHARITY. 

Corporation . — Prohibition against alienation. 
—Pleading * — The act 39 E2i«* < c< 5, enables 
“ ail and every person and persons ” to found 
hospitals for the poor, and to incorporate them : 
— A municipal corporation is included in the 


words every person and persons,” and^may 
exercise the powers given by tbs act. A vo- 
luntary conveyance of real estates to a charity 
is not defeatea by a subsequent conveyance of 
them for valuable consideration. Real-estates 
conveyed to, and vested in, an hospital founded 
under the act, 39 Eliz. c. 5, cannot be alienated 
by the hospital, nor can it confirm an alienation 
of them by the founders. A municipal corpo- 
ration voluntarily founded an hospital under 
the act 39 Eliz. c. 5, and purchased real estates, 
and caused them to be conveyed to the 
hospital, but which were kept under the con- 
trol and management of tne founders, who 
afterwards sold and conveyed them for valuable 
consideration, granting to the purchasers co- 
venants for title and indemnity against tlie 
claims of» the hospital. The founders applied 
the money produced by the sale, together with 
other monies of their own, in the purchase of 
an estate at \\\, and they paid annually to the 
hospital more than the reals and profits of the 
sold estates. The hospital at ’first concurred 
in that arrangement, and acquiesced in it for 
120 years ; after which the Attorney- General 
and the hospital, by information and bill, 
claimed a part of the estate at W., bearing the 
same proportion to the whole, estate that the 
produce of the sale of the hospital’s estates 
tore to the whole purchase money of the estate 
at W. : Held, 1st, That the estates conveyed to 
the hospital were well vested in it, and could 
not be sold without an act of parliament, and 
therefore a decree directing the hospital to con- 
firm the sale, was in that resect erroneous. 

2nd, That if the hospital’s concurrence ami 
long acquiescence in the arrangement for the 
sale of its estates were held to bar its right to 
recover them, or a commensurate portion of 
the estate of Sv., the Attorney-General's right 
to protect the charity still existed. 

3rd. Semhfe , that though the hospital's bill 
should be dismissed, the Attorney General's 
information would be retained. Corporation 
of Newcastle v. The Attorncy-lienrraf and 
others , 12 C. & F. 402 

CORPORATION. 

See Charity. 

DELAY. 

See Divorce • 

DIVORCE. 

1. Delay explained. — A husband, immedi- 
ately after his wife's elopement, brought on 
action and obtained a verdict for damages 
against the adulterer, and also proceeded against 
the wife in the Ecclesiastical Court, and ob- 
tained a divorce there, but did not for five 
years from the elopement apply for a divorce 
in parliament. 

The delay was held to be sufficiently ac- 
counted for by the absence of the wife in 
America, fend by the inability of the husband, 
ill consequence of his affliction, to attend to any 
business. • In the matter of Heaviside's Direr ev 
Bill, 12 C. & F. 333. 

*2. HusbahtPs conduct, ^ A husband lived 



411 Amaiyticml Digest, : C hurts <£ Appeal* 


separate from bis wife for many years, without 
making any provision for her mam tens nee from 
his means which were sufficient : HM, not to 
be entitled to a divorce, though the adultery of 
the wife was clearly proved. . fa the matter of 
Simmons 9 Divorce Bill, 12 C. & F. 339«. 

3. Neglect. — Practice . — Standing, orders . — 
In prosecuting a divorce bill, a letter written 
by the wife, admitting her adultery, but’ imput- 
ing the blame to her husband for neglecting 
her and exposing her to temptation, is to be 
regarded more as an excuse invented to palli- 
ate her guilt than as founded in truth, and 
therefore, does not require strong rebutting 
evidence. 

The husband's attendance at the bar on the 
second reading of his bill for a divorce, in 
c ompliance with the standing order, ^Vo. 142, 
may be dispensed with, on petitioA of his at- 
torney, showing reasonable grounds for his 
non-attendance. In. the. matter of Schuldhanis 
Divorce Bill , 12 ( ’. & F. 363. 

4 

FACTOR. 

Trorer. ** Intrusting Factor's Act . — A 
foreign owner of goods consigned them to a 
factor in London, to whom he indorsed the 
bill of lading in blank, and transmitted it, with 
instructions to receive and sell the goods. 
The factor received the goods, paid the freight 
and charges tliercon, and entered them in his 
own name at the Custom House, liy reason of 
which, and without the urivity or express as- 
sent of the owner, he obtained a dock warrant, 
which lie pledged for advances beyond the 
amount for which, as a factor, he had a lien on 
the goods : II eld, that under these circum- 
stances, he was not intrusted with the dock 
warrant, uithin the meaning of the 2nd section j 
of the act 6 Geo 4, c. 04. | 

There is a distinction between persons in- 
trusted with goods and with the documents 
mentioned in the act.. 

An intrusting with the bill of lading, for the 
purpose of the sale of goods, >s not an intrust- 
ing with the dock .warrant which represents 
those goods, notwithstanding that the posses- 
sion of the bill of lading enables the holder of 
it to nht un possession of the dock warrant. 
Jlatjidd v. Lewis, 12 C. & F. 343. 

FOREIGN JUDGMENT. 

/ 'tea. — Si/fficit u eg of avmn cuts. — J udgmen t 
was given by competent tribunals in France, 
against (varans, in an action brought by him 
against persons with whom he had been con-- 
nected in a loan transaction, for the purpose of! 
obtaining from them an account, and payment 
of his share of the profits in the loan. He 
afterwards filed a bill in the Court of Chancery 
against some of the same persons, and for the 
same purposes, charging that the proceedings 
and judgment of the French tribunals were 
contrary to justice, and were not final and con- 
clusive, and also, that subsequently to the date 
of the said judgment further profits accrued to 
the defendants from the said loan, and be 1 
claimed a right to a share of them : Held, that 
a plea of the foreign proceedings and jndg- 


: ment, set forth in substance and effect, filed 
by the defendant to the bill, supported by aver* 
i meats, that the matters in issue in the roseifgu 
tribunals were the same as the matters pfcf m 
issue by the bill, covered the whole of the 
matters comprised in the bill, and was a suffi- 
cient answer thereto. 

In pleading a foreign judgment, it is not ne- 
cessary to set forth the proceedings and judg- 
ment at length. Ricardo v. Garcias , 12 C. (k 
F. 368. 

husband’s conduct. 

See Divorce , 2. 

NEGLECT. 

See Divorce, 3. 

PLEADINGS. 

See Charity ; Foreign Judgment . 

TROVER. 

See Factor . 

TRUSTS, 

Public purposes . — Parties interested . — Ac- 
count . — In an agreement between King James 
I. and the city of London, in 160{), for a grant 
by the king of lands in Ireland, to be planted 
and colonized by the city ; it was stipulated 
that 20,000/. should be advanced, to be ex- 
pended on the undertaking. The city com- 
pulsorily levied that and other sums for the 
[ same purpose, upon the incorporated companies 
I of London. The king afterwards granted a 
; charter, creating a corporation, (The Irish So- 
ciety,) the members thereof to be from # time to 
time appointed by the city, for the management 
of the plantation, and to whom the lands were 
thereby granted for ever. The greater part of 
the land was aftcru ards divided in severalty 
between the companies in tin? proportion of 
t heir contributions to the sums levied on them ; 
lmt the town lands, ferries, and fisheries, 
were retained by the Irish Society, who, 
after applying part of the rents and profits to- 
wards the building of churches, schools, and 
other public purposes beneficial to the planta- 
tion, divided the surplus among the companies. 
One of these filed a bill against the society and 
other parties, charging that the society* were 
trustees for the companies, and were guilty of 
breaches of trust in applying among their own 
members large sums in gifts, and in travelling 
and other expenses, and calling on them for an 
account : Held , that the Irish Society were con- 
stituted trustees for permanent public purposes 
independent of the companies, and had a dis- 
cretion in applying the funds arising from the 
property retained by them to those purposes : 
that though they- were accountable to the 
•rown for anv neglcc- of their duty as trustees, 
and also to tfie city of Iiondon for misconduct 
in the management of the property, they were 
not acc ounta ble to the companies. Skinner's 
Company v. Frisk Society arid others, 12 C. & 
F. 425. 
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RECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 


REPOHTKD BY 


BARAI9TBB9 OP 
COOXTt. 


TH8 8B7IRAL 


SFtcC'Chanerflflr of tfittfanto* 

Bui winkle v . Vorwing. July 24 th, 

DISMISSAL OF BILL. — PAYMENT &F MONEY 
OUT OF COURT. 

A defendant, who has paid tnoney into court 
is entitled , on the dismissal of the ?)ill % to 
hare it repaid to himself, without notice to 
the other parties to the suit . 

Tuts suit was instituted for the administra- 
tion of a testator’s estate, and the defendant 
had paid into court, a sum of money admitted 
to have been received by Inin as executor. An 
order having* since been obtained for the dis- 
missal of the hill, a petition was presented by 
the defendant for repayment to himself of tin* 
atnoun* paid info court. Pending the proceed- 
ings, thc'pUurititrf' solicitor had been trans- 
, ported for felony, and the petition could not 
the rents, or to perform any of the other duties j therefore he served in the regular way, and 
of his office, another person had, with the con- ; although some of the plaintiffs had been served 
currence of all parties, received the rents and personally, the defendant had been unable to 
managed the property, and application was now i serve the - others, as thev could not be found, 
made by petition for an order that such party j Mr. Craig, for the defendant, asked for an 
should be allowed to pass his account, instead j order on the petition. 

of the receiver. j The Vice-Chancellor said, that as the money 

Mr. Poole supported the petition. I had b.?en paid into court by the executor, he 

The Master of the Bolls said, that on an j was entitled to have it out again on the suit 
affidavit being produced, that the party in \ being dismissed, and be did not consider ser- 
oucstion had attended to the. management of j vice of the petition necessary. 

the property, lie would make the order; but: 

whether he would be allowed any salary might j 
be questionable. 


Itultt Court. 

harking v. Oldham , July 24th. 

INCAPACITY OF RECEIVER. 

Where a receiver has become mentally incapa- 
citated front performing the duties of his 
office, the court will allow the person who j 
has managed the estates to pass his accounts 
in lien of the receiver j but whether any 
salary will be allowed to him (jittery ? 

In this case the receiver havirg shortly after 
his appointment become incompetent to manage 
the estates of which he was appointed to receive 


Mason v. IVakeman. July I bill. 


Btigh v. Bossies. July 2uth. 

m 

EVIDENCE. - CERTIFICATE OF BURIAL. j 

Semble. Production of a certificate of war- | 
riaye may be dispensed with oil a petition j 
for the transfer of a fund in courts provided 1 
evidence of the marriage be given by par- ■ 
ties present when the ceremony was per- \ 
formed , and if is supported by other cor ■ 
roborati « *e circ nmstu >/ ces. 


n K M r K K E It. — E X c: K I’T 1 0 NS, — CO N ST RUC- 
TION OF ORDER ;is OF AUCi. I S I l . 

If a general demurrt r will lie to a bill, a de- 
ft infant may , under the IS**/// Order of 
August, is 1 1, decline answering such por- 
tions of the bid as he objects io answer , 
although he may hare answered the re- 
mainder. 

This suit was instituted by a parly claiming 
• to be tenant in tail of certain freehold and 


j copyhold property in Hereford, and the hill 
Tins was a petition for the transfer of a j prayed, among oth.w things, a discovery and 
fund in court to the trustees of a settlement an account of the rents and profits. The defend - 
made on the marriage of the petitioner and his j nnt answered certain portions of the bill, but 
wife. The marriage was celebrated at Calcutta, declined answering ihe remainder, on the 
on 2*2nd of April, 1834. and a settlement of the '.ground that an affidavit denying the posse* - 
fund in question was executed Borne months . aion of the title deeds ought to have been an- 
previous to the marriage. Evidence of llio 1 nexed to the bill, which had not been done, 
marriage was given by the affidavit of two per- | Exceptions were thereupon taken to the an- 
sons who were present at the ceremony, and ' surer for insufficiency, which were referred to 
also by the affidavit of the husband, and the 1 the Mnst?r and allowed by him, be stating his 
execution of the settlement was also proved ; j opinion that it was not intended hythe.’ixtli Order 
but a certificate of the marriage had not been that the Master should decide upon u question 
obtained, the object being to get a transfer of ! of general demurrer. The defendant excepted 
the fund while the petitioner remained in Eng- j to this report, and his exception now came on 

' for argument. 

Mr. Stuart and Mr. Bay ley, in support of the 
answer, contended that the teruiu of the order 
were so clear and explicit, that it was impos- 
sible any different construction could be put 
upon it to that which had been held in Tip- 
pmg r. Clark , 2 Hare, 392, and Drake r. 
Drake, ibid* 6 4JT. 

Mr. G. IF. Collins, contr&, cited Maddeley v. 


land when he had come on furlough 
Mr. Nichols for the petitioner. 

The Master of the Rolfs felt inclined to dis- 
pense with the certificate and to make the 
order ; but on being informed that the parties 
were not prepared with a certificate of the 
burial of the tenant for life, he refused to inter- 
fere, and ordered the petition to stand over. 
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Superior* ifowrtsf i§f&/L 

nuplfolU s i»a tjwwj oj toaiai ftm. 


Curwen.% Coll. 151,, in which it tad been decided j 
that thr nrdef 'flra noltext^iWf 'to a c&’dfc' where | 
ii^rrogatories are objected ito onlr/on the! 
ground that -r demurrer to the whole bill, if! 
filed in tyne, would have been sustainable ; also 
Mbits wotih v. Howard, 2 Col., 145. v 
'The Vice-Chancellor said, the real question 
Be'hacl^to decide was what was the inference to ! 

Weflrawn from the language of the order. His : 
llbhour i.aid his attention had been particularly ! 

£djled to tlie point in consequence of the dir- ! 
rWence of opiuion between Vice-Chancellor 1 
Knight Brace and Vice-Chancellor IVigram as 
to the proper construction of this order, the 
former of whom was reported to have said that 
it would be most inconvenient if the Master 
\fcerfe to bte required to decide as to the pro- ! 
pru-tv of a demurrer. To that view.hifc Honour! 
srtid nc could not subscribe, for he thought the ! 
arrangement would be very convenient. Butj 
be that as it might, his simple business was i 
with the order itself, and he had nothing to do 
with the views entertained by others. It was 
clear in the case his Honour had supposed that 

when there were 1,000 interrogatories und . « , -* « - 

only one had been answered, the Master must impounded them, provided them with proper 
decide on the ground of the general demurrer. f° 0( h and * at the expiration of seven days, sold 
In this view he was justified by the opinion of two of them by public auction and applied the 
Vice-Chancellor IVigram , who was known to proceeds of the sale in discharge of the value of 
have taken a prominent part in the compilation 8Uch fot > d an(I expenses of the sale as he law- 
‘ “ ‘ »uld therefore allow the fud y might under the statute 6 & 7 \> . 4, c. 59, 


toSa'M w-wtffcV* 
m'W*^*w* 

reiinburse 

^ , rendering 

the overplus, if any , to file owner of stick 
horse, fyc. To an action / of trespass for 
taking seven horses and selling two, the' de- 
fendant pleaded that the horses were ttts - 
passing, $*c., and that he sold two of them 
to reimburse himself for the expense of the 
keep gf all . 

Held, after verdict for the defendant, that the 
plea was bad for not alleging that it be- 
came necessary to sell two of the horses in 
order to defray the expenses incurred ; and 
a rule was made absolute for judgment non 
obstante veredicto. 

This was an action of trespass tried before 
Mr. Baron Parke , on the Norfolk circuit, and 
to so much of the declaration as related to taking 
and impounding seven horses, and selling two of 
them, the defendant pleaded, that the said horses 
were wrongfully depasturing in his close, that he 


of these orders. I le should 
exception to the report. 


Clare v. Clare. June 22nd. 


s. 4. Replication de injuria . Verdict for the 
defendant on that issue. A rule was afterwards 
obtained on behalf of the plaintiff', for judg- 
ment non obstante veredicto , on the ground that 
hill, amendment of. — constiuttion of the plea does not justify the act of trespass 
OHDKH Mi, art. J'.J, axd oiuiER GO of complained of, because it does not allege that 
may, 1 S45, j there was any necessity to sell two of the horses 

in order to defray the expenses incurred. 

Mr. Gunning and Mr. Couch showed cause. 
The 4tli section of the statute provides against 
animals being kept in the pound without food. 


Jl'7/m? a bill has been amended under the above 
orders, it cannot be further amended even by 
adding parties , without a special order for ■, 
the purpose . 

The hill in this case was filed for the admi- 
nistration of the trusts of a will, and a refer- 
ence to the Master having been ordered, to see 


and directs that the person impounding shall 
give them proper nourishment, and the remedy 
given to reimburse himself is twofold, — either 
to go before a magistrate who has power to 


it* all proper parties were before the court, the order him a sum not exceeding double the 


Master had found that the personal representa- 
tive of one of the parties interested was not a 
party to the suit. 

Mr. Bird now moved for an order of course 
to amend by adding such party, but the bill 
having been previously amended, and the 
Master of the Rolls having held that in such a 
ease it* was necessary to give notice of the 
motion, 

The Vice-Chancellor said, he should follow 
the rule laid down by the Master of the Rolls, 
and that a special order must therefore be 
obtained. 


value of the food supplied ; or, after the expi- 
ration of seven days, he may sell such animal, 
reimburse him sell, and return the surplus (if 
any) to the owner. The plea is good after ver- 
dict, and justifies the act complained of. No- 
thing in the statute is said as to the averment, 
that it became necessary to sell more than one 
of the animals impounded. The interpretation 
clause (21 sec.) enacts that the singular shall 
include the plural. [Lord Denman, C. J. 
You must contend you might sell all seven 
horses for a feed of corn supplied to each.] 

: The statute will admit of that construction, be- 
• cause each animal is liable to be sold to reim- 
burse the party for the food supplied to it. 

I The defendant is at liberty to sell after the ex- 
i piration of seven days, but he has no power to 
j make a second sale, provided the proceeds of 
TRESPASS. — pleading.— SALE of cattlr j the first are insufficient, and it may frequently 
UNDER 5 & 6 w. 4, c. 59, a. 4. be very difficult to decide whether at a public 

The statute 5 <* 6 4, e. 59, «. 4. prorides, j auction the proceeds arising from the sale of 


«ftticcu , < JBtticTj. 

(Before the Four Judges.) 
Jjeytonv. Hurrey , — Easter Term, 1846. 



one of fte anaamls will be sufficient to cover all 
the ^peoaesx^rr^i, flub U ’nil' such 

an abuse of power as would 'make the defend- 
ant a trespasser db initio. The plaintiff, to 
have availed himself of this object 5)h* should 
have new assigned. Shorland v. Govettf 
Smith v. Eggiuton. b 

Mr. Sergeant Bytes , contnX The plea must 
follow the authority given by the statute, which, 
on a fair and liberal construction, must mean, 
not that each horse may be sold for the cost 
incurred by each, but that one or more may be 
sold to defray all the expenses, and if it should 
become necessary to sell more than one, the 
necessity to do so must be alleged on the plea 
in order to justify the trespass. (Stopped by 
the court.) 

Lord Denman , C. J. I think the word 
'* shall ” must in the 4th section of this statute 
be read “may.” The person who sells is 
bound, after reimbursing himself, to pay the 
difference between his claim and the produce 
of the sale to the owner. The amount of his 
claim is limited. The statute gives him power 
to sell, hut at the same time he must exercise a 
sound discretion whether the sale of one or 
more horses is necessary to reimburse himself ; 
and the plea should show that in the exercise 
of that discretion the sale of two of the horses 
did become necessary. 

Mr. Justice Williams . The question is, 
whether the plea discloses a defence under the 
act of parliament. The statute gives two re- 
medies, the one is, that the defendant inay sell 
the horses in order to repay himself the ex- 
penses incurred, rendering the overplus, if any, 
to the s wner. What is implied by that is, 
that those sold were necessary for the purpose 
of reimbursing himself for the food supplied ; 
therefore, I think this plea is bad, because it 
does not aver that the sale of these horses be- 
came necessary for that purpose. 

Mr. Justice Coleridge. I am of the same 
opinion. The defendant seeks to avail himself 
of a statutable authority, and the question is, 
whether the plea is good under the statute. 
The power is to sell either one or more that 
may he required to defray the expense of the 
keep. Here the defendant has sold two horses 
tc pay for the keep of seven for seven days, 
ana I think he should have shown a reasonable 
necessity for doing so. It has been said in ar- 
gument, that there is no power under the 
statute to make a second sale, if the produce of 
the first should prove insufficient, but I do not 
see anything in the statute to prevent a second 
sale, provided it should be rendered necessary. 

Lord Denman, C. J. The rule will be .abso- 
lute for judgment non obstante veredicto . We 
do not say that the defendant is a trespasser ah 
initio . 

Rule absolute for judgment non obstante 
veredicto* 


» 5 Bar. & Cress. 483, 
► 7 Adol. & Ellis, 167. 
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PA f YMXXT OF AldKKY INTO' 

■’ S AULT.-*— JU STICK. ■-•-'EX GrOlD 

• In trespass for breaking the ptaintffis 

and seizing and laying hold qfthe pjmh* 
tiff and ejecting him therefrom, the d~ 
ant paid 25 L into court , upon the stflictpicy 
of which issue was joined and a verdi cl fqyiid 
for defendant. On motion for judgnienr 
non obstante veredicto, on the ground that 
under the 3 <J* 4 IV. 4, c. 42, s. 2\, money 
could not be paid into court in actions for 
assault and battery. ( 

Held, that the plea was good , inasmuch as* 
for anything which appeared on the record* 
it might have been pleaded by n justice or 
excise officer, who are not required by the 
rule of Trinity Term, 1 Viet., to state the 
character in which they plead it. 

Trespass for breaking and entering the 
plaintiff’s close, and seizing and laying hold of 
the plaintiff and ejecting and expelling him 
therefrom, the defendant, by leave of a judge, 
paid 25/. into court in satisfaction of tile 
damages. The plaintiff replied that he had 
sustained damages to a greater amount, upon 
which issue was joined and a verdict found for 
the defendant. 

Gray obtained a rule nisi to enter the judg- 
ment for the plaintiff non obstante veredicto , 
or why iudgiru nt of repleader should not he 
awarded, on the ground tlml money could not 
lie paid into court in an action for assault and 
battery. He referred to the 3 & 4 W. 4, c. 42, 
s. 21, which enacts that it shall he lawful for 
the defendant., in all personal actions, (except 
actions for assault and battery, false imprison- 
ment, libel, slander, malicious arrest, or prose* 
cution, criminal conversation, or debauching of 
the plaintiff’s daughter or servant,) by leave of 
any of the superior courts, or a judge to pay 
into court a stun of money by way of compen- 
sation or amends, &c. 

Whately and Unibank showed cause. 'Die 
argument fully appears from the judgment. 
They referred to 24 Geo. 2, c. 44, s. 2 ; 3 & 4 
Will. c. 53, 88. 34, 38, 106 ; 8 & 9 Viet. c. 87, 
88 . 30, 48 ; 7 & 8 Geo. 4, c. 53, 8 . 104 ; Co/verl 
v. Mogg, 10 Adol. & K. 632, Hobart, 164; 
Griffith v Williams , 1 T. It. 710. 

Cur. adt\ volt. 

Pollock, C. 13., delivered the judgment of the 
the court. (After stating the facts his lordship 
proceeded.) Mr. Gray insisted that, underlie 
3 & 4 W. 4, c. 42, the court or a judge had no 
power to permit money to be paiu into courtfin 
an action for assault and battery, as this Is. 
Messrs. Whately and Unthank snowed cause, 
and their argument was, that although the plea 
would not be sanctioned by thc^ & 3 W. 4, 
yet that there were cases in which persons filling 
a particular character had a power of pleading 
iq this form to actions of ba^r^ aniJLU^afpiie 
the plesj was not necessarily Jpqd-.. The in- 
stanceS ' were those ^ of, jpsyices excise 
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officers. The 24 Geo. 2, c. 44, s. 4, enables a 
justice, (in an action for anything done in the 
execution of his office,) by leave of the court, to 
pay into court such sum as he shall think fit, 
whereupon such proceedings, orders, and 
judgments shall be had made and given in and 
by such court as in other matters where the 
defendant is allowed to pay money into court.” 
The 3 & 4 W. 4, c. 53, s. 106, which received 
the royal assent fourteen days after tlie 3 & 4 
W. 4, c. 4 2, gives a similar power to excise 
officers. The 8 & D Viet. c. 87, which was 
also cited, docs not apply, for it did not receive 
the royal assent till the 4th August, 1845, 
which must have been after the trial of this 
cause. At the time of passing the acts of the 
24 G *o. 2, and 3 & 4 W. 4, c. 53, the mode of 
paying money into court was by an order strik- 
ing til * amount of the money paid out of the 
anion it of damages, and preventing the plain- 
tiff from recovering, unless he proved beyond 
the amount paid into couit. The consequence 
was, that the court or judge making the order 
not only exercised the discretion as to allowing 
the payment, but determined whether the de- 
fendant was a justice or officer, and whether he 
was acting in execution of his office in the 
matter which was complained of in the action. 
After the passing of the 3 & 4 \Y. 1, c. 53, the 
new rules were made hy the judges, and the • 
money paid into court must, no doubt, be paid 
according to the rules, whether hy a justice or 
excise officer, and the question is, what form of 
plea is required by the new rules in such eases. ; 
The rule 17 is, that the payment shall be j 
pleaded in afl cases and as near as may be in j 
the form set. out mat at is mat amt is, which form 
is amended by rule, in Trinity Term, 1 Viet. 
If it had been intended that in the special cases ; 
of justices and officers entitled to pay money 
into court by different statutes the character of j 
the defendant should be stated in llie plea, it ( 
is very reasonable to suppose that the rule \ 
would have provided for such a statement. It 
has not done so : all character of the defend- ! 
ant is omitted, and there are very strong! 
reasons why it should be, for the effect would | 
be to give the plaintiff* the power of taking ■ 
issue on the fact of the defendant being such j 
justice or officer, and also on the fact whether j 
lie was acting in the execution of his duly, and 
thus transferring to the jury the right to decide 
those questions of fact which at the time of the j 

pasringjpf the 24 Geo. 2, c. 44, and 3 & 4 W. 
4, c. 53. and the then prevailing practice were 
determinable, and conclusively determinable, 
by the court only, or a judge subject to appeal 
to the court. The object of the new rule was 
only to put the statement of payment of money 
into court on the record, and so save the de- 
fendant the trouble and expense of proving the 
judge’s order. We think that the true con- 
struction of the rule is, that the form is to be 
adopted in all cases of payment of money into 
court in any action, without stating the charac- 
ter of the defendant, and that the provision that 
the plea is to be “ us near as may be ” in that 
form, and “ mutatis mutandis," is only to 


authorise such alteration as may be necessary 
in order to adapt the plea and the names of the 
parties, to the form of the action, to the sum 
paid, and the like. We therefore come to the 
conclusion that this plea is good, because for 
anything that appears on the record, according 
to which alone we are to give judgment, it may 
have been pleaded by a justice or officer entir 
tied by statute, and the new rules together, to 
8ueli a plea. 

Rule discharged. 

L -I- — — 

&*nfcruptcj>. 

In re Peter Flinton . 12th August, 1846. 

COMPULSORY ACT OF BANKRUPTCY. 

Insufficiency of excuse for non-appearance of 
a trader debtor , summoned under the 5 6 

Viet. c. 122. 

A creditor filed an affidavit of debt in this 
court, pursuant to the provisions of the 5 & 6 
Viet. c. 12*2, and P. Flinton, the trader debtor, 
was duly served with a summons in the usual 
form, calling upon him to appear this day, and 
admit the demand, or depose on oath that he 
believed he had a good defence to such 
demand. 

The trader debtor did not appear to the sum- 
mons, but in his stead his solicitor appeared, 
anrl produced an affidavit made by a third 
person, who described himself as a surgeon, 
staling that the party summoned could not at- 
tend by reason of illness, and thaf his state of 
lieaMt "rendered it improbable that he would 
be able to make a journey to London for some 
weeks lierice. The attention of the commis- 
sioner was then called to the 13th section, 
which recites, ‘' that if any such trader so sum- 
moned shall not come before.such court at the 
time appointed, (having no lawful impediment 
made known to and proved to the satisfaction 
of the court at the same time) ; or if any such 
trader, upon his appearance to such summons, 
or at any enlargement or adjournment thereof, 
&c. and it was submitted that under this 
section the court lmd an implied authority to 
adjourn the consideration of the summons if 
the debtor was unable to attend. 

Mr. Commissioner Goulbourn had no doubt 
the court, had tlie authority under the act of 
parliament to enlarge or adjourn the time with- 
in which a trader was to appear and admit or 
deny the creditor’s demand, if sufficient cause 
was shown. The question here was, whether 
“ a lawful impediment was made known and 
: proved to the satisfaction of tlie court.” Here 
! the affidavit on which the court was called 
upon to act merely stated, that the debtor was 
unable to attend from illness. It did not give 
any information from which it could be infer- 
red that the debtor would be able to attend at 
a future day, if such day were now named for 
his appearance. It was also insufficient in not 
stating that tlie debtor, if he were able to ap- 

E ear, intended, or would be able, to swear that 
e believed he had a good defence to the ere- 
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ditor’s demand. If the debtor was ready to 
admit the demand, there was no necessity for 
his personal* appearance, as section 17 of the 
act provided, that an admission of the debt 
may be signed elsewhere than in court, if at- 
tested by the attorney of the trader. Every 
one who had experience in the Court of Bank- 
ruptcy knew that the interests of creditors were 
often essentially compromised by even a short 
delay in the issue of a fiat, and not feeling that 
a case of lawful impediment had been made 
out in this case to the satisfaction of the court, 
the law must take its course, and he should 
decline to enlarge or adjourn the summons. 

An objection was then taken to the affidavit 
of debt, on the ground, that it appeared by it 
that the debt was incurred for goods sold and 
delivered by the creditor to the debtor, but it 
did not state the words “ on request,” or any 
equivalent words ; which it was said were ne- 
cessary in an affidavit to hold to bail by order 
of a judge in the superior courts at West- 
minster. 

The Commissioner,, after reviewing all the 
authorities on tills point and adverting to the ' Wednesday 
rule of Hilary Term, 2 \Y. 4, was of opinion j 
that the objection must be overruled, and that : Yitt 

the affidavit of debt was sufficient. | 

j Monday . 

Tuesday 


Wednesday 

. . 4 

Thursday . 

. • 5 

Friday . . 

. • 6 

Saturday . 

. . 7 

Monday 

. . 9 

Tuesday 

. . 10 

Wednesday 

. .11 

Thursday . 

. . 12 

Friday • . 

. . 13 

Saturday . 

. . 11 

Monday • 

• . 16 

Tuesday 

. • 17 

Wednesday 

. . ie 

Thu: s day 

. . 19 

Friday 

. . 20 

Saturday . 

. . 21 

Monday 

. . 23 

Tuesday* • 

. . 2-1 


Monday 

Tuesday 

Wednesday 
Thursday . 
Friday • . 
Saturday . 
Monday 
Tuesday 
Wednesday 
Thursday . 

Friday . • 

Saturday • 
Monday 
Tuesday . 
Wednesday 
Thursday . 

Friday . • 

Saturday . 
Monday 
Tuesday . 
Wednesday 


CHANCERY SITTINGS. 

Michaelmas Term t 1810. 

UorU (fffjnurtUor. 

AT WfcSTMlNSll li. 

. Nov, 2 Appeal Motion*. 
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' Friday . . 
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7 
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11 
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Appeals. 
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25 Appeal Motions 


J’linkrupt Po- ' Tuesday 

Wedtienduy 
Thursday . 

Friday • 

Saturday . 
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Tuesday . 

Wednesday 

Thursday . 

Friday . 

Saturday . 

Monday 
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Appeal Motion*. 

( (Petition-day) Unopposed j 


only mid Ap- 


Virt-fittanctllar of iangfanft. 

Monday • Nov. 2 Motions, 

Tuesday . , • 3 Petition-day. 


{ Plen.% Demurrers, Kxcep* 
} lions, Causes, and Vnr- 
l ther Directions. 

{ Short Causes, Unopposed 
1 ( Petitions mi d Causes. 


Excep- 
and Fur* 


3 4) I Plena, Demurrers.. 

* i n i tions. Causes, a 

* 1 ther Directions. 
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Petitions, Shoi t Causes, 
and Causes. 
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tions, Clauses and I'u:- 
ther Directions. 

Slioit (hi uses and ditto. 
(Pleas, Demurrers, Exiep- 
| tions. Causes, uu 1 Fur. 
( Dirs. 

I lank nipt Petition.. 
Motions and C'aus'S. 

... f (Petition-day ) IVlitioiiS and 
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Common* bdmpi, No. *. 

Pauper Luaatka and Aitfmm. 

Commons. Iucloaun Amendment Act. 

Houae of Commoas Offices. 

Mease of ffiorks. 

BILLS PASSED. 

Salvage. 

BILLS IN PROGRESS, 

Juvenile Offenders. 

General Registration of Deeds. 

Punishment for deterring Prosecutors* Wit- 
nesses, &c« 

Game Laws. 

Small Debt Courts : 

St. Austell. 

Birkenhead. 

Drainage of Land. 

ftouae of Common*. 

BILLS PASSED. 

Railway Commissioners. 

Private Bills. 

Small Debts. 


From July 24 i/i, to August 18 lh, 1846. both inclusive , 
with dates when gazetted* 

Barton, Samuel Milner. Manchester , Aug. 4. 

I lower), William, Stafford. Aug. 18. 

Cudwortli, John William, Leeds. Aug. 7. 

Fox, Charles James, Canterbury. July 28. 

Frankish, William, Kitigston-upon-Ifull. July 31. 

Hancock, Frederick, Shipston-on-Stour. Aug. 14. 

Huxley, Thomas Rebel t, Worcester; Aug. 11* 

DISSOLUTIONS OF PROFESSIONAL PART- 
NERSHIPS. 

From July 24 ih, to August 18 th, 1846, both inclusive , 
with dates token gazetted . 

Garbotl, Edmund, and domes Dulling. Wellington* 
Attorneys and Solicitors. Aug. 11. 

Jones, Robert Henry, and Willium Malet Dnnsey, 
7, Weymouth Street, Portland Place, Attor- 
neys and Solicitors. July 24. 

L*igh, Robert, ond Thomas Warden. Bardon, At- 
torneys, Solicitors, Stewards and Agents. Aug. 
14. 

Pierson, James'Henry George, and Richard Grant 
Tucker, Tiverton, Attorneys and Solicitors. 
Aug. 4. 

Tyndall, Thomas, Henry Wilton Tyndall* and 
William Tyndall, Birmingham, Attorneys, So- 
licitors, and Conveyancers. Aug. 11. 

PROCEEDINGS IN PARLIAMENT RE- 
LATING TO THE LAW. 

Ko$al awtntf. 26th August, 1846. 

Ecclesiastical Patronages 
lithe Amendment Act* 


B1LL8 IN PROGRES8. 
Northampton Small Debts Court. 
Registration of Medical Practitioners. 
Insolvent Debtors Amendment Act- 


THE EDITOR’S LETTER BOX. 

We are requested by a Correspondent to 
state the name of the counsel who was engaged 
in the case at Guilford ofi the 1st instant, 
noticed under the head of “ Medical Jurispru- 
dence/’ at p. 361, ante. We have mislaid the 
letter of the Correspondent who sent us the 
report, and beg he will send us another copy. 

By the 8 th section of the Attorney and So- 
licitors Act, 6 & 7 Vic. c. 73, it is enacted, that 
the attorney to whom a clerk is articled, mast 
make, or cause to be made, an affidavit of his 
admission and the execution of the contract 
between him and the clerk. J. H. P. inquires, 
“ Whether the affidavit of the attesting witness 
to the articles, with the words. ‘ duly admitted 
one of the attorneys of her Majesty’s Court of 
Queen’s Bench 9 added to the description of 
the attorney to whom the clerk is articled will 
be a sufficient compliance with the act V* We 
think the fact should be sworn to positively* 
and not put by way of description. Would an 
indictment for perjury lie, if the statement were 
made in the manner proposed ? 

The further letters on the Small Debts Bill 
will appear next week. 

Erratum , — P. 396, in the head note of the 
case Re Alvey, for part maintenance read past 
maintenance. . - . 
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LEGAL RESULTS OF THE 
SESSION. 

The parliamentary session of 1840 has 
at length closed, — a session equally re- 
markable in a political and a legal aspect. 
It is not within our province to comment 
on the effects of the gradual abolition of 
the Corn Laws, which constituted the great 
act of the session.* Our duty is limited to 
the measures which have effected any ma- 
terial change in the laws relating to the . 
administration of justice. After noticing 
what hue been done in this respect, uc 
shall advert to the projects which were 
contemplated, but have not yet been car- 
ried into effect* W e must at present con- | 
fine ourselves to a concise statement of the 
scope and purport of these statutes, and 
shall enter as early as may be convenient 
into the details of the several enactments, 
with more or less fulness of disquisition, 
according to their respective importance 
and difficulty. 

The most remarkable of the acts which 
have been passed in the last session arc : — 

1. The Small Debts or Local Courts 
Act, 9 & 10 Viet. c. 95. 

2. The Abolition of the exclusive Privi- 

lege of Sergeants at Law in the Court of 
Common Pleas, (c. 54.) See p. 431. 1 

3. The Acts giving Compensation for 1 
Deaths by Accident, and Abolishing 
Deodands. 

4. The Abolition of a large class of 
Pauper Removals and of the Litigation 
consequent thereon. 

5. jlie Railway Companies Dissolution 
Act, c. 28, p. 260. 

. The other acts of less moment, yet neces- 


sary to be known Uy the practitioner, are 
I the following s — 

6. Regulating the Construction of Build- 
ings in the Metropolis, (9 Viet. c. 5.) See 
the act, p. 358, ante. 

1 7. The Annual Indemnity Act, (c. 13.) 

See p. 91, ante . 

8. Insolvent Debtors in India, (c. 14.) 

9. Inclosure of Lands, (c. 16.) See p. 
315, ante . 

10. Railway and other Deposits, (c. 20.) 
See p. 235, ante. 

11. Administration of Criminal Justice, 
(c. 24.) Sec p. 280, ante. 

12. Preventing Malicious Injuries to 
Persons and Property, (c. 25.) Sec p. 
312, ante . 

13. Superintendence of Convicts, (c.2G.) 
Sec p. 3 1 4, ante. 

14. Amending the Laws of Friendly 
l Societies, (s. 27.) See p. 385, ante . 

15. Corresponding Societies and Lec- 
ture Booms, (c. 33 ) Sec p. 301, ante. 

i 16. Legalizing Art Unions, (c. 48.) See 

р. 403, ante. 

, 17. Repealing the Pains and Penalties 

for certain Religious Opinions. 

18. Commons Inclosurc Amendment Act. 

19. Pauper Lunatics and Asylums. 

20. Tithe Amendment Act. 

21. Patent Commissions. 

22. The several acts continuing the 
Copyhold Commission, — Highway and 
Turnpike Acts, Ac., (cc. 49-52.) See pp. 
428, 429, poet . 

23. Railway Commisssioners. 

24. Wreck and Salvage. 

25. Private Bills. 

26. Drainage of Lands. 

27. Contagious Diseases. 

28. Pawnbrokers. 

29. Books and Engravings, 9 & 10 Viet. 

с. 58. See p. 429, poet . 


* The act will be found at p. 385, ante. 
Vol. xxxii. No. 965. 
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Legal Results of the Session, 


Such of these acts as were passed down 
to the last few weeks of the session have 
been already printed in our pages, and the 
remainder shall speedily follow. We 
now proceed to make a few observa lions 
on the five acts which we consider to be 
of professional importance. 

SMALL DEBTS ACT. 

The most important of these acts, — and 
indeed, of all that have been passed since 
the abolition of Arrest, — is that for estab- 
lishing local courts under the name of 
“ The more easy Recovery of Small Debts 
and Demands/ 9 The readers of the Legal 
Observer who have stood by & it from its 
origin in 1830, are aware of our exertions 
on this long agitated question, session 
by session for sixteen years. First it 
made its appearance as a “Local Judi- 
cature f> Bill, under the auspices of Lord 
Brougham, then Lord Chancellor. Sub- 
sequently it underwent various changes, — 
at one time seeking merely to regulate 
County courts ; at others to include the ad- 
ministration of Criminal justice. At one 
time Sergeants at law and barristers were 
to be the judges, but generally Attorneys at 
law were also rendered eligible; and 
lastly, it was grafted on a Small Debts 
Bill. It has been taken up and abandoned 
by various administrations, — Tory and 
Conservative, — Whig and “ something 
more/ 9 In the session of 1845, “the 
small end of the wedge* 9 was introduced 
by authorizing the enlargement of the ex- 
isting local courts, and enabling attorneys 
as well as barristers to act as judges. 

No doubt, the bill, ns brought in by the 
late, and adopted by the present, govern- 
ment, was more comprehensive than the 
act of 1845; but in its progress through 
parliament the jurisdiction of the courts 
has been much narrowed, and wc think it 
would have been just and proper, (aye and 
expedient,) to include attorneys as eligible 
for the office of judge. 

Now, however, that the act has passed, 
it will be our duty to deal candidly, though 
freely, with it. Wc well know that the 
feeling of the profession at large is that of 
respect for the laws, and it becomes the 
duty of the practitioner to carry out the 
intention of the legislature, so far as may 
be consistent with the interests of their 
clients. But with all due veneration for 
our lawgivers, we must venture, on behalf 
of the profession, to scrutinize the act 
minutely, and consider its sufficiency to 
effectuate the object set forth in the pre- 


amble, and particularly to examine the va- 
rious clauses by which the principle of the 
act is to be worked out. 

In our next number wc hope to give a 
complete analysis and classification of the 
clauses of the act. Partly from the va- 
rious alterations to which it was subjected 
in its progress, the enactments are not 
very happily arranged. We shall also 
print the act verbatim , and add such notes 
as may appear useful. 

COURT OP COMMON PLEAS. 

The abolition in the Court of Common 
Pleas of the exclusive audience of ser- 
geants-at-law, and the admission of the 
bar in general, must be admitted to be a 
beneficial measure. Yet there are not a 
few who, being warmly attached to our 
ancient institutions, will regret the change. 
Apart also from this sentiment, others will 
apprehend, that by admitting counsel in- 
discriminately, one material object is lost 
sight of, — that of forming separate bars, 
and preventing the inconvenience of coun- 
sel practising in various courts, and being 
engaged in one when they are retained to 
appear in another. That object, however, 
we trust, will be attained by oilier and 
better means, — to which both branches of 
the profession should apply themselves. 

COMPENSATION FOR DEATHS HY ACCIDENT. 

The Act for Compensating Deaths by 
Accident will afford satisfaction alike to 
the public and the profession. Nothing 
can be more manifestly just than that rail- 
way companies and others who have the 
lives of her Majesty’s subjects in charge, 
and who, in case of personal injury arising 
from neglect or carelessness, would be 
liable to an action for damages, should be 
answerable to their families, whenever 
such injuries terminate in death. Such 
already is the law of Scotland. 1 * The 
lamentable deaths occasioned by railway 
negligence will, we trust, be diminished 
in number. In any future instance, we 
doubt not that the jury will do their duty, 
and in some cases the damages must be 
many thousand pounds, as probably they 
would have been in the much-lamented 
case of the late Mr. Boteler, the Commis- 
sioner in Bankruptcy. 

POOR REMOVAL. 

The act which has undergone so much 
discussion by which a large measure of re- 

b See p. 356, ante . 



Legal Results of the Sessian^Notes an Equity. 437 


straint has been pat on the removal of the 
poor from one parish to another, will, no 
doubt, be productive of benefit to that un- 
fortunate class of the community* Though 
the rates of individual parishes may, in 
some instances, be increased to an amount 
which they may deem unequal when com- 
pared with their former state, yet the 
change will be accompanied by mitigating 
circumstances, and will not fail, we trust, 
to be, on the whole, beneficial. This 
enactment is, however, only a partial 
remedy of the evil which was complained 
of, and another and more extensive altera- 
tion in the Poor Laws may be anticipated 
at no distant period* In the meantime, 
doubtless, a large branch of parochial liti- 
gation will be suspended or destroyed. 
When all the legal business of parishes 
was transacted by solicitors, this change 
would have been felt by a considerable 
number of that branch of the profession ; 
but since the passing of the Poor Law Act 
much of that department of business has 
fallen into the hands of clerks of boards of 
guardians, who, in too many instances, arp 
not members of the profession. This, we 
trust, will ultimately be put on the right 
footing. The present act has passed with- 
out the proposed clause, which from its 
vagueness and generality might have ena- 
bled boards of guardians to appear by un- 
professional officers in all litigated matters. 

* DISSOLUTION OP RAILWAY COMPANIES. 0 

The Act 9 ^10 Viet. c. 28, for giving 
facilities in the dissolution of railway com- 
panies is also a beneficial measure, and will 
enable both shareholders, directors, and 
their legal advisers, to wind up an unsuc- 
cessful project more speedily and effectually 
than could be done under the ordinary law 
of partnership. There is one clause to 
which we may advert more fully hereafter, 
but which should be noticed on this occa- 
sion, — we mean the 32nd section, by which 
no action can be brought for the solicitor's 
costs until the expiration of a month from 
the delivery of the bill, and the courts of 
common law are authorized to refer such 
bill to be taxed, with the usual powers re- 
lating to taxations. 


Having thus taken a rapid review of the 
bills which have passed, we shall now, in 
conclusion, enumerate the measures which 
were introduced at the commencement, or 


c See the act. p, 260, ante . 


during the progress of the session, but 
have not been carried through. They are 
the fol lowing 

In Conveyancing Reform The Gene- 
ral Registry of Deeds Bill and the Short 
Forms of Conveyances Bill. 

In the law of Debtor and Creditor 
The Bankruptcy and Insolvency Bill and 
the Judgment Creditors’ Bill. 

The Amendment of the Highway and 
Turnpike Acts. 

In Criminal Law : — The Bills relating 
to Juvenile Offenders, and the Punishment 
for deterring Prosecutors, Witnesses, 4c. 

The Game Law Amendment Bill. 

The {Jhurch Discipline Amendment 
BiH. 

The Registration of Medical Practi- 
tioners Bill. 

Some of these measures are of great im- 
portance, and will probably be introduced 
early in the next session. 


NOTES IN EQUITY. 

PRIVILEGE. — DISTINCTION BETWEEN THE 
CASE OP A DEPENDANT AND OP A WITNESS. 

“ According to the general rule,” says 
Lord Langdalc, “ every defendant is 
bound to discover all the facts within his 
knowledge, and to produce all documents 
in his possession, which arc material to 
the case of the plaintiff. However disa- 
greeable it may be to make the disclosure, 
however contrary to his personal interests, 
however fatal to the claim upon which ho 
may have insisted, he is required and 
compelled under the most solemn sanction 
to set forth all he knows, believes, or 
thinks, in relation to the matters in ques- 
tion. The plaintiff* being subject to the 
like obligation on the requisition of the 
defendant in a cross bill, the greatest se- 
curity, which the nature of the case is 
supposed to admit of, is afforded for [the 
discovery of all relevant truth, and by 
means of such discovery this court, not- 
withstanding its imperfect mode of ex- 
amining witnesses, has at all times proved 
to be of transcendant utility in the admi- 
nistration of justice. It need not be ob- 
served what risks iqust attend all attempts 
to administer justice in casesVhere relevant 
truth is concealed, and important it must 
be to diminish those risks ; and that, if 
there be any cases in which, for predomi- 
nant reasons, parties ought to be permitted 
or to be held privileged to conceal relevant 

v St 
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truth, those cases ought to be strictly de- 
fined and strictly limited by authority/’ 

These are the general remarks which fell 
from the court in disposing of an important 
case on privilege , recently reported by Mr* 
Beavan.* His lordship having laid down 
the general rule a* to the necessity of un- 
reserved disclosure by defendants, pro- 
ceeds to deal with the difficult question, 
how far and under what circumstances 
shall this general rule be departed from, 
where professional confidence is attempted 
to be set up as an impediment. “ The 
arguments,* 9 he remarks, “in some late 
cases seem to have assumed that conceal- 
ment of the truth was, under 'the, plausible 
name of protection or privilege^ an object 
which it was particularly desirable to se- 
cure, forgetting, as it would seem, that 
the principle upon which this court has al- 
ways acted is to promote and compel the 
disclosure of the whole truth relevant to 
the matters in question, and that every 
exception requires a distinct and sufficient 
justification. It is singular that it should 
have become necessary to observe, that 
cases of discovery from defendants in 
courts of equity, which are the only cases 
now under consideration, relate to the ad- 
missions of parties, and not the testimony 
of witnesses; that these are not cases in 
which parties in all courts are held entitled 
to insist ^a8 their own privilege) that their 
legal advisers shall not be permitted to 
disclose confidential communications/* 

1 We are therefore to keep in view the 
distinction here pointed out between the 
rules which apply where the question is, 
what discovery snail be demanded from a 
defendant , anu the maxims which govern in 
those other cases where the court has to 
decide how far testimony may be required 
from a witness. In other words, the pri- 
vilege of a party is one thing ; the privilege 
of a witness is another, and, it tnay be, a 
very different thing. The best public con- 
sequences result from compelling an unre- 
served disclosure by defendants. And 
herein consists the triumph of the Court 
of Chancery over ordinary tribunals. But 
the Court of Chancery holds the same 
maxims as other courts as to the privilege 
of witnesses. Where the question is, how 
fur shall a witness be restrained by profes- 
sional confidence from giving testimony, 
the rules, we apprehend, are the same at 
law and in equity. 

At the same time it seems doubtful 

* FHght v. Robinson, 8 Beav, 22. 


whether, after all, the above distinctions 
are, except for purposes of definition, of 
any very material practical utility* For 
when the question is, shall professional 
confidence be violated t the answer can 
hardly be different whether the person ex- 
amined be a party or a witness. The pro- 
tection is always the client’s. And wher- 
ever an attorney, for example, would be 
restrained from divulging a confidential 
communication, the client himself, if ex- 
amined as a defendant, could hardly J>e 
compelled to make disclosures^ otherwise 
the privilege would be defeated and ren- 
dered nugatory. 


NEW STATUTES, EFFECTING ALTERA- 
TIONS IN THE LAW. 


HIGHWAY RATES. 

9 & 10 Vict. c. 49. 

An Act to continue until the 1st day of Octo- 
ber 1847, and to the end of the then next 
Session of Parliament, an Act for authoriz- 
* ing the Application of Highway Rates to 
Turnpike Roads. [18th August, 1846.] 

1. Recited act continued until 1st October , 
1847.— Whereas an act was passed in the 4 & 

5 Vict. c. 59, intituled “ An Act to authorize 
for One Year, and until the End of the then 
next Session of Paliament, an Application of 
a Portion of the Highway Rates to Turnpike 
Roads in certain Cases,” which act has been 
continued by sundry acts until the 1st day of 
October in the year 1846. and to the end of the 
then next session of parliament ; and it is ex- 
pedient that the same be further continued : 
fee it enacted by the Queen’s most excellent 
Majesty, by and with the advice and consent 
of the Lords spiritual and temporal, and Com- * 
mons, in this present parliament assembled, 
and by the authority of tne same, That the said 
act shall be continued until the 1st day of Oc- 
tober in the year 1947, and to the end of the 
then next session of parliament. 

2. Act may be amended , #c. — And be it 
enacted, That this act may be amended or re- 
pealed by any act to be passed in this session 
of parliament. 


POOR RATE. 

9 & 10 Vict. c. 50. 

An Act to continue until the 1st day of Octo- 
ber, 1847, and to the End of the then Session 
of Parliament, the Exemption of Inhabitants 
of Parishes, Townships, and Villages from 
Liability to be rated as such, in respect of 
Stock in Trade or other Property, to the re- 
lief of the poor. [18th August, 1846.] 

1. Recited act continued untit 1st October, 
1847.— Whereat an act was passed in the 3 & 
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4 Viet* c. 8ft, intituled, <f An act to exempt, 
until the 31st day of December, 1841, Inhabit- 
ants of Parishes, Townships, and Villages from 
Liability to be rated as such, in respect of 
Stock in Trade or other Property, to the Relief 
of the Poor And whereas the said act hath 
been since continued by sundry acts until tbe 
1st day of October in the year 1816, and, if 
parliament be then sitting, to the end of the 
then next session of parliament ; and it is ex- 
pedient that the said act be further continued : 
Be .it enacted by the Queen’s most excellent 
Majesty, by and with the advice and consent of 
the Lords spiritual and temporal, and Com- 
mons, in this present parliament assembled, and 
by the authority of the same, that the first- 
mentioned act shall continue in force until the 
1st day of October, 1847, and, if parliament be 
then siting, to the end of the then session of 
parliament. 

2- Act may be amended , fyc. — And be it ex- 
acted, that this act may be amended or re- 
pealed by any act to be passed in this session 
of parliament. 

TURNPIKE ACTS CONTINUANCE. 

9 & 10 VlCT. C. 51. 

An Act to continue certain Turnpike Acts 
until the 1st day of October, 1847, and to 
the End of the then next Session of Parlia- 
ment. [18th August, 1846.] 

1 . Acts relating to Turnpike Roads continued 
until October 1, 1347. — Whereas it is expe- 
dient that the several acts hereinafter specified 
should he continued for a limited time ; lie it j 
enacted by the Queen’s most excellent Ma- ; 
jesty, by and with the advice and consent of ! 
the Lords spiritual and temporal, and Com- 
mons, in this present parliament assembled, 
and by the authority ot the same, that every 
act now in force for regulating, making, amend- 
ing, or repairing any turnpike road in Great 
Britain which will expire on or before the eml 
of the next session of Parliament shall be con- 
tinued until the 1st day of October, 1847, and 
to the end of the then next session of parlia- 
ment* 

2. Act may be amended , $c. — And be it 
enacted, that this act may be amended or re- 
pealed by any act to be passed in this session 
of parliament. 

LOAN SOCIETIES. 

9 & 10 VlCT. c. 52. 

An Act to continue to the 1 st day of October, 
1847, and to the End of the tnen next Ses- 
sion of Parliament, the act to amend the 
Laws relating to Loan Societies. [18th 
August, 1846.] 

1. Recited act further continued to October 1, 
1847. — Whereas an Act was passed in the 3 & 4 
Viet. c. 110, intituled “ An Act to amend tbe 
Laws relating to Loan Societies,” which act 
has been continued by sundry acts until the 
1st day of October, 1846, ana to the end of 


the then next session of parliament, and it is 
expedient that the same should be flirt her 
continued : Be it enacted by the Queen’s most . 
excellent Majesty, by and with the advice and 
consent of the Lords spiritual and temporal, 
and Commons, in this present parliament as- 
sembled, and by the authority of the same, 
that the said act shall be further continued to 
the 1st day of October, 1847, and to the end 
of the then next session of parliament. 

2. Act may be amended, And be it 

enacted, That this act may be amended or. re- 
pealed by any act to be passed in this session 
of parliament. 

DUTIES ON BOOKS AND ENGRAVINGS. 

* «9 & 10 VlCT. C. 58. 

An Act to amend an Act of the Seventh and 

Eighth Years of Her present Majesty, for 

reducing, under certain Circumstances, the 

Duties payable upon Books and Engrav- 
ings. [18th August, 1846.] 

1. 7 <5* 8 Viet. c. 73, recited act repealed.— 
Whereas by an act passed in the session of 
parliament holden in the 7 & 8 Viet., c. 73, 
intituled, “ An act to reduce, under certain 
circumstances, the duties payable upon books 
and engravings, it is enacted, that it shall be 
lawful for her Majesty, by order in council, to 
declare that books and engravings published 
in certain foreign countries shall lie liable only 
to the duties set forth in the schedule to the 
said act annexed : And whereas a treaty has 
been concluded between lier Majesty and the 
King of Prussia for the purpose of securing to 
the authors and publishers of the United 
Kingdom and of the dominions of Prussia 
respectively a reciprocal protection in their 
rights of property in their productions : And 
whereas by ttie said treaty it is agreed that 
books and engravings published in tbe domi- 
nions of Prussia shall, upon their importation 
into the United Kingdom, be subject to such 
duties only as are set forth in the said treaty : 
And whereas such duties do not in all respects 
correspond with the duties set forth in the 
said schedule to the Baid act hereinbefore re- 
ferred to; and it is expedient that authority 
should be given to her Majesty to carry the 
provisions of the said treaty into effect, and to 
conclude similar treaties with other foreign * 
powers : Be it therefore enacted bv the 
Queen’s most excellent Majesty, by and with 
the advice and consent of the Lonl* spiritual 
and temporal, and Commons, in this present 
parliament assembled, and by the authority of 
the same, that the said act hereinbefore re- 
ferred to shall be repealed. 

2. Her Majesty mby , by order in council , re. 
duce duties on books and prints published in 
countries to which copyright is allowed . — And 
be it enacted. That whenever her Majesty has, 
by virtue of any authority vested in her for 
that purpose, declared that the authors, in- 
ventors, designers, engravers, or makers of 
any books, prints, or other works of art first 
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published in any foreign country or countries 
ahall have the privilege of copyright therein, 
it shall be lawful for her Majesty, if she think 
fit, from time to time, by any order in council, 
to declare that from and after a day to be 
named in such order, in lieu of the duties of 
customs from time to time payable on the im- 
portation into the United Kingdom of any of 
the classes of articles enumerated in the sche- 
dule to this act annexed, there shall be pay- 
able only such duties of customs as are set 
forth in the said schedule. 

3f Her Majesty may , by order in council, rc- 
duce duties on books , <5’C., of countries under 
treaty of reciprocity. — And be it enacted. That 
if at the time of publication of any such order 
in council as aforesaid there be subsisting be- 
tween her Majesty and any other foreign coun- j 
try any treaty or convention concluded before j 
the date of tne passing of this act, and directly : 
or indirectly binding her Majesty, either con- 
ditionally or unconditionally to admit books, 

J Mints, or drawings, published in and imported 
rom such country into the United Kingdom, 
upon the same terms as those published in 
and imported from the most favoured nation, 
and if m the case of such treaty being condi- 
tional such country have fulfilled the condi- 
tions required in return for such privilege, it 
shall bo lawful for her Majesty, if she think 

fit. frAin fiinfl • «1 


cil issued under the authority of this act shall 
be laid before both houses of parliament within 
six week® after issuing the same, if parliament 
be then sitting, and if not then within six weeks 
after the commencement of the then next ses- 
sion of parliament. 

8. Act may be amended , fyc . — And be it en- 
acted, That this act may be amended or re- 
pealed by any act to be passed in the present 
session of parliament. 


SCHEDULE TO WHICH THE FOREGOING 
REFERS. 

, Books ; videlicet , 

Works originally produced in the 
United Kingdom, and republished X s. 
in the Country of export, the hun- 
dred weight 2 

Works not originally produced in the 
United Kingdom, the hundred 
weight 0 

Prints and Drawings (Plain or 
Coloured) : 

Single, each 0 

Bound or sewn, the dozen . . 0 


ACT 


d. 


10 0 


15 0 


0 Oi 
0 1* 


COPYHOLD COMMISSION. 

9 & 10 VlCT. C. '53. 


ht, from time to tunc, by any order in council, ! 9 « 10 \ ici . c. 

after reciting the date of such treaty, and if! ; ' n Act to continue the Copyhold Commission 

the same be conditional stating that such! until the Thirty-first clay of July, One thou- 


gh® same be conditional stating that such 
country has duly fulfilled the conditions re- I 
qiiired m return for the aforesaid privilege, ! 
and is entitled thereto, to declare that from 
and after a day to be named in such order, in 
lieu of the duties of customs from time to time 
payable on the importation into the United 
Kingdom of any of the classes of articles enu- 
merated in the said schedule to this act an- 
nexed, there shall he payable only such duties 
of customs as are set forth in the said sche- 
dule. 

4. Her Majesty may , by order in council , re 

!//•<» f/jj/.VlO 4 M A... _/* _ M • 


Thirty-first day of July, 

sand eight hundred and forty-seven, and to 
the Knd of the then next Session of Parlia- 
ment. [18th August, 1846. J 

1. 4*5*5 1 r ict. c. 35 . — 6 *5* 7 Viet. c. 23. — 7 8 
Viet. c. 55. — Copyhold Commission continued 
till 31$/ July , 1S47. — Whereas by an act passed 
in the fifth year of the reign qf her Majesty, in- 
tituled u An Act for the Commutation of cer- 
tain Manorial Rights in respect of Lands of 
Copyhold and Customary Tenure, and in re- 
spect of other Lands subject to such Rights, 
and for facilitating the Enfranchisement of such 

f nn/1n »m. 1 f .1 T j. „ C . 1. 


ientf'—'iJ.? /"T r °/ count riesnot imder [Unds, and for "the Improvement of such 
lawful for Lpr ^ l \ ■h | dl Tenure ,” * it was, amongst other things, enacted, 

ner frnm she shall think pro- • that no commissioner or assistant commis- 

io iWlnr#* thnta!! i U 2 e ** ^ ai Y °V* e ,!i i 111 c ® unc ^* i sioner, secretary, assistant secretary, or* other 

1 1 "f dut '^ 0n ?y 8ha11 V* . c ,ar «? d officer or person appointed under the said act, 

nnd itmu 01 dra ]?' ,n ? 8 published in i should hold his onice for a longer period than 

fr0m i any fo [ eit?n , (0untr y or I five years next after the day of the passing of 
J* na ™ ed '? ® ,,c ^. or ^ cr M are ® et 1 the said act, and thenceforth until the end of 
“ * schedule to this act annexed, 'the then next session of parliament: And 

? ma 9\ b y™ {f r *» council re- w hereas the said act was amended and ex- 
£ dhin ?-T And ,£ e . “ enacted * That I Plained by an act passed in the seventh year of 

1k!L lawful for her Majesty, by any fur- j the reign of her Majesty, and by an act passed 

111 t Ilf* MffKtll VMf f Via rnirm r\f Vim* Mnmfv ■ 


tiier order or orders m council, from time to 
tunc to revoke the whole or any part of any 
order or orders issued by her Majesty under 
the authority of this act. 

K a. i 


in the eighth year of the reign of her Majesty : 
And whereas it is expedient that the said com- 
mission should be further continued : 13c it 
enacted by the Queen’s most excellent Majesty, 


* ^ ; cuacieu oy me veueen s most excellent majesty, 

And lift it An * tn Mc Gazette . — j by and with the advice and consent of the 

££»d imJETl?' th «‘«vei7 order in council j Lord, spiritual and temporal, and Commons, 
within authority of this act shall in this present parliament assembled, and by 

SA 5 ? ^ er „ , hereof, the authority of the same. That so much of the 

oe twice published in the London Gazette J 9 i . 1^11 


be twice published in the “ London Uaeettt.” 

7. And to be laid before parliament.— And be 

rt enacted, that a copy of every order in coun* 


— — rnwj y « I1WV OV IMliVU VI MIV 

first-recited act as is hereinbefore recited shall 
be repealed, and that no commissioner or as- 
sistant commissioner, secretary, assistant seers- 
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taiy, or oilier officer or person so to lie ap- 
pointed, shall hold his office for a longer pe- 
riod than until the thirty-first day of J uly, in 
the year one thousand eight hundred and 
forty-seven, and to the end of the then next 
session of parliament. 

2. Act mag be amended, SfO. — And be it 
enacted. That this act may be amended or re- 
jiealed by any act to be passed in this session 
of parliament. 


V w MUJKMUH VUlltlB All HCBimilU 

vileges of Seijcants-at-Ija\v in th 
Common Pleas. [L8th August, 


COURT OK COMMON PLKAS. 

D & 10 VlCT. C. 54. 

An Act to extend to all Barristers practising in 
the Superior Courts at Westminster the pri- 

the Court of 
184(5.] 

Barristers-at-law to have and exercise equal 
rights and privileges in the Court of Common 
Pirns as serjeants-at-law . — Whereas it would 
tend to the more equal distribution and 
to the consequent despatch of business in 
the Superior Courts of Common Law at 
Westminster, and would at the same time 
he greatly for the benefit of the public, if 
the right of the barristers-at-law to practise, 
plead, and to be heard, extended equally to all 
the said courts; but, by reason of the exclu- 
sive privilege of serjeants-at-law to practise, 
[dead, and have audience in the Court of Com- 
mon Pleas at Westminster during term time, 
such object cannot be effected without the au- 
thority of parliament : Be it therefore enacted 
by the Queen’s most excellent Majesty, by and 
with the advice and consent of the Lords spiri- 
tual and temporal, and Commons, in this pre- 
sent parliament assembled, and by theauthority 
of the same. That from and after the passing of 
(his act all barristers-at-law, according to their 
respective rank and seniority, shall and may 
have and exercise equal rights and privilege of 
practising, pleading, and audience in the said 
Court of Common Pleas at Westminster with 
the said serjeants-at-law ; and it shall he lawful 
for the justices of the said court, or any three 
of them, of whom the Lord Chief Justice of the 
said court shall be one, to make rules and 
orders, and to do all other things necessary for 
giving effect to this enactment. 


the first day of September, one thousand eight 
hundred and forty six, there, shall be no for- 
feiture of any chattel for or in respect of the 
same having moved to or caused tne death of 
man ; and no coroner’s jury sworn to inquire* 
upon the sight of any dead body, how the de- 
ceased came by his death, shall find any for- 
feiture of any chattel which may have moved to 
or caused the death of the deceased, or any 
deodand whatsoever; and it shall not be neces- 
sary in any indictment or inquisition for homi- 
cide to allege the value of the instrument which 
caused the death of the deceased, or to allege 
that the same was of no value. 

NOTICES OF NEW BOOKS. 

A Digest of 0 the Examination Questions in 
Common Late , Conveyancing, Equity, 
Bankruptcy , and Criminal Law, from 
the commencement of the Examination in 
Trinity Term , 1 83(3, to Trinity Term, 
184 5, ' inclusive. Second Edition. By 
Robert Maugham, Sccretury to the 
Incorporated Law Society of the United 
Kingdom and to the Board of Examiners. 
London : E. Spettiguc. Pp. 257 . 

Many of the younger class of our 
readers have commenced their prepara- 
tions for the examination which will 
take place in the next term ; and others 
will soon commence those preparations 
for the next year. We therefore deem it 
appropriate to cull attention to this digest 
of the questions. Mr. Maugham* the 
compiler, states that — 

“ It is now upwards of nine years since the 
rules came into operation for examining into 
the qualification of candidates for admission on 
the roll of attorneys and solicitors ; and con- 
sequently all who are serving under the provi- 
sions of (he statute have entered the profession 
j ' affected with notice ’ of the ordeal through 
which they have to pass. 

“ It has been supposed, that llie examination 
lias thrown additional duties and obligations 
on the practitioner in regard to the instruction 
I of his articled clerks, llis primary duty, how- 
ever, consists in devoting the best powers 
| of his mind to the interests of his clients. 
It is for them he is authorized to practise. 


ABOLISHING DEODANDS. 

9 & 10 Vict. v . 02. 

An Act to abolish Deodands. [18th Aug. 1846.]: They haye t h e first claim; but, next to 
1. Deodands and forfeiture of chutt els mov- \ them, he is bound, in the language of, hie 
ing to or causing death abolished from and after \ contract, “ by the best ways and means in his 
1 Sept. 1840. — Whereas the law respecting the power, and to the utmost of his shill and 
forfeiture of chattels which have moved to or . knowledge, to teach and instruct his clerk in 
caused the death of man, and respecting deo- : the practice or profession of an attorney and 
dands, is unreasonable and inconvenient : Be it > solicitor/ 

enacted by the Queen’s most excellent Majesty, j “ Whatever may he the duty, of the Instructor , 
by and with the advice and consent of the * it is clearly the interest of the Learner , that the 

^ 1 information he receives should be communi- 

cated in the course of real business, in the ac- 
tual conduct of actions and suits, and the pro- 


'Lords spiritual and temporal, and Commons, 
iu this present parliament assembled, and by 
the authority or the same* That from and after 
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gress of other legal affairs. The knowledge 
thus acquired will never be effaced. During 
. the usual hours of an attorney’s office, the 
clerk should therefore be actively employed in 
his professional duties, and seize every oppor- 
tunity of ascertaining from the proper boo&s, 
not only the best way of taking any legal step, 
but the reason for its adoption. 

“ It has been my object, (as part of a series 
which I have submitted to the profession) to 
place myself in the position of a solicitor, 
anxious to discharge his duty, as well to his 
clients as to his articled clerks, and to consider 
the best means of performing that duty in re- 
gard to the studies of the latter. It is manifest, 
that a solicitor can rarely possess leisure to 
frame a collection of questions for the purpose 
of drawing forth the legal knowledge of his 
clerk in all the branches of law and practice. 
Hut with a proper book of questions, it is com- 
paratively easy to select a certain portion which 
may be deemed fit for a given exercise , and 
which the clerk may answer from recollection 
in his master’s presence. 

“ The utility of this method of instruction is 
obvious. It is the practice, in almost all the 
sciences, to test the progress of the student by 
well-framed questions, and it is singular that 
the plan has been hut sparingly adopter] in the 
study of the English law ; — a study, however, 
to which the catechising process is peculiarly 
suited. The main business of llic client with 
the solicilor iB to to ask questions, and receive 
answers, on points of law and practice ; and 
the communications between the solicitor and 
his counsel approach still nearer to I he form of, 
interrogatory and examination. 'Hie practice 
now recommended seems therefore a fit prepa- 
ration, as well for the aid of the student, ns for 
the business of the young practitioner. 

“ Since the examination was instituted, 
nearly three thousand questions have been 

n >ounded as teste for ascertaining, according 
ic language of the statute, “ the fitness and 
capacity” of the persons applying for admis- 
sion, Many inquiries have been made from 
time to time regarding the inode, the nature, 
and extent of the examination, and it appears 
now to be a convenient season for classifying 
the questions under their appropriate heads, 
whereby the student mny be enabled to go 
through a regular course of reading. 

“The present volume, therefore, contains a 
digest of all these questions omitting only such 
as have been repeated, in the same form, at 
different examinations. They have been ar- 
ranged in such order as appeared most likely 
to facilitate the course of reading of the stu- 
dent, according to the method usually adopted 
in the standard treatises on law and practice. 

“Thus, in the Common Law, the questions 
have been subdivided into the rights and forms 
of action, process, appearance, pleadings, evi- 
dence, trial, judgment, execution, interlocutory 
proceedings, costs, &c. 

“ Iu Conveyancing : the nature of estates, 
property — real and personal, title, conveyances, 
raortgages, leases, wills, intestacies, trusts, 
vendors and purchasers, &c. 


44 In Equity : its general nature, jurisdiction 
of the court, specific performance of contracts, 
frauds, administration of assets, foreclosure, 
legacies, discovery, — bills, answers, demurrers, 
times of proceeding, hearing, appeals, &c* 

41 In Bankruptcy : the jurisdiction of the 
court, the fiat, die petitioning creditor’s debt, the 
trading, &c., proof of debts, property passing 
by the fiat, bankrupt’s certificate, &c. 

44 In Criminal Law : jurisdiction of the 
courts, nature of offences, homicide, burglary, 
larceny, &c., evidence, trial, punishment, keep- 
ing the peace, parochial settlements, &c. 

“The student will thus be enabled, after 
reading oqc of the series of questions, to apply 
himself to some approved treatise on the 
subject, which he will be stimulated to read 
with attention and advantage: — just as the 
practitioner, who has to consult a report or a 
text book, steadily retains in his memory the 
information he seekB for his client’s case. 

“After the student has read so much as re- 
lates to the questions in hand, he should close 
the treatiee, and sit down and answer the ques- 
tions. Having well considered his task aud 
done his best, he should then test his success 
by reference to the book he lias studied. 

“ Thus, stimulated by a method which sup- 
plies an object and motive of industry and at- 
tention, the student will find the result im- 
pressed on liis mind with a permanency which 
no other course of study can effect. 

“ It may be proper to state, that some of the 
questions which were put at the examination 
have been omitted in this Digest. A few of 
these consisted of questions on points of law 
or practice which, in consequence of new sta- 
tutes or rules of court, have become obsolete. 
Sc veml questions, in consequence of their im- 
portance, have been repeated in substance at 
different examinations ; and iu such instances, 
the most comprehensive form of the question 
has been selected, and, in some instances, 
questions have been retained, bearing on the 
same point or principle, but varying in form, 
and thus impressing the memory by divers 
modes of inquiry. 

“ It should also be noticed, that where a 
question involved more than one distinct point, 
it has been thought advisable, occasionally, to 
subdivide it, in order that the student may 
more clearly distinguish its import.” 

To these remarks which arc submitted 
in reference to the volume before us, Mr. 
Maugham adds the following statement 
regarding his other volumes which arc 
designed peculiarly for tlic use of stu- 
dents : — 

44 Soon after the commencement of the ex- 
amination of candidates for admission on the 
roll of attorneys and solicitors, I had frequent 
opportunities of knowing that a short course of 
reading was needed for those who had little 
leisure for study, and perhaps not much incli- 
nation, yet were bound to prepare for the 
ordeal through which they must pass. Aware 
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!i^V “i? act i llo ? er » en B a gcd throughout the 
s*T y A? fM £ lvc business, anil often occupied dur- 
ing the silent watches of the night in preparing 
for the morrow, could rarely superintend the 
studies of his pupil, I considered how best the 
(tuty of the instructor and the laboof' of the 
learner might be facilitated. 

"Without entering the field of ‘fhabhip 
amongst writers, who have applied tfiitranimls 
to the minute and elaborate expoisitiori if; large 
and important branches of the law, it appeared* 
to me that I might, without presumption, un- 
dertake the task of supplying a general outline 
of the principal departments indicated by the 
course taken in the examination into condkon 
taw, conveyancing , — equity,— bankruptcy , — 
ana criminal law . 

" Hie duties of a compiler of this humble 
order, seemed to demand only, that he should 
be well acquainted with the wants of his 
readers, and spare no pains in collecting and 
arranging his materials. 

“ Accordingly, I have submitted to the pro- 
fession a short scries of volumes, intended as 
the first books for the law student, compiled 
from the works of Blackstone and other text 
writers, omitting the obsolete or repealed parts 
of the law, and incorporating the recent sta- 
tute® a °d decisions down to the time of pub- 
lication. 

“ The volumes thus compiled are, — 

u 1st. Outlines of law, comprising all the va- 
rious injuries to persons and property, and 
their remedies in the several courts. Part. I.— 
Common and Statute Law. Part II. — Equity 
and Bankruptcy. 

“2d. Outlines of the Law of real Property. 
Part I. — Corporeal and Incorporeal Heredita- 
ments ; Tenures ; Estates ; Uses and Trusts. 
Part II. — Title oy descent and purchase, and 
the several inodes of conveyance. 

“ 3d. Outlines of Criminal Law. 

“ 4th. Outlines of the Jurisdiction of all the 
Courts, Civil and Criminal. 

" 5th. A Digest of the Examination Ques- 
tions in Common I#aw, Conveyancing, Equity, 
Bankruptcy, and Criminal Law. 

“ In executing this design, it was manifest 
that so far as the Commentaries of Mr. Justice 
Blackstone contained an exposition of the ex- 
isting law, it was impossible to follow a better 
guide, either for clearness of statement, or 
elegance of diction. To that time-honoured 
work I have therefore freely resorted, treasur- 
ing up not only all such parts as continued un- 
changed at the present day, but so much of the 
history of the past as sheds a useful light on 
the present 

"whilst the masterly sketch of the law re- 
lating to * Private Wrongs/ contained in the 
third volume of the Commentaries, stands alto- 
gether unrivalled, (except in its obsolete de- 
scription of almost all real actions,) it must be 
admitted that the student trill seek in vain for 
any adequate statement of the relief and pro- 
tection afforded in courts of eousto, extending 
at this moment over one hundred 1 millions of 
property. Nine-tenths of the volume on Pri- 


vate Wrongs are devoted to the common law 
remedies, and only one to equity and bank- 
ruptcy. I have therefore had recourse to other 
text writers, to the reports of adjudged cases, 
and to the recent statutes. 

“The reader need not be reminded of the dif- 
ficulty of condensing the principal points aris- 
ing from the mst mass of legislative and judi- 
cial changes which have occurred since the time 
of Blackstone ; and of selecting just so much 
a^might be properly suited to the elementary 
nature of the design, yet sufficient to satisfy at 
bis outset the intelligent student. I have 
earnestly endeavoured to render the work use- 
ful, to submit to the reader not only all the 
alterations in the text, falling within the plan 
of an elementary course of reading, but to sup- 
ply various important additions not hitherto 
comprehended in any edition of Blackstono.” 


LEADING CASES IN CONVEYANCING. 
No. III. 

Roe deni. Wilkinson v . Tranmarr, 
Hilary Term, 31 Geo. 2, 1758. 

In the Common Pleas. 

Willes, 682. 

S. C. 2 Wils. 75. 

Where it was held that a deed could not ope- 
rate as a release , because it attempted to convey 
a freehold in futuro , but that it was good as a 
covenant to stand seised . 

A special case wah reserved on the trial of 
this ejectment at the assizes at York. By deeds 
of lease and release, dated the 9th and l Oth of 
Nov., 1733, Thomas Kirkby, in consideration 
of natural love to his brother Christopher 
Kirkby, and of 100/., granted, released and con- 
firmed to Christopher Kirkby, the premises in 
question after the death of Thomas Kirkby, to 
hold to the said Christopher Kirkby, and the 
heirs of his body, and alter their decease, to 
John Wilkinson, (the lessor of the plaintiff,) 
eldest son of his (the grantor’s) well beloved 
uncle John Wilkinson, and his heirs and as- 
signs, and to the only proper use of the said J. 
Wilkinson the younger, liis executors, admi- 
nistrators, or assigns, for ever, he the said J. 
Wilkinson the younger paying to the child or 
children of his (the grantor’s) brother, Stephen 
Kirkby, 200/., (and for want of such childreu to 
other nephews and nieces therein mentioned) ; 
and for want of such children, the estate was 
to be free from the payment of the sum of 
200/. The release contained covenants from 
the grantor that be was seised in fee of the pre- 
mises in question ; and that it should be lawful 
for Christopher Kirkby or J. Wilkinson the 
younger, after his (the grantor’s) death, peace- 
ably and quietly to hold, &c. And it was 
thereby covenanted, granted, and agreed, by 
and between the said parties, that all fines, re- 
coveries, and other assurances of the said pre- 
mises already levied, suffered and executed by 
and between the said parties should enure to 

u 5 
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and for the only use and behoof of Christopher 
Kirkby, and the heirs of his body, and for want 
of such issue to the proper use and behoof of 
John Wilkinson the younger, his heirs and as- 
signs for ever, according to the true intent and 
meaning of those presents. At the time of exe- 
cuting the deeds Christopher Kirkby paid 201., 
part of the consideration, in money, and gave 
his note for the remainder, and a receipt was 
signed byT. Kirkby for the whole sum. Thomas 
lurkby continued seised of the premises in ques- 
tion until his death in 1744. ChristopUIr 
Wilkinson died in the year 1740, without issue. 
J. Wilkinson, the lessor of the plaintiff, had no 
notice of the deeds of lease and release until a 
short time before the ejectment was brought. 

The case was argued on the 9th of February, 
• 1756, by Willes, Sergeant, for the plaintiff, and 
Poole, Sergeant, for the defendant ; a second 
time on the 25th of June, 1756, by Hewitt, 
Sergeant, for the former, and Prime, Sergeant, 
for the latter ; and again a third time on the 
23rd of June, 1757, by Heioitt, Sergeant, and 
Prime, Sergeant ; and 

IVilles, Lord Chief Justice, now delivered 
the opinion of the court as follows, first stating 
the case : — 

“ It is admitted that this deed will not ope- 
rate as a release, because it grants a freehold 
infuturo, which cannot be done. The only 
uestion therefore is, whether, in respect to 
olm Wilkinson, the lessor of the plaintiff, it 
can operate as a covenant to stand seised ? If 
it can, he ought to recover in this suit ; if it 
cannot, judgment must be for the defendants. 

“ A great many cases were cited in the argu- 
ment of tliia cause, and to be sure there are a 
great number of cases not quite consistent with 
one another upon this question, — what shall 
amount to a covenant to stand seised. But, as 
I think that this case rather depends upon the 
general reason of the law, and some particular 
rules that have been laid down in respect to 
covenants to stand seised, I shall not go 
through all the cases that have been cited, but 
shall only mention some few of them as autho- 
rities in point for the opinion which I am going 
to give, and two or three that were cited on the 
other side, to show that the judgment which 
we are going to give docs not clash with any of 
, them. 

u And we are all of opinion, (for my brother 
Bathurst, though absent, has given me leave to 
say, that he is of the same opinion with us,) 
that this deed of release may operate as a cove- 
nant to stand seised. 

44 And first, we found our opinion on the ge- 
neral rules of law in respect to the exposition of 
deeds, which are laid down in many of the 
books, and which are collected out of them by 
Shepherd on Common Assurances, p, 82 and 
83, in which he says, that benign* faciendas sunt 
interpret at tones chartarum ut res magis raleat 
quant pereat ; and that, verba intentioni et non 
e contrh , debent inservire. And therefore, (he 
says,) that deeds which are intended and made 
to operate one way may operate another way, if 
the intention of the parties cannot take place 


unless they operate a different way from what 
they were intended; and he puts these in- 
stances, (amongst others,) that a deed intended 
for a release, if it cannot operate as such, may 
amount to a grant of a reversion, an attorn- 
ment, or a surrender, and so i converso. An d 
that if a man make a feoffment in fee until a 
letter of attorney to give livery, and no livery 
is given, hut there is, in the same deed, a cove- 
nant to stand seised to the uses of the feoffment; 
if this be in such a case where there is a consi- 
deration sufficient to raise the uses of the cove- 
nant, it wiU amount to a covenant to stand 
seised. In the case of Crossing v. Scudamore,* 
wliieh I shall mention more particularly by and 
by, Lord Chief Justice Hale cites the opinion 
or Lord Hobart, in fo. 277, and declares him- 
self to be of the same opinion, that the judges 
ought to be curious ana subtle, (Lord Hobart 
used the word astuti ,) to invent reasons and 
means to make acts effectual according to the 
just intent of the parties. And it is said in the 
case of Osman v. Sheafe, h which I shall have 
occasion likewise to mention again presently, 
that the judges in those later times (and I 
think very rightly) have gone farther than for- 
merly, and have had more consideration for 
the substance, to wit, the passing of the estate 
according to the intent of the parties, than the 
shadow, to wit, the manner of passing it. 
These are the general reasons that we go on ; 
and we think that all the particular rules that 
have been laid down in respect to covenants to 
stand seised all concur in the present case ; I 
I know of no other but these 

“ 1st. That there must be a deed. 

“2nd. That there be words sufficient to 
make a covenant. 

“ 3rd. That the grantor or covenantor must 
be actually seised at the time of the grant. 

“ 4th. That the intent of the grantor must 
be plain. 

“ 5tU. That there be a proper consideration to 
raise the use. 

“ First, This is certainly a deed ; and though 
it cannot operate as a release, it being signed, 
sealed, ana delivered by the party, does not 
cease to be a deed. 

“ Secondly, That there are sufficient words 
to make a covenant I shall show more particu- 
larly by and by ; but if there were no other 
word but the word grant, that would be suffi- 
cient according to all the cases. 

“Thirdly, It is admitted, and so stated in the 
case, that the grantor, Thomas Kirkby, was ac- 
tually seised at the time of the grant. 

“ Fourthly, Nothing can be more plain than 
that the grantor intended that the lessor of the 
plaintiff should have the estate after the death 
of Christopher Kirkby without issue : it is said 
so in express words in three places in the 
deed ; what estate he was to take is not mate- 
rial at present, he being still living. 

“Fifthly, Here is a plain consideration as to 
Wilkinson, the lessor of the plaintiff; he is 


• 2 Lev. 9 ; 1 Ventr. 137 ; 1 Mod. 175. 
k 3 Lev, 370; Garth. 307. 
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called in the deed eldest son of bis well-beloved 
uncle John Wilkinson. If it were not so Mid 
jn the deed, his relation to the grantor might 
a j C . t T e d proved, according to the case of j 
Goodhtle v. Petto, 2 St r. 935, and several cases 
2T e •* lere C *^ c out °f Lord Coke’s Report. 
... Having mentioned the general reasons and 
likewise the particular rules on which we found 
our opinion. I shall now mention some few 
cases which I think are authorities in point, 
shall not take notice of the ancient cases, be 
cause of late the courts of law have gone much 
farther in. the determination of this question, 
and likewise because there are several rules laid 
down in these ancient cases which are not now 
adhered to. But I shall begin with the carfe of 
Crossing v. Scudamore, Tr. 23, Car. 2, in B. R. f 
and 26 Car. 2, in Cam. Scarr., reported in 1 
Mod. 175, 2 Lev. 9, and 1 Ventr. 137 ; Couft- 
man v. Senhouse, E. 30 Car. 2 B. R., Sir T. 
Ion. 105 ; Walker v. Halt, 29 Car. 2, in Scarr., 

2 Lev. 213 ; Harrison v. Austin , Tr. 3, J. 2, 
B. R. Carth. 38, 9; Baker v. Lade, B. C. II., 

2 W. & M. 3 Lev. 291 ; and Osman v. Shea/e, 

3 Lev. 370, 5 W. & M„ B. C. [His Lordship 
here stated and commented 41 upon these cases, j 
These are all the authorities that I shall men- 
tion for the opinion that I am going to give, 
and I think that these are sufficient. 

"But before I give the judgment of the 
court, I shall take notice of some objections 
that were made on the part of the defendants, 
and two or three cases that were cited to sup- 
port them. 

“ 1st. It was objected that the lessor was no 
party to the deed ; but to be sure, this is no 
objection. It is not necessary that a person 
taking under a deed should he a party ; re- 
mainders are most commonly limited to persons 
who are not parties, and especially in covenants 
to stand seised. 

" 2ndly. That there was no consideration as to 
Wilkinson ; but this I have answered already. 

* f 3rdly. That it was intended to be a deed at 
common law, and therefore cannot operate by 
the statute of uses. This is founded on the 
dictum in Co. Lit. 49, * Where a man hath 
two ways to pass lands, and both be by the 
common law, and he intendeth to pass them 
by one of the ways, yet ut res magis valeat it 
snail pass by the other. But where a man may 
pass lands either by the common law or by 
raising of an use ana settling it by the statute, 
there in many cases it is otherwise/ But that 
rule has not been observed for above a hundred 
years last past ; and most of the cases cited are 
determined contrary to that rule. Nor does 
Lord Coke lav it down as a general rule, but 
he only says that it is so in many cases. And 
Shepherd, in his Book of Common Assurances, 
which I have already mentioned, who has ver- 
batim transcribed the words of Lord Coke, 
puts a case, which I have already mentioned, 
directly contrary to this rule. 


• Filmer v. Oott, 7 Bro. Pari. Cas. 70 ; and It. 
v. Inhabitants of Scammonden, 3 D. & E. 474. 
Vide doede MUbum v. Satkcld, Wilks 677. 
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“ ithly. The next objection was, that the 
deed was void, and cannot operate at all. If 
by this be meant void as such a deed which it 
was intended to be, all the cases are against the 
objection. If it were meant a void deed, this, 
as I have already shown, is not so, it having 
been duly executed by the grantor. 

“ 5th]y. But the main objection, and which 
the cases (of which I shall take notice) were 
cited to support, was that no estate passed by 
this deed to Christopher Kirkby, out of whose 
estate the other estates are to arise ; and it is 
admitted that he can take no estate by this 
deed. To support this objection were cited, 
Atwaters v. Birt, 43 Elis. B. C., Cro. Elis. 
856 ; Hore v. Dix, H, 12, Car. 2, B. C. I, Sid. 
25 ; jjamon v. Jones, 2 Ventr. 318. If this 
objection had not been so solemnly determined 
in these cases to be a good one, I own I should ' 
have been of another opinion; because in a 
covenant to stand seised the estate properly 
arises out of the estate of the grantor, ana his 
intent that it should not (I think) signifies 
nothing. For though his intent is to be re- 

S arded what estate is to pass, and to whom, I 
o not think it is all to uc regarded as to the 
manner of passing it, (of which he is supposed 
to be ignorant ;) if it were, it would overturn 
almost all the cases. But 1 choose rather than 
contradict such great authorities, to distinguish 
the present case from them, and I think it is 
plainly distinguishable ; for in the present case 
the estate to Wilkinson could not be to arise 
out of the estate of Christopher Kirkby; 1st, 
because he was intended only to have an estate 
for life, or at most an estate tail ; and 2ndly, 
because the lessor’s estate is not to commence 
until after the estate granted to Wilkinson, 
[qu. C. Kirkby .3 There is likewise one thing 
in the present case much stronger than in any 
of the cases that have been cited on the one 
side or the other ; for here is not only the word 
grant, which has been often construed as a 
word of covenant, but likewise the grantor ex- 
pressly covenants in two places iii the deed 
that the estate shall go to John Wilkinson in 
such manner as he has granted it. . For these 
reasons we are all of opinion that this deed will 
amount to a covenant by the grantor to stand 
seised to the use of J. Wilkinson, and that 
therefore he ought to have the benefit of the 
verdict, and may enter up judgment upon it. 


further illustrate the 


The following cases 
construction of deeds t # 

A testator having devised all the residue of 
his real and personal estate to trustees upon 
trust within six months after his decease, to 
raise 34,000/.; and having out of this sum 
made a provision for the maintenance of his 
two daughters. E. and 8 ., during their mino- 
rities, directed, that a moiety of the interest 
arising from it should be paid to each daughter, 
on her attaining the age of 21, or marrying, 
for her separate use, during a term of 99 years, 
if she so long lived ; and that in case either of 
them died, leaving no child or issue of a child, 
the whole of the interest ehould be paid to the 
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survivor for her separate use, during the re- merge the chattel interest in the fec^ or suS- 
mainder of the term, if she so long lived ; and pend the right to sue on the lease to M. 
subject to these and some contingent gifts 3. That the conveyance in fee from Ij. to 
which never took effect, he bequeathed the plaintiff passed the chattel interest created 
34,000/. to his trustees upon trust, after the by B. as well as the fee, and that it was well 
decease of his daughters, for such person or described in the declaration as an assignment 
persons as should, under the subsequent lirni- of the chattel interest. Burton v. Barclay , 7 
tations, be entitled to the residue of his real lling. 745, June )3, 1831. 
and personal estate. In these subsequent limi- Defendant made cognizance in replevin, 
tations tlie trustees were directed, upon each of under a power of distress for an annuity 
his daughters attaining 21, or marrying, to granted by G. T. to //., in September, 1806. 
yield up to her a moiety of the residue of his Plaintiff pleaded that in May, 1806, G. T., for 
real ana personal estates, to hold the same to securing another annuity, and in consideration 
her and the heirs of her body, with remainder of 3,000/*, granted, bargained, sold, and de- 
to the otlier daughter and the heirs of her body, mised the premises in which, &c., to F. for 99 
remainder to his own right heirs. In a years : Held , no bar, without alleging entry by 
suit, instituted on behalf of the infant daughters or that F. elected that the deed should 
for the administration of the testatorta estate, a enure by way of bargain and sale. Miller v. 
decree was made for raising the 34,000/. ; and, Green , S lling. 92, Noyemhet 25, 1831. 
the personal estate proving insufficient, n art of One A. D. L ., being seised of a part of 
it was raised by the sale of portions of the real certain lands, and one A. I a, her daughter, 
estate. Afterwards <S., with the concurrence seised of another part, executed a deed of 
of the heir of the surviving trustee, suffered a settlement previous to the marriage of A . I/., 
recovery of her moiety of the lands to the use the daughter, with R. D ., dated the 15th 
of herself in fee; the tenant to the precipe of November, 1822, by which, after reciting 
being made, and the uses of the recovery, do- that A. /). L. and A . L. were respectively 
dared by a bargain and sale, in which both S. entitled to several parts of the premises, and 
and the heir of the surviving trustee were con- that a marriage was intended to be had be- 
veying parties, but which was not enrolled tween R. /). and A . X., it was witnessed that 
within due time. At a subsequent period, E. in consideration of 2/. to the said A. D. Ij., 
suffered a recovery of her moiety of the lands, paid by the said R. D., and for and in con- 
S . died, leaving children, having received out sideration of the said intended marriage, and 
of court the moiety of the principal of that part also in consideration of 10$. to each of them, 
of the charge which had been raised, hut with- the said A. I). L. and A. L., by L. L. and 
out haying taken any steps to have the remain- D. 1). in hand paid, they the said A. D. L. 
der of it raised. and A. Ij., and each of them did grant, bar- 

Semble , that E. and S. did not take quasi gain, sell, alien, enfeoff, and confirm unto the 
estates tail in the sum of 34,000/. said Ij. Ij. and D. J). 9 their heirs and assigns, 

Held y that if E. and 5* took quasi estates (the premises in question,) to hold unto them 
tail in the 34,000/., so as to be entitled to it the said L L. and D. /)., thqir hiirs and as- 
absolutely, yet, under the circumstances of the signs, upon the trusts thereiuafter mentioned, 
case, the unraised portion of S.'s moiety of the viz., to the use of the said R. I), and his as- 
chargc was extinguished, and the unsold cs- signs for life, with divers remainders over, 
tates entirely exonerated. The indenture was duly executed by A . D. Tj . 9 

That aty equitable recovery is valid, though A. L., and R. D., and the marriage took effect 
the tenant to the precipe is made by a bargain soon after the execution of the deed, and R. /). 
and^ Bale not enrolled within due time. bad possession of the premises up to the time 

Effect, as to the extinguishment of a charge, of the trial in July 1830. The deed had in- 
of the conduct of parties who are interested dorsed upon it a memorandum of livery of 
both in the money, and in the lands out of seisin, but no names were subscribed to it, nor 
which the money is to be raised. Smith v. was any direct evidence given of livery of 
* Frederick, 1 Russell, 17*1, July 19, 20, 21, seisin having been made, nor was it shown 
1825; August s, 1826. that L. L. and D. D, (the trustees) were in 

X., being seised in foe, demised to U. for any way related to the settlors. A . D. L . died 
21 years from June, 1814, B. demised to M. in 1831, and A. L. in 1835. 
for 21 years from June, 1814, wanting 21 Held, that this deed operated as a covenant to 
days ; and then by deed poll granted to X. stand seised, .and that a good use passed to 
the indenture of lease to M. the premises R. D. the husband. Doe d. Tjewis Jjcwis v. Rees 
thereby granted, and the rent reserved to hold Davies , 2 M. & W. 503. Easter Term, 183/. 
to L., his executors, &c., for the term men- See also as to the nature and operation of 
tioned in the demise to M. ; X., by lease and deeds, Faussett v. Carpenter , 5 Illigh, N. S. 
release, conveyed the premises, the reversion 76 ; S. C. 2 Dow. & Cl. 232 ; Doe d. Were v. 
and reversions, rents, issues, and profits, and Cole , 7 B. & C. 243 ; S. C. 1 Man. & R. 33 ; 
all his interest in fee to plaintiff by way of mort- Ilaggerston v. 11 anbury , 5 B. & C. 101 ; S. C. 
gage; M. assigned his term to defendants by 7 D. & 11. 723; Barford v. Stuckey, 3 B. & 
way of mortgage, but defendants never entered. C. 308 ; S. C. 5 D. & R. 118 ; Doe d. Hanley 
Held, 1, That plaintiff might sue defendants v. Wood, 2 11. & Aid. 724. Cartwright v. 
on the covenants in M.’s lease. Arnett, 2 Bos. & P. 43. Roach v. Wadham, 

2. That the deed poll from B, to L. did not 6 East 228. Shove v. Pincke, 5 T. R. 124. 
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TITHE COMMISSIONERS’ REPORT. 


12 th August , 1856. 

"It is our duty to report to you the 
progress of ^tlie commutation of tithes in Eng- 
land and Wales, to the close of the year 1845. 

Wc have received notices ^that voluntary 
proceedings have commenced in 9623 tithe dis- 
tricts ; of these notices 29 were received during 
the year 1845. 

W r c have received 7031 agreements, and con- 
firmed 6/04 ; of these 07 have been received 
and 88 confirmed during the year 1845. 

5489 notices for making awards have been 
issued, of which 944 were issued during the 
year 1845. 

We have received 3916 drafts of compulsory 
awards, and confirmed 3376 ; of these 592 
have been received and 555 have been con- 
firmed during the year 1845. 

W e have received 8995 apportionments and 
confirmed 8660 ; and of these G57 have been 
received and 741 confirmed during the year 
1845. 

In 1 0,0M) tithe districts, as will he seen from 
the above statement, the rent-charges to he 
hereafter paid, have been finally established by 
confirmed agreements or confirmed awards. 

W'c have in our possession agreements and 
drafts of awards as yet unconfirmed, which 
will include 867 additional tithe districts ; and 
make a total, when completed, of 10,947 dis- 
tricts in which the tithes will have been 
commuted. 

W'c have to repeat the assurance which we 
have liapmly been able to give in all our former 
reports, that thc^iroccsses of commutation are 
going on, on the whole, tranquilly and 
satisfactorily. 

W'c have adverted, in two former reports, to 
the state of the law under what is called Lord 
Tenter den's Act. 

W’c have to express our deep regret that that 
law remains as uncertain as ever. While this 
uncertainty continues, it is impossible for us to 
adjudicate with any justice to the parties in 
very many cases which await our decision, and 
in which proceedings are necessarily suspended. 

We have before explained the very serious 
delay which must result from postponing these 
eases. 

All the alterations and fresh powers which 
wc have ventured to suggest in our two last 
reports will he carried out, if a hill now before 
the legislature should receive the royal assent* 

(Signed) Wm. Blamikk, 

R. Jones. 

To the Right Honourable 
Sir George Greg , Baronet, 
fyc. <5’ c * 

Home Office. 
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SELECTIONS FROM CORRESPON- 
DENCE. 


7b the Editor of the Legal Observer . 

TREKS ON COPYIIOM) LAND. 

Sir, — I n reading your number of August 
29, I ha vq observed a letter from “Tyro,” in 
which that learned gentleman has been en- 
deavouring to challenge Mr. Joshua Williams. 
He states, that in reading his excellent work 
for the use of students in conveyancing, lie has 
fallen i%to a quagmire, from which it would he 
a Samaritan act of charily to extricate him. 
Now, I should think that the generality of your 
readers would he very much disposed to follow 
in the fcfotsjtcps of the Levite who passed by on 
the other side of the way and to take no heed 
of the distressed Tyro. But to the point. 

lie says that in Sir. Williams's work, in the 
chapter on copyholds, he meets with the fol- 
lowing passage, or rather, to use his own 
words, be says : — “The author of the above- 
mentioned hook, after informing his renders 
that the lord of the manor * possesses a right 
to all mines and minerals under the lands, and 
also t> a*l timber growing on the surface/ lmt 
that he * cannot come upon the lands to open 
his mines or to cut liis timber, without the 
copyholder's leave/ draws this strange conclu- 
sion : — * lienee it is that timber is so seldom to 
he seen upon lands subject, to copyhold 
tenure/ Now, this does appear to me a most 
absurd non sa/nitur. Surely every one of 
common sense, would coinc to the very oppo- 
site conclusion. For if the lord cannot cut 
down the timber and the copyhold tenant can- 
not cut down the timber, it. would he natural to 
suppose that copyhold lands would lie covered 
with trees rather than destitute of them.” 

Iu this, this gentleman appears wholly to 
have forgotten the very essence of copyhold 
lands, viz., that they are bid In/ Immemorial 
custom, which implies, of course, long durat ion 
of time. Now, if in olden times the copy- 
holder could not cut the timber, nor the lord 
of the manor without his consent, and this 
rule continued in operation, neither would lie 
likely to plant : there would therefore lie. a 
cessation of young trees springing up : conse- 
quently, in space of time, the British oaks % 
which were standing in the merry days of old, 
(durable as they be, I admit,) would, ex neces- 
sitate, go to decay ; and hence, as Mr. Williams 
very rightly observes, timber is very seldom 
seen on copyhold lands. 

J. E., Jh. 

LAW PROMOTIONS AND APPOINT- 
MENTS. 

Mr. Crowder, Q. C., lias been appointed 
Recorder of Bristol, in the room of the late Sir 
Charles Wethcrell. 
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Fifth Report of the Copyhold Commissioners . 
COPYHOLDS. 


Copy of the Fifth Report of the Copyhold Commissioners to Her Majesty’s 
Principal Secretary of State for the Home Department; pursuant to the 
Act 4 Ik 5 Vict. c. 35, 8. 3. 

Copyhold Commission , 3rd August, 1846. 

Sir, — We have the honour of presenting to you our Fifth Report. The number of enfran- 
chisements have again considerably hicreased. 

For the details of the business done we beg to refer you to the list which is appended. 

Some of the transactions in it are large ana important. 

Enfranchisements in manors held by ecclesiastics are still increasing, and in those manors 
there is a fair prospect of copyhold teiyires being ultimately extinguished voluntarily. 


COPYHOLD COMMISSION. — Enfranchisements* 


Ely, Barton.... .... 

Wisbech, Barton 
Milton II nil, other- J 
wise Middleton > 

Hall ) 

Ditto 


Manor. 


County. 


IghtenluU 


Barn&bury. 


Cant lowed. 


[Cambridge 
Ditto .. 

Essex •* 

Ditto .. 
Lancaster 

Middlesex 

Ditto •• 


Haling , 
Ditto . , 


Hr torn Barnet. 


Fulham . 


Ditto 
Ditto 

Ditto 
Ditto 

Ditto . .[Ditto 

Ditto , Ditto 

Ditto Ditto 

Ditto .Ditto 

[tianwelt Ditto 

i 

Isle worth, Rectory of Ditto 


[Islington, Prebend ot Ditto •• 
Ditto Ditto •• 

Knightsbridge - | 

cum-Westbourne > Ditto •• 
(ireen ] 

( l leads ngton Oxford • • 

Ditto. Ditto •• 

[Condover . . • • ...... Salop . • 

Bleadon with Priddy Somerset 

Ditto Ditto .. 

Ditto ....••••••••• Ditto •« 

Ditto Ditto •• 

[Ditto •••••.Ditto •• 

Ditto ••••iDitto •• 


Lord. 


Nature 

of Copyholds. 


Incidents of the Manor. 


Bishop of Ely • . • • 

Ditto . . . . • • 

{ Messrs. Boone and 1 
Scratton .. y 

Ditto •• 

Lord Montague • . 

Henry Tufnell, Esquirej 

I Prebendy. of Cant- 1 
lowes (withconsentf 
of Ecclesiastical l 
Commissioners) ) 
Bishop of London • • 
Ditto 


( Copyhds. of) 
\ Inheritance j 
Ditto • • • . 


Ditto 

* 

Ditto 

Ditto 

Ditto 


Ditto 

Ditto 

Ditto 


S Denn and Chapter > 

of St. Paul’s* .. \ DlUo 


Bishop of London 

Ditto •• •• 

Ditto •• «. 

Ditto •• .. 

Ditto «• •• 


Ditto 


• • . . Ditto 

• • • . t Ditto 

• • • . I Ditto 

• • ..Ditto 

Ditto .. Ditto 

l Provost and Fel 
j lows of Eton Col- J- j Ditto 
( lege .. ..) 

! Prebendary of Is- ) 
lington •• S 

Ditto •• •• •• 


1 Dears and Chapter) 
of Westminster j 

j Rev. Thos. Henry | 
( Whorwood .. 5 

Ditto •• •• •• 

f Edward William 
^ Smythe Owen 
l Dean and Chapter 
j of W inchester • . 
Ditto • • • • 

Ditto . . .. 

Ditto •• •• 

Ditto •• •• 

Ditto •• •• 

Ditto • • •• 


Ditto 

Ditto 


Ditto 

Ditto 

Ditto 

Ditto 


J Copyholds 1 
t for 3 lives ; 


Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 


( Fines arbitrary and ) 
i quit-rents •• | 

Ditto • • • • • • 

Ditto • • • • • • 

Ditto . . . • • • 

5 Fines certain, and f 
quit-rents . . $ 

J Fines arbitrary, & 1 
quit-rents •• j 


( Fines certain, and ) 

( quit-rents .. \ 

Ditto •• . • • • 

Ditto . • . . . . 

! Fines arbitrary, & / 
quit-rents •• ( 

S Fines certain, and £ 
l quit-rents •• \ 

Ditto •• *• •• 

Ditto . • • • . . 

Ditto • • t. . • 

Ditto . * * . . • 

J Fines arbitrary, & 
i quit-rents • . 

{ Fines certain, and 
quit-rents • • 

Ditto . • • • • • 

Ditto •• •• •• 

( Fines arbitrary, & ) 
quit-rents . . \ 

! Fines arbitrary, be- ) 
riots, and quit-tents | 

Ditto . • # • • * 

i Fines certain, heri- ) 
1 ots, & quit-rents ( 

\ Fines arbitrary, tie- J 
I riots, and quit-rants ( 
Ditto • • . . • . 

Ditto . . . . . . 

Ditto . . . . • • 


.. Ditto 

.. Ditto 

••IDitto 
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In manors held by laymen the progress is slower. Termini of railroads, and the increasing 
population of the towns, lead to building speculations. Builders find that they can rarely sell 
with a copyhold title, and the number of enfranchisements from those causes will almost ne- 
cessarily increase steadily. 

AVe believe, however, that it would be a public benefit if the legislature were to sanction a 
compulsory extinction of some of the copyhold incidents, more especially of heriots. 

We have the honour to be. 

Sir, 

Your Faithful and Obedient Servants, 

Wm. Blamirk, 

T. Wkntwokth BultJLEK. 

To the Right Hon . Sir G. Grey , Bart., M, P. Rd. Jones. 

fyc 3*c, 5'C* 


COPYHOLD COM M ISSION . — Enfranchisements. 


Terms for Enfranchisement, 


Progress mude ill En- 
franchisement. 


Five years* annual value Signed and sealed. 

Four years’ annual value .. •• .. .. .. ..Ditto. 


Six years 9 annual value 


Ditto. 


D raft received. 


\ The land enfranchised Jbeing required for the bite of a Parson- > 

l ago, 5/. was taken for the consideration . . . . •• . . \ Signed and sealed. 

i One-sixth part of the value of the property was taken for the con- \ 
si deration, a private Act having been previously passed, reduc-f 
ing the line on ground intended to he built upon to one-third f Ditto, 
of the annual vulue of the building erected •• •• ) 


annual vulue of the building erected 


( The onnnal value of the land being very trifling, and the enfriin * 1 
< chi semen t being effected for the purpose of widening a street ✓ Ditto. 

*.( 1/. w as taken for the consideration •• •• . . •• ) 

One year’s annual valuo ; quit-rents *23 years . . .. .. .. 

One year’s annual value ; quit-rents 30 years >. •• «• -. Ditto. 

Five years’ annual value ; quit-rents 30 years . . . . •• . . Ditto. 


One year’s annual value ; quit-rents 28 years . • . . . • . . Ditto. 

Ditto; ditto . . •• . . .. .. »• . . Ditto, 

One year’s annual value ; quit-rents 30 yenrs .. •• •• •• Draft received. 

One year's annual value ; quit-rents 32 yenrs •• •• •• ••Ditto. 

One year’s annual value; quit-rents 2B years; freehold rent 30 years Ditto. 

Five years' annual value; quit-rents 28 years •• . . •• .. Signed and sealed. 


. . Draft received . 


J One-twelfth of the land enfranchised, two years’ annual value ) 
of the ground-rents on houses enfranchised ; quit-rents twenty- s 
five years . . .. •• . . •• •• ) 

f Land taken to complete a large building speculation, 130 years’ ) 
i purchase was given •• •• • • • • •• •• 5 


Draft received. 

Referred to the Master in 
Chancery to Report . 

Signed and sealed. 

Ditto, 

Draft agreement, and sche- 
dule of apportionment re- 
ceived. 


Fines 5 years* purchase. Heriots 23/. Quit rents 25 years. Fare- > 
well fee 5/. • • •• . * •• •• •• • • ’ 

Rent charge about one-sixth of annual value .* . . •• •» 

Kent charge about one-fifth of annual value .. .. •• 

Rent charge about one-seventh of annual value .. • • . • 

Rent charge about one-sixth of annual value •• •• •• • • 

Rent charge about one-fifth of annual value * .. 

Ditto m •• . . •• •• •• •• 

Four years 1 annual ralue •• «• •» •• •• •• 


Signed and sealed. 
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Barton - with- Bud- 
Ilcggatc .... 

Ditto 

Ditto 

Ditto 

Ditto 

Briinsfmry. • 
liilltoltoii. . 

Ditto 

Ditto 

rotnl.ill .... 

Ditto • * • • • # 


Manydown .... 


Manor* 




xton . 


Ditto 

Ditto a 

Ditto 

Ditto 

Ditto 

Ditto . 

Ditto 

Ditto 

Win tcli ii rch 

Ditto 

Ditto 

Ditto 

Ditto 

Wrnston 

Ditto 

Ditto 

Ditto 

Ditto 


V'.li Biggotts and ) 
Pislrics, otherwise J 
Over Pastries. . . . ) 

Barnes 


Count v. 


Southampton. 

Ditto •• 
Dilto •• 
Ditto .* 
Ditto .. 
Ditto • # 
Ditto •• 
Ditto • • 
Ditto .. 

Ditto .. 
Ditto • • 

Ditto .. 
Ditto .. 

Ditto .. 
Ditto •• 
Ditto .* 
Ditto •• 
Dilto .• 
Ditto •• 
DitXo . . 
Ditto •• 
Ditto .. 
Ditto • • 
Ditto •• 
Ditto •• 
Ditto •• 
Ditto • » 
Ditto . • 
Ditto .. 
Ditto • • 
Ditto . • 

Suffolk . . 


Il l' fleet 

royilmi 


Ditto , , ‘Ditto 


Surrey 

Dilto 

Ditto 


Ditto 


Kpuuni . 


Ditto. 
Ditto . 
Ditto . 
Ditto • 

I 


.uiiibcth . • • 

Ditto 

Ditto 

Ditto 

Brighton 

Ditto 

Ditto 

Oglohird 

Ditto 


Beechingstokc. . , 


Figheldean . 
Wrougbton , 


Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Surrey 

Ditto 

Ditto 

Dilto 

{Sussex 

Ditto 

Ditto 


Lord* 


j Dean and Chapter ? 
I of Winchester .. J 
Ditto • • 

i Ditto • • • • • i 

Ditto •• • • 

Ditto . ■ 00 * • i 

Ditto • • M 

Ditto .. , , 

Ditto .. 

Ditto • • 


Nature 

of Copyholds. 


Incidents of the Manor. 


I )lt O • • . a 00 

Dit to 00 0 m 00 

Dean and Chapter f 
of St. Paul's . . \ 
Dean ntid Chapter ( 
of Winchester . . S 

Dit to 0 0 . • 

Dilto .. 

Ditto • . . . 

Ditto . . aa 

Ditto a • a * 

Ditto . . a. 

DlttO . a a a 

I }| ttO a a a a 

DlttO .. 

Ditto a. . . 

Ditto .. 

! DlttO a. .. 

I I Ditto a. 

Ditto .. 

Ditto a a a a 

I lit to a a a a 

Ditto a. 

Ditto 00 00 


. .[lion. Mrs. S. Nortli 


(Copyholds ? 
( for 3 lives J 
Ditto .» 

Ditto .. .. 

DlttO a a a. 

D it tO 00 a • 

a • : DlttO # « « < 

a • J I )lttO . • a « 

Ditto .. 

Ditto . a a < 

! Copy lids. of) 
Inheritance j 
IDitto .. 

1 Copyholds ) 
for 3 lives \ 

Ditto .. 


5 Dean and Chapter) 

of 8t. Paul's * .. j j ,,uto 

Ditto 
Ditto 


Ditto • • 

Ditto .. 

Ditto a a 
Ditto* •• 

Ditto * * 

Ditto •• 

Ditto .. 

Ditto *. 

Ditto .. 

Ditto .. 

Ditto .. 

Dilto .. 

Ditto .* 

Ditto .a 
Ditto •• 

Dilto • a 
.Ditto ., 
a , D itto * * 

j \ Copy lid 8. of ) 
’ j ( Inheritance J 


( I d ward Hughes 
f } Ball Hughes 


! Arc!ihisho| 
terhury 

.J Ditto •• 
Ditto*" 


|i of Cun- J 


j i’ John Ivntt Briscoe 
• • ' and Arum Maria > 
j his wife. . • 


Ditto .. 
Ditto •• 
Ditto . • 


Ditto 
Ditto 
Ditto 
Ditto 

! Archbishop of Can- I 
terhury . • ) 

DittO a • a a • • 

Ditto a a a a 

Ditto a a a a • • 

J Fredck. Shakerley J 
Kemp, Trustees of j 

DittO a a a a a a 

Ditto 


Ditto 
. Ditto 

• Ditto 

• Ditto 

Ditto 

1 Ditto 
Ditto 


{ Fines arbitrary , be- ) 
riots, & quit-rents J 

Ditto a a * a • • 

DlttO a a a a • • 

DlttO . a a a • • 

Ditto a. 

DlttO 0 0 0 0 ■ a 

Dl ttO a a • a • a 

Ditto . a 
Ditto . a 

\ Fines certain, be- ) 
) riots, & quit-rents i 
Ditto a • 

Fines arbitrary, be- ) 
riots, & quit-rents J 

Ditto . • 

Ditto . . 

Ditto . . 

Ditto . • 

Ditto • . • • • • 

l llttO 0 0 0 0 • • 

Ditto . . 

Ditto • . 

Ditto . . 

Ditto 

Ditto . . 1 

Ditto 

Ditto . . 

Ditto . . 

Ditto . . 

I >ittO • a . a • • 

Ditto . . 

Ditto • • a . • . 

Ditto • • a • • • 

! Finos arbitral y, & f 
quit-rents *. j 

\ Fines arbitrary, lie- ) 
1 riots, A quit rents { 

! Fines arbitrary, & j 
quit-rents . . ( 
\ Fines arbitrary, he- I 
| riots, A quit-rents j 

...Ditto . • 


Ditto . . 

Ditto . . 

Ditto . . 
.'Ditto .. 

I Ditto .. 
.'Ditto .. 

.‘Ditto .. 

.'Ditto .. 
. Ditto . . 


OHIO •. a a • • •• • 

Westmoreland • The Karl of Thanet • 

Ditto a • • a Ditto a a a* a 

J Dean and Chapter ] 
WiltS .. a. j 


Ditto 


Ditto 


of Winchester •• < 

I B isliop of Salisbu ry ' 
1 and Edward Dyke I 
j Poore, Esq., Lord | 
l Farmer . . •• 

I | Dean and Chapter 
j of Winchester • • f 


Ditto .. 

Ditto a. 

Ditto a. 
j Ditto a • 

• Ditto a. 

Ditto a. 

{ Copyholds 
for 3 lives 

Ditto . • 


[Ditto •• 


, Ditto .. 

! Fines certain, lie- 
riots A quit-rents 
.'Ditto •• 

a (DlttO • • •• • 


» • • • • • • 

! Fines arbitrary, he- i 
riots, ficquit- rents | 


Ditto 


iDitto • • 
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Terms for Enfranchisement* 


Progress made in En- 
franchisement. t 


Kent charge about one-fifth of annual value •• .. .* •• Signed and sealed* 

Six years* un nual value •• •• •• Ditto* 

Five years’ annual value •• .. •• •• »• •• .. Ditto* 

Land at 5 years* Tenements at 2 years. Quit rents .*K> years •• Draft received* 
Kent charge about one-third of aunuiil value •• . • •• •• Ditto. 

Kent charge about one-fourth of annual value •• •• .. •• (Signed and sealed • 

Ditto *• •• ** •• •• •• «• ..(Ditto. 

Kent charge about one-filth of annual value •• •• • •• ...Ditto. 

Ditto .. . • . . •• •• .. •• •• (Ditto. 

One year's annual v.ilue ; quit rents till years •• •• .. . Jl)itto. 


One year's annual value ; quit rents 'Jll yours •• •• •• ..'Ditto. 

Ditto *• •• .. *. .. • • •• . . Ditto. 

Kent charge about one-fourth of annual value •• .. .. •• Ditto. 

Kent churge about or.c-tifih of annual value •• •• * ...Ditto. 

Ditto •• •# .. * . a. t ■ .. •* Ditto. 

Ditto .. * a •• a. » • ■ * * a 1 Jit to. 

Kent charge about one- torn th of annua! \ hIuq .. .. .. . .(Ditto. 

Kent charge about one- fifth of annual value .. •• «. ..[Ditto. 

Kent charge about one-fourth of annu*il value .. .. .. ..Draft 

Ditto tl a. aa a* •* Be ** aa Dlttl*. 

Ditto .. .. .. .. a a .. a. a. Ditto. 

One and a half year’s annual value •* ♦. •• •• ..Ditto. 

Kent charge about ouc-fouith of annual value .. .. . . .. S'gnn 

Ditto .. .. .. .. .. .. .. .. Ditto. 

Kent c barge about one-lifth of annual taluo .. •• ** ..Draft; 


Draft i ih cited • 
Ditto. 

Ditto. 

Ditto. 

S»gned and scaled. 
Ditto. 

Draft received. 


Kent < barge about one-fourth of annual value .. •* .. .. Ditto 

Four years* annual value •• . . .. •• .. *. Ditto 

'I luce and n-liulf years' annual value .* *• •• ** . . Signe 

1‘ive yeais* annual \ altio •• .. .. .. •• .. Ditto 

Kent charge about one-fouith of annual \alue .. .. .. Ditto 

l-aml at fit 03 ears, tenement at two y vais* annual \ alun . . .. Diaft 

Kent churge about onc-foui th annual wine •* .. •• ..Ditto 


Ditto. 

Signed and sealed. 
Ditto. 

Ditto. 

Diaft leiened. 
Ditto. 

Signed and sealed. 


Five and n-hulf years' annual value, quit rents Ci> 30.115 .. •.P*8 n,, d end sealed. 

Five yearn* annual value, quit r<nfs *20 years .. .. *. ...Ditto. 

Fi\e and n-linl favours' annual value .. •• .. ** .. Ditto. 

\ Ihree and a-balf \ ears' annual value ; heriots at '20/., and fom lie-/ Ditto. 

I liots at 10/. each ; quit rent yeais •• •• .. . . \ 

\ Three and a-balf years' annual value ; one lienut at 2 o/. ; quit-/ Ditto. 

I rent i/fl yeiws .. .. .. •• •• *. \ I 

\Thiee and a-balf years* annual value; one beiiot at 'JO/. ; quit- / 'Ditto* 

/ 1 Pitta *28 years •• •• .. •• .. .. ** | 

Six years’ annual \aluo . . . • .. *. •• *. ..Ditto. 

Six and tliree-quai ter yem s' annual value *, *. *. •• Ditto. 

Five and a-half years’ annual value •* .. .* •* ..'Ditto. 

Six years* annual value ; quit rents 2 .> years •• . . .. .. Draft teteived. 

Six years’ annual value ; quit louts 30 years .. .. •• .. (Ditto* 

\Tl11ce and n*half 3 ears* annual value; composition for Iiertots*t 0 /.; ( ( :*,.r nc d and sealed. 
I quit lents 2d years .. •• .. .. ** .. S T 

'I lneo amt n-half 3 ears* annual value ; com position for heriots 1 /. la... Ditto. 

'I liree and a half y eats* annual value; 1 heriol at '20/. ; quit rents 23 years Ditto. 

{ Four years’ annual talue of the ground-rents ; two hcriots at 30 /. ; / ||jju 0# 
quit- rents ‘23 years .* •• . . •• •• •• S 


*. (Ditto. 

Ditto. 

. J Ditto. 

.. 1 Draft received. 
..[Ditto. 


Kent charge about one-fiftb of annual valuo . . •* . • .. Signed and sealed* 

. r ... C 'Draft agreement f 

One-sixth part of the land to bo enfranchised •• •• ». c i,i se ment receu 


Draft agreement for enfran- 
chisement received. 


U«nt ohaege about one-fifth of annua! value 


Draft received* 
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DEBATE ON THE SMALL DEBTS BILL 


PATRONAGE. — JUDGES. — ATTORNEYS. 

Tiik great importance of the Small Debts 
Act renders it desirable to give the substance 
of the principal debate, which took place on the 
*2<)th August, when 

Lord (l. Bentinek rose and said, that he 
thought it a hill of too much importance for 
them to go into committee upon it without 
hearing some further statement from the pro- 
moters of it. lie was well aware that it origi- 
nated with the late government ; and that her 
Majesty’s present ministers had only obtained 
the inheritance of a measure bestowing more 
patronage upon the government than any other 
measure which had for many years been intro- 
duced into parliament ; . hut he thought that at 
this period of the session, when there were so 
few members left in the house, they were en- 
titled to have a full and complete explanation 
of the extent to which the patronage bestowed 
went., and to hear the full extent of the expense 
which was to be brought upon the country by 
this measure. There was a power given in the 
second clause of the bill to her Majesty, with 
the advice of the privy council, to divide every 
county into as many districts as to her Majesty, 
with that advice, shall seem fit. Well, the 
house ought to know the aggregate number of 
districts into which all the counties of England 
were to he thus divided. As the hill stood at 
present, it appeared that each district was to 


of the provisions of the bill that the judges of 
these courts were to perform many of the 
duties belonging to the High Court of Chan- 
cery. For anything he could discover to the 
contrary, these judges would have the power 
of acting as Masters of Chancery and Masters 
in Lunacy also, and they were to be paid for 
their services by fees in addition to their sa- 
laries. These fees would be paid in diminu- 
tion of those fees which now constituted the fee 
fund of the Court of Chancery, and which went 
to counterbalance the expense of the Court of 
Chancery. The house had a right to know the 
extent of that diminution. Then, again, there 
was compensation to be given to all the officers 
of all the courts who were to he superseded by 
the new courts which were to he instituted. 
There were at this moment, he believed, in 
England, 450 courts of different descriptions, 
all with their officers, and all of whom, for 
anything he knew, were to be superseded by 
the new courts to be appointed under the pre- 
! sent bill. Then, if these 450 courts were to ho 
I abolished, and if all the officers of these courts 
| who did not choose to take, or who had not 
: given them the option of taking, office in the 
: new courts were to be entitled to compensation 
at the discretion of her Majesty’s Lords of the 
' Treasury, he thought the house ought to hear 
from her Majesty’s ministers what was likely 
to be the amount of the compensation, in order 
i that members might have some small nol ion 
of what would be the expense of carrying this 
: bill into effect. There were other matters in the 


have a separate judge, and each judge to have 
a salary of 1,20()/. a year; the patronage of 
which judgeships was to he at the disposal of 
the Lord Chancellor of England, Each court 
was also to have a clerk, with a salary of GOO/, 
a year. There were also to be treasurers ap- 
pointed, the amount of whose salaries was not 
defined, that point being left to the discretion 
of the Commissioners of her Majesty’s Trea- 
sury. lie wished to know how many trea- 
surers there were to be, and what was to be the 
amount of their salaries. It had been com- 
monly supposed out of doors, tluit the number 
of districts, in all probability, would not he 
less than 1(H). lie had learnt since, he came 
into the house, from the hon. ami learned 
gentleman the Solicitor-General for the Crown, 
that he estimated the numbers of courts would 
not exceed G5. Well, then, he would take G5 
as the number of courts. Sixty-five judges, 
each with a salary of 1,200/. a year, would 
amount to no less than 7^.000/. Sixty-five ; 
clerks to these same judges, at Goo/, a year 
each, would amount to 39,000 /. in addition to 1 
the sum he had just mentioned. The two 
sums together would amount to 117,000/. as 
the annual patronage which would be at the 
disposal of the minister of the Crown. This 
was exclusive of the salaries of the treasurers, 
to which there was no limit fixed. Then there 
were many officers who were paid by fees in ad- 
dition to the salaries to whicn he had referred. 
Many of these fees would have to be paid to 
the prejudice of fees which at the present time 
went into the consolidated fund. It was one 


bill— points of detail — which remti red amend- 
ment, but which were more fitted for considc- 
! ration in committee ; but at the *)C time be 
was bound to say that he did not think it was 
altogether a measure which would have the de- 
! sired e fleet in bringing cheap justice to every 
, man’s door. Ilis object in rising now was to 
1 endeavour to call forth from her Majesty's 
, ministers a full and distinct declaration of the 
.whole purport and extent to which the bill 
would go ; and at the same time, he could not 
refrain from expressing his strong opinion that 
this was a measure of too great importance to 
be carried in the last week of the session ; for, 
whether they looked to the large amount of 
patronage which it conferred upon govern- 
ment, or the great revolution which it intended 
to make in the jurisprudence of the country, 
it was a measure which ought to he discussed 
at an early period of the session, and when 
there was a majority of members of par- 
liament present with all their energies fresh 
about them, * 

Sir G, Grvy said, that when the hill was read 
a second time, he was prepared to enter at large 
into the general objects of the bill, and into 
the various details; but he had been rather 
cheeked by the house on the ground that the 
general objects and principles of the bill were 
not presented to the house for the first time — 
' having undergone discussion for four or five 
j previous sessions. The noble lord had said 
I that the hill was an inheritance from the late 
government. He (Sir G. Grey) begged to cor- 
rect that impression to this extent — that al- 
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though the bill harl been left them by the late 
government, there had been several alterations 
made on it ; some in its progress through the 
other house of parliament, and some by the 
present government, in deference to the opinion 
of certain parties, whose suggestions the go- 
vernment felt themselves justified in adopting, 
so far as they did not trench upon the general 
principle of the bill* or interfere with any im- 
portant details, Still the principles and details 
were subst antially the same as those of the bill 
which had been brought into parliament by the 
government with which he (Sir G. Grey) was 
connected in 1841, and which had been pre- 
sented to parliament again in successive years 
during the existence of the late government. 
On one occasion, a committee, of which the 
late Secretary of the Home Department and 
himself were members, had sat upon this sub- 
ject, and had very carefully considered all the 
details; and a bill was then only prevented, 
from being brought in from the laic period of 
the session at which the committee gave in 
their report. The present hill had also re- 
ceived very careful consideration, both from 
the government arul from the country, it hav- 
ing been largely circulated in those districts 
which were likely to he most affected by it. • 
Numerous suggestions bad been communicated 
to the government in respect to the bill; but 
he must say that, so far as lie was aware, not a 
single representation lmd been made In them in 
favour of the postponement, of the bill ; while 
there were many from parlies who thought it 
would confer an important benefit on the coun- 
try, and who earnestly pressed them to pass it 
into a lau^tf possible this session. Petitions 
had been presented to the house to the same 
effect. When the present government came 
into oflice thej considered this among the 
other measures which had been left them by 
their predecessors ; and he confessed that his 
own impression at first was, that seeing the 
number of the clauses and the importance of 
I he measure, it would be impossible to have it 
fully considered during the present session ; 
but finding the strong opinion which had been 
expressed, both in and out of the house, in 
favour of proceeding with it, and having the 
best possible evidence that it was thoroughly 
known and understood, and that no one could 
he taken by surprise by it, he had yielded to 
the earnest representations which had been 
made to him on the subject, and therefore lie 
now asked the house to go into committee on 
the bill. The noble lord should also remember 
that, duTing the present session, several loeal 
bills had been stopped on the distinct assurance 
that a general bill was to be brought in and 
carried, if possible, in the present session. As 
to the expense of these courts, it was quite im- 
possible to say what would he the amount of 
charge which was to be made upon the Con- 
solidated Fund ; because it was proposed that 
moderate fees, regulated by a table in a schedule 
which was annexed, should he paid in all pro- 
ceedings under the bill. He had no idea that ; 
the fees would be sufficient to defray the ex- { 


I jicnscs. There was a provision that after a 
i time the Queen in council should have power - 
to change payment by fees into payment by 
salary. In that event the fees would he paid 
into the Consolidated Fund. The whole amount 
! of the expenses would depend upon the amount 
of the business in the courts ; and it was only 
from experience of the mode in which it was 
proposed in the first instance to work .the sys- 
tem, that the expense could be projierly esti- 
mated. The noble lord assumed that each 
judge was to have 1,200/. a year, hut this was 
a misapprehension. The districts under the 
bill might lie of any extent ; they were not 
necessarily coincident with counties, Middle- 
sex and Lancashire might require to he each 
divided into several districts ; for one judge 
could not*possihly get through the whole busi- 
ness under this hill of either of those counties. 
Hut there were other parts of England where 
several counties might he included in one dis- 
trict. Full powers to consolidate such counties 
into districts where the business might he suffi- 
cient to occupy the whole time of one judge, 
were given under the bill. 

The. original proposal was, that the judges 
should he paid by salary. When the. present 
government came to look into the measure they 
found it impossible to determine what number 
of judges would he required, and the proposal 
now was that, the judges should receive fees in 
the first instance. If the amount, was found to 
he excessive., the Secretary of Stale was em- 
powered to fix another scale, and. ultimately, it 
was intended that payment by salary should las 
substituted for payment by fees. A mtjhntnti. 
of salary was fixed, namely, 1,200/., but it by 
no means followed, as the noble lord seemed to 
suppose, that all the judges would receive that 
amount. With regard to the patronage, that 
question had been very fully considered. If the, 
dread of placing patronage into the hands of 
. government were to he a bar t.o the progress of 
a measure admitted to he of great practical 
utility* it would deprive them of the advantages 
which attended the exercise of patronage under 
the control of public opinion liv a responsible 
minister of the crown. Her Majesty's minis- 
. ters were of opinion that, for the purpose of 
obtaining popular and efficient men to act as 
judges under the bill, the patronage should he 
placed in the hands of the Lord Chancellor, 
acting under his responsibility as a minister of 
■ the crown and subject to the control of public 
opinion. This conclusion was confirmed by a 
return in reference to the course of legislation 
on the subject of the small debts courts, now 
about to be superseded, showing that out of 42 
such courts recently established, there were 
only two in which the patronage was not given 
to the Lord Chancellor. As to the judges in 
the existing courts, their claims to appoint- 
ments under the present hill would, it they 
were properly qualified, he considered superior 
to those of others. In regard to questions of 
compensation, these were to he referred to the 
treasure, which would apply in the several 
cases the definite rules which had been estab- 
lished for its guidance in such cases. 
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Mr. M. Sutton observed, that the late go- Chancellor, or under special acts of ptotiamerit, 
vemment had hesitated as to giving so large an the best course appeared to be to give the first 
amount of patronage to ministers; and while appointments ' to tnose who had been nomi- 
ne assented to the abstract principle that judi- natecl under such circumstances. 
cM appointments should be made by the Mr. Romilly bore testimony to the importance 
crown, he thought it more expedient, when so of the bill. It was desirable to bring cheap 
many appointments were to be made at once, justice to every man’s door, and he thougttt 
that a different course should be followed, district courts should be established through- 
The late government proposed to give the firs} out the country, to take cognizance of all mat- 
nomination to the lord-lieutenants, reserving, ters which could affect the interests of the 
however, to itself the power of filling up the poor. He wished the government would take 
subsequent vacancies. Again, by the bill of into consideration the propriety of extending 
the late government, the judges of the existing the jurisdiction of the courts established by 
courts were to be the first judges of the new this bill to other matters, and of combining a 
courts. The liOrd Chancellor or the Crown variety of duties, ministerial as well as judicial, 
must always have power to displace judges who now performed by a number of different offi- 
were disqualified ; and there did not appear to cers. He thought payment by salary preferable 
be any reason for superseding the existing to payment by fees. 

judges, as the present bill proposed. From j Mr. Henley considered the question of pa- 
th? returns to which the right hon. gentleman j tronage involved in this bill as a very serious 
(Sir G. Grey) had referred, it appeared that I one. He was one of those who did not think 
the great majority of the appointments under ! that had the patronage been entrusted to the 
the local acts had been made by the Lord : lord-lieutenants it would have been in good 
Chancellor. Why should these gentlemen not hands. But it was not quite clear that it was 
he retained ? On the two points of patronage ' wise to place so large an amount of patronage 
and compensation, he (Mr. M. Sutton) much i at once in the hands of the crown. A very 
preferred the bill of the late government, but, \ large proportion of the existing judges were 
under all the circumstances, he should not feel attorneys, who if they retained their appoint- 
himself justified in attempting to impede the j ments must give up their practice. As they 
progress of the measure. I might be expected to prefer continuing their 

. I* 1 ® Attorney-General said, that the altera- j practice, a vast number of appointments would 
lion by which the patronage was given to the necessarily fall to the crown under the opera- 
I^prd Chancellor had received the approbation i tion of the bill. He believed that if this bill 
of the hon. member for Cambridge, the late 1 were confined to its professed object— the rc- 
solicitor-general (Sir. Fitzroy Kelly). The bill covery of small debts, without any reference to 
of the late government proposed to give the j damages and wrongs — it might be a very be- 
pa tronage to the lord-lieutenant. There were ■ neficial measure. 


at present about 80 judges of different local The house then went into committee, Mr. 
courts, which would be superseded. It was Greene in the chair, 
calculated that 6o or 65 courts would be an 1 On clause 3, 

adequate number for the whole country; so Mr! J. S. Wortley suggested that some means 
that the bill of the late government recognised : should be taken for changing the districts of 
a vested right in some 80 persons to fill some the judges who would be appointed under this 
(>0 or 65 offices. It was after those 60 offices ; bill, so as to prevent a judge from remaining 
bad been supplied by those 80 persons that the | for any long period in a particular locality, 
lord-lieutenants were empowered to fill up any j On danse 9, 

vacancies that might still remain ! It was better ; Mr. Nexcdeyate observed that he understood, 
that the government should come forward and from the statements which liad been made by 
exercise the patronage in the first instance. Every members of the government, that they were 
one of the offices touched by this bill was con- disposed to give legal gentlemen who filled 
stituted under local acts, ox parliament which | existing judicial offices a preference in the ap- 
contained a clause declaring that if a general ■ pointments under this measure ; and he wished 
act should be passed the rights created under 1 to know whether there would be any objection 
those local acts should cease. But so far as ! to insert words in the bill for carrying out that 
parlies were found qualified, the Lord Chan- , object ? 

ccllor had stated that they should be considered Sir G, Grey could not assent to the sug- 
as having a paramount claim ; and it was sup- gestion of Ine hon. member; but; without 
posed that the business before the new courts giving a pledge that existing officers would in 
would be so large as to afford ample compen- all cases oe appointed to juaicial offices under 
nation for judges and clerks. this bill, he might state that a preference would 

Worthy wished to ask why, if the be given .to those existing officers who were 
Lord Chancellor intended to appoint those now considered competent for the situations, 
m office to be judges in the new courts, a pro- Mr. Wakley wished to know why the ap- 
effect was not introduced into the pointments to judicial offices under this bill 
!i • j . * ate government had voluntarily should be confined to one branch of the legal 
depnred themselves of the patronage; and profession — why the judges should be selected 
when "so many of the appointments to the ex- from members of tbe bar only, to the exclusion 
isting courts had been made by the Lord of attorneys ? It might not be very agreeable 
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to gentlemen at the bar to hear it said that at- 
torneys were quite as competent as they were 
for these situations ; but he considered it most 
unjust that gentlemen in that department of 
the profession should be debarred from these 
judicial appointments. The attorneys had just 
as .much capacity, as much legal knowledge, 
and possessed as much love of justice as any 
gentlemen at the bar ; and in his opinion, their 
exclusion from these offices was m principle 
most unjust, and in practice most injurious. 
If they left to the Lord Chancellor the discre- 
tion of appointing fit persons from the bar, why 
could not they also entrust him with the dis- 
cretion of appointing fit persons from the at- 
torneys ? He considered that great injustice 
was done to a most respectable and honourable 
branch of the legal profession by excluding 
them from these appointments ; and he would 
hereafter move an amendment which would 
have the effect of rendering them eligible for 
such offices. 

The Attorney- General moved that after the 
words “ barrister-at-law,” the words “ who 
shall be of seven years* standing or,” be in- 
troduced. 

Lord G. Somerset opposed the amendment, 
as he considered that the discretion of making 
these appointments ought to be entrusted to 
the Lord Chanceller, who would, no doubt, 
take care to appoint properly-qualified persons. 
With regard to the question raised by the lion, 
member for Finsbury, (Mr. Wakley,) lie cer- 
tainly thought that that class of the legal pro- 
fession commonly called solicitors were rather 
hardly used by this bill. This measure, he 
understood^pontained a provision which ren- 
dered the present holders of judicial offices eli- 
gible for appointment as judges of county 
courts under this bill ; but if any of the exist- 
ing officers shoifld cease to hold their appoint- 
ments, they could not hereafter be succeeded 
by solicitors. lie must say, that under these 
circumstances, he thought their fail* share in 
these appointments was withheld from the at- 
torneys. He saw no reason why eminent soli- 
citors, who had acquitted themselves creditably 
in their profession, should not be eligible as 
judges of these courts, and he thought the ap- 
pointments ought to be o]ien to them. At the 
same time, he did not mean to assume that the 
education of a solicitor was generally such as to 
render him equally well fitted for judicial office 
with a barrister* He thought that all persons 
who now held judicial offices in courts of this 
kind had a strong claim upon the government 
for re-appointment under the present bill, un- 
less some good reason to the contrary could be 
shown ; and he understood that the right lion. 
Home Secretary concurred in this opinion. 

Sir G. Grey said, that the words ” barristers 
of seven years* standing,” though they scarcely 
gave any adequate security for the appointment 
of efficient persons, still afforded some check, 
as, they prevented the appointment of a man as 
judge to-day who hail only been called to the 
liar yesterday. With regard to 'the fitness of 


attorneys to occupy judicial situations in these 
courts, he was quite ready to admit that there 
were some most learned men in that branch 
of the profession who possessed very high 
qualifications for many important offices. But 
he wished it to be understood that no new pro- 
vision had been introduced into this bill. In- 
deed, if the attorneys were treated with hard- 
ship by this bill, they were treated with equal 
hardship under a measure which had been in- 
troduced by the noble lord opposite (Lord U. 
Somerset), lie could assure the house, that 
there was not the least intention to throw any 
slight upon the attorneys ; but, if the argument 
of the hon. member for Finsbury were carried 
out, why should not attorneys be allowed to 
plead as advocates ? and why should they not 
be eligible, for seats ou the bench in Westmin- 
ster Hall ? lie (Sir G. Grey) considered that 
the best course was to adhere to the distinction 
which had been held between the two branches 
of the profession for a very long period ; but 
he hoped it would not be supposed that there 
was any intention to slight that branch to 
which tuc hon. member for i'insbury had re- 
ferred— the attorneys. 

Mr. Bernal thought it advisable, if possible* 
to give some definition of what was meant by 
" practice.” 

Sir G. Grey considered it would bo impossi- 
ble to introduce any words that would effectu- 
ally secure the object they all wished to accom- 
plish, and thought the only course was to leave 
the matter to the discretion of the I*ord 
Chancellor. 

Mr. Henley thought it would be much bet- 
ter if there were no definition with rewjiect to 
the judges in the bill, and that it should lie 
left to the Lord Chancellor to appoint, on his 
responsibility, fit and proper poisons. With 
respect to attorneys, they were either fit or un- 
fit to be judges under this bill. Now there 
was a provision in the bill that all attorneys 
who were at present judges in certain named 
courts for the recovery of small debts might 
be judges under the present bill, and yet, in 
the same breath, the bill declared that all fu- 
ture attorneys should be disqualified. Both 
these arrangements could not be right, and, 
therefore, he should be better pleased to see it 
left entirely to the Lord Chaucellor to appoiut 
fit and proper persons as judges. 

Colonel Sibthorp did not see why attornies 
should be excluded from holding these judge- 
ships. 

The Aflorney-Gtneral reminded the house 
that there was already a lucrative office under 
the bill appropriated exclusively, to attorneys, 
viz., that of clerk to the judge. One reason 
for preferring barristers over attorneys as 
judges under this bill was, that their Kite of 
practice was 1 letter fitted for qualifying diem 
as judges. The attorney directed his attention 
to details, and to the getting up of cases, while 
the barrister applied to those cases the general 
principles of law. 

Mr. Bscotl .said the real question was how 
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they could obtain the beet men as judges under 
the bill, and, therefore, he thought it advisable 
that they should widen the field of selection as 
much as possible. He hoped the Government 
would reconsider their decision on this point. 

In the course of some further conversation 
on the clause, it was suggested that the judges 
under the bill should be disqualified from sit- 
ting in parliament and from practising as bar- 
risters in the districts where they sat as judges. 

Sir G. Grey said, that on the whole i( had 
been thought not desirable to exclude these 
judges from practising as barristers entirely, 
but at the same time he conceived it to be de- 
sirable that, while allowed to practise in the 
Kii]>erior courts, they should not practise in each 
other’s courts, 

Mr. Romilly was of opinion that {lie 0 judges 
under this hill ought not to be allowed to prac- 
tise at all as barristers. Concurrent practice 
as a barrister unfitted a man's mind for the 
judicial capacity. If these judges were al- 
lowed to practise as barristers, it might be pos- 
sible for interested parties to obtain an opinion 
from one of them in his character of barrister 
having reference to a case which he would af- 
terwards have to decide on as a judge. lie 
would therefore make tlies 3 judges judicial 
officers and nothing else : he would take up 
their whole time in that way, pay them hand- 
somely and liberally, and thus the country 
woukl really get cheap and good justice brought 
home to everybody’s door. 

Mr. J. S . Wortley thought the Government 
was right in not proposing .to exclude the 
judges under this bill from practising as 
barristers. Ilow else could they hope to get 
good judges ? Did they think a man fitted for 
the situation would abandon all the prospects 
of his profession for such a salary ? He dif- 
fered from the hon. and learned meml>er, who 
thought concurrent practice as a barrister un- 
fitted a man for a judge. He knew three gen- 
tlemen on the northern circuit eminent as bar- 
risters and distinguished as judges ; and of 
these he might mention the Recorders of Hull 
and Leeds. The hon. and learned member 
had said that it might he possible to entrap a 
barrister in giving an opinion in reference to a 
case which he would afterwards have to decide 
on as a judge ; hut if he were a right Rort of 
man, with a candid and strong mind, that cir- 
cumstance would not prevent him from giving 
a proper decision on the case submitted to him 
as a judge. These courts would not take up 
all the time of their judges, and by attending 
Westminster Hall they would keep their wea- 
pons polished. 

Mr. Bernal reminded the house how strongly 
that was objected to in the case of the Welsh 
judges ; he had known instances of cases sub- 
mitted to them, with fictitious names, to ob- 
tain their opinion on points that would come 
before them judicially. Who would say that 
sixty or eighty judges could not be got, 
the salary being l /2(H)/. a year Let the 
judges lie neither members of parliament nor 
practising barristers. 


Mr. W \ Williams recollected that when the 
house was asked to give 1,800/. a year to the' 
country commissioners of bankrupts, it was 
said this was necessary in order to get first- 
rate men ; but he liaa the authority ofJjSrell- 
informed barristers for stating that the prac- 
tice of the gentlemen appointed did not ave- 
rage 300/. a year. In the case of the magis- 
trates of the police courts, when their salary 
was raised, and barristers were appointed, 
there were three times as many applicants as 
vacancies, and applicants of great talent and 
eminent legal knowledge. 

Mr. Esqott urged that a judge ought at least 
not to act as a barrister in his district. 

Lord J. Russell considered that there were 
two ways of obtaining good judges. One was 
by giving very considerable salaries, and, as in 
Westminster Hall, separating them altogether 
from practice at the bar, to be wholly devoted 
to judicial questions in every kind of form. 
There was another mode in regard to less im- 
portant judicial functions and more limited 
spheres, namely, by appointing persons who 
at the same time practised at the bar. In jus- 
tification of this latter course, the instance of 
Mr. Baines, the recorder of Leeds, and other 
cases, had been mentioned ; in support of the 
contrary view no instances were given, but it 
was simply said that persons practising at the 
bar could not exercise judicial functions well. 
This last view, however, was not borne out by 
the fact; and every one must allow that the 
ininds of such persons were likely to be con- 
stantly exercised, and to be in full vigour, 
upon legal questions. With regard to the 

C lan of giving moderate salaries $p persons to 
e placed in certain districts, to which they 
should be required to confine themselves, he 
(Lord J. llussell) thought that a inode which 
would fail of securing good ' judges. Those 
who did not very well succeed at the bar 
would be anxious to have these appointments, 
but men of talent, who knew they were likely 
to rise at the bar, would refuse them; and 
thus the country would be excluded from get- 
ting men of the best vigour of mind and the 
highest talent. No doubt there were men of 
good legal knowledge, who did not much 
practise at the bar, but the party who had this 
patronage would have great difficulty in saying 
who they were. When a man had risen to 
eminence at the oar, and had argued with 
ability, he had been subjected to a test, but in 
appointing these other persons there must he 
great uncertainty whether they were not men 
of very inferior talent. In Scotland the judi- 
cial decisions of local judges had never given 
satisfaction, and all difficult cases were sent to 
the superior judge, who was an advocate in the 
highest practice in the courts at Edinburgh ; 
and by act of parliament the sheriffs were 
actually required to be habitually attending 
the court of session. Unless the house were 
disposed to go to a much greater expense 
than was contemplated, in prohibiting prac- 
tice, they would be in danger of liaving men 
of very second-rate abilities and knowledge of 
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law, and who, in the course of a few years, 
would forget what they had known when prac- 
tising. The objection, however, just made 
seemed valid, that a lmrrlster ought not to 
'prafise in the district for which he was 
judge; and words should be proposed to ob- 
viate that. 

Mr. Hume insisted that the arrangement in 
Scotland was the work of the lawyers against 
the wish of the people ; the people wanted 
their judges to be resident among them, and 
not at Edinburgh. For 1,2 00/. a year ample 
talent might be obtained in the office in ques- 
tion; the person appointed ought to be a 

a e from first to last, and not half-barrister, 
judge. 

Mr. Bernal suggested that the judges might 
be a species of justices in eyre, like the Insol- 
vent Debtors* Court Commissioners. 

Mr. Warburton did not see how their being 
ambulatory would suit a provision prohibiting 
them from practising in their district - 

Sir G. Grey thought some misapprehension 
existed as to the limit put to the judges prac- 
tising. They were only to be prevented prac- 
tising in any matter arising in tlicir respective 
districts. 

Mr. Horsman said, reference had been made 
to the sheriffs in Scotland ; but there they had 
great leisure to attend the supreme courts. In 
this case, however, the judges were to have 
only two months’ remission of their duties in 
the year. Was it likely that they would devote 
these two months to a Btudy of the law at 
Westminster, instead of employing them in 
needful recreation after their ten months’ labour. 

Sir G. Grey said the full time of all the 
judges would not he occupied. Some of them 
would no doubt be fully employed, but others 
only partially, and of course there would be a 
difference in the salaries of these judges. 

Mr. Henley thought it would be a great evil 
if the judges were not allowed to attend at 
Westminster Hall, especially as they would not 
have the advantage of a bar in their local courts. 
The amendment was then withdrawn. 

Mr. Wakley moved, as an amendment to 
the clause, that attorneys be eligible for the 
office of judge in these courts, lie did not 
propose that they should be appointed, but that 
the Lord Chancellor, if he found fit men acting 
as attorneys, should have the power of appoint- 
ing them. He was sure that attorneys, if eligi- 
ble for this office, would find no fault on the 
score of salary. For 1,200/. a- year they would 
find men of great legal learning who .would 
most readily accept the office. By the bill of 
last year attorneys were made eligible for judge- 
ships after 10 years’ practice. 

Sir G. Grey , having stated his reasons 
already so fully in support of the clause as it 
stood, did not deem it necessary further to de- 
tain the house with any remarks on this sub- 
ject. 

The committee then divided — 

For the amendment ... 16 
Against it 53 

Majority .... 37 


Colonel T. Wood then moved as an amend- 
ment, that the judges shall cease to practise as 
barristers when they accept office. 

The committee divided — 

For the amendment • • • 12 

Against it 57 

Majority .... 45 

The clause was then agreed to. 


RECENT DECISIONS IN THE 8UPE- 
' RIOR COURTS. 


RRPOr.TKD 1SY BAURIHTKKS OF THK SKY KRAI* 
COURTS. 

• Horh Cbaucrltar. 

Bristow v. Needham. 23rd Jail. & 30th July, 
1846. 

BKCtTRITY FOR COSTS. 

Objections to a surety for costs dnrivy the 
absence of oluintiff abroad cannot be sus- 
tained after the return of the latter within 
the jurisdiction . 

On the 21th of .Tune, t843, the Vice-Chan- 
cellor of England made the usual order, that 
security for costs should he given, the plaintiff* 
having gone to Jersey for the benefit of his 
wife’s health. Defendant objected to the 
proposed surety, upon the grounds that he did 
not reside at the place mentioned, and also 
that judgments to a considerable amount were 
entered up against him. Hut the Muster 
reported in favour of the security offered. On 
the 14th of March, 1844, the Vice-Chancellor 
ordered the defendant’s motion for further 
security to be dismissed, %vith costs, and the 
reversal of this order was also refused, with 
costs, 'by the Lord Chancellor, on the Mill 
January, 1845. The plaintiff returned to 
England in October, 1844, and an affidavit to 
that effect was filed in July following. 

Mr. Teed, for the defendant, after stating the 
above objections to the surety, now applied 
for further security for such costs os had 
been incurred during the plaintiff’s absence 
abroad. "Hie original order of the Vice-Chan- 
cellor was to stay proceedings until security 
should be given. Proceedings had taken place 
under this security whilst the plaintiff was* 
abroad, for which the defendant had no 
security. 

'ITie Lord Chancellor ( Lyndhurst ,) without 
hearing Mr. Cooper and M r, Calvert for the 
plaintiff, said, that as the plaintiff had returned, 
no security was required, — in fact' the security 
was withdrawn, — it would therefore be idle to 
inquire whether the surety was good or not, 
and the application must be dismissed with 
costs. 

Note. — On the 30th of July last, Mr. 
Kenyon Parker, with whom was Mr. Anstey, 
brought this case, under the same circum- 
stances, before the present Chancellor, but his 
lordship refused to entertain the motion, upon 
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the ground., that it would be in efiat a re- 
bearing of a matter which had been already 
diepeted of by Lord Imdhnrat, The motion 
wu therefore dismissed with costs. 


VfcctftxncellMt 

Nicholas v. Nicholas, June 93rd. 

AV*HA«AWCH.-“CON*TRB«TION OP ORDER 

31 ST or MAY, 1845 . ¥ , 

The court will not order an appearance to he 
entered for a defendant who cannot he 
served with a subpoena in consequence of his 
occupation being of Such denature that he 
has no fixed place of residence, unless it 
can be shown that there is reason to believe 
he is endeavouring to evade service of the 
subpoena. 


whereupon the present motion was made. It 
was snhnutted, that as the receiver himself 
would have been chargeable with interest at Si. 
per cent., his surety was -not entitled, upon any 
principle of equity, to be relieved by a leas rate 
of interest. He relied also upon order 33 of 

sate- ‘Aft 

ceiver himself been a defaulting party, the 
safety might have been chargeable with the 
higher rate of interest* He hacl passed one 
year's accounts, mid then died. His executors 
were the defaulting parties. 

’ Vice-Chancellor Bruce . I think that, as in 
this case, no default whatever was made during 
the life of the receiver himself, the rate of in- 
terest to be paid by the surety, ought not to 
exceed 4 U per cent. 


Tins suit was instituted for the administra- 
tion of a testator's estate, and John Nicholas, 
a party who had a remote interest, was made a 
defendant. His occupation being that of a 
travelling pedlar, he had no fixed place of re- 
sidence and was seldom long in one place, so 
that iho plaintiffs were unable to serve him 
frith aenujftana. He was heard of at Birming- 
ham about six months ago, but since that time 
all time* of bio* had been lost. 

Mr. dVfsrjuiked for an order that the plain- 
tiff might beat liberty, after a certain time, to 
enter an appearance ror the defendant, as he 
was, in anal, out of the jurisdiction, although 
he admitted that the case was not within the 
orders* 

The Viae-Chanccllor said, that if the plain- 
tiff's counsel took such a view of the case as to 
bopf opinion that it could not be brought with- 
in the orders, his Honour could not alter the 
practice of the court for the sake of a travelling 
pedlar, and refused the application. 


laurel lor Stufaftt ISrure. 
Clemente v. Beretford, July 28th, 1846. 


PROCEEDINGS IN PARLIAMENT RE- 
LATING TO THE LAW. 


Hagai Resent*, aath August, 1 8 %r, 

Railway Commissioners. 

Small Debts. 

Wreck and Salvage. 

Private Bills. 

Pawnbrokers. 

Drainage of Lands. 

Contagious Diseases. 


THK QUHKN’h SPEECH. 

It seems not to have been deemed expedient 
by the government, (as has sometimes been the 
cose,) to take credit for having passed any 
important measures of law reform. The 
“ bringing justice home to evesy man’s door,” 
has not been re-echoed on this occasion, al- 
though an get has been passed for effectuating 
that dream of legal perfection. 

Parliament was prorogued by commission, 
from Friday the 28th August, until Wednes- 
day the 4th November. 


RECEIVER* — EXECUTOR.— INTEREST. — 
ACCOUNT. — PRINCIPAL AND SURETY, 


THE EDITOR'S LETTER BOX. 


The estate qf a deceased receiver was liable to 
white good certain payments , and his raw 
se«for% neglecting to pay, pursuant to 
order, the surety was directed to pay the 
amount with interest at four per cento 


Mr. Gardner applied in this case for an or- 
der directing the surety of a deceased receiver, 
(whose executors had made default,) to pay; 
what was due. with interest at 5/. per cent, 
llie case assde in support of the motion ap- 
peared to be this ; — The receiver had passed 
his yearly accounts, and died during the next 
year. An order waa made requiring thejw- 
tttivsrti ettcutom to 
anas of ittc W 



R. H. R. wjll feel obliged by any of our 
readsra pointing out the statute lately passed 
which authorises small slips of land adjoining 
roads to be inclosed by the owners of land 
lying alongside of such roads. 

have this week given several of the re- 
cent statutes, and shall be able, withouttjmy 
extra charge to our subscribers, to place htfofp 
them all the statutes, of the session in thopvto 
sent volume. The Small Debts 
Courts Act will be commenced In the^sp 



number. 

We are oh 
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SATURDAY, SEPTEMBER 12, 1816. 


— ■ “ Quod magls *d aos 

Pertinet, et nescire malum est, sgltamns." 

Horat. 


SUMMARY OF THE PROVISIONS 
OF THE SMALL DEBTS ACT. 


_ It will, no doubt, be deemed a conve- 
nient course, before submitting to our 
readers the principal Statute of the Ses- 
sion “for the more easy Recovery of 
Small Debts and Demands in England,” to 
precede it by an analysis or summary of its 
provisions, arranged in such order as may 
not only facilitate the understanding of the 
general scope and purport of the act, but 
afford an easy reference to its various 
provisions. This method seems the more 
necessary, because many clauses relating 
to the jurisdiction of the court, and the 
mode of proceeding, are scattered over 
different parts of the act, and ought to be 
brought into juxta-position, in order clearly 
to discern the intention of the legislature. 

The act commences by reciting, that 
sundry acts have been passed for the re- 
covery of small debts. It next refers to 
the acts of 1844 and 1845. The first for 
“ Amendiug the Laws of Insolvency, 
Bankruptcy, and Execution,” (7 & 8 Viet, 
r. 96) ; and the second for “ better secur- 
ing the Payment of Small Debts,” (8 & 9 
Viet. c. 127.) Then it recites the expe- 
diency of having “ one rule and manner of 
proceeding for the recovery of small debts 
and demands throughout England,*’ and 
seta forth that the County Court is a court 
of ancient jurisdiction, but that its pro- 
ceedmgs are * dilatory and expensive; 
t h e r e fore , it is said to be expedient “ to 
! and regulate the manner of proceed - 
the said courts for the recovery of 
debts and demands, and that the 
> established under the recited acts 
t, or such of them as ought to 


of the County Court under the provisions 
of this act. 

These courts, therefore, are to be County 
Courts , and we now proceed to classify the 
sections under their appropriate heads • 

I ABOLITION OF OLD. AND CONSTITUTION OF 
I NEW, COURTS. 

Her Majesty may order the act to be 
' put in execution in such counties as, with 
.the advice of the privy council, may be 
{ deemed fit, (s. 1.) And also to divide the 
counties into such districts ns may seem 
1 fit, (s. 2.) 

, The courts held under this act are to 
have the same jurisdiction as County 
Courts, and to be Courts of Record, (s. 8,) 
l and the jurisdiction of the County Courts 
is preserved, (s. 4.)* 

I Her Majesty may order any court under 
I the acts citccl in the schedules ( A) and 
(B) to be held as a County Court, and 
I may assign a district to the same, (s. 5.) 
And when a court shall be established un- 
der this act, the recited acts, (7 & 8 Viet, 
c. 96, and 8 dr 9 Viet. c. 127,) and ell 
1 other acts affecting its jurisdiction, shall 
! be repealed, (s. 6.) But proceedings under 
, the former acts are to be deemed valid, * 
(s. 7.) And orders in cotincil for the 
purposes of the act, and notice of the in- 
tention to take the propriety of such order 
into consideration, shall be published in the 
London Gazette, b («. 8.) 


* The object of this clause, we presume^ is 
to enable the new courts by writ of justieiee to 
hold pleas to any amount. 

* Is this notice in the Gazette intended to 
afford an opportunity to members of the pro- 
fession, either collectively or individually, to be 
hood before the privy council, in oppontion to 
the order? 
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9toUDete*Aet. 


< Exceptions : — No court ia to be eSta 
bliahed under this act in the city of 
London, (a. 1.) 

The act is not to affect the rights of the 
Universities of Oxford and Cambridge, 
(s. 140.) And nothing therein is to affect 
the Courts of the Warden of the Stan- 
naries, (s. 141.) # 

JURISDICTION OF THE COURT. 

The court is authorized to hold all fOeas 
of personal actions where the debt or 
damage claimed is not more than 20/., 
whether on balance of account or other- 
wise. 

Excluding actions of ejectment,, or in 
which the title to hereditaments, tolls, 
fairs, markets, or franchises, shall be in 
question, or in which the validity of any 
devise, bequest, or limitation, under a will 
or settlement may be disputed, or any ma- 
licious prosecution, or for libel or slander, 
or for crim. con., seduction, or breach of 
promise of marriage, (s. 08.) 


if founded on tdrt, theplaintiff shill have 
judgment but no costs, unless the judge 
shall certify that the action was fit U> be 
brought in the superior court, (s. 12&.) 


APPOINTMENT 


AND QUALIFICATION 
JUDGES. 


OF 


The Lord Chancellor may appoint as 
many as shall be needed to be judges of 
the County Court, who shall be barristers 
of seven years standing, or barristers hav- 
ing practised as barristers and special 
pleaders for seven years ; or barristers or 
attorneys-at-law who under the acts cited 
in schedules (A) and (B), or under 7 & 8 
Viet. 6. 96, and 8 & 9 Viet. c. 127, shall 
have been appointed to preside in any court 
cited in such schedules, (s. 9.) • 

Proviso, that attorneys acting as judges 
under the acts cited in schedules (A) and 
(B), who may be appointed under this act, 
shall in twelve montns cease to practise by 
themselves or partners, or act as town 


One of several persons jointly answer- i clerks, clerks of the peace, clerks to 
able, may be sued; and such person may j justices, or to public boards or companies, 
obtain contribution from the others jointly ( s - ~v . 

liable, (s. 68.) Demands arc not to be ' . Appointment of judges who have pre- 
divided for the purpose of bringing two or v, ously officiated in any County Court not 
more suits, (s. 63.) ; su U) ect to 5 & 6 Viet. c. 122, so as to de- 

Thc unliquidated balance of a partner- ; P r *X e them of compensation, (s. 15.) 
ship account, or a share under an intestacy, l Future vacancies among the judges of 
or a legacy under a will not exceeding 20 1. i *' le ^° unt ^ Courts to be supplied by the 
may he recovered, (s. 65.) So minors may • Lord Chancellor w Chancellor of the Duchy 
sue for wages, (s. 64.) And executors^ Lancaster, if m his sole district. Such 
may sue and be sued, (s. 66.) I judges to be barristers of seven years 

No privilege is to be allowed, except as . standing, or who shall have practised as 
mentioned in the act, (s. 67.) \ barristers and special pleaders for 7 years, 

; or who shall have been county clerk at the 

REMOVAL OF CAUSES AND CONCURRENT JU- l pa88 i ng of this aCt, c (s. 16.) 

ntsDicTiON of superior rouuTs. The judges not permitted to practise as 

No plaint can be removed to a superior [ barristers in their own districts, except 
court, unless the debt or damage claimed those already appointed in the courts of 
exceed 51. and then only by leave of the 1 Bath, Bristol, Liverpool, Manchester, 
judge of the superior court, on such terms, j Sheffield, Eccleshall, and Middlesex, and 
as to payment of costs, giving security for now practising in chambers as conveyancing 
debt or costs, or such other terms, as he counsel . (s. 17.) d 


shall think fit, (s. 90.) 

The concurrent jurisdiction of the su< 
perior courts is retained where the plaintiff 
dwells more than 20 miles from the de- 
fendant, or where the cause of action did 
not arise wholly or in some material point 
within the jurisdiction of the court within 
which the defendant dwells or carries on 
his business, or where an officer of the 
court is a party, &c., (s. 128.) 

• If an action be commenced in a superior 
court, except as last mentioned, and a ver- 
dict be found for less than SO/., if the ac- 
tion be founded on contract, or less than Si, 


The judges of the County Court are, for 
inability or misbehaviour, removable by the 
LordXfancellor, or by the Chancellor of 
the Bbehy of Lancaster, if within his dis- 
trict, (s. 18.) 

Th6 districts of the judges may be 
changed by the Lord Chancellor, Ac., 
(s. 19.) 

In case of illness or unavoidable absence, 

c Will this include attorneys who have been 
county clerks ? 

4 The consequences of this exception am not 
cleariy hunted. 





thejudge may appoint « deputy, being a 
b^rmter of three years standing or an at- 
torney of ten years ; and with the ap[>roval 
of the Lord Chancellor may appoint a 
deputy for two months in any year, such 
deputy having practised as a barrister for 
three years,” (s. 20.) 

The judges may act as justices, if in the 
commission of the peace, (s. 21.) 


inflicted for the non-observance of either of 
these two enactments, (s. SO.) 

The clerks are to have the charge of the 
court houses and offices, and are em- 
powered to appoint and dismiss servants, 
(s. 65.) 

TREASURERS AND OTHER OFFICERS. 

The commissioners of the Treasury are 


Exceptions . — Judges at present acting in j authorized to appoint treasurers of the 
the courts of Bath, Bristol, Liverpool, and J courts to be holden under this act, (s. 28.) 
Manchester, entitled to the first appoint- ! The court is to appoint one or more 
ment under this act for those places, high bailiffs of the court, (s. 31.) But 
(s. 10.) j saving the rights of the high bailiffs of 

Stewards of the manors of Sheffield and Westminster and Southwark, (s. 32.) 
Ecclesall, appointed under 48 G. 8, c. 108, 1 Thewluties of the high bailiffs are de- 
to be the first judges under this act for ! scribed id s. 33 ; and provision is made in 
those districts, (s. 11.) Is. 84, for the high bailiffs of courts under 

The present county clerk of Middlesex, ; tlie acts cited in schedules (A) and (B). 
appointed under 23 G. 2, c. 33, to be the ■ By s. 36, the clerks, treasurers, and high 
first judge under this act, and may con- ; bailifls are required to give security, 
tinue to appoint a deputy, subject to ap- 
proval of Secretary of State. The present 
registrar to be the first clerk, (s. 12.) 

The lords of manors in Schedule C. 


having rights of appointment under the 


PRACTITIONERS IN THE COURT. 

The 91st section provides, that no per- 
son shall be entitled to appear for any other 
party to any proceeding/, unless lie be an at- 
torney of one of the superior courts, or a 


repealed acts are entil ed to appoint barrister-:. t-law instructed by such attor- 

ofcccrs under this act, subject to the! or> by , eovo <)f the ju dge, any other 
approval of the Secretary of State, (•.* pe J wn; { mt n0 barrister, attorney, or 

other portion, except by Icuve of the judge* 
The lords of hundreds, manors, and ; shall ^ cntiUcd J bti 3 heard to urg f le ° ny 

hbert.es may surrender their courts with ; ^ Aml 

no person, not 

the consent of the persons interested, *. ai| ottorncy( sbaU bc entitled to re- 
w J th , “ l* ,ovlso ,n favoui o the , cover any sum for appearing or acting on 
offiwrs of the two courts at Bristol, j behalf of any other person ; and no alter- 
(s. 35,) | J)e y s ], a j| j )e entitled to any suit), unless the 

clerk of the court. j debt or damage claimed be more than 40*,, 

. s. r i i f *i A\ or to have more than 10 a. for his fees and 

The appointment of clerks of the court un]egs ^ dd|t or d e clakned 

is vested in the judges of the County J U ^ , 5/ r more b tUan 15a . 

Courts, subject to the approval of the. . case aiM , in no case shall any fee 
Lord Chancellor (s 24.) And in populous , R ^ 6(/ bc allowcd fo / cm . 

districts the Lord Chancellor may direct , ; a b barri8ter 08 counsel in the cause, 

two clerks to he appointed, (c. 25.) 1 1 J 

In case of illness or unavoidable absence, ! practice and course ok proceeding. 
the clerk may appoint a deputy, with the ! 'flic judges are to hold the courts where* 


approbation of the judge, (s. 26.) 

■ The duties of the clerk in issuing the 
process of the court, registering orders 
End judgments, &c., are presetibid by 
s. 27. 

Tlie offices of clerk, treasurer, and bailiff 
are not to be conjoined, (s.26. ) No officer 
is allowed to act as an attorney of the 
court, (s. 29.) And a penalty of 50/, 


• Attorneys are not here included. 

1 These courts are Ashten-under-Lyne, Bir- 
minahani, Cirencester, Kidderminster, Stour- 
tudqge, St Albans, Sheffield, and Stockport. 


her Majesty shall direct ; and notices for 
holding the courts are to be put up in con- 
spicuous places, (s. .56.) 

The forms of procedure in the courts 
are to be settled by five of the judges of 
the superior courts, (s. 78.)* 

Process .— The process of the court is <o 
I be under the seal of the court, (i. 57) ; 
>• | suits are to be entered by plaintin writing, 
and a summons served according to tne 
rules of practice to be prescribed, (s. 59.) 


« This power, we presume, will include 
pleadings, notices, admissions, &c. 

s *2 
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A summons may be issued*: She 

cause of action may not arise in the dis- 
trict, (s. 60.) And processes out of the 
district of the court may be served by the 
bailiff of any other court, (s. 61.) 

Provision is made for proof of service of 
process out of the district, or in the ab- 
sence of the bailiff, (s. 62.) 

The judge alone may determine all ques- 
tions, unless a jury be summoned, (s. 69.) 

Jury. — Actions may be tried by a jury 
when the parties require it, (s. 70.) The 
party requiring a jury is to make a deposit, 

(s. 71.) Who shall be jurors (s. 72) is 
enacted, as also, the number of the.. jury, 
which is limited to five, (s. 73.) 

Defence. — Notice is to be given to the 
clerk, of special defences, who shall com- 
municate the same to the plaintiff, (s. 76.) 

Trial.—' On the day of hearing the plaint, 
the judge shall proceed in a summary way 
and give judgment without further plead- 
ing or formal joinder of issue, (s. 74.) 

No evidence is to be given of any de- 
mand that is not in the summons, (s. 75.) 

Evidence. — The parties in the action, 
and others, may be examined, (s. 83.) 

The clerk of the court may issue sum- 
monses to witnesses, (s. 85.) 

A penalty is indicted on witnesses nee- , 
looting to attend, (s. 86} ; and persons proceeding* in case of fraud. 

giving false evidence arc to be deemed Parties having obtained an unsatisfied 
guilty of perjury, (s. 84.) 'judgment may obtain a summons on a 

The course of proceeding, in case the 
plaintiff does not appear or prove his case, 

(8. 79,) or where the defendant does not 
appear, (s. 80,) is then prescribed. 

The judge may grant time, (s. 81) ; and 
the defendant may pay money into court, 
and of such payment notice is to be given 
to the plaintiff, (s. 82.) 1 


tfitnilOC ifou* 

thd goods*' (4^(94.) 

may be thke a itt exefetttfott iocludoMrbttif^' 
and securities for money, but not 'tokrihg* 
apparel, bedding, or tools, to the value of 
51. (s. 96.) The securities so seized tp be 
held by the high bailiff for the benefit of 
the plaintiff, who may sue in the defend- 
ant’s name, (s. 97.) Execution may be 
had out of the jurisdiction of the courl^ 
(8. 104.) With power to the judge to 
'suspend execution, (s. 105,) and to regu- 
late the sale of the goods taken in exe- 
cution, (s. 106.) 

Claims as to goods taken in execution 
are to be adjudicated in the County Court, 
(s. 118.) 

Provision is then made regarding the 
liability of goods taken in execution under 
8 Anne, c. 17. Landlords may claim rents 
in arrear for a limited period, and bailiffs 
making levies may distrain for rent and 
costs, (s. 107.) 

No execution can be stayed by writ of 
error, (s. 108.) But the execution is to 
be superseded on payment of the debt and 
costs, (s. 109,) and the debtor, on such 
payment, is to be discharged, (s. 110.) 

Suits may be settled by arbitration, 
(s. 77.) 


may 

charge of fraud against the defendant in 
contracting the debt, his means and ex- 
pectation of payment, &c., (s. 98,) with 
power to the court to commit, (s. 99,) and 
to rescind or alter the order, (s. 100.) 

Power is also given to the court to ex- 
amine and commit at the hearing of the 
cause, (s. 101.) And the mode of issuing 


Minutes of the proceeding of the court and executing warrants of commitment is 
are to be kept, (s. 111.) prescribed, (s. 102); but it is provided 

that imprisonment shall not operate as a 
costs. — judgment.— and execution, satisfaction for the debt, &c., (s. 103.) 


The costs of any action, not otherwise 1 
provided for, are to abide the event, 
(s. 88.) 

The judgment is to be final, unless the 
court direct a new trial, (s. 89.) 

The courts may make orders for pay- 
ment of the debt or damages by instal- 
ments, (s. 92,) and in case of cross-judg- 
ments, deduct the smaller sum and let exe- 
cution for the remainder be issued, (s. 93.) 

Execution not to issue till after default 
in payment of some instalment, and then 
it may issue for the whole sum due, 
(s. 95.) 

The court may award execution against 


PROCEEDINGS IN CH VNCERY • 

By the 22nd section it is provided, that 
the judges and other officers to be ap- 
i pointed under this act shall be authorized 
to perform all such duties relating to any 
causes or matters depending in Chancery 
as the Lord Chancellor may direct, and 
shall be entitled to receive the same fees 
as are now payable in respect thereof to 
be accounted for and applied as the other 
fees authorized by this act. 

REPLEVIN. 

Actions of septevin mug be bcought 
without writ in this court, (s. 119) ; and 
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in such actions plaints may be entered, 

MJP-) But actions of replevin may be 
if die amount exceed^ 301. or the 
title be in question, (s. 12K) 

POSSESSION OF SMALL TENEMENTS. 

Possession of small tenements may be 
recovered by plaint in the County Court , 
and if the tenant neglect to appear, or re- 
fuse to give possession, the juage may, on 
proof of service of summons, issue a w ar- 
rant to enforce the same, (s. 122.) 

The manner in which such summons 
shall be seived is pi escribed, (t>. 123 ) 
And it is declaied that the judges, clciks, 
bailiffs, or other officet s, shall not be liable 
to actions on account of piocccdings so 
taken, (s. 121 ) 

Where the landloid has a lawful title, he 
shall not be deemed a tiespasser by reason 
of irrcgulautj, (». 125) Execution of 
warrant of possession may be staj ed, 
(s. 126,) and the piocecdmg? on the 
Bond foi stajmg wuirant of possession are 
stated m t> 127 

FEES, SAL VRIES, COMF1 NSATIOXs, AND 
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counts, when audited, are to be sent to the 
treasury, {«. 47.) 

The suitors' money, if unclaimed in six 
years, to be applied as part of the general 
fund of the court, (a. 1 12.) 

COURT HOUSES, OFFICES, AND PRISONS. 

The treasurers, with the approval of the 
Secretary of State, to provide court-houses, 
offices, &c , (s. 48) , and where the com- 
mon gaols are inconvenient, prisons be* 
longing to courts under the acts cited in 
schedules (A) and (B) may be used, ac- 
cording t? the provisions of 5 & 6 Viet. c. 
98, fs. 49.) 

Powers for purchasing land, (s. 50.) 
And the’trcasuicr is empowered to borrow 
money toi the pui poses of this act, (s. 51.) 
A general fund to be raised lor paying on 
money boi rowed, (s. 52) The property 
of the courts m schedule (A)and(B) is to 
| vest in the treasurei of the County Court, 
(s )3) , and piovision is made for out- 
standing liabilities (s. >4) 

TFN VLTllfS AND Pi NFS. 


Summary qf the Premiums qftke Small Debts Act. 
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AC( O UNTb 

lees to be taken accoidmg to schedule 
(D), and tibleb to be exhibited in con- 
spicuous places l he amount of the ices 
may be i educed. Appropnation of suiplus 
fees, (s 37 ) 

Compensation is to be made to pci sons 
whose rights or emoluments will be di- 
minished, (s 3S ) 

Officers of *.ouit may be paid bj salaries 
instead of fees. If court abolished, no com- 
pensation allowed except to the holdus of 
office m the couits mentioned in schedule 

. (s 39 ) 

he amount of salaries to be paid undei 
this act is limited as follows • — 1200/. to 
the judge, 600/ to the clerk, (excepting 
the case of the judges and clerks of the 
courts in schedule A,) and travelling ex- 
penses, (s. 40 ) 

The fees and fines to be accounted for to 1 
the treasurer, (s 41), and the clerks’ ac 
counts to be audited and settled by the 
treasurers, (s 42.) I 

The treasurer of the court is to render , 
his accounts to the audit board, (s. 43) , | 
mid the commissioners of the treasury are 
to direct how the balances shall be applied, 
(s. The accounts of treasurer to be 

audited under powers of 25 G 3, c. 52, 
(s. 45.) 

The derk is to send to the commissioners 
of audit an account of all sums paid by 
bl|P wkhadtrMMrer, ^4*6) ^ andP#i*-ac- 

t r& f Cl I S JlUQJ fcUlJ If UtH tuoflii' 


Powei of c ommitt il for contempt of court 
is given by the 113th section, and a 
penalty inflicted foi assaulting bailiffs, or 
Kcseuing goods taken m execution, (s. 1 14.) 

Ihe bailiffs aie made answerable for 
escapes and neglect to levy execution, 
(s. 11«>), and lemcdies are provided 
against, and penalties inflicted on, bailiffs 
and otliei officers for misconduct, (s. 1 16), 
and on officers for taking fees besides those 
allowed, (s 117) 

The mode of enforcing fines and account- 
ing for them is enacted by s. 87. 

Penalties and costs may be recovered 
before a justice, and levied by distress, 
(s 1 30 ) In defdult of security, offender 
may be detained till return of warrant of 
distresses 131.) 

In default of sufficient distress, the 
offendex may be committed to gaol not ex* 
ceeding thiee months (s 132.) Penalties 
not otherwise applied, to be paid into the 
general fund, (s. 133 ) Justices may pro* 
ceed by summons in the recovery of penal- 
ties, (s 134.) Form of conviction, (s. 135.) 
1 he proceedings are not to be invalid for 
want of form, (s. 136.) 

! Distress is not to be deemed unlawful for 
I want of form, (s. 137.) 

Actions for proceedings in execution of 
the act are limited to three months, 
(s. 138) ; and in case the damages found 
are not more than 20/., no eosts (hall be 
awarded, (s. 139.) 




484 Further Debate on 

FURTHER DEBATE ON THE SSlAlX 
DEBTS BILL. 

Ok tftie 27th August the Earl of Ellenborough 
presented a petition from the Incorporated So- 
ciety of Attorney*, Solicitors, and others, not 
being barristers, practising in the courts of law 
and' equity, — representing that attorneys were 
Competent to perform the duties of judges 
under the Small Debts Bill, and praying that 
the Lord Chancellor might be empowered to 
appoint any attorneys-at-law judges of the 
courts to he established under that bill. 

The following is the petition : — 

“ To the Right Hon. the Lords Spiritual and 
Temporal of the United Kingdom of Great 
Britain and Ireland in parliament assembled. 

“The humble petition of the Incorporated 
Society of Attorneys, Solicitors, Proctors, 
and others, not being barristers, practising 
in the Courts of Law and Equity of the 
United Kingdom. 

“Sheweth, — That very late in the present 
session of parliament, n bill was introduced in 
your right lion, house, and is now pending, 
entitled * An Act for the more easy Recovery j 
of Small Debts and Demands in England/ 

“ That it is intended under such hill to ! 


tie 


rirfW-at-l*w. ’ A tU juHWietiyn 
Debts’ Courtt trifa extended bf thi* bill, and 
though the sums involved in the cases brought 
under their jurisdiction might* be comparatively 
small, the cases might involve legal questions 
of great difficulty. Now, though he (the Lord 
Chancellor) was perfectly ready to admit the 
qualifications, and learning, and ability, of many 
attorneys, yet undoubtedly the general course 
of education of that class of the legal profession 
did not render them equally qualified with gen- 
tlemen who had been regularly educated for 
the law as. barristers, to act as judges in matters 
involving doctrines of law. The noble and 
learned lord then proposed an amendment to 
enable several judges of existing courts for the 
recovery of small debts, who had practised as 
conveyancers, to continue their chamber prac- 
tice, (but not to practise in the courts,) in the 
event of their being appointed judges of the 
new courts. 

QUALIFICATION OF ATTORNEYS AS 
JUDGES OF SMALL DEBTS COURTS. 


We shall shortly have occasion again to ad- 
j vert to this subject, of which we treated in a 
create various courts for the purposes thereof, ! recent article, (p. 401 ,) and extract the follow- 
and to vest the appointment of judges of such ing from a morning contemporary, 
courts in the Lord Chancellor. i “Under the present Small 1 )ebts Act, judge- 

"lhat various bills have from time to time ships of Courts of Request maybe held, and 
been introduced into parliament for the above 1 nmny of them are hel(1 by attorneys as well as 
purpose previously to the present session of » blisters. The present act only allows of 
parliament, and that in such bills it was pro- t j ie appointment of attorneys, in cases where 
posed and intended the judges to be appointed they already hold judgeships, and are re-ap*- 
should either be barristers- at-law or attorneys- p 0 | n terl under this act in virtue of Piich judge- 

a . ... ... . , ships, Mr. Wakley has failed in an amend- 

That, by the bill now pending m your right ■ mcnt; to tbe p rt » sen t act, that they should be 
bon. house, the Lord Chancellor is so restricted admissible to judgeships on the same terms as 
in the appointment of judges as to he prevented | )arristers . There is much weight in theob- 
in future from the appointment of any attorney- j ect j on G f t | ie Attorney- General, that ‘the 
at-law, however well qualified to be ji judge of barristers’ line of practice qualified him for 
any court, to be created under such bill m case judicial functions better than the attorney’s. 

® onl*? shall pass into a law. The attorney has directed his attention to de- 

nose hare been introduced in tails and the getting up of cases, while the 

such bill in the other house of parliament, amt barrister applied to these cases the general 
various restrictions in the jurisdiction and mle8 of ] aw .’ Yet, admitting the weight of 
powers of such intended courts and of the this distinction, we cannot but think it unwise 

mm. 1 ? ,e a PI ,l) ! I1 . ted un( el such hill. to exclude ‘ en masse ’ a whole branch of the 

lhat your petitioners humbly represent to , Pgal prf) f c8s ion. (Irani that there are few at- 
vour right hon. house that many attorneys-at- torneys likely to make good judges ; grant aU 
hw are qualified to be appointed judges under :the danger arising from underhand business. 
such oul. j arrangements for fomenting litigation and in- 

Your petitioners humbly pray that m such j creasing fees ; why should the Lord Chancellor 


bill the Lord Chancellor may be empowered to 
appoint any attorneys-at-law to be judges in the 
courts to be created thereunder whom his lord- 
ship may consider duly qualified to be such 
judges.” 

.The Lord Chancellor, in moving the con- 
sideration of the Commons’ amendments to the 
Small Debts Bill, observed, that several amend- 
wenfta* not affecting the general principle of the 
A bad been introduced in the other house. 
jJhare is one clause to which he. wished to m)| 
^ * lordships’ attention. That clause 


re- 


stricted the qualification of the future judges of 
the courts to be created under the bill to bar- 


be forbidden to appoint the ( fit though few ’ 
among attorneys in cases where no such danger 
need be apprehended. Such distinctions keep 
up many unworthy prejudices, and draw an 
artificial line of demarcation, where for all good 
purposes, the real one is marked enough. On 
this point Mr. Henley spoke sensibly, when he 
suggested that the Lord Chancellor should be 
perfectly unfettered in his appointment of 
judges. Public opinion is. a safe and sufficient 
check on abuse of patronage in courts so popu- 
lar and open as the Small Debts Courts , unapt 
be/*— Dotty News, Aug . 24, 1946. 
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WPP STATUTES, EFFECTING ALTERA 
TIONS IN THE LAW. <t 

SMALL DBJDT8 ACT. 

9 & 10 VlCT. C. 95. 

An Act for the more easy Recovery of Small 
Debts and Demands in England. [August 
28 , 1846 .] 

1. Her Majesty may order this act to be put . 
in execution . — Whereas sundry acts of parlia- j 
ment have been passed from time to time for ! 
the more easy and speedy recovery of small 
debts within certain towns, parishes, and places ] 
in England : And whereas by an act passed in 1 
the 7 & 8 Viet. c. 96, intituled “ An Act to \ 
amend the Laws of Insolvency, Bankruptcy, | 
and Execution,” arrest upon final process in 
actions'of debt not exceeding 20/. was abolished, 
except as to certain cases of fraud and other 
misconduct of the debtors therein mentioned : \ 
And whereas by an act passed in the 8 & 9 
Viet. c. 127, intitled “An Act for the better 


ful for her Majesty, with the advice of her privy 
council, from time to time to order that tint 
act shall be put in force in such county or 
counties as to her Majesty, with the advice 
aforesaid, from time to time shall seem fit ; and 
this act shall extend to those counties concern* 
ing which any such order shall have been 
made, and not otherwise or elsewhere : Pro* 
vided always, that no court shall be established 
under this act in the city of London. 

2. Counties to be divined into districts. — And 
be it enacted, That it shall be lawful for her 
Majesty, with the advice aforesaid, to divide 
the whole or part of any such county, including 
all counties of cities and counties of towns, 
cities, boroughs, towns, ports, and places, 
liberties and franchises therein contained, or 
thereunto adjoining, into districts, and to order 
that the aounty court shall be liolden for the 
recovery of debts or demands under this act in 
each of such districts, and from time to time to 
alter such districts as to her Majesty, with the ad* 
vice aforesaid, shall seem fit, and to order from 
time to time that the number of districts in and 
for which the court Nhall he holden shall be in- 


securing the Payment of Small Debts,” further 
remedies were given to judgment creditors, in 
respect to debts not exceeding 20/., for the dis- 
covery of the property of debtors, and punish- 
ment of frauds committed by them : And where- 
as by the last-mentioned act her Majesty is en- 
abled, with the advice of her privy council, to 
extend the jurisdiction of certain courts of 
requests and other courts for the recovery of 
small debts to all debts and demands, and all 
damages arising out of any express or implied 
agreement, not exceeding 20/., and also to en- 
large and in certain cases to contract the dis- 
trict of such courts, and make certain other 
alterations in the practice of sue!) courts in 
manner in the imw-reciting act mentioned ; and 
it is expedient that the provisions of such acts 
should he amended, and that one rule and 
manner of proceeding for the recovery of small 
debts and demands should prevail throughout 
England : Ami whereas the County Court is a 
court of ancient jurisdiction having cognizance 
of all pleas of personal actions to any amount 
by virtue of a writ of justicics issued in that he- , 
half : And whereas the proceedings in the; 
County Court are dilatory and expensive, and 
it is expedient to alter and regulate the man- 
ner of proceeding in the said courts for the re- 
covery of small debts and demands, and that j 
the courts established under the recited acts of 1 
parliament, or such of them as ought to be 
continued, should be holden after the passing 
of this act as branches of the County Court 
under the provisions of this act, and that power 
should be given to her Majesty to effect these 
changes at such times and in such manner as 
may be deemed expedient by her Majesty, with 
the advice of her privy council: Be it en- 
acted by the Queen’s most excellent Majesty, 
by and with the advice and consent of the 
lords spiritual and temporal, and Commons, 
in tins present parliament assembled, and by 
the authority of th# same. That it shall be law* 


creased until the whole of such county shall be 
within the provisions of this act, and with the 
advic e aforesaid to alter the place of holding 
any such court, or to order that the holding of 
any such court he discontinued, or to consoli- 
date any two or more of such districts, and 
from time to lime, with the advice aforesaid, to 
declare by what name and in what towns and 
places the county court shall he liolden in each 
district : and if it shall appear to her Majesty 
1 that any part of any county, liberty, city, 
borough, or district may conveniently I e de* 
dared within the jurisdiction of the county 
courl of an adjoining county, it shall he lawful 
for her Majesty, with the advice aforesaid, to 
order that such part shall be taken to he within 
the jurisdiction of the county court holden for 
the purposes of tliis act for such adjoining 
county iri and for such district as her Majesty 
shall order, in like manner as if it were part of 
such adjoining county. 

Courts held under this act to have the same 
jurisdiction rs county courts , and to be. courts 
of record . — And he it enacted, That every court 
to be holden under this act shall have all the 
jurisdiction and powers of the county court for 
the recovery of debts and demands, as altered 
by this act, throughout the whole district for* 
which it is holden, and there shall be a judge 
for each district to he created under this act, 
and the county court may be liolden simul- 
taneously in all or any of such districts ; and 
every court holden under this act shall be a 
court of record. 

4. Preserving the jurisdiction of county courts* 
—And be it enacted. That for all purposes, 
except those which shall be within the juris* 
diction of the courts holden under this act, the 
county court shall be holden as if this act had 
not been passed; and all proceedings com- 
menced in the county court of any county be* 
fore the time when any court shall be holden 
under this act in such county may be continued, 

* 
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executed, and enforced against all persons may be continued, executed, and enforced 
liable thereunto, in the same manner as if they against all persons liable thereto m the same 
had been ‘ commenced under the authority of manner as if they had been commenced hnder 
this act. the authority of this act. 

5. Her Majesty may order any court under 8. Orders in council to be published in, the 
acts in schedules ( A .) and (B.) to be held as a Jjondon Gazette . — And be it enacted, That any 
county court , and may assign a district to the order in council made for the purposes of this 
same*— And be it enacted. That it shall be law- act shall be published in the London Gazette j. 
fill for her Majesty, with the advice of her privy and notice of the intention of her Majesty to 
council, to order that any court holden for the take into consideration the propriety of mak- 
recove ry of small debts or demands within the ing any such order shall be published in the 
provisions of any act cited in either of the London Gazette one calendar month at least 
schedules annexed to this act, and marked (A.) before any such order shall be made. 

and (B.) respectively, shall be holden as a 9. Appointment and qualification of judges . 
county court; and it shall be lawful for her Proviso as Jo attorneys acting as judges under 
Majesty, with the advice aforesaid, to assign a acts cited in schedules ( A .) and (B.) — And 
district to every such court, either greater or be it enacted. That the Lord Chancellor shall 
less than the district in which the court holden appoint as many fit persons as are needed 
under the provisions of any such aet now has to be judges of the county court under this 
jurisdiction, and to alter the place of holding act, each of whom shall fee a barrister-at-law 
any such court, or to order that any such court who shall be of seven years’ standing, or who 
be abolished ; and every such court shall con- shall have practised as a barrister and special 
tinue to be holden under the act according to pleader for at least seven years, or a barrister 
which it is now constituted or regulated until or attorney-at-law who, under the provisions of 
the time mentioned in any such order which any of the acts cited in the said schedules (A.) 
shall be made with reference to such court; and (B.), or under the provisions of either of the 
and from and after the time mentioned in any said acts of the 7 & 8 and 8 & 9 Viet., shall have 
such order the act or acts under which such been nominated or appointed to preside iu or hold 
court is now constituted, so far as the same re- any court constituted or held under any of the 
late to the establishment or jurisdiction or acts cited in either of the said schedules (A.) 
practice of a court for the recovery of small and (B.), whether by the title of judge or bar- 
debts or demands, shall he repealed, but not rister, or county clerk, assessor, or steward, or 
so as to revive any act thereby repealed ; and deputy steward, or by any other title or style 
such court so ordered to be holden as a county whatsoever, or a person filling the office of 
court shall thenceforth be holden as a county judge of the county court, or county clerk, in 
court under this act, and in all respects as if the same county, at the time of the passing of 
it had been originally constituted under the this act ; Provided always, that every attorney- 
provisions of this act. at-law who shall be appointed a judge of the 

6. When a court shall be established under I county court under this act, and who shall be 
this act, recited acts and ull other acts affecting the partner of any other attorney-at-law, shall, 
its jurisdiction , repealed . — And be it enacted, within twelve calendar months next after enter* 
'Hiat as soon as a court shajl have been estab- ing on the said office of judge of the county 
lished in any district under this act, and also court, dissolve such partnership or vacate the 
at the time mentioned in any such order which said office of judge, and shall not during his 
shall have been made as aforesaid for holding continuance as such judge enter into- any new 
any of the courts mentioned in either of the partnership ; and that no attorney-at-law who 
said schedules as a county court under this act, shall be appointed a judge of any county court 
the several provisions and enactments of the said I under this act shall be, either by himsell or his 
acts of parliament of the 7 & 8 and 8 & 9 Viet. ! partner employed or act as town clerk, or clerk 
and of every other act of parliament hereunto- of the peace of any county, city, or borough, 
fore passed, so far as the same respectively relate or as clerk to any bench of justices, or as clerk 
to or affect the jurisdiction and practice of the or secretary to any board of guardians or go- 

* court so established or ordered to be holden as vernors or directors of the poor, or of any vestry 
a county court, or give jurisdiction to any or local or parochial board of trustees or corn- 
court, or to any commissioner of the Court of missioners, or of any public company or corpo- 
Bankruptcy, with respect to judgments or ; ration whatsoever, or directly or indirectly con- 
orders obtained in the court so established or cerned as attorney or agent for any party in 
ordered to be holden as a county court, shall ! any court regulated By this act, or, after the 
be repealed. ! expiration of the said term of twelve calendar 

■ 7. Proceedings under former acts to be valid, j months, in any other court of law or equity. 
“Provided always, and be it enacted. That all 10. Judges at present acting in the courts of 
PJ°ceedings in execution of the said acts or any | Bath , Bristol , Liverpool , and Manchester enti- 
of them commenced before the passing of this ! tied to the first appointment under this act, for 
act, or before the days severally appointed for those places . — And whereas, under theprpvi- 
tbe alteration of the constitution of the said sionsof the several, acts, cited in tke a^Jiequle 
courts, shall be as valid to all intents and pur- marked (A.) annexed to this act, hamsters 
TOsea as if this act had not been passed, or as have been, appointed. and now aCt a&! lumped 
if the said courts had not been altered, and commissioner oc as a*$3^/rp£ M^ 
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Bristol^ anH 61 ^! Bpth and j said two courts, before such consolidation, in 

1 SP 8 *?* wa *? H 1 ® »orpughs of Liverpool and “ “ 


’ y ■•* • i *« uviQUgiiB ui j^vcrj)uui i 

* be it enacted. That when any .or. 

,uer shall be made for holding a court under 
£pis act within the said cities and boroughs 
' $? 8 P ectlvel y> districts shall be constituted which 
dftall comprise at least the whole of the said 
cities and boroughs respectively, and every 
. such barrister who shall have been - - 


with , reference to the 
' their offices in the 


case of difference between them ; and the said 
John Parker and Daniel Maude shall have the 
same privilege of bolding the said courts by 
deputy which they now have of holding the 
said courts baron by deputy, provided only 
that the appointment of every such deputy shall 
be subject to the approval of one of her Ma- 

i * • _ _ e j 


dflv^r a i r . n8ter Tu-° sl,a b have been on the first jesty’s principal secretaries of state; and the 
J m thlS year * he salaned commis- j said John Parker and Daniel Maude shall hold 
* or assessor or assistant to the commis - 1 the said courts in all other respects according 
loners appointed to hold the said seveial j to the provisions of this act 


courts of request, and who shall continue to 
sold the same office at the time when such 
order as last aforesaid shall he made respecting 
their city or borough respectively, shall be en- 
titled to be appointed the first judge under 
this act of the court to beholden in and for the 
said cities and boroughs respectively. 


12. The present county clerk of Middlesex 
appointed under 2 J O. 2, c. 33, to* he the first 
jeilje under this act , and may continue to ap - 
point a deputy, subject to approval of seci'etary 
of state* Present registrar to be the first clerk* 
7 -And whereas the county court of Middlesex 
is regulated under the provisions of an act 


11 . Stewards of the manors of Sheffield and | passed in the 23 (S. 2 , c. 33 , intituled, f * An 
f r appointed undtr 48 (/. 3. c. 103, to ! Act for preventing Delays and Expenses in the 
oe the first judges under this act for those dis -' Proceedings in the County Court of Middlesex, 
nets. And whereas an act was passed in the and for the more easy and speedy rceovery of 
48 G. 3, c. 103, intituled, “ An Act for regu-' Small Debts in the said County Court/* under 
J“ n g /be Proceedings in the Courts Haron of which the count) clerk is empowered to ap- 
the Manors of Sheffield and Ecclesall in the point a deputy to act for him in his said office 
bounty of York,” under the provisions of , of county clerk : And whereas the said county 
which act John Parker, Esq. has been ap- j of Middlesex within the jurisdiction of the said 
pointed and is steward of the manor of Shef- court is so populous that it will he expedient 
field, and Daniel Maude, Esq. has been ap- ! that several districts should be constituted 
pointed and is steward of the manor of Kecle- j therein under this act ; be it enacted. That if 
Y be it enacted, That if the said John | the present county clerk of Middlesex shall 
Parker shall continue steward of the manor of! continue county clerk of Middlesex when any 
Sheffield when any order shall be made for i order shall be made for holding a court under 
holding a court under this act within the liberty . this act within the jurisdiction of the said court, 
°y^ a ham 8 liire, a district shall be constituted I he shall be entitled to be appointed the first 
which shall comprise at least the whole liberty ( judge under this act of such of the said districts 
of Hallamshire, except the hamlet or hicrlow as he shall select, and shall hold the said court 
of Ecclesallp and if the said Daniel Maude in all respects according to the provisions of 
shall continue steward of the manor of Eecle- this act, except that he shall be removable 
sail when any order shall be made for holding from the said office of judge only in the same 
a court under this act in the manor of Kccle- manner as he is now by law removable from 
sail, another district shall be constituted under the office of county clerk, and that he shall 
the provisions of this act, which shall comprise have power to hold the court by his present 
at least the whole hamlet or bierlow of Eccle- deputy, and on vacancy of the olbce of deputy 
sail ; and in such cases respectively the said to appoint a deputy to hold the said court for 
John Parker shall be entitled to be appointed , him, provided such deputy be a barrister of 



and the said Daniel Maude shall be entitled ! of the said county court shall be entitled to 1)e 
to be appointed the first judge under this the first clerk of the court holden in the district 
act of the court to be holden in the district so selected by the county clerk ; and all suits 
comprising the bierlow of Ecclesall ; and! and proceedings commenced in the county 


the districts of the said two courts shall 
not be reduced within the said limits respec- 
tively, so long as the said John Parker and 
Daniel Maude respectively * shall continue 
judges of the said courts; and the present 
deputy stewards of the said two courts baron 
shall be entitled to be appointed the first clerks 
of the said two courts respectively, or in case 
of the consolidation of the said two courts, to 
act jointly as clerks of the consolidated court, 
tinier such regulations as to the division of 
Audit and emoluments of the office's* shall be 


court of Middlesex before the division of the 
said county into districts shall be continued, 
and may be executed and enforced, as if they 
had commenced under this act before the said 
county clerk in the district so selected by 
him. 

13. Provisions for certain lords of manors 
having rights of appointment under the acts here- 
by repealed , — And be it enacted, That whenever 
any order shall be made for holding a court 
under this act within the several towns men- 
tioned in the first column of the schedule 

x 5 
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matriced (C.) annexed to this act, then, upon 
the next vacancy which shall happen after the 
passing of this act in the several offices men- 
tioned in the second column of the said sche- 
dule (C.) in conjunction with such courts, the 
several lords for the time being of the manors 
and liberties mentioned in the third column of 
the said schedule (C.) in conjunction with the 
said courts shall be entitled to appoint persons, 
properly qualified according to the provisions 
of tnis act, to fill the said offices respectively, 
subject nevertheless in each case to the ap- 
proval of one of her Majesty’s principal secre- 
taries of state* 

14* Lords of manors , fyc. may surrender 
courts , with consent of persons interested . — And 
be it enacted. That it shall be lawful for the 
lord of any hundred, or of any honor, nfanor, 
or liberty, having any court m right thereof 
in which debts or demands may be recovered, 
to surrender to her Majesty the right of hold- 
ing such court (for any such purpose, with the 
consent of any steward or other officer, if any, 
having a freehold office in such court,) or upon 
the next vacancy in any such freehold office; 
and from and after such surrender such court 
shall be discontinued, and the right of holding 
such court shall cease, and all proceedings 
commenced in such courts may thereafter be 
continued, and shall be enforced and executed, 
as if they had been commenced under the 
authority of this act in a county court holden 
for the district in which the cause of action 
arose ; hut no person shall he entitled to claim 
any compensation under this act by reason of 
any such surrender : Provided always, that the 
surrender of the right of holding any such 
court for the recovery of debts and demands 
shall not be deemed to infer the surrender or 
loss of any other franchise incident to the lord- 
ship of such hundred, honor, manor, or liberty, 
ana that the court thereof rnay be holden for 
all other purposes, if any, incident thereunto, 
as now by law it may. 

15. Appointments of judges who have pre- 

viously officiated in any county court , not subject 
t o 5 6 Fief. c. 122. — And be it declared and 

enacted, That the appointment of any person 
who at the passing of this act shall by any of 
the titles hereiu-before specified presine in or 
hold any court constituted or held under any 
qf the acts cited in either of the said schedules 
(A.) and (B.), to be the judge of any county 
court, shall not be deemed an appointment to 
hold a public office or employment within the 
meaning of an act passed in the 5 and C Viet, 
c. 122, intituled, “ An Act for the Amendment 
of the Law of Bankruptcy,” so as to deprive 
him of any compensation to which he may be 
entitled under the said act. 

16. For supplying vacancies among the judges 
| ft** county court . — And be it enacted, That 
from time to time when any judge appointed 
under this act shall die, or be removed, and 
the district for which he was appointed shall 
HO be consolidated with any other district, 
another judge shall be appointed, who shall be 
a blBfifeter at law Who shall be of seven years' 


standing, or who shall have practised aa a bar* 
rister and special pleader for at least seven 
years, or who shall have been the county clone 
of the same county at the time of the parang 
of this act ; and every such appointment shall 
be made by the Lord Chancellor, or, where the 
whole of the district is within the Duchy 
Lancaster, by the chancellor of the Duchy w 
Lancaster* 

17. Judges not to practise as barristers « 
their districts , except in certain cases *— And 
be *it enacted, That no judge appointed under 
this act shall during his continuance as such 
judge practise as a barrister within the district 
for which his court is holden under this act, 
except those barristers already appointed to 
preside in or hold the said 'courts in Bath, 
Bristol, Liverpool, Manchester, Sheffield, Bc- 
cleeall, and Middlesex, and now practising in 
chambers as conveyancing counsel, who may 
continue such practice. 

18. Judges of the county court removable for 
inability , tyc . — And be it enacted. That it shall 
be lawful for the said Lord Chancellor, or, 
where the whole of the district is within the 
Duchy of Lancaster, for the chancellor of the 
said Duchy, if he shall think fit, to remove for 
inability or misbehaviour any such judge 
already appointed or hereafter to be appointed# 

1 9- Districts of judges may be changed.— 
Provided always, and be it enacted. That it 
shall be lawful for the Lord Chancellor or 
Chancellor of the said Duchy, within their 
several jurisdictions, to remove any judge from 
any district to which he shall have been ap- 
pointed, for the purpose of appointing him to 
any other district in which the salary of such 
judge shall not be less than in the district from 
which he shall bk so removed. 

20. As to the appointment of a deputy to a 
judge . — And be it enacted, Thatr in case of ill- 
ness or unavoidable absence, the cause whereof 
shall be entered on the minutes of the court, it 
shall be lawful for the judge appointed to hold 
any court under this act, or, in case of the ina- 
bility of the judge to make such appointment, 
for the Lord Chancellor, or, where the whole of 
the district is within the Duchy of Lancaster, 
for the Chancellor of the Duchy, to appoint 
some other person, who shall be a judge ap- 
pointed under this act, or who shall have prac- 
tised as a barrister-at-law for at least three 
years, or as an attorney of one of her Majesty’s 
superior courts of common law for ten years, 
but not then residing or practising as an attor- 
ney in the district for which the court is 
holden, to act as the deputy of such judge 
during such illness or unavoidable absence; 
and it shall also be lawful for the judge, with 
the approval of the mid Lord Chancellor or 
Chancellor of the Duchy, to appoint a deputy, 
who shall be a judge appointed under this act, 
or who shall have practised as a barrister-at- 
law for at least three years, to act for him ior 
any time or times not exceeding in the whole 
two calendar months in any consecutive period 
of twelve calendar mon&s ; and every « p<y 
so appointed, during die time fbr w fcMt 8m- 
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fihdl be so appointed, shall have all the powers (B.), if not disqualified under this act, shall be 
Privileges and perform all the duties of the entitled to be the first treasurer of the same 
judge for whom he shall have been so appointed., court respectively, when holden as a county 

/*!/ Judges m ay act as justices if in the com • court under this act, in every case in which a 
mission of the peace. — And be it enacted. That separate treasurer shall be appointed exclu- 
mMaofthe couat y c 9 urt whose name sively for such court, and shall in such case 
shall be inserted by her Majesty in any com* continue to exercise his office, subject to the 
mission of the peace for the county, riding, or power of removal provided in this act. 
division of a county for which he is appointed 24. Appointment of clerks vested in judges, 
judge of the county court may and shall act in subject to approval of Lord Chancellor. — And 
the execution of the office of justice of the be it enacted, That for every court under the 
peace for the said county, riding, or division, authority of this act there shall be a clerk, who 
although he may not have such qualification shall be an attorney of one of her Majesty** 
by estate or interest in lands, tenements, and superior courts of common law, and whom the 
hereditaments, as is required by law in the case judge shall be empowered to appoint, subject 
of other persons being justices of the peace for to the approval of the Lord Chancellor, and, in 
a county, provided that he be not disqualified case of inability or misbehaviour, to remove, 
by law to act as a justice of the peace for any subject to the like approval ; and, until other- 
other cause or upon any other occasion than in wise directed by her Majesty, with the advice 
respect of the want of such an estate or interest of her privy council, every such clerk shall be 
as aforesaid. paid by fees as liercin-after provided; and in 

22. Judges , fyc., appointed under this act au - cases requiring the same suen assistant clerks 
thorized to perform certain duties relating to as may be necessary shall be provided and paid 
matters depending in the Court of Chancery. — by the clerk of the court. 

And be it enacted. That the judges and other 25. In populous districts Lord Chancellor 
officers to be appointed under this act shall be may direct two clerks to be appointed. — And be 
authorized and required to perform all such it enacted, That it shall be lawful for the Lord 
duties in or relating to any causes or matters Chancellor, in populous districts in which It 
depending in the High Court of Chancery, or shall appear to aim expedient, to direct that 
before any judge thereof, or before the Lord two persons shall be appointed to execute 
Chancellor in the exercise of any authority be- jointly the office of clerk, under such regula- 
longing to him, necessary or proper to be done tions as to the division of the duties and 
in their respective districts, as the Lord Chan- emoluments of the said office as shall be from 
cellor shall from time to time by any general time to time made by order of court in case of 
order direct, and for this purpose, and subject difference between them, each of such persons 
to the general rules and orders of the said being qualified as is hereinbefore provided in 
court, shall have and exercise all such authori-j the case of a single clerk ; and where under the 
ties as may be duly exercised by the commis- : provisions of any act cited in either of the said 
sioners or other officers of the said court by j schedules (A.) and (B.) more than one clerk is 
whom such duties are now usually performed, j now acting in and for the court holden under 
and shall be entitled to receive the same fees | such act, the same number of clerks shall be 
and sums of money us are now payable in re* , continued, unless it shall seem expedient to the 
spect thereof, to be accounted for and applied ‘Lord Chancellor to order that such number be 
by them as the other fees authorized by this reduced. 

act to be received are directed to be accounted j 2(3. In cases of illness, fyc., of clerk a deputy 
for and applied : Provided always, that the fu- j may be appointed. — And be it enacted. That it 
turc amount of such fees shall continue subject it shall ue lawful for the clerk of any such 
to the same authority for revising the same to j court, with the approval of the judge, or, in 
which it is now subject. J case of inability of the clerk to make such ap- 

23. Treasury to appoint treasurers of courts j pointment, for the judge to appoint from time 
holden under this act. — And be it enacted. That j to time a deputy, qualified to be appointed 
the commissioners of her Majesty’s treasury of j clerk of the said court, to act for the clerk of 
the United Kingdom of Great Britain and Ire- the said court at any time when he shall be # 
land shall appoint so many persons as they prevented by illness or unavoidable absence 
shall think fit to be treasurers of the courts from acting in such office, and to remove such 
holden under this act, and may remove any deputy at his pleasure ; and such deputy while 
such treasurer, if they shall see occasion' so to acting under such appointment sliafl have the 
do, and appoint another person in his room ; like powers and privileges, and be subject to 
and every such treasurer shall be paid by the like provisions, duties, and penalties for 
salary in such manner and to such amount as misbehaviour, aa if he were the clerk of the 
the ssud commissioners from time to time shall said court for the time being. 

order; and the salary of every such treasurer 27* Duties of clerks. — And be it enacted, 
shall be. paid out of the consolidated fund of That the clerk of each court, with such assist- 
the ( tlmted Kingdom of Great Britain and ant clerks as aforesaid, in cases requiring the 
lrelap<l: Provided always, that the person ap- same, shall issue all summonses, warrants, pre- 
poin^ . or ac ting as treasurer before the passing, cents, and writs of execution, and register all 
of JW&Jlpt to any qourt holden under aqy act orders and judgments of the said court, and 
ckiga pf $$ , said mjbmdyilm (A*), send keep an account of all proceedings of the court. 
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ciafrgf of and 'life' 1 actlatint 
ofallfcourt 6f| ana fines payable or paid into 
court, $ad of all monies paid, into and out of 
court, knd shall enter an account of all such 
few, 'fines, and monies in a book belonging to 
the court, to be kept by him for that purpose, 
and shall from time to time , at such times as 
shall be directed by order of the court, submit 
his accounts to be audited or settled by the 
treasurer. 

28., Offices qf clerk , treasurer , and bailiff not 
to be conjoined . — And be it enacted, That it 
shall not be lawful for the clerk of any court 
holden under this act, or the partner of any 
such clerk, or any person in the service or em- 
ployment of such clerk or his partner, to act as 
treasurer or high bailiff of the court ; or for 
the treasurer, his partner or clerk, or any per- 
son in the service or employment of such 
treasurer or his partner, to act as clerk or high 
bailiff ; or for the high bailiff, his partner or 
clerk, or any person in the service or employ- 
ment of suen nigh bailiff or his partner, to act 
as clerk or treasurer of the court. 

29. Officers not to act as attorneys in the 
court . — And be it enacted. That no clerk, 
treasurer, high bailiff, or other officer of the 
court shall, either by himself or his partner, be 
directly or indirectly engaged as attorney or 
agent for any party in any proceeding in the 
said court. 

30 . Penalty of 50 /. on non-observance of the 
two previous enactments.— And he it enacted, 
That every person who, being the clerk of any 
such court, or the partner of such clerk, or a 
person in the service or employment of any 
such clerk or of his partner, shall accept the of- 
fice of treasurer or high bailiff of such court, or 
who, being the treasurer of any such court, or 
the partner of any such treasurer, or a person 
in the service or employment of any such trea- 
surer or of his partner, shall accept the office of 
clerk or high bailiff in the execution of this act; 
or who being the high bailiff of such court, or 
the partner of any such high bailiff, or a person 
in the service or employment of any such high 
bailiff or of his partner, shall accept the office 
of clerk or treasurer in the execution of this 
act, and also every clerk, treasurer, high 
bailiff, or other officer of any such court who 
shall be, by himself or his partner, or in any 
way, directly or indirectly, concerned as attor- 
ney or ajgent for any party in any proceeding 
in the said court, shall for every such offence 
forfeit and pay the sum of 50/. to any person 
who shall sue for the same in any of her Ma- 
jesty’s superior courts of record, by action of 
d$bt or on the case. 

* Appointment of bailiffs . — And be it en- 
acted. That for every such court there shall be 
I one Pjr more high bailifft, whom the judge shall 
Tbe empd'tvered by order of court to appoint, 
'eaiej inability or misbehaviour, to 
leWa'le otder; ihd every such high : 
t ‘ AbAl he SttUeCt the re-' 

i % fifty writing 




number ay 'shall be from time to time allowed 
bf the judge, to be bailiffs, to assist the said 
high bailiff, and at his pleasure to dismy# all 
or any of them, and appoint others in their 
stead; and every bailiff so appointed may 
also be suspended or dismissed by the judge. 

32. Provision for the high bailiffs of West- 
minster and Southwark . — Provided always, and 
be it enacted. That, until parliament shall 
otherwise direct, the high bailiff of Westminster 
shall have the execution of all process . issuing 
out of any of the said courts the jurisdiction of 
which shall include the city and liberty of 
Westminster or any part thereof, and jshali be 
deemed the 1 high bailiff of such ^ou^tst;* and the 
high bailiff of Southwark shall have tlw execu- 
tion of all process issuing out of omym the said 
courts the jurisdiction of which shall include 
the borough of Southwark or any part thereof, 
and shall be deemed the high bailiff of such 
last- mentioned courts, and no other high bailiff 
shall be appointed for such courts. 

33. Duties of high bailiffs , tyc. — And be it 
enacted. That the said high bailiffs or one of 
them shall attend every sitting of the court, for 
such lime as shall be required by the judge, 
unless when their absence shall be allowed for 
a reasonable cause by the judge, and shall, by 
themselves or the bailiffs appointed to assist 
them as aforesaid, serve nil the summonses and 
orders, and execute all the warrants, precepts, 
and writs, issued out of the court ; and the said 
high bailiffs and bailiffs shall in the execution 
of their duties conform to all such general rules 
as shall be from time to time made for regulat- 
ing the proceedings of the court, as herein- 
after provided, and, subject thereunto, to the 
order and direction of the judge ; and the said 
high bailiffs shall be entitled to receive all fees 
and sums of money allowed by this act in the 
name of fees payable to the bailiff, out of 



which they shall provide for the execution 
of the duties for which such fees are al- 
lowed, and for the payment of the bailiffs and 
officers appointed to assist them, according to 
such scale of remuneration as shall be from 
time to time approved by the judge; and every 
such high bailiff shall be responsible for all the 
acts and defaults of himself and of the bailiffs 
appointed to assist him, in like manner as the 
sheriff of any county in England is responsible 
for the acts and defaults of himself and liis 
officers. J 

34 . Provision respecting clerks and high 
bailiffs of courts under act , cited in schedules 
{A.) and (B.) — Provided always, and be it en- 
acted, That the persons holding the offices or 
performing the duties of clerks and high bailiffs 
in any court holden under any act cited in 
either of the said schedules (A.) and (B.) on 
the 1st day of June in this year, and who shall 
continue respectively to hold the same offices 
or to perform the same duties at the time When* 
such act Shall be repealed under the provisions 
of this act* whether or not qualified mbmmn- 
before shall be' <mtitled y ifnot dis- 

ettiffified under this act* t* be the fitstuetarki 
id # baiMibef ^ mei cMtt^whm 
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Mden m a county court under this act, and and demands exceeding 40s. ; and tbe said 
snail continue to execute their several offices, persons severally shall he removable only for 
sueject to the power of removal provided in such cause as would have warranted their re- ■ 
1 8 exce .P t ^hat the clerks and high bailiffs moral under the several acts according to which 
already appointed to any court named in the the said courts are now holden. 
said schedule (A.) shall be removable only for 36. Treasurers, clerks, and high bailiffs to 
such cause as would have warranted their re- give security. — And be it enacted. That the 
moral under the acts according to which their treasurer, clerk, and high bailiff of every court 
court is now holden; and where, under the holden under this act who may receive any mo« 
provisions of any of the said acts, more than nies in the execution of his duty shall give 
° n 1®^ day of June, and security, for such sum and in such manner 

shall be, when such act shall be repealed, under and form as the commissioners of her Majesty’s 
thewovisions of this act, acting in and for any treasury from time to time shall order, for the 
. ? 8ai< * courts * or in and for any district or ! due performance of their several offices, and 
division of %ny court, the same persons shall i for the due accounting for and payment of all 
jointly execute the office of clerk of the same j monies received l>y them under this act, (or 
courts as aforesaid, under such regulations as I which they may become liable to pay for any 
la the division of the duties and emoluments of misbehaviour in their office.) 
the said office as shall be from time to time 1 37. Fftx to be taken according to schedule 

made by order of the court, in case of differ- - (Dj, and tables to be exhibited in conspicuous 
ence between them: Provided always, that {{ places. Fees mag be reduced . Appropriation 
r 4 \ C if* °* an ? court in the said schedule of surplus fees. — And be it enacted. That there 
(A.) shall, within one calendar month next after shall be payable on every proceeding in the 
the repeal of the act under which it is now courts holden under this act, to the judges, 
holden, decline to accept the office of clerk to clerks, and high bailiffs of the several courts, 
the same court as holden under this act, it shall such fees as are set down in the schedule 
be lawful to the commissioners of her Majesty’s 5 marked (D.) to this act annexed, or which 
treasury, if they shall think fit, to take into shall be set down in any schedule of fees re- 
consideration the special circumstances of each duced or altered under the power hereinafter 
case, and to award such compensation to be contained for that purpose, and none other ; 
paid to such clerk as under the circumstances : and a table of such fees shall he put up in some 
they shall think reasonable, in the manner conspicuous place in the court house and in 
herein provided in the case of persons whose the clerk’s office ; and the fees cm every pro- 
emoluments will be diminished or taken away cecding shall be paid in the first instance by 
by this act. the plaintiff or party on whose behalf such pro- 

35. Provision respecting the officers of the cecding is to be had, on or before such pro- 
two courts at Bristol. — And whereas the juris- ceeding, and in default payment thereof shall 
diction of the court of conscience in the city of he enforced by order of the judge by such ways 
Bristol, under the provisions of an act passed and means as any debt or damage ordered to 
in the first year of the reign of her Majesty, and he paid by the court can be recovered; and 
cited in the schedule (A.) to this act annexed, the fees upon executions shall he paid into 
extends to the recovery of debts and demands court at the time of the issue of the warrant of 
not exceeding 405. ; and the jurisdiction of the execution, and shall be paid by tbe clerk of 
court of requests in the said city, \inder the the court to the bailiff upon the return of the 
provisions of an act passed in the 56 G. 3, and warrant of execution, and not before : Pro- 
awo cited in the said schedule (A.), extends to vided always, that it shall be lawful for one of 
the recovery of debts and demands above 4().v. her Majesty’s principal secretaries of state, 
and not exceeding 15/. ; be it enacted. That in with the consent of the commissioners of her 
case the persons now holding the offices of Majesty’s treasury, to lessen the amount of the 
registrar and clerk and deputy registrar of the fees to be taken in the courts holden under 
said court of conscience shall continue to hold this act in such manner as to him shall seem 
the same offices respectively when a court shall fit, and again to increase such fees, so that the 
be established in the said city of Bristol under ' scale of fees given in the schedule to this att 
the provisions of this act, they shall be entitled be not in any case surpassed ; anil in every 
to hold the office and execute the duties of court holden under this act in which the fees 
clerks of any such court in all causes and . allowed to be taken by the judges, clerks, or 
matters relating to debts, claims, and demands j bailiffs of the court shall appear to be more 
not exceeding 40s., under . such regulations as than sufficient, it shall be lawful for the said 
to the division of the duties and emoluments secretary of state to order that a certain part 
of the said office as shall be from time to time only of their fees shall be paid to them respec- 
• made by order of court, in case of difference tively, not exceeding, in the case of judges and 
between them; and in case the person now clerks, the sums hereinafter mentioned as the 
holding the office of clerk of the said court of greatest salaries to be by them respectively re- 
requests shall continue to hold the same office ceived j and in Buch case, and so long as such 
^ aft the taro© when such court shall be established, direction shall be in force, tbe amount of the 
“ heehall be entitled to hold the office and axe* residue of the fees shall be accounted for and 
j tmtnthe duties ofclerk ofany such court in all paid to $e treasurer, of the court, and shall 
iheausa* anAnaattcia rela&gto tfeh fe fop^ part of the gepftjn^^ud of the court ; but 
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no suck order shall be made to reduce the fees 
of any of the judges, clerks, and officers of any 
court mentioned in the said schedule (A.) (so 
long as they shall be paid by fees) below the 
average amount of their fees or emoluments 
during the seven years next before the passing 
of this act, with a reasonable increase for any 
increase of business which they may severally 
have to perforin by reason of this act. 

38, Compensation for persons whose rights or 
emoluments will be diminished . — And be it en- 
acted, That every person who is entitled to any 
franchise, right of appointment, or office, under 
any of the acts under which any court men- 
tioned in the said schedule (A.) is holden, and 
every person who shall have been entitled to 
any fees or salary for his services in the execu- 
tion of any of the same acts, or for the issue of 
any writs to the sheriff out of the High Court 
of Chancery, and also every person who is en- 
titled to any franchise or right of appointment 
to hold office in any court in any district in 
which the county court had not jurisdiction 


such act shall caase on or within a limited tune 
after the passing of any general act for the *e- 
covery of small debts, or under the provisions 
of either of the said acts of the eighth year of 
her Majesty and of the ninth year of her 

Majesty. , ... , . 

39. Officers qf courts mag he paid by salaries 
instead qf fees . — If court abolished , no compen- 
sation allowed except in certain cases. --And be 
it enacted. That it shall be lawful for her Ma- 
jesty, with the advice of her privy council, to 
order that the judges, clerks, baihffii, and 
officers of the courts holden under this act, or 
any of them, shall be paid by salaries instead 
of fees, or in any manner other than is pro- 
vided by this act ; and if her Majesty shall be 
pleased, with the advice aforesaid, to make such 
order, or to order that any such court shall be 
abolished, or that the district for which any 
such court is holden shall be consolidated with 
any other district, or if any act shall be passed 
whereby it shall be provided that the saiil 
courts or any of them shall be abolished, or 


before the passing of this act, and in which ! otherwise constituted than is provided by tins 
district a court shall he established under the ! act, no such clerk or bailiff, nor any judge, 

provisions of this act, and also every person county clerk, treasurer, or other officer ot any 

holding any office in any such last-mentioned such court, shall be entitled to any compensa- 
court whose franchise or right of appointment tion on account of ceasing to hold his office, or 
or office shall he affected, abolished, or taken I to receive the fees allowed by this act, or on 


away, or whose emoluments shall be diminished ’ 
or taken away under the operation of this act. 


account of his emoluments being affected by 
such abolition or alteration, unless he shall 


shall be entitled to make a claim for eompensa- • have presided or acted as judge, assessor, 
tion to the commissioners of her Majesty’s i county clerk, treasurer, clerk, bailiff, or other 
treasury within six calendar months after the ; officer, before the passing of this act, in any ol 
passing of this act, or after the alteration of , the courts mentioned in the schedule (A.) to 
such court; and it shall be lawful for the said | this act annexed, in which case he shall be en- 
com missioned, in such manner as they shall ‘ titled to compensation for the loss of his tees 
think proper, to inquire what was the nature [ or emoluments, in like manner and subject to 
of the franchise or right of appointment, and [ the same regulations as he would have been 
what was the tenure of any such office, and entitled thereto under the provisions herein 
what were the lawful fees and emoluments in i contained in case lit had been deprived of any 
respect of which such compensation should be fees or emoluments by reason of the passing of 


allowed ; and the commissioners in each case , 
shall award such gross or yearly sum and for 
such time as they shall think just to bo awarded 
upon consideration of the special circumstances 
of each case ; and all such compensations shall 
be paid out of the consolidated fund of the 
united kingdom of Great Britain and Ireland : 
Provided always, that if any person holding 


this act ; and in such case all sums payable in 
the name of fees to such officers of the court as 
shall be paid by salaries shall be paid from 
time to time to the treasurer of the court, who 
shall pay the said several salaries out of the 
pioceeds of such fees, and the surplus shall 
form pait of the general fund of the court ; and 
whenever the net amount of the fees shall not 


any office in any of the said courts shall be ap- be sufficient to pay the said several salaries, the 
pointed after the passing of this act to any pub- * deficiency shall be made good and paid out of 
.tic office or employment, the payment of the the consolidated fund of Great* Britain and 
compensation awarded to him under this act, I Ireland. . _ 

so long as he shall continue to receive the 40. Limiting amount of salaries to be pma 
salary or emoluments of such office or employ- under this act , — And be it enacted, lliafc the 
nient, shall be suspended if the amount of greatest salaries to be received in ari ^ 


emoluments: Provided also, that nothing in 
this act contained shall be deemed to entitle 
any person to compensation for the loss or 
diminution of the profits of any office to which 
he shall have been appointed under any act 
containing, a provision, either that he is not to 
tie entitled to .compensation lor the loss or di- 
minution *ot. the profits of his office* or .(hot 


uw c. uy a uviA, s*vii»n w v. — — — — — 

clerks employed in the business qf the court, 
and other expenses incidental to his office* un- 
less in the case of any judge or clerk of 40y 
such court acting in the name capacity before 
the passing of this act in any court mentioned 
in the said schedule (A,) whose salaries* abaft.. 
not be limited to sw sum less 

mm nm tp*f $*&***' 
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spective offices during the seven years next be- 
fore the passing of this act : Provided always, 
that it snail be lawful for the commissioners of 
her Majesty’s treasury to allow in each case 
such sum as they shall in each case deem 
reasonable to defray travelling expenses, with 
reference to the siae and circumstances of each 
district 

41. Fees and fines to be acoomted for to 
treasurer. — And be it enacted, That the clerk 
of every court holden under this act, from time 
to time as often as he shall be required so to 
do by the treasurer or judge of the court, and 
in such form as the treasurer or judge shall re- 
quire, shall deliver to the treasurer a full ac- 
count ht writing of the fees received in that 
court under the authority of this act, and a 
like account of all fines levied by the court, 
and of the expenses of levying the same, and 
shall pay over to the treasurer, quarterly or 
oftener in every year, by order of the court, 
the monies remaining in his hands over and 
above his own fees, and such balance as he 
shall be allowed by order of the court to retain 
for the current expenditure of the court. 

42. Clerk* s accounts to be audited and settled 

by treasurers. — And be it enacted. That the 
treasurer of every court holden under this act 
shall from time to time, quarterly or oftener, 
as shall be directed by order of the court, audit 
and settle the accounts of the clerk and other 
officers of the court, and shall receive the ba- 
lance of the various monies which such clerk 
and other officers shall have received under 
this act, and shall pay over to the judge of the 
court the amount of his fees* and make all such 
other payments as it shall be requisite to make 
thereout in accordance with the provisions of 
this act, and shall from time to time pay the 
balance remaining in his hands, or so much 
thereof as he shalhbe directed to pay, into such 
bank, or otherwise as shall he directed by the 
commissioners of her Majesty’s treasury. I 

43. Treasurer of the court to render accounts 
to audit board . — And he it enacted. That the 
treasurer of every court holden under this act 
shall once in every year, and oftener if required, 
on such day as the commissioners of her Ma- 
jesty’s treasury from time to time shall appoint, 
render to the commissioners for auditing the 
public accounts of Great Britain a true account 
in writing of all monies received and of all 
monies disbursed by him on account of every 
court holden under this act of which he is 
treasurer during the period comprised in such 
account, in such form, and with such particu- 
lars of receipt and disbursement, or otherwise, 
as the said commissioners of audit shall from 
time to time require. 

44. Commissioners of treasury to direct /tow 
balances shall Jbe applied . — And be it enacted, 
That the commissioners of her Majesty’s 

f treasury shall from time to time make such 
rules an to them shall teem meet for securing* 
the balances and other sums of mousy in the 
}*m**An of any officers of every eosti holden 
*nder *hte act* and for the accounting for 


45. Accounts of treasurers to be audited under 
powers of 25 G. 3, c. 52. — And be it enacted. 


That the accounts to be kept by the several 
treasurers on account of the said * courts shall 
be examined and audited by the commissioners 
for auditing the public accounts of Great 
Britain, under the powers vested ill them under 
an act of the 25 G. 3, c. 52, intituled w An Act 
for the better examining and auditing the Pub- 
lic Accounts of this Kingdom,” and under any 
act now in force, or otherwise howsoever, 
except so far as the same are varied bjr this 
act. 

46. Clerk to send to commissioners of audit 
an account of all sums paid by him to treasurer. 
—And be it enacted. That the clerk of every 
such court shall once in every year, and oftener 
if required* on such day as shall be appointed 
by the commissioners of her Majesty’s trea- 
sury, make out and send to the said commis- 
sioners of audit an account of all' sums psfid 
over by him to the treasurer of the court* in- 
cluding all unclaimed balances carried to the 
account of the general fund, as hereinafter pro- 
vided ; and every such account, duly vouched 
by receipts given under the hand of the trea- 
surer, shall be a voucher to charge the treasurer 
in his account before the said commissioners of 
audit. 

47. Accounts when audited to be sent to trea- 

sury. — And be it enacted, That it shall not be 
necessary to declare the accounts of the said 
treasurers before the Chancellor of the Ex- 
chequer, but the said commissioners of audit 
shall transmit a statement of every account ex- 
amined and audited by them under the autho- 
rity of this act to the Lord High Treasurer, or 
the commissioners of her Majesty’s treasury 
for the time being, who, having considered such 
statement, shall return the same to the com- 
missioners of audit, together with liis or their 
warrant, directing them to make up and pass 
the account, either conformably to the state- 
ment, or with such variations as he or they 
may deem just and reasonable ; and the ac- 
count having been made up pursuant to such 
directions, and signed by two or more of the 
said commissioners for auditing the public ac- 
counts, shall remain deposited in the audit 
office, and shall have the same force and validity, 
and he as efficient in law for all purposes what- 
soever, as if the same had been declared ac- 
cording to the usual course by the Chancellor 
of the Exchequer ; and the said commissioners 
shall thereupon, as soon as conveniently may 
be, cause such or the like certificate thereof, in 
the nature of a quietus, to be made out and de- 
livered as is now practised by them with regard 
to declared accounts, ana which shall f be 
equally valid and effectual to discharge the ac- 
countants, and to all other intents and pur- 
poses. * 

48. Treasurers, with approval of Secretary of 
State , to provide court houses , offices , And 

be it enacted, 'Hiat the treasurer of any court 
holden under this act for which a const house 
land offices, with nedest&tfy apputtenandes, shall 


wifeefW fe*ve bewtflelrewly or’WbeieeUch 

sums of money. 
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as 900a w.conwai jpfly 
Dar-wT-^Jftvalofone ofherM^tjr’. jmnei- 
^rjpaisStecretaHei vi State, build, purchase, hire, 
, ,?? Qf^envwe provide messuages aud lauds* with 
all necessary appurtenances, fit for holding the 
/£ourt therein, and for the offices necessary for 
carrying on the business of the said court, or, 
instead of providing separate buildings, may, 
with the like approval, contract with any per- 
' son, being the owner of or having the control 
and management of any county or town hall or 
other building, for the use and occupation 
thereof, or of so much thereof as inajr be needed 
for the purposes of this act, and subject to such 
annual rent, and to such conditions as to the 
repairs, alterations, or improvements of such 


•r- 


row and tyke u& at iatirest'so as 

he shall find to oe necessary, the ammitit (there- 
of,, and the rate of interest in each C&e, ^befiig 
first allowed hy the said commisiortfes of’her 
Majesty’s treasury ; and the trea^Uijfer ttay 
enter into and execute such securities as riiay 
be required, and the securities so entered into 
shall be binding on him and bis successors in 
the office of treasurer for securing repayment 
of the monies borrowed, with interest for the 
same, out of the general fund hereinafterjnaen- 
tioned, and shall enter in a book belonging to 
the court, to be kept by him for that purpose, 
the names of the several persons by whom any 
money shall he advanced for the purpose afore- 

„ , __ said, in the order in which the same shall be 

hall or building, as may be agreed *upon ; and ' advanced, and the monies so borrowed shall be 

paid off in the same order. 

52. A general fund to be raised for paying off 
money borrowed .— And be it enacted. That for 


all lands, messuages, and other feal and per 
sonal estates and effects belonging to the court 
shall vest in the treasurer fur the time being, 


and in his successors in that office, in trust for raising a fund for providing a court house and 
the purposes of this act. offices, and for paying off any monies which 

49. Where common gaols arc inconvenient , J may be borrowed as aforesaid, and the interest 
prisons belonging to courts under acts cited in due in respect thereof, the clerk of every court 
schedules (A.) and ( H .) may be used. 5 A- 6 holden under the authority of this act, in which 
Viet. c. 98. — And he it enacted. That it snail 1 and while it shall be necessary to raise such 
be lawful for any court holden under this act, * fund, shall demand and receive from the plain- 
witli the approval of one of her Majesty’s prin- • tiffin any suit brought in that court the sum 
cipal Secretaries of State, to use as a prison for 1 of 6d. when the debt or damage claimed shall 
the purposes of this act any prison now he- j exceed 20 s and shall not exceed 405., and for 
longing to any court holden under any of the every claim exceeding 40.v. one twentieth part 
acts cited in the said schedules (A.) and (B ),' thereof, neglecting any sum less than 6</. in 
in all cases where it shall appear to the said j estimating such twentieth part, or such other 
Secretary of State that the common gaol or » sum in either case, not exceeding the rates 
house of correction of the county, district, or * herein-before mentioned, as one of her Ma- 
placein which the court is established is incon- I jesty’s principal Secretaries of Slate, with the 
vcniently situated, or is not applicable for the [ consent of the commissioners of her Majesty's 
use of the said courts; and whenever any such treasury, fiom time to time shall order, which 
prison shall he so allowed to be used it shall 1 sum, if not paid in the first instance by the 
be deemed one of the common gaols of th£ I plaintiff upon suit brought' in the court, may 
county for which it shall be used, as if it had 1 he deducted from the sum recovered lor the 
been provided, after presentment of the insuf- plaintiff, and shall he considered as costs in the 
ficiency of one common gaol for such county, j cause ; and the clerk of the court shall keep 
under the provisions of an act passed in the an account of all monies so paid to him, and 
5 & G Viet. c. 98, intituled " An Act to amend shall pay over the amount from time to time to 
the Laws concerning Prisons,” or where such the treasurer of the court, and the amount 
prison shall he situated within a borough hav- j thereof shall accumulate, to form a fund to be 
ing a separate court of sessions of the peace, it called "The General Fund of the County Court 
shall he deemed a house of correction for such * of at and shall be 

borough. I applied in the first place toward paying the in- 

50. Power for purchasing land . — And he it J terest of the several sums so borrowed, and in 
enacted, That the provisions of the Lands [ the second place toward paying the rent and 
Clauses Consolidation Act, 1845, shall apply to ' other expenses necessarily incurred in holding 
the purchase of lands by the treasurer of any 1 the court, and in the third place toward paying 
such court for the purposes of this act, except 1 offthe several principal sums borrowed, in the 
so much thereof as relates to the purchase and order in which they were borrowed, and in the 
taking of lands otherwise than by agreement ; 1 fourth place, toward defraying the other ex- 
and in construing the said act the treasurer 1 penses herein charged on the said general fund. 


acting with the approval of one of her Majesty's 
principal Secretaries of State shall be deemed 
the promoter of the undertaking for which 
such lands are required. 

51 . Treasurer empowered to borrow money 
for the purposes qf this act . — And be it enacted, 
That for the purpose of defraying the expenses 
of, building, purchasing, or providing any 
taessuages and lands for the purposes aforesaid. 


in such manner as the judge, with the approval 
of one of her Majesty’s principal Secretaries of 
State, shall direct; and the surplus which shall 
from time to time accumulate, after providing 
for all the said expenses, shall be paid over to 
the credit of the consolidated fund of the 
United Kingdom of Great Britain and IrSkftad ; 
subject, nevertheless, to any chaige winch inay 
arise from any future deficiency of the same 
fund. 



vl$3p Property of courts in schedule* (Aj and 
(MJ to vest in tne treasurer of tike counft/cotirt. 
r-And be it enacted, That, m soon as A obtirt 
Stall have been established in any district 
under this act, all messuages, lands and tene- 
ments, and all real estates and effects, vested 
in. or belonging to the commissioners, clerics, 
treasurers, trustees, or other officers of any of 
the courts mentioned in the said schedules (A.) 
and (B.)» which were holden in trust for the 
purposes of such court, shall vest in or belong 
to the treasurer of the county court for the time 
being, and his successors in the said office, in 
trust for the purposes of this actj for the like 
estate and interest, and subject to all the cove- 
nants, conditions, and agreements on which 
the same were respectively holden; and the 
said commissioners, clerks, treasurers, trustees, 
and other officers, their heirs, executors, and 
administrators, shall be freed and discharged 
from all such covenants, conditions, and agree- 
ments, and from the consequences of their be- 
ing unable to fulfil any covenants or agree- 
ments into which any of them may have law- 
fully entered in execution of the provisions of 
any of the said acts, on or Defore the repeal of 
such act, with respect to their estate or interest 
in such messuages, lands, tenements, real and 
personal estates and effects, in consequence of 
the vesting thereof in the said treasurer ; and 
all monies and securities for money, and other 
property and effects of any kind whatsoever, 
in the hands of the commissioners, clerks, 
treasurers, trustees, or other officers of any 
such court, shall be paid, transferred, and de- 
livered to the said treasuier, or to such person 
as he shall appoint to receive the same, and 
shall be applied in discharging all claims and 
demands to which the same were liable in the 
hands of such commissioners, clerks, treasurers, 
trustees, or othfr officers, and the residue 
thereof shall be applied to the same purposes 
to which the general fund is applicable. 

54. Provisions for outstanding liabilities . — 
And be it enacted, That it shall be lawful [for 
the treasurer of the county court, with the ap- 
proval of the commissioners of her Majesty's 
treasury, and upon the certificate of the expe- 
diency thereof under the hand of the judge, to 
sell and dispose of all messuages, lands, and 
tenements which may be vested in him under 
the provisions of this act which shall not be 
needed for the purposes of this act, or which 
the treasurers snail think ought to be sold, for 
the purpose of better enabling him to discharge 
any just debts on account of any court of 
whien the constitution shall be altered under 
this act, or to provide other and more conveni- 
ent buildings tor holding a county court ; and 
flit proceeds of all such sales, and also all 
monies and securities for money which shall be 
paid, transferred, or delivered to him on. ac- 
gqqn^of any such court as aforesaid, shall be 
epppeii towards discharging su^h debts ; and 
jin $ vary case in which at the time of the altera- 
S .cptatftutiqn of the coui$ there shall 
owing on accouat of any 
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or equitably chargeable upon or p ayable out of 

S ieved ofauthfcourt, to 

hteh such ffegi are payable, oVer and Above 
What maybe discharged by the pidtaiefc and 
effects so paid, transferred, or delivered to the 
treasurer on account of such court, and over 
and above the proceeds of tbe sale of any Such 
messuages, lands, and tenements, in case the 
same or any part thereof shall be sold, such 
debts, salaries, and annuities shall be treated 
as if they were debts which had been incurred 
for the purpose of providing a court house for 
holding the county court for the district in 
which the place is included where such court 
was holden. and shall bo liquidated out of the 
general fund herein-before mentioned, if the 
same shall he sufficient for that purpose, and 
any deficiency therein shall be paid out of the 
consolidated fund of the United Kingdom of 
Great Britain and Ireland. 

55. Clerks to have the charge of the court 
houses , <J -c., and to appoint and dismiss setTants , 
SfC . — And be it enacted. That the clerk of every 
court shall have the care of the court house 
and offices of the court, and shall appoint and 
have power to dismiss the necessary servants 
for taking charge of sivh court house anil offi- 
ces, at such salaries as shall he from time to 
time authorized by the judge, with the consent 
of the commissioners of her Majesty’s treasury; 
and the clerk of the court, under the direction 
of the said commissioners, and subject to such 
regulations as they may require to be enforced, 
shall make all necessary contracts or otherwise 
provide for repairing and furnishing, and for 
cleaning, lighting, and wanning, the said court 
house anil offices, and for supplying the said 
court and offices wjtli law anil office hooks 
and stationery, and for defraying all other 
necessary expenses not otherwise provided for 
incident to the holding of the said court, and 
the charge of the court house and offices, and 
expenses thereby incurred, shall be paid out 
of the general fund of the court : .Provided 
always, that the treasurer or clerk of any court, 
or the partner of any such treasurer or clerk, 
or any person in the service or employment 
of any such treasurer or clerk, shall not be 
directly or indirectly concerned or interested 
in any such contract, or in supplying any arti- 
cles for the use of the said courts and offices : 
Provided also, that no payment for any such 
charge shall be allowed iri the clerk’s accounts • 
until allowed under the hand of the judge. 

5fi. Judge to hold the court where her Ma- 
jesty shall direct . Notices for holding courts 
to be put up in a conspicuous place. — And be it 
enacted. That the judge of each district shall 
attend and hold the county court at each place 
where her Majesty shall have ordered that the 
county court snail be holden within his district 
at such times as he stall appoint for that pur- * 
pose, so that a court shall be holden fy every 
such place once at hast in every calendar 
month, or such other interval as One of .her 

s : i A _Li * n 
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aadTao other notice thereof- shall be deeded } shell vitiate the eame, so_ that the- psfwa.ee 
and whenever any day @0 appointed' fee. holding place be therein described so as to becoaxr 
the court shall be altered, notice of such in* raonly known. 

tended alteration, and of the time when it will 60. Summons may issue , though cause 0 / ac* 
take effect, shall be put up in some contpi-vfKW way n0 * ar ^ * n ^ ie district.— m it 
cnous place in the court house and in tne enacted, That such summons may issue jp any 
clerk’s office. district in which the defendant or one of the 

57. Process of the court to he under seal . — defendants shall dwell or carry on his business 
And he it enacted. That for every court holden at the time of the action brought; or, by leave 
under this act there shall be made a seal of the of the court for the district in which the der 
court, and all summonses and other process fendan\ or one of the defendants shall have 
issuing out of the said court shall be sealed or dwelt or carried on his business, at some time 
stamped witlutlic seal of the court ; and every tfithin six calendar months next before the 
person who shall forge the seal or any process Uiinj of the action brought, or in which the. 
of the court, or who shall serve or enforce any cause of action arose, such summons may issue 
such forged process, knowing the same to be in either of such last-mentioned courts, 
forged, or deliver or cause to be t defivered to 61. Processes out of district of court may be. 
any person any paper falsely purporting to he served by bailiff of any other court . — And be it 
a copy of any summons or other process of the j enacted. That any summons or other process 
said court, knowing the same to be false, or ! which under this act shall be required to be 
who shall act or profess to act under any false ; served out of the district of the court from, 
colour or pretence of the process of the said | which the same shall have issued, may be 
court, shall he guilty of felony. ! served by the bailiff of any court hoiden under 

f>H. Jurisdiction of the court. — And be it j this act in any part of England, and such ser- 
enaded, That all picas of personal actions, vice shall be as valid as if the same had been- 
where the debt or damage claimed is not more -made by the bailiff of the court out of which 
than twenty pounds, whether on balance of such summons or other process shall have 
account or otherwise, may be holden in the J issued within the jurisdiction of the court for 
county court, without writ ; and all such ac- ! which he acts. 

tions brought in the said court shall he heard ; Oil. Proof of service of process out of thedis - 
and determined in a summary way in a court ’ trict, or in the absence of the bailiff. — And be 
constituted under this act, and according to it enacted, That service of any summons or 
the provisions of this act: Provided always, other process of the court which shall require 
that the court shall not have cognizance of any to be served out of the district of the court 
action of ejectment, or in which the title to any may be proved by affidavit, purporting to be 
corporeal or incorporeal hereditaments, or to sworn before any judge of a county court, 
any toll, fair, market, or 'franchise, shall be in ! or before a master extraordinary in Chancery, 
question, or in which the validity of any devise, j or any person now authorized by law to^ take 
bequest, or limitation under any will or settle- ; affidavits ; and the fee for taking such affidavit 
inent may ho disputed, or for any malicious ’ shall not he more than one shilling, and shall 
prosecution, or for any libel or slander, or for be costs in the cause ; and in every case of the 
criminal conversation, or for seduction, or J unavoidable absence of the bailiff’ by whom 
breach of promise of marriage. any summons or other process of the court 

50, Suits to be by plaint . — And be it enact- j shall have been served the service of such 
ed, That, on the application of any person cle- ; summons or other process may be proved, if 
sirous to bring a suit under this act, the clerk | the judge shall think fit, in the same manner 
of the court shall enter in a book to be kept ! as a summons served out of the district of the 
for this purpose in his office a plaint in wri- ; court, but without additijnal charge to either 
ting, stating the names and the last known • of the parties to the suit. 

places of abode of the parties, and the substance j 63. Demands not to be divided for the pur- 
of the action intended to be brought, every one , pose of bringing two or more suits.- —And be it 
of which plaints shall be numbered in every enacted. That it shall not be lawful for any 
year according to the order in which it shall he plaintiff* to divide any cause of action for the 
entered; and thereupon a summons, slating purpose of bringing two or more suits in any 
the substance of the action, and bearing the of the said courts, but any plaintiff having 
number of the plaint on the margin thereof, cause of action fujr mor$ than twenty pounds, 
shall be issued under the seal of the court ac- for which a plaint might ‘be entered under this 
cording to such form, and be served on the Act if not for more than twenty pounds, may 
defendant so many days before the day on abandou the excess, and thereupon the plain- 
which the court shall be holden at which the tiff shall, on proving his case, recover to an 
cause is to be tried, as shall be directed by the amount not exceeding twenty pounds ; and the 
rules made for regulating the practice of the judgment of the court upon such plaint shall 
court, as hereinafter provided ; and delivery of he In full discharge of ail demands in respect 
auch summons to the defendant, or in such of such causa of action, and entry of thejudft* 
other manner as shall be specified in the rules meet shall be made accordingly* 
of practice, shall be deemed good service ; and 64. Mi n er s may sue for tropes, — A*4 



ttsbfdt be tawfapforasy pfefscw^ tateed r Providedtdewys, that ther party nw 

tnHibrfhe age of 21 yean topttoseeatea&f eafc'-^ ^ ^ — 

iff any court holden under this act for any sum 
of money not greater than 20/. which may be 
due to him for wages or piecework, or for work 
as a servant, in the same manner as if he were 
of full age. 

65. Vases of partnership and intestacy.— And 
be it enacted, That the jurisdiction of the county 
court under this act shall extend to the re- 


quiring fit jury to besommbwed shall givrte 
the clerk of toe court, or leave at Us afire* 
such notice thereof aa shall be directed by Aw 
rules made for regulating; the practice of the 
court as herein-after provided; and the said 
ttfork shall cause notice of such demasid o£ a 
}uiy, made either by the plaintiff or defendant, 
to be communicated to the other party to the 
j said action, either by post, or by causing the 


covery of any demand, not exceeding the sum ; same to be delivered at his usual place of abode 
of 20/., which is the whole 6 r part of the un- ! or business ; but it shall not be necessary for 
liquidated balance of a partnership account, or i either party to prove on the trial that such 
the amount or part of the amount of a distri- 1 notice was communicated to the other party 
buted share under an intestacy, or of any legac^ i by the clerk. 

under a will. j 71. P'’t/y requiring jury to make a deposit* 

66 . Executors may sue and he sued . — And be — And be it enacted. That every party requuv 
it enacted. That it shall and may be lawful for ing any jury to he summoned shall at the time 


any executor or administrator to sue and be 
sued in any court holden under this act in like 
manner as if it were a party in his own right 
and judgment, and execution shall be such as 
in the like case would be given or issued in any 
superior court. 

67. A’ci privilege allotted . — And be it enacted. 
That no privilege, except as hereinafter ex- 
cepted, shall be allowed to any person to ex- 
empt him from the jurisdiction of any court 
tiolden under this act. 

68. One of several persons may he sued . — 
And be it enacted. That where any plaintiff 
shall have any demand recoverable under this 
act against two or more persons jointly answer- 
able, it shall be sufficient- if any of such persons 
be served with such process, and judgment may 
be oli tained and execution issued against the 
person or persons so served, notwithstanding 
that others jointly liable may not have been 
served or sued, or may not liave been within 


of giving \hg said notice, and before he shall 
be entitled to have such jury summoned, pay 
to the clerk of the court the sum of 5*. for pay- 
ment of the jury, and such sum shall be consi- 
dered as costs in the cause, unless otherwise 
! ordered by the judge. 

72. Who shall he jurors . — And be it enacted. 
That the sheriff of every county, and the high 
bailiffs of Westminster and Southwark, shall 
cause to be delivered to the clerk of the court 
a list of persons qualified and liable to serve, as 
jurors in the courts of assize and nisi pritis 
for their county, city, and borough respectively, 
within fourteen days from the receipt of tnc 
jury book from the clerk of the peace of the 
county, or other officer, each list containing 
only the names of persons residing within the 
jurisdiction of the court, for which list, the said 
sheriffs and high bailiffs shall bo entitled to re- 
ceive out of the general fund of the court a fee 
after the rate of 2 d. for every folio of seventy- 
the jurisdiction of the court ; and every such ' two words; and whenever a jury shall be re- 
person against whom judgment shall have been j qui red the clerk of the court shall cause so 
obtained under this act, and who shall have many of the persons named in the list as shall 
satisfied such judgment, shall be entitled to 1 be needed in the opinion of the judge to be 
demand and recover in the county court under j summoned to attend the court at a time and 
this act contribution from any other person place to be mentioned in the summons, and 
jointly liable with him. shall administer or cause to be administered to 

69* Judye alone to determine ( til questions, , such of them as shall be impannclled to try 
unless a jury he summoned . — And be it enacted, any cause or causes an oath to give true ver- 
That the judge of the county court shall be the \ diets according to the evidence ; and the per- 
sole judge in all actions brought in the said sons so summoned shall attemd at the court at 
court, and shall determine all questions as well the time mentioned in the summons, and in 
of fact as of law, unless a jury shall be sum- default of attendance shall forfeit such »uui of 
moned as herein-after mentioned ; and no money as the judge shall direct, not being 
suitors shall in any case be summoned to hold more than 5/. for each default ; and the de- 
or have any jurisdiction in any court holden , livery of such summons to the person whose 
under this act. j attendance is required on such jury, or delivery 

70. Actions may be fried by a jury when par- j thereof to his wife or servant, or any inmate at 
ties require it — And be it enacted. That in all ! liis usual place of abode, trading, or dealing, 
actions where the amount claimed shall exceed shall be deemed good service : Provided al- 
Si. it shall be lawful for the plaintiff or defend- ’ ways, that no person shall be summoned or 
ant to require a jury to be summoned to try the compelled to serve on such jury more than 
said action 5 and in all actions where the twice within one year, or who shall have been 
amount claimed shall not exceed Si. it shall be ; summoned and shall have attended upon any 
tawful for the judge, in his discretion, on the jury at the assizes, or any court of nisi prms , 
application of either of the parties, to order or at the central criminal court for the same 
the* such action be tried by a jury; and in county, within six calendar montbenext before 
every case such jury shall be summon ad to* the delivery of such summons. 
carm&j? to the provisions herein-after con- 73. Number of tk* jmry .< — And be it enacted, 
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^couri iield after tfteiexpira olf oneweek after 
the eatpy ( of eu^< award* set aerie jaayjmh 
award sp given.** aforesaid, or nriy, with ,tjh* 


Aat whenever ^here'are any jury? trials, five 


he ampanneUec}/ add swore* ** 
occasion shall require, to give their vfrqictq i» 
f]^ opuses* which shall be brought ^before them 
in the said court* and being once sworn, shall 
not need to be re-sworn in each trial ; and 
either of the parties to any such cause shall be 
entitled to hie lawful challenge against all or 
any of the said jurors In like manner as he 
would be entitled in any superior cout t , and 
the jurymen so sworn shall be tequired to give 
an unanimous verdict* 

74 Pi oc ceding s on hearing tkf plaint . — And 
be it enacted. That on, the day in that behalf 
named in tlm summons the plaintiff shall ap 
pear, and thereupon the defendant shall be 
required to appeal to answer such plaint , and 
on answer being wade in court the judge shall 
proceed in a suminai) way to try the cause, 
and give judgment, without further pleading or 
form d joinder of issue 

75 No evidence to be given that is not m 
summons . — And be it enacted. That no ev ldtnce 


consent of bqt^ parties aforesaid* revoke Af 
reference, or order another reference to he 
made m the manner aforesaid. 

[The remainder of this Act will be given in 
our next ] 

SELECTIONS FROM CORRESPON- 
DENCE 


MEDICAL EVIDENCE. 

Sir, — In page 361 , ant< , of the Legal Observer , 
I read with much interest the article under ,the 
head “Medical Jurisprudence,” detailing the 
particulars of the case tried at Guildfoid on the 
1st August, winch, as you justly observe, shows 
the necessity of exercising great caution in 
giving weight to speculative medical testimony. 
I \va9 present at the trial, and sat by the side of 


Z nTof the prisoner’s counsel, and was much interested 
shall be given by the plaintiff on the trial of i m ^ cvent> and though the evidence appeared 

I circumstantially, though somewhat mferentially, 
, conclusive against the unfortunate young wo- 


man I was convinced m my own mind of 
her innocence, and subsequent conversation 
w ith her after her acquittal strengthened 
m) conviction, that the unhappy event was the 
effect of pure mist ike, and it appeared as 


any such cause as afoiesaid of an> demand oi 
cause of ac tion, t xcejit such as shall he stated 
m the summons hereby dnected to be issued 
76. Notices to be given to the clirk of special 
defences , who shall ( ommunu ate the same to thi 
plaintiff — And be it cnicted, That no de- 
fendant in any couit holden under this act 
shall be allowed to set off an) debt oi demand I ™ cct ™ J 

" ° r " t0 ', eraWe b 7 IT f,0m T? ,,1 1 a,n ' 1 moment of mlpense when the almost damning 
tiff, oi to set up bv way of defence and to claim . . , „ , 4 . * 

iL c c . test was produced oy the medical man, m a 

and have the benefit of infancy, coverture, or * T uf 

iZrTr in Zdt„™ph.i"“«r: 

"!5 } . tamly of great excitement for the purpose of 
establishing the evidence of her guilt The 
adroitness of the prisoner’s counsel, from his 


act for relief of msolv ent dt btors, without the 
consent of the plaintiff, unless such notice 
thereof as shall be chit etc d by the rules made foi 
regulating the piacticc of the court shall have 
been giv en to the clerk of the court , and in 
every case in which the practice of the couit 
shall require such notice to be given, the clerk 
of the couit shall, as soon as conveniently ma> 
be, after receiving such notice, communicate 
the same to the plaintiff by the post, or l>) 
causing the same to be delivered at Ins usual 
place of abode or business , but it shall not be 
necessary for the defendant to prove on the 
trial that such notice was communicated to the 
plaintiff by the clerk 

77. Suits may be settled by arbiti ation — And 
lie it enacted, That the judge may m an) case, 
with the consent of both parties to the suit, 
order the same, with or vvitnout other matters 
within the junsdiction of the couit in dispute 
between such parties, to be refen ed to arbitra- 
tion, to aucli person or persons, and in such 
manner, and on such tenns as he shall think 
reasonable and just , and such reference shall 
not be revocable by eithei party, except by con- 
sent of the judge , and the award of the arbi- 
trator or arbitrators or umpire shall be entered 
aa the judgment m the cause, and shall be as 
bindmg amL effectual to all intents as if given 
bp the judge * provided tfcetothe jndg *m*fs if 
hivthfam Mmm JpfdtcatmK toximteiUheiftai 

nil xu it * noirr&l >1 


great anxiety on behalf of his unfortunate client, 
in completely overthrowing the chemical test 
made by a man of 15 years’ experience, deserves 
no small commendation, and I think it only 
just to the learned gentleman, that your readers 
should be acquainted with his name It was 
Mr J Locke ot the Home Circuit, and a source 
of high gratification to him must be the reflec- 
tion that his exertions of that day, perhaps 
saved a fellow-creature, who stood mute and 
powerless at her country’s bar, from the igno- 
minious murderer’s death 

4, Raymond’s Buildings C F. C. 

[In the “ Letter Box ” at p. 424, we re- 
quested to hear from the correspondent who 
sent us the report, as we bad an impression 
that it was the attorney who suggested the teat 
m question, and we wished to give his name as 
well as that of the counsel. — E d 1 


ASSIGNMENT OF LEASE. — FORFEITURE.^ 

A lease for years contains a proviso for re- 
entry, “ if the lessee, his executors, &c. shall 
assign this indenture of lfge* or d#m«tt ;the 

or 

ie consent 


any part of tbe^said^enn/mS 

in wnting of the lessor, hi* heirs or ajufrnuL 1 

jkij bus aw * v , * r* x vT^iSo 



,'>o«$bi\oq*ynoO itworiosta?*— umW 85 

«*i« ariosi? , fctfSr$ r i*J 

d l»l<«8ee l Mtat9 an thifer-W«e,'infffak aritf dWaH^g^yidcH^flUSlSSt 
»lf ir l? »4 a 'smaller ta** 1 mrfgils h* Wot ' of' Bttjg tiPthe fteaMoWai- “ J »’ *‘ ***• 

afld ftgkge, — wijf sraeh undfeT-lease or aWfifttt- ’Tfie Lord Chkneellor-alw will 'wfy'pwdWbll 
mint operate as a forfeiture of the lease ? brhlg forward his atheudibtot of ’•W'TjaW 1 a 

Civis, A.* Debtor and Creditor.] 1 


COPYHOLDS. DEPUTATION. 

Is a lord or steward of a manor compellable 
to take a surrender of copyholds by power of 
attorney, or can he require a deputation to be 
had for passing the surrender ? 

Civis, A. 


NOTICES OF LAW REFORM FOR THE 
NEXT SESSION. 


Mh. Romilly . — To call the attention of the 
house to the fee** paid by the suitors m the 
various courts, and generally to the mode of 
defraying the expenses of the admimstiation of 
justice throughout the country. 

Mr. Aglwnby . — Bill fuither to amend “the 
acts for facilitating the enfranchisement of 
copyhold and customary lands, and for the 
improvement of such temiie,” by piovidmg 
that such enfranchisement shall be compulsory. 

Mr. Email. — 1\> move the total npeal of the 
punishment of death. 

Mr. Pusey . — Bill to remove doubts as to the 
powei of owners of settled estate* to grant 
tenant rights on then farms 

Mr. Aghonby . — Bill to amend the acts to 
facilitate the enclosure of commons, by provid- 
ing that all lands allotted undei them shall be 
freehold, whatever the tenuic of the lands in 
respect of which the allotments be made. 

Mr Bright — Bill to amend the game law s 

Mr. Pusey — Bill to enable occupiers of land 
to recover damages foi mjui y inflicted b} game 
on their crops. 

Mr. Wakley . — Bill to piovide for the legis- 
lation in Great Butain and Ireland of all 
legally qualified practitioners in medicine and 
surgery. 

Mr. PouJeft Scrope — Bill to exempt from 
poor-rate the occupieis of tenements under the 
value of 5/. per annum m mral, and 8/. m 
town districts, if certified by the medical officer 
of the district to be well drained and otherwise 
kept in good sanatory condition 

Mr. Poulett Scrope . — To nun e resolutions to 
the effect, that the mam principle of English 
poor-law be extended to Ireland, but relief not 
limited to admission into a workhouse 

Mr. Ewart . — To move that committees on 
all private bills consist of five members, neither 
personally nor indirectly concerned m the 
question submitted to their consideration. 

Mr. R. Yorke . — To move that the same con- 
stitution and regulations now adopted with re- 
gard to committees on railway bills be applied 
to committees on all private bills. 
jXdrdt Brougham and Campbell no 

• flSiif l&umper^s Case, p. 45> ante, and the 
cues then cited. Ed. 


RECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 

REPORT FD BY BARR 1 ST 1 US 09 THE 91 VRRAL 
COURTS. 

VtfcsdfflhxnfrUor Stnifftt ttrutr. 

Expart e Bartlett . June 30, July 3 & 4 

COSTS . — * JbTODY OP INFANTS* ACT, 2& 3 

V ICT. C. 54.— FORM OF ORDER. 

• 

JVhethi r the court lias jutisdiction , under the 
Custody of Infant? Act . (2 & 3 Hcf. c. 
j r >4 J to give costs, quieic • 

A Pi. hi ion was piesented, under the 2 & 3 
Viet c ">4, by the wife of a c lergyman, by her 
brotliei, and her next friend, alleging, disagree- 
ments between the husband and wife, by 
reason of which she had gone away to reside 
with liei own family. The husband had, at 
fiist, witlidiawn himself, and after a short time, 
had renewul cohabitation, which was subse- 
quently discontinued. It appeared that there 
weie six children of the marriage, all of whom 
were infants, the two youngest being undei 
seven years of age, and they, with the others, 
being m the custody of the husband. The 
petition prayed, that the husband might be 
oi dered to delivei the two youngest children, 

I namely, Stephen, aged neatly four years, and 
Emily Louisa, aged one year and eight months, 

1 until they should attain the age of seven years, 

| subject to such regulations as the court might 
deem just and convenient, that the husband 
might be oi dered to allow the mother to have 
access to the other four cluldun, at such times 
and sublet to such regulations as the court 
might deem pioper, and tlidt the husband 
| might be ordeicd to pay the costs of the 
petition. 

I Mr. Swanstun and Mr. Sheffield for the pe- 
titioners. Mr. M igram and Mr Shcbbeare for 
the respondents. 

Vice-Chancellor Brute , (after commenting 
upon the merits of the < ase ) “I asked, after 
the petition was hcaid, whether the father 
would give the custody of the youngest boy to 
the mother, but, foi reasons which he gave, 
that was declined. The order must be, that 
Mr. T. Boult, Mr. P. Boult, and Mrs. Bartlett, 
undertaking to take proper care of, and to pro- 
vide m proper manner for the education and 
maintenance of Emily Louisa Bartlett, Mr. 
Bartlett do, at six o’clock this evening, deliver 
her to Mr. Thomas Boult, he undertaking 
forthwith to deliver her safely to her mother, 
and to let the child remain in that lady’s cus- 
tody, until she attain the age of seven years, 
or anringmh shorter time as the court may 
direct. The infant most not be ranoved from 
Clapton, (the mother’s residence,) without leave 
of the court, except for occasional visits for 
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change of air and for health to the coacts «f 
England, or to any place in the country, not 
exceeding 120 miles from London ; and on 
every change of residence, notice by letter, 
sent by post, to be given to the father. Mr. 
Bartlett, or some member of his family de- 
puted by him, to have access to the child once 
m every six weeks, such interviews not to ex- 
ceed two hours in duration, and to take place 
between the hours of ten in the forenoon and 
four in the afternoon, at the house of Mrs. 
Bartlett the elder, the mother of Mr. Bartlett, 
if she consents that the child be sent there in 
the care of some responsible person to be ap- 
pointed by the mother, who shall bring the 
child back to the mother, Mr. Bartlett under- 
taking not to interfere with, or oppose, or ob- 
struct, its return. But in case Mrs* Elizabeth 
Bartlett shall not consent to such interviews 
taking place at her house, then Mr. Bartlett is 
to have access to the infant at the house where 
his wife may be then residing, and there, in the 
presence of some responsible person, to lie ap- 
pointed as before mentioned. Mrs. Bartlett is 
to have access to the other five children once 
in every six weeks, the visits to be of similar 
duration, and within the hours before inen- 


towards the deficiency of the personalty, the 
court refused to direct, under the 5th order 
of the $tk May, 1839, preliminary ac- 
counts and inquiries, upon the ground , that 
it would he unjust , in such a suit and before 
answer , to throw the onus of taking the ac- 
counts upon the heir-at-law. 

Proper course to be taken under such cir- 
cumstances . 

Mr. Bade moved, under the 5th order of 
May, 1839, for a reference to the Master to 
take preliminary accounts and inquiries. The 
facts are stated in his Honour’s judgment. 

Vice-Chancellor Wigram . In this case a 
gentleman dies intestate. His creditor files a 
bill ; and, there being no personal representa- 
tive, the creditor himself has taken out admi- 
nistration to the estate of the deceased. He 
makes as a defendant to the suit the heir-at- 
law. He says, the real estate is responsible to 
him in satisfaction of his debt, or so much as 
the personal estate turns out to be insufficient 
to pay. Having filed his bill, I am asked be- 
fore answer, to make an order, under the 5th 
order of May, IS 39, referring it to the Master 
to take preliminary accounts as between the 
creditor and the heir-at-law. I am to consider 


tinned concerning the father’s interview with 1 whether, in a suit so framed, such an inquiry 
Emily Louisa, and to take place so long as the j would be proper. The difficulty is this : the 
five children shall reside at or within two miles , right of the creditor is to go against the per- 
of Leominster, (the father’s present residence,) j sonal estate, in the first instance, and, if that is 
or its suburbs, at some respectable place to be < insufficient, then to go against the real estate, 
appointed from time to time by Mrs. Bartlett, ' lie has a right to bring the representatives be- 
at or within two miles of Leominster, and, if fore the court, that the heir-at-law may have 
resident elsewhere, (except at or within one J au opportunity of seeing whether the personal 
mile of Clapton,) then to take place at some ! estate is really insufficient to pay the debt, 
respectable house at or within one mile of the j The plaintiff in this case happens to fill the 
place where they are resident, to be appointed j double character of creditor and personal re- 
by Mrs. Louisa Bartlett ; but, it resident or ' presentative. 'Hie most favourable way of 
visiting at or within one mile of Clapton, then ! putting the case is, to suppose that the creditor 
the five children to he brought to the then re- 1 and the personal representative, as different 
sidenee of their mother, under the care of parties, may join as plaintiffs in the suit* Is it 
some responsible person, to be appointed by I right, as against the heir-at-law, whose in- 
Mr. Bartlett, such person to bring them back j tercsts 1 am to consider, to direct preliminary 
to their father, and Mr. Bartlett not to be pro- J inquiries? The first contest must be between 
sent at any of the interviews, or to molest or \ the creditor and the personal representative, 
annoy his wife upon any of these occasions. | It is not alone the duty of the heir-at-law to 
In case of the illness of the youngoat child, prosecute that inquiry, although the accounts 
Emily Louisa Bartlett, notice to be given by j must be taken in his presence. The creditor 
letter by pu l to Mr. Bartlett, and it he shall j and the personal representative beiug co-plain- 
be dissatisfied with the medical attendance, J tiffs, 1 cannot direct the inquiry to be taken as 
then he is to be at liberty to apply to the court, j between those two, there being no one what- 
The infant to be brought up as a member of! ever to prosecute the accounts of the personal 
the Church of England. Reserve the question, estate in the Master’s office. A11 I can say is, 
whether the court has jurisdiction, under this that the personal representative submits to ac- 
act of parliament, to give costs, and if it has, count to the estate of the heir-at-law, if the 
the question must bo reserved, whether in this latter thinks proper to initiate the account ; but 


case the court ought to give them.” 


VifMETtanrclIor OtHtgrant. 

Leaden v. Lewie . May 7. 

PRELIMINARY INQUIRIES. ORDER 5, MAY, 

1839- — INFANT HEIR-AT-LAW. 


I cannot say, that I will compel the heir-at-law 
to have that course taken. As no debt is 
proved, in strictness, I ought not to direct the 
accounts to be taken. I cannot consider the 
representative as bond fide admitting the debt. 
I nave often taken tins course : if I find die 


, ’ I have often taken this course: if I find the 

f. NFAN j ■ debt is proved against the personal representa- 

H here a creditor and admmstrator of an in- ^ve, I make the usual decree for the account, 
testate , w his double character , filed a bul because it is not to be proved over again. I 
against the infant heir-at-law, for the pur- am not qu ite dear that even that should be 
j*«e of making Me real estate contribute done, when the heir-at-law resists h. I think 



M '■ . 


Swp m tim * CarnrH ^ *m3 k 9mck^SwBhkqu€ti s 


m 


Ik* only course is, to get some oilier creditor 
t# initiate the proceeding, and make each cre- 
ditor a defendant in the suit, and then apply to 
have inquiries directed ; but I cannot, in the 
exercise of a discretion which is governed by 
no rule at all, where no debt is proved, subject 
the estate of the heir-at-law, especially where 
the heir is an infant, and the personal estate in- 
solvent, to the expence and inconvenience of 
having accounts taken in a suit so framed 
against himself. 1 can lay down no rule. 

Qutcn'ft Stnr-ft. 

Lewis v. Samuel. Easter Term, 18415. 

ASSUMPSIT. — \ TTORN K Y . — N I? GL1GENC R . 

An attorney being employed to conduct a pro- 
secution, yore an undertaking that he would ] 
not charge full fees , but that he would only 
charge the money actually expended in con- 
ducting the business. In consequence of the 
negligent conduct of the attorney the indict- 
ment failed. 

Held, that he could not. under such circum- 
stances, recover back the money so ex- 
pended. 

Tins was an action of assumpsit, tried be- 
fore Mr. Justice Wight man. on an attorney's 
hill, and a verdict was found for the plaintiff 
for 38/. Lewis had been employed as an at- 
torney for the plaintiff in an action of Samuel 
v. Isaacs , and in the course of that cause cer- 
tain facts were sworn to in an affidavit which 
were alleged not to be true, and a prosecution 
for perjury was instituted. Lewis was em- 
ployed to conduct the prosecution, and he gave 
an undertaking to Samuel, that for the busi- 
ness done in respect of the prosecution he 
would not charge jFull costs, but lie would be. 
content to be paid the money actually expended. 
The indictment failed because the Christian 
name of the commissioner, before whom the 
affidavit was sworn, was not properly stated, 
and it appeared in evidence that Lewis had 
been guilty of great negligence in not. making 
proper exertions in order to ascertain the cor- 
rect name of the commissioner. The present 
action was brought to recover the. money actu- 
ally expended in conducting the prosecution, 
as well as for work done unconnected with 


lag the object hie cheat haft in view-, these 
cases only apply where an attorney seeks to re- 
cover remuneration for his work and labour, and 
not to a case like the present, where he only 
seeks to reimburse himself the money he lias 
expended in conducting the prosecution for the 
defendant. [I^ord Denman, C. J. If he loses 
his labour in the one case, whv should he not 
lose his money in the other ?] The case stands 
on the same principle as that of a bailee with- 
out reward, and the plaintiff is entitled to 
recover. 

Lord Denman. C. J. I do not think that 
there is any ground for granting this applica- 
tion; by reason of the gross negligence of the 
plaintiff the work in respect of which this claim 
is made lias become entirely useless to the de- 
fendant. * 

Pattesou , Ullliams, and Wight man, J/s con- 
curred. 

Rule refused. 

I m mbe v. Smythe. Easter Term, May 8. 

PLICA IN A II A TIC M 1C NT. AFFIDAVIT OF 

ItlCKIDICNC 1C. 

! The won t “ residence” in the 3 <y 4 IT. 4, c. 

4*2, s. 8, means “ domicile ” or "home ; 9 
therefore , whire a plea in abatement for 
nonjoinder of a co-contractor was verified 
by an affidavit stating that the party re- 
sitted at a certain place which was in fact 
his home. Held, that the statute had been, 
complied with, although the party was 
not then tiring there , but. had gone abroad 
for a short time. 

This was an action against one of the pro- 
visional committee of the “Trinidad (treat 
Eastern and South-Western Railway Com- 
pany/’ to recover the price of advertisements 
inserted in a newspaper. The defendant 
pleaded in abate incut the nonjoinder of oilier 
co-contractors, amongst whom was Sir G. 
Rich. The plea was verified by an affidavit 
stating that Sir G. Rich resided at 13, Lowndes 
Street, Belgrave Square. 

A rule nisi, had been obtained to set aside 
the pica, on the ground that the* affidavit did 
not state the true residence of Sir G. Rich, as 


this transaction. The jury, under the direction j required by the 3 & l W. 4, e. 42, s. 8, which • 
of the learned judge, being of opinion that enacts, “ that no plea in abatement for the non- 
Lewis had been guilty of gross negligence in ■ joinder of any pe rson as a co-defendant shall 
conducting the prosecutioft for perjury, did not ; be allowed in any court of common law, unless 
include in tlieir verdict any part of the claim j it shall be stated in such plea that sucli person 
made in that respect. i is resident within the jurisdiction of the court, 

Mr. Watson now moved for a rule to show j and unless the place of residence of such per- 
cause why the verdict should not be increased j son shall be stated with convenient certainty 
bj the amount of the sum expended by the j in an affidavit verif) ing such plea." In support 
plaintiff in respect of this prosecution. This of the application, an affidavit was produced 
is money expended under a contract, and is which stated, that at the time the action was 
distinguishable from the cases of Hill v. commenced Sir G. Rich was not living at 43, 
Featherstonha ugh ,* and Shaw v. Arden* where Lowndes Street, Belgravc Square ; that the 
it baa been held that an attorney cannot charge party who went to serve him with process was 
for work which is useless towards accomplish- told that the house belonged to another person, 

— — and that Sir G. Rich haa left it for some time 

• 7 Bing. 569. b 9 Bing. 287. past, and had gone to France. 
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jams showed erne, upon affidavits dating 
that tha house in question was the furnished 
residence of Sir G. Rich, who had allowed a 
friend to occupy it ; that Sir G. Rich was living 
there at the time the action was commenced, 
but had left town for a few months for the 
benefit of his health, and was endeavouring to 
lit the house furnished until his return. Under 
these circumstances, it was submitted, that the 
requisites of the 3 & 4 W. 4, c, 42, s. 8, had 
been substantially complied with* 

Bush, in support of the rule, argued that the 
object of the statute was to compel the party 

S leading in abatement to give a place of resi- 
ence where the co-contractor might be found. 

Cur. adv. vult. 

Pollock 9 C. B. This was a motion to set 
aside a plea in abatement, on the ground that 
the affidavit did not disclose the true residence 
of a party who ought to have been joined. We 
are all of opinion, however, that the residence 
stated here was the true residence of Sir G. 
Rich, and consequently, that the rule ought to 
be discharged, but without costs. The affida- 
vits on which it was moved, no doubt, state 
that Sir G. Rich was not living there at the 
time, but when all the facts come to be inquired 
into, it appears that the statute has been com- 
plied witii. The word “residence*’ in it must 
be understood in the sense of a man’s home. 

Parke, fi. The word “ residence ” means 
domicile or home, and this appears to have been 
that of Sir G. Rich. 

Plait, B. The language of the 3 & 4 W. 4, 
c. 42, at first induced me to hold a different 
opinion, hut on looking to the eases decided 
before the statute as to giving the residence of 
parties not joined, 1 am of the same opinion 
with the rest of the court. Newton v. Verbecke, 
1 Y. & J, 257 ; Taylor v. Harris , 4 B. & A. 
92. The statute, commands that to be done 
which the courts formerly required to be 
done ; that is my reason for holding this plea 
sufficient. 

Rule discharged. 


which had hem ptid in by the offici al t 
under the 1 & 2 WUL 4, c. 56, a. 46 aid 55, 
might be applied towards the payment of the 
solicitor’s bill of costs. On the 3rd of Septem- 
ber, 1844, the fiat had been issued. Oil the 
6th of the same month the adjudication had 
taken place. The 14tli had been fixed as the 
day for choosing assignees. As no creditor ap- 
peared, an adjournment took place to the 18th 
of October, when, in the absence of any credi- 
tor appearing, the bankrupt passed his exami- 
nation, and was allowed his certificate on the 
6th of December. The amount of the solici- 
tor's taxed costs was 26/. 3*. 5 d. Hie two 
sums of 10/. and 20/. appeared to be the only 
assets. 

Mr. Sturgeon appeared in support of the pe- 
tition. 

The Chief Judge said, that as the bill had 
been taxed, it might be paid out of the two sums 
mentioned, and 40s. might be allowed out of 
those sums for the petitioner’s costs. He had 
been informed that the accountant in bank- 
ruptcy had been served with notice of the pe- 
tition. He wished it to be understood, that he 
did not require that such notice should be 
served in cases like the present. 
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Court of Ucbicfo. 

E \r parte Jerwond. August 3. 

COSTS. — solicitor’s BILL. — SERVICE OF 
petition. — 1 & 2 w. 4, c. 56, ss. 46 & 55. J 

Two sums of 10/. and 20/. were paid by the 
official assignees under the 40 th and z>5th I 
sections . ft did not appear that there 1 
were any further assets, nor had any ere - j 
di tor's assignee been appointed. The bank - i 
rupt's certificate had been granted. Upon 1 
the petition of the solicitor to the fiat , the 1 
court ordered his bill of costs to be paid 
out qf the swns above mentioned, with 40 s. 
costs of the petition . Of such applications 
it is unnecessary to serve notice upon the 
accountant in bankruptcy under similar 
circumstances . 

Tin was a petition by the solicitor to the 
fiel» praying that the two sums of lot. and to t. 


JURY LISTS. 

The lists of persons qualified to serve as 
jurors for the ensuing year, commencing the 
! 1st instant, have been posted on the doors of 
! the different metropolitan churches, as required 
by the 6 Geo. 4, c. 50. The lists will be kept 
1 open for inspection till the 2 1st instant. 

I Objections will be heard by the justices in 
j petty sessions for the parishes in the county of 
j Surrey, at the Court House, Newington Green, 

I on Friday, the 25tli instant; for the parishes 
jin the city of Westminster, at the Guild- 
hall, in the Broad Sanctuary, on the 24th in- 
stant ; and for the parishes in the liolbom 
Union, at the Board Room of the Workhouse, 
Little Grays Inn Lane, on the 29th instant. 


THE EDITOR’S LETTER BOX. 


Letters on the Small Debts Act, relating 
either to the objectionable principle it seeks to 
establish — of having law cheap without reference 
to its good quality, — or the details of practice by 
which the provisions of the act are to be car- 
ried into effect, are acceptable for our pages ; 
but there is no doubt that much of the criti- 
cism on this act is also well adapted for tike 
daily press. Our attention has been called to 
several letters, and we will consider how they 
may be rendered useful. 

The letters of " W. M.,” “ Juvfais,” and 
“ Ruing,” have been received. They will ob- 
serve that their communications have f 
tidpatod by another c o rres p ond e n t . 
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SATURDAY, SEPTEMBER 19, 1846. 

— - w Quod xnagls ad no* 

Pertinet,et ncscire malum eat, ngitamu*/* 

Horn at. 


NOTES ON THE SMALL DEBTS ACT. 

COMMENCEMENT OF ITS OPERATION. 

This important act, of which we gave a 
complete summary in our last number, 14 we 
have now submitted verbatim to our 
readers. 1 * And for the present we would 
particularly call their attention to the 1st, 
8th, and 129th sections. 

The act, by the 1st section, may be put 
in force “ in such county or counties as to 
her Majesty, with the advice of her privy 
council, shall fiom time to time seem 111 /' 
And the act is to extend to 14 those counties j 
concerning which any such order shall 
have been made, and not otherwise or 
elsewhere.* * 

Then by the 8th section it is provided, 
“ That any ord^r in council made for the 
purposes of this act shall be published in 
the London Gazette/' And it is also 
enacted by the same section, that ** Notice 
of the intention of her Majesty to take 
into consideration the propriety of making 
any such order shall be published in the 
London Gazette one calendar month at 
least before any such order shall be made.” 

It appears, therefore, that there must 


parliament, the section, (now the 129th 
of the act,) provided, that if an action 
were ** prosecuted ” in a superior court, 
except in the cases provided for, and a 
verdict were found for less than 20/., the 
plaintiff should have no costs, unless the 
judge certified that the action was fit to 
be brought in the superior court. This 
objectionable clause was altered, and the 
forfeiture of costs limited to actions 
“ commenced in a superior court after the 
1 passing of this act for which a plaint might 
be entered in any court liolden under this act? 

Until, therefoie, the expiration of the 
month's notice to put the act in force and 
the publication of the order in council by 
i which the new county court will be csta- 
( blished, it seems manifest, that the juris- 
, diction of the supeiior courts remains as if 
this act had not passed. Wc call particu- 
lar attention to this point, as it was erro- 
neously supposed by some persons that 
i the act in tlus respect came into imme- 
diate operation, and at once ousted the 
'jurisdiction of the courts at Westminster. 

| But until there is “a court liolden under 
1 this act,’* the forfeiture of costs surely 
cannot apply. 


first be a month's notice of taking the sub- * KULES OF practice and course of pro- 
ject into consideration; and secondly, a, ckkding. 

notice must be published when the order | 

has been made. We presume also, that We shall, of course, apprise our readers 
a reasonable time must elapse before the as early as possible of any notice for thus 
order will come into operation. I enforcing the act. Before, however, any 

In the mean time, it seems clear, that j step can be effectually taken, it appears 
actions may be brought in the superior necessary that the rules of practice and 
courts as heretofore, and such actions 1 the course of proceeding under the 78lh 
being commenced may of course be pro - section should be settled by the five judges 
eecuted. to whom that important duty is confided. 

When the bill was first brought into , These rules and regulations it will be of 

- -v- . -- much importance to consider, and as the 

• S& 449-453, ante* ' * - act professes to be partly at least grounded 

b Se# pp. 455, ante t and *75, post. 6n the Fifth Report of the Common Law 

Vol. xxxh. # o . 9®7. ' * m " * V 
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Commissioners ; and as some of those 
commissioners are now on the Bench, we 
shall make some extracts from that report. 
We apprehend, however, that the act falls 
short of some of the recommendations of 
the commissioners, who stated that the 
present inferior courts were more or less 
open to some or all of the following 
objections 

“That their jurisdiction is in general too 
limited in point of amount and local extent. 

“ That frequently suits are removable into 
higher courts without security. 

“ The want of competent judges and juries. 

“ The want of efficient inferior ministers to 
serve and execute process. 

“The want of sufficient and sipi pie process 
to compel an appearance. 

"The use of complicated and extensive 
pleadings. 

“ The distance of the place of trial from the 
residences of the parties and witnesses. 

“The want of sufficient means to compel the 
attendance of witnesses. 

“ Delay. 

“The facility of evading execution. 

“The abuses occasioned by entrusting the 
execution of process to improper agents, for 
whose misconduct no superior is responsible. 

“ The want of appeal . 

“ The expenses of the proceedings as com- 
pared with the amount of demand.” 

The distance of the residences of the 
parties and their witnesses can only be 
partially diminished ; and the “ want of 
appeal ” it 1ms not been attempted to pro- 
vide for. 


district, within a time to he limited, duplicat e 
notices of his intention to defend . signed by him, 
with such brief notice of his grounds of defence 
as hereinafter suggested ; that such messenger 
or bailiff shall reserve one of such notices, and 
transmit the other to be filed in the registrar’s 
office. 

7thly, That on the court-day the causes shall 
be called on in the order of date, when, if notice 
of trial has been given and both parties appear, 
they shall proceed to trial. 

That if the plaintiff shall appear, and no no- 
tice of defence shall have been served, or proof 
of the service of summons by the oath of the 
messenger or bailiff, damages shall be assessed 
for the plaintiff. 

But that if the plaintiff do not appear, and 
the defendant prove service of notice of defence, 
then he shall have judgment of nonsuit. 

8thly, That every levy upon a judgment 
shall be executed by such district messengers 
or bailiffs. 

We deem it to be of great importance to the 
administration of justice in these courts, that 
all ministerial duties should be performed by 
known and responsible agents of the court. 

We propose that if the defendant, in any 
suit to recover a debt, mean to insist that 
the debt, though it once existed, has 
since been in any manner satisfied or other- 
wise barred ; he shall shortly notify such his 
intention by signifying that he means to insist on 

The statute of mnitation. 

His discharge under the Bankrupt and In- 
solvent Acts. 

Payment. 

Accord and satisfaction, &c. 

And that whenever notice of set-off shall be 
given, particulars of set-off shall be indorsed 
and annexed. 


The commissioners also recommended — 

1st, That all processes be served and exe- 
cuted by messengers or bailiffs, appointed for 
the respective districts by the local judges, and 
responsible to the court. 

2ndly, That the process at the commence- 
ment of the suit, where the cause of action ex- 
ceeds 5/., shall consist merely in a summons, 
with plaint and particulars annexed. 

3ritly, That the summons shall, in ordinary 
cases, contain a brief notice of a plaint, with 
the particulars annexed, and of the time allowed 
for g icing notice of defence, and the time, and 
place of trial. 

4thly, That such summons, with plaints and 
particulars annexed, shall be served as follows, 
vis. : That the plaintiff' shall deliver duplicates 
signed by him, to a district messenger or 
bailiff, who shall sign and serve one, and trans- 
mit the duplicate signed by him, with the date 
of the service of the other indorsed, to the re- 
gistrar’s office. 

Bthly, That the defendant shall he at liberty 
to pay into court, such sums as he shall think 
fit, in all cases except those hereinafter men- 
tioned* 

fithly. That the defendant shall in like man- 
ner deliver to the messenger or bailiff of the 


And that in all actions of trespass to the 
person, lands or goods, the defendant, if he 
mean to rely on any other ground than a simple 
denial of the trespass, shall notify his intention 
to insist on any matter, either in justification, 
excuse or discharge ; as that he means to in- 
sist, — 

That he acted in self defence or in defence 
of his dwelling-house or goods. 

On a release. 

I^eave and licence. 

Justification under process, &c« 

Wc have extracted these recommenda- 
tions of the commissioners in order that 
tlie attention of the profession may be 
drawn to a due consideration of the scope 
of the intended rules and regulations. 
It will be found that unless the judges 
have larger power under the 78th section 
than we apprehend its language strictly 
confers, there will be considerable diflfr- 
culty in avoiding great inconvenience and 
expense, if not gross injustice. 

practitioners’ pees. 

It is much to be regretted that the act 
has given no power to the judges regard- 



475 


The Small Debts Act . — New Statutes Effecting Alterations m the Law. 


ing the costs to be allowed to practitioners 
in the court. The commissioners strongly 
recommended attention to this subject. 

“ Whilst it is essential, not merely to the 
convenient, but to the impartial administration 
of justice, that it should bo governed by known 
and settled rules of practice, it is obvious that 
this cannot be done without the aid of agents 
or attorneys who understand such rules and can 


79. Proceedings if plaintiff does not appear 
or prove his case . — And be it enacted, 'lnat if 
upon the day of the return of any summons, or 
at any continuation or adjournment of the said 
court, or of the cause for which the said sum- 
mons shall have been issued, the plaintiff shall 
not appear, the cause shall be struck out ; and 
if lie shall appear, but shall not make proof of 
his demand to the satisfaction of the court, it 
shall be lawful for the judge to nonsuit the 


apply them. Rules of the simplest construe- plaintiff, or to give judgment for the defendant, 
tion, for the regulation of judicial practice, ■ and in cither case, where the defendant shall 
would be m general too complex to be under- : appear anil shall not admit the demand, to 
stood and applied by ordinary suitors. If; award to the defendant, by way of costs and 
professional aid were excluded, such rules ; satisfaction for his trouble and attendance, such 
must either be nugatory, because not observed, 8Um as the judge in his discretion shall think 
or the penalties of noii-ohservancc would be f lt , and such sum shall be recoverable from the 
enforced at a sacrifice in point of justice. ! plaintiff W such ways and means as any debt 

In order to avoid the danger of throwing or damage •ordered to he paid l>3' the same 
the practice into the hands of incompetent or court can be recovered : Provided always, that 
dishonest persons, we tlmik it desirable that by if t h c plaintiff shall not appear when called 
retrenching all unnecessary expenses in the upon, and the defendant, or some one duly 
conduct of a suit, a fair remuneration should authorized on his behalf, shall appear, and ad- 
be allowed to the professional agent for his niit t i, e cause of action to thc full amount 
services; and that by adopting a higher .scale claimed, and pay the fees payable in the first 
of remuneration when the cause of action instance by (he plaintiff, the court, if it shall 
would better afford it, it might be made worth think tit, may proceed to give judgment as if 
the while of intelligent and respectable persons the plaintiff had appeared. 

to undertake a branch of practice which, were : so. Proceed iue/s if the defendant does not ap - 
the scale of fees to bo adapted only to smaller \ pvtir . -And lie ii enacted, That if on the day so 
causes of action, they would decline. ’ named in the summons, or at any continuation 

or adjournment of the court or cause in which 
tlie summons was issued, the defendant shall 
not appear or sufficiently excuse his absence, 
or shall neglect to answer when called in 
court, thc judge, upon due proof of service of 
i the summons, may proceed to the hearing or 
trial of the cause on the part of tin? plaintiff 
only, and the judgment thereupon shall he as 
: valid as if both parties had attended : Provided 
Debts and Deftiands in England. [August always, that the judge in any such case, at the 
128, 184().] j same or any subsequent court, may set aside 

7h. Forms of procedure in courts to be framed \ an y judgment so given in the absence of the 
by the judges. — And he it enacted. That live of j defendant, and the execution thereupon, and 
thc judges of thc superior courts of common may grant a new trial of the cause, upon such 
law at Westminster, including the Lord Chief terms, if any, as to payment of costs, giving 
Justice of the Court of Queen V: Bench, the security for debt or costs, or such other terms 
Lord Chief Justice of thc Court of Common ! «w he may think fit, on sufiicient cause shown 
Pleas, and the Lord Chief Baron of the Court 1 to lil1 " that purpose. . 

of Exchequer, or one of the said chiefs at the! n \ ( W . !/f anf be it, 

least, shall have power to make and issue all enacted, i hat the judge may m any ca^e make 
the general rules for regulating the practice ' orders for granting time to the plaintiff or (le- 
aml proceedings of thc county courts lmlden ! fondant to proceed in the prosecution or de- • 
under this ac t, and also to frame forms for 1 fence of the suit, and also may from tunc to 
every proceeding in the said courts for which I adjourn any court, or the hearing or fur- 
tliey shall think it necessary that a form be tlier hearing ot any cause, in such maimer as to 
provided, and also for keeping all hooks, en- « judge may seem fit. 

tries, and accounts to be kept by the clerks of i T *‘f Defendant may pay money into court. - 
the said courts, and from time to time to alter j h'dicc of such payment to be given to plaintiff. 
any such rule or form; and the rules so made, ! And he it enacted, lhat it shall lawful for the 
and the forms so framed, shall be observed i defendant in any action brought underthis 
and used in all the courts holden under this ! act, within such tune as shall be directed by 
act ; and in any case not expressly provided i the rules made for regulating the practice of 
for herein, or hv the said rules, the general the court, to pay into court such sum of money 
principles of practice in the superior courts of 88 he shall think a fall satisfaction for the de- 
common law may be adopted and applied, at fn 8n( i ®f ^* e plaintiff, together with the costs 
the discretion of the judges, to actions and pro- incurred by the plaintiff up to the time of such 
ceefings in their several courts. payment } and notice of such payment shall be 
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communicated by the clerk of the court to the j 
plaintiff by post, or by causing the same to be 
delivered at his usual place of abode or busi- j 
ness ; and the said sum of money shall be paid | 
to the plaintiff ; but if he shall elect to proceed, j 
and if the plaintiff shall recover no furtner sum 
in the action than shall have been so paid into ' 
court, the plaintiff shall pay to the defendant 
the costs incurred by him in the said action ! 
after such payment ; and such costs shall be 
settled by the court, and an order shall there- j 
upon be made by the court for the payment of ; 
such costs by the plaintiff. | 

83. Parties ana others may he examined.— i 

And be it enacted. That on the hearing or trial j 
of any action or on any other proceeding under 
this act, the parties thereto, their wives, and all I 
other persons, may he examined, either on be- j 
half of the plaintiff or defendant, upon oath, orj 
solemn affirmation in those cases in which per- ! 
sons are by law allowed to make affirmation 
instead of taking an oath, to he administered • 
by the proper officer of the court. ! 

84. Persons giving false evidence guilty of j 
perjury . — And he it enacted. That every person 
who in any examination upon oath or solemn ! 
affirmation before any judge of the county 
court shall wilfully and corruptly give false ' 
evidence shall he deemed guilty of perjury. 

85. Summonses to witnesses . — And be it 
enacted. That either of the parties to the suit 
or any other proceeding under this act may ob- 
tain, at the office of the clerk of the court, 
summonses to witnesses, to he served by one 
of the bailiffs of the court, with or without a 
clause requiring the production of hooks, 
deeds, papers, and writings in their possession 
or control, and in any such summons any 
number of names may he inserted. 

86. Penalty on witnesses neglecting summons . . 
—And he it enacted. That every person on , 
whom any Mich summons shall have been; 
served, either personally or in stu b other man- ! 
tier as shall he directed by the general rules or 
practice of the courts, and to whom at the 
same time payment or a tender of payment of 
his expenses shall have been made on such 
scale of allowance as shall be from time to 
time settled by the general rules or practice of 
the court, and who shall refuse or neglect, 
without sufficient cause, to appear, or to pro- 
duce any hooks, papers, or writings required 
by such summons to he produced, and also 
every person present in court who shall be re- 
quired to give evidence, ami who shall refuse 
to he sworn ami give evidence, shall forfeit and ; 
pay such fine, not exceeding to/., as the judge j 
shall set on him ; and the whole or any part of ; 
sueli fine, in the discretion of the judge, after 
deducting the costs, shall he applicable towards . 
indemnifying the party injured by such refusal ' 
or neglect, aiul the remainder thereof shall form 
part of the general fund of the court in which 
the fine was imposed. 

87. Fines h< ie to he enforced and accounted j 
for .—-And be it enacted, That payment of any j 
line imposed by any court under the aut! ority j 
of this act may be enforced upon the order ot j 
the judge in like manner as payment of any I 


debt adjudged in the said court, and shall be 
accounted for as herein provided. 

88. Costs to abide the event of the action.— 
And be it enacted. That all the costs of any 
action or proceeding in the court,* not herein 
otherwise provided for, shall he paid by or ap- 
portioned between the parties in such manner 
as the judge shall think lit, and in default of 
any special direction 6hall abide the event of 
the action, and execution may issue for the re- 
covery of any such costs in like manner as for 
any debt adjudged in the said court. 

89. Judgments liow far final . — And he it 
enacted. That every order and judgment of 
any court holden under this act, except as 
herein provided, shall be final and conclusive 
between the parties, hut the judge shall have 
power to nonsuit the plaintiff in every case in 
which satisfactory proof shall not be given to 
hitn entitling either the plaintiff or defendant 
to the judgment of the court, and shall also in 
every case whatever have the power, if he shall 
think fit, to order a new trial to be had upon such 
terms as he shall think reasonable, and in the 
meantime to stay the proceedings. 

90. No actions to be removed into superior 
courts but on certain conditions. — And be it 
enacted. That no plaint entered in any court 
holden under this act shall be removed or re- 
movable from the said court into any of her 
Majesty’s superior courts of record by any writ 
or process, unless the debt or damage claimed 
shall exceed 5 /., arid then only by leave of a 
judge of one of the said superior courts, in cases 
which shall appear to the judge fit to be tried 
in one of the superior courts, and upon such 
terms as to payment of costs, giving security 
for debt or costs, or such other terms as he 
shall think fit. 

91. IV ho mag appear for any party in the 
superior courts* — And be it bn acted, That no 
person shall be entitled to appear for any other 
party to any proceeding in any of the said 
courts unless lie be an attorney of one of her 
Majesty’s superior courts uf record, or a bar- 
rister-at-law instructed by such attorney on 
behalf of the party, or, by leave of the judge, 
any other person allowed by the judge to ap- 
pear instead of such party; but no barrister, 
attorney, or other person, except by leave of 
the judge, shall be entitled to he heard to 
argue any question as counsel for any other 
person in any proceeding in any court holden 
under this act ; and np person, not being an 
attorney admitted to one of her Majesty’s su- 
perior courts of record, shall be entitled to 
have or recover any sum of money for appear- 
ing or acting on behalf of any other person in 
the said court ; and no attorney shall he enti- 
tled to have or recover therefore any sum of 
money, unless the debt or damage claimed 
shall lie more than 405., or to have or recover 
more than 105 . for his fees and costs, unless 
the debt or damage claimed shall be more than 
5/., or more than 15s. in any case within the 
summary jurisdiction given by this act ; and in 
no case shall any fee exceeding 1/. 35. 6 d. be 


* This should be County Courts. 
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allowed for employing a barrister as counsel in 
the cause; and the expense of employing a 
barrister or an attorney, either by plaintiff or 
defendant, shall not be allowed on taxation of 
costs in the case of a plaintiff where less than 
5 /. is recovered, or in the case of a defendant 
where less than 5 /. is claimed, or in any case 
unless by order of the judge. 

92. Court mag make orders for payment by 
instalments. — And be it enacted, That the judge 
may make orders concerning the time or times 
and by what instalments any debt or damages 
or costs for which judgment shall be obtained 
in the said court shall be paid, and all such 
monies shall he paid into court, unless the judge 
filial! otherwise direct. 

m 93. Cross judgments. — And be it enacted. 
That if there shall be cross judgments between 
the parties, execution shall he taken out by 
that party only who shall have obtained judg- 
ment for the the larger sum, and for so much 
only as shall remain after deducting the smaller 
sum, and satisfaction for the remainder shall 
be entered, as well as satisfaction on the judg- 
ment for the smaller sum, and if both sums 
shall he equal, satisfaction shall be entered 
upon both judgments. 

94. Court may award execution against goods, 
— And be it enacted, That whenever the judge 
shall have made an order for the payment of 
money, the amount shall be recoverable, in case 
*)f default or failure of payment thereof forth- 
with, or at the ti in*? or times and in the manner- 
thereby directed, by execution against the 
goods and chattels of tin* party against whom 
such order shall be made ; and ilie ch*rk of the 
said court, at the request of the party prosecut- 
ing such order, shall issue under the seal of 
the court a writ of fieri facias as a warrant of 
execution to the high bailiff of the court, who 
by such warrant shall he empowered to levy, 
or cause to he levied, by distress and sale of the 
goods and chattels of such party such sum of 
money as shall be ordered, wheresoever they 
may be found within the district of the court, 
whether within liberties or without* and also 
the costs of the execution ; and all constables 
and other peace officers within their several ju- 
risdictions shall aid in the execution of every j 
such warrant. 

95. Execution not to issue till after default , 
in payment of some instalment , and then it may . 
issue for the whole sum due. — And be it enacted, 
That if the judge shall have made any order , 
for payment of any sum of money by instal- j 
ments, execution upon such order snail not 
issue against the party until after default in 
payment of some instalment according to such 
■oroer, and execution or successive executions 
may then issue for the whole of I he said suin 
of money and costs then remaining unpaid, or 
for such portion thereof as the judge shall 
order, either at the time of making the original 
order, or at any subsequent time, under the 
seal of the court. 

9(5, What goods may be taken in execution . — 
And be it enacted. That every baili ff or officer 
executing any process of execution issuing out 


of the said county court against the goods and 
chattels of any person may by virtue thereof 
seize and take any of the goods and chattels of 
such person (excepting the wearing apparel 
and bedding of such person or his family, and 
the tools and implements of his trade to the 
value of 5/., which shall to that extent be pro- 
tected from such seizure!, and may also seize 
and take any money or bank notes (whether 
of the Bank of England or of any other bank), 
and any cheques, bills of exchange, promissory 
notes, bonds, specialties, or securities for money* 
belonging to any such person against whom 
any such execution shall have issued as afore- 
| said. 

S 97 » Securities seized to beheld by high bailiff \ 

! — And !>e it enacted. That the high bailiff shall 
, hold any cheques, hills of exchange, promissory 
I notes, htfnds, specialties, or other securities for 
money which shall have been so seized or taken 
as aforesaid, as a security or securities for the 
amount directed lobe levied by such execution, 
or f;o much thereof as shall not have been 
otherwise levied or raised for the benefit of the 
plaintiff; and the plaintiff may sue in the name 
of the defendant, or in the name of any person 
in whose name the defendant might have sued, 
for the recovery of the sum or sums secured or 
made payable thereby, when the time of pay- 
ment thereof shall have arrived. 

9"*. Parties haring obtained an unsatisfied 
judgment may obtain a summons on marge of 
fraud.-- And be it enacted. That it shall be 
lawful for any party who has obtained any un- 
satisfied judgment or order in any court held 
by virtue of this act, or under any act repealed 
by this act, for the payment of any debt or 
damages %/r -outs, to obtain a summons from 
any county court wituin vi.. rn M i^ which 
any other party shall then dwell or carry on nib 
business, such summons to be in such form as 
shall be directed by the rules made for regulat- 
ing tlie practice of the county courts as herein 
provided, and to be served personally upon tlu* 
person to whom it is directed, requiring him to 
appear at such time as shall be directed by the 
said rules to answer such things as are named 
in such summons; and if he shall appear in 
pursuance of such summons he may he ex- 
amined upon oath touching his estate* and 
effects, and the manner and circumstances 
under which he contracted the debt or incurred 
the damages or liability which is the subject of 
the action in which judgment has been obtained* 
against him ; and as to the means and expec- 
tation he then had, and as to the property and 
means he still hath, of discharging the said 
debt or damages or liability, and as to the dis- 
posal be may have made of any property ; 
j and the person obtaining such summons as 
1 aforesaid, and all other witnesses whom the 
5 judge shall think requisite, may be examined 
upon oath touching the inquiries authorized to 
be made as aforesaid ; and the costs of such 
summons and of all proceedings thereon shall 
be deemed costs in the cause. 

99. Commitment for frauds, fyc . — And be it 
enacted. That if the party , so summoned shall 
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not attend as required by such summons, and 
shall not allege a sufficient excuse for not at- 
tending, or shall, if attending, refuse to be 
sworn, or to disclose any of the things afore- 
said, or if he shall not make answer touching 
the same to the satisfaction of such judge, or if 
it shall appear to such judge, either by the ex- 
amination of the party or by any other evidence, 
that such party, if a defendant, in incurring the 
debt or liability which is the subject of the ac- 
tion in which judgment has been obtained has ! 


prison, and of making an order, as he might 
have and exercise under the provisions herein- 
before contained in case the plaintiff had ob- 
tained a summons for that purpose after the 
judgment obtained as herein-nefore mentioned* 
102. Mode of issuing and executing warrants 
of commitment . — And be it enacted. That when- 
ever any order of commitment shall have been 
made as aforesaid, the clerk of the said court 
shall issue under the seal of the court a warrant 
of commitment directed to one of the bailiffs of 


obtained credit from the plaintiff under false ' any county court, who by such warrant shall 
pretences, or by means of fraud or breach of j be empowered to take the body of the person 
trusl, or has wilfully contracted such debt or j against whom such order shall be made ; and 
liability without having had at the same time , all constables and other peace officers within 
a reasonable expectation of being able to pay , their several jurisdictions shall aid in the exe- 
or discharge the same, or shall have made or cution of every such warrant ; and the gaoler 
caused to be made any gift, delivery, or transfer or keeper of every gaol, house of correc- 
of any property, or shall have charged, re- tion, and prison mentioned in any such 
moved, or concealed the same, with intent to order shall he bound to receive and keep the 
defraud his creditors or any of them, or if it 1 defendant therein until discharged under the 
shall appear to the satisfaction of the judge of j provisions of this act, or otherwise by due 
the said court that the party so summoned has ■ course of law ; and no protection, order, or 
then, or has had since the judgment obtained | certificate granted by any court of bankruptcy^ 
against him, sufficient means or ability to pay j or for the relief of insolvent debtors, shall be 
the debt or damages or costs so recovered i available to discharge any defendant from any 
against him, either altogether, or by any instal- j commitment under such last-mentioned order, 
ment or instalments which the court in which , 103. Imprisonment not to operate as a satis - 

the judgment was obtained shall have ordered, faction far the debtee . — And be it enacted, That 
and if he shall refuse or neglect to pay the same j no imprisonment under this act shall in any- 
as shall have been so ordered, or as shall be | wise operate a.s a satisfaction or extinguishment 
ordered pursuant to the power hereinafter pro - 1 of the debt or other cause of action on which a 
vided, it shall be lawful for such judge, if he [ judgment lias been obtained, to protect the 
shall think fit, to order that any such parly 1 defendant from being anew summoned and im- 
may be committed to the common gaol or house j prisoned for any new fraud or other default 
of correction of the county, district, or plate in ; rendering linn liable to be imprisoned under 
which the party summoned is resident u> this act, or deprive the plaintiff of any right to 
any prison which shall Med as the prison : take out execution against the goods and ‘ 

vuurL > lor any Period not exceeding 40; chattels of the defendant, in the same manner 
?> . [as if such imprisonment had not taken place. 

\ j, °j rt ‘r of judge to rescind nr niter orders. \ 104. Hutv execution mag be had out of the 

♦l • i >e *! . ena<4 t<?d. That it shall lie lawful for Jurisdiction of the court . — Ami be it enacted, 
ic judge of any court, before whom such sum- i That in all cases where a warrant of execution 
mons shall be heard, if he shall think fit, shall have issued against the goods and chattels 
whether or not he shall make any order for the of any party, or an order for his commitment 
committal ol the defendant, to rescind or alter ! shall have been made under this act, and such 
any order that shall have been previously made party, or liis goods and chattels, shall be out of 
against, any defendant so summoned before him the jurisdiction of the court, it shall be lawful 
ror the payment, by instalments or otherwise, for the high bailiff' of the court to send such 
or any debt or damages recovered, and to make warrant of execution or of commitment to the 
any further or other order, either lor the pay- cleik of any other court constituted under this 
J," . , ! v . ho,e 7* 8UC h.debi or damages and act, within the jurisdiction of which such party 
costs forthwith, or by any instalments, or in any or his goods aiid chattels, shall then be or be- 
ofner manner as such judge may think reason- , heved to be, with a warrant thereto annexed, 

in, » USt< , un(ler tlle hand of the high bailiff and seal of 

• iU i‘ nwor *° examine and commit at hear- | the court from which the original warrant 

th<§ cau f t7 - And be it enacted. That in , issued, requiring execution of the same, and 
every case where the defendant in any suit . the clerk of the court to which the same shall 
Drought in any county court shall have been , he sent shall seal or stamp the same with the 
personally served with the summons to appear , seal of his court, and issue the same to the 

In. P? r8onal *y appear at the trial of the high bailiff 1 of his court, and thereupon such 

nf ’ i* j llc *£ e at t ", e hearing of the cause, or last-mentioned high bailiff shall he authorised 
at any adjournment thereof, if judgment shall j and required to act in all respects as if the 
J* IVen a K ain8t th* defendant, shall have the j original warrant of execution or commitment 
fendlnt 0 ^ aUl . h ? n ^ of ex ; ami , nin g the de- j had been directed to him by the court of which 


and the plaintiff and other parties 
touching the several things herein-before men- 
tioned, and of committing the defendant to 


he is the high bailiff, and shall, within such 
time as shall be specified in the rules of prac- 
tice, return to the high bailiff of the court from 
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which the same originally issued, what he shah 
have done in the execution of such process, 
and in case a levy shall have been made shall, 
within such time as shall be specified in the 
rules of practice, pay over all monies received 
in pursuance of the warrant to the high bailiff 
of the court from which the same Bhall have 
originally issued, retaining the fees for execu- j 
tion of the process; and where any order of j 
commitment shall have been made, and the) 
person apprehended, he shall be forthwith con- 1 
veyed, in custody of the bailiff or officer appre- j 
bending him, to the gaol or house of correction ' 
or other prison of the court within the juris- ; 
diction of which he shall have been appre- j 
bended, and kept therein for the time mentioned j 
in the warrant of commitment, unless sooner' 
discharged under the provisions of this act; 
and all constables and other petice officers shall 
be aiding and assisting within their respective 
districts in the execution of such warrant. 

105. Power to judge to suspend execution in 
certain cases. — And be it enacted, That if it 
shall at any time appear to the satisfaction of 
the judge, by the oath or affirmation of any 
person, or otherwise, that any defendant is un- 
able from sickness or other sufficient cause, to 
pay and discharge the debt or damages re- 
covered against him, or any instalment, thereof 
ordered to be paid as aforesaid, it shall be law- 
ful for the judge, in his discretion, to suspend 
or stay any judgment, order, or execution given, 
made, or issued in such action, for such time 
and on such terms as the judge shall think fit, 
and so from time to time until it shall appear 
by the like proof as aforesaid that such tempo- 1 
rary cause of disability has ceased. 

" 10G. Regulating the safe of goods taken in 

execution . — And he it enacted. That no sale of 
any goods which shall he taken in execution 
as aforesaid shall he until after the end of five 
days at least next following the day on which 
such goods shall have been so taken, unless 
such goods he of a perishable nature, or upon 
the request in writing of the party whose goods 
shall have been taken ; and until such sale the 
goods shall be deposited by the bailiff in some 
lit place, or they may remain in the custody of 
a fit person approved by the high bailiff, to he 
putin possession by the bailiff; and it shall he 
lawful for the high bailiff, from time to time as 
he shall think proper, to appoint such and so 
many persons for keeping possession, and so 
many sworn brokers and appraisers for the 
purpose of selling or valuing any goods, 
chattels, or effects taken in execution under this 
act, as shall appear to him to he necessary, and 
to direct security to be taken from each of them, 
for such sum and in such manner as he shall 
think fit, for the faithful performance of their 
duties without injury or oppression ; and the 

« e or high bailiff may dismiss any person, 
er, or appraiser so appointed ; and no 
goods taken in execution under this act shall 
be sold for the purpose of satisfying the war- 
rant of execution except by one of the brokers 
or appraisers so appointed ; and the brokersor 
* appraisers so appointed shall be entitled to have, 


out of the produce of the gooda so distrained, 
or sold, sixpence in the pound on the value of 
the goods for the appraisment thereof, whether 
by one broker or more, over and above the 
stamp duty, and for advertisements, catalogues, 
sale and commission, and delivery of goods. 
Is. in the pound on the net produce of the 
sale. 

107. As to the liability of goods taken in exe- 
cution under 8 Anne 3 c. 17. Landlords may 
claim certain rents in arrenr . Bailiffs making 
levies may distrain for rent and costs . In case 
of replevins . 57 G. 3, c. 93. — And be it en- 

acted, That so much of an act passed in the 
8 Anne, c. 17, intituled “ An Act for the better 
Security of Kents, and to prevent Frauds com- 
mitted by Tenants,” as relates to the liability 
of goods taken by virtue of any execution, shall 
not he dceu\ed to apply to goods taken in exe- 
cution under the process of any court holden 
under this act ; but the landlord of any tone-, 
ment in which any such goods shall he so 
taken shall he entitled, by any writing under 
his hand or under the hand of his agent, to be 
delivered to the bailiff* or officer making the 
levy, which writing shall suite the terms of 
holding, and the rent payable for the same, to 
claim any rent in arrear then due to him, not 
exceeding the rent of four weeks where the 
tenement is let by the week, and not exceeding 
the rent accruing due in two terms of payment, 
where the tenement is let for any other term 
less than a year, and not exceeding in any case 
the rent accruing due in one year; and in case 
of any such claim being so made the bailiff* or 
officer making the levy shall distrain as well 
for the amount of the rent so claimed, and the 
costs of such additional distress, as for the 
amount of money and costs for which the war- 
rant, of execution issued under this act, and 
shall not proceed to sell the same or any part 
thereof within five days next after such distress 
taken ; and if any replevin he made of the 
goods so taken, such of the? goods shall he sold 
under the execution as shall satisfy the money 
and costs for which the warrant of execution 
issued, and the costs of the sale ; and the 
overplus of such sale (if any), and also the re- 
sidue of the goods, shall be returned as in other 
cases of distress for rent, and replevin thereof ; 

1 and for every such additional distress for rent 
in arrear the high bailiff’ of the court shall be 
entitled to have as the costs of the distress, in- . 
1 stead of the fees allowed by ibis act for making 
such distress, and keeping possession thereof, 
the fees allowed by an act passed in the 5 7 G„ 

: 3, c. 93, intituled “ An Act to regulate the 
i Costs of Distresses levied for Payment of small 
| Rents.” 

I 108 . No execution shall he stayed b%f writ of 
error . — And be it enacted. That no judgment 
or execution shall be stayed, delayed, or re- 
versed upon or by any writ of error, or super- 
sedeas thereon, to be sued for the reversing of 
any judgment given in any court holden under 
the provisions of this act. 

: 109* Execution to be superseded on payment 

1 of debt and costs . — And be it enacted. That in 
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dr upon every warrant of execution issued 
against the goods and chattels of any person 
whomsoever the clerk of the court shall cause 
to be inserted or indorsed the sum of money 
and costs adjudged, with the sums allowed by 
this act as increased costs for the execution of 
such warrant ; and if the party against whom 
such execution shall be issued shall, before an 
actual sale of the goods and chattels, pay or 
cause to be paid or tendered unto the clerk of 
the court out of which such warrant of execu- 
tion has issued, or to the bailiff holding the 
warrant of execution, such sum of money and 
costs as aforesaid, or such part thereof as the 
person entitled thereto shall agree to accept in 
lull of his debt or damages and costs, together 
with the fees herein directed to be paid, the 
execution shall be superseded,' and tjie goods 
and chattels of the said party shall be dis- 
charged and set at liberty. 

110. Debtor to be discharged from custody 
upon payment of debt and costs . — And be it 
enacted, That any person imprisoned under 
this act who shall have paid or satisfied the 
debt or demand, or the instalments thereof 
payable, and costs remaining due at the time 
of the order of imprisonment being made, to- 
gether with the costs of obtaining such order, 
and all subsequent costs, shall be discharged 
out of custody, upon the certificate of such 
payment or satisfaction, signed by the clerk of 
the court, by leave of the judge of the court in 
which the order of imprisonment was made. 

111. Minutes of proceedings to be kept . — 
And be it enacted. That the clerk of every 
court holden under this act shall cause a note 
of all plaints and summonses, and of all orders, 
and of all judgments and executions, and re- 
turns thereto, and of all fines, and of all other 
proceedings of the court, to he fairly entered 
from time to time in a book belonging to the 
court, which shall be kept at the office of the 
court ; and such entries in the said book, or a 
copy thereof bearing the seal of the court, and 
purporting to be signed and certified as a true 
copy by the clerk of the court, sli~.ll at all 
times be admitted in all courts and places 
whatsoever as evidence of such entries, and of 
the proceeding referred to by such entry or en- 
tries, and of the regularity of such proceeding 1 , 
without any further proof. 

112. Suitors 9 money unclaimed in six years 
• to go to general fund. — And be it enacted, That 

the clerk or clerks of every such court shall in 
the month of March in each year make out a 
correct list of all sums of money belonging to 
suitors in the court .which shall nave been paid 
into court, and which shall have remained un- 
claimed for five years before the first day of 
the month of January then last past, specifying 
the names of the parties for whom or on whose 
account the same were so paid into court ; and 
a copy of such list shall be put up and remain 
daring court hours in some conspicuous part 
of the court house, and at ail times in the 
clerk’s office, and all suras of money which 
shall have been paid into any such court, to the 
cause of any suitor or suitors thereof, and which 


shall have remained unclaimed for the period 
of six years before the passing of this act, and 
which are now in the hands of any commis- 
sioner, trustee, judge, or officer of suph court, 
or otherwise held in trust for such suitors, and 
all further sums of money which shall hereafter 
be paid into any such court, to the use of any 
suitor or suitors thereof, shall, if unclaimed for 
the period of six years after the same shall 
have been so paid into court, be applicable as 
art of the general fund of the court, and shall 
e carried to the account of such fund, and no 
person shall be entitled to claim any sum 
which shall haye remained unclaimed for six 
years ; but no time during which the person 
entitled to claim such sum shall have been an 
infant or feme covert, or of unsound mind, or 
beyond the seas, shall be taken into account in 
estimating the said period of six years. 

113. Power of committal for contempt . — And 
be it enacted. That if any person shall wilfully 
insult the judge or any juror, or any bailifF, 
clerk, or officer of the said court, for the time 
being, during his sitting or attendance id 
court, or in going to or returning from the 
court, or shall wilfully interrupt the proceed- 
ings of the court, or otherwise misbehave in 
court, it shall lie lawful for any bailiff or officer 
of the court, with or without the assistance of 
any other person, by the order of the judge, to 
take such offender into custody, and detain 
him until the rising of the court; and the 
judge shall be empowered, if he shall think fit, 
by a warrant under his hand, and scaled with 
the seal of the court, to commit any such of- 
fender to any prison to which he has power to 
commit offenders under this act, for any time 
not exceeding seven days, or to impose upon 
any such offender a fine not exceeding 5/. for 
every such offence, and in default of payment 
thereof to commit the offender to any such 
prison as aforesaid for any time not exceeding 
seven days, unless the said fine be sooner paid. 

114. Penalty for assaulting bailiff ’s, or res- 
cuing goods taken in execution . — And be it 
enacted, That if any officer or bailiff of any 
court holden under this act shall be assaulted 
while in the execution of his duty, or if any 
rescue shall be made or attempted to be made 
of any goods levied under process of the court, 
the person so offending shall be liable to a fine 
not exceeding 5/., to be recovered by order of 
the court, or before a justice of the peace as 
herein-after provided ; and it shall be lawful 
for the bailiff of the court or any peace officer 
in any such case to take the offender into cus- 
tody, (with or without warrant,) and bring him 
before such court or justice accordingly. 

115. Bailiffs made answerable for escapes , 
and neglect to levy execution . — And be it 
enacted, That in case any bailiff of the said 
court who shall be employed to levy any exe- 
cution against goods and chattels shall, by 
neglect or connivance or omission, lose the op- 
portunity of levying any such execution, then 
upon complaint of the party aggrieved by 
reason of such neglect, connivance, or omis- 
sion, (and the fact alleged being proved to the 
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satisfaction of the court on the oath of any as well before as after any action brought 
credible witness,) the judge shall order sucn against such officer, to issue a summons calling 
bailiff to pay such damages as it shall appear before the said court as well the party issuing 
that the plaintiff has sustained thereby, not ex- such process as the party making such claim, 
ceeding in any case the sum of money for and thereupon any action which shall have been 
which the said execution issued, and the bailiff brought in any of ner Majesty’s superior courts 
shall be liable thereto ; and upon demand of record, or in any local or inferior court, in 
made thereof, and on his refusal so to pay and respect of such claim, shall be stayed, and the 
satisfy the same, payment thereof shall be en- court in which such action shall have been 
forced by such ways and means as are herein brought, or any judge thereof, on proof of the 
provided for enforcing a judgment recovered issue of such summons, and that the goods 
in the said court. and chattels were so taken in execution, may 

11(5. Remedies against , and penalties on, order the party bringing such action to pay the 
bailiffs and other officers for misconduct. — And costs of ail proceedings had upon such action 
be it enacted. That if any clerk, bailiff, or after the issue of such summons out of the 
officer of the court, acting under colour or pre- county court ; and the judge of the county 
tcnce of the process of the said court, shall be court shall adjudicate upon such claim, and 
charged with extortion or misconduct, or with make such order beta con the parties in respect 
not duly paying or accounting for any money j thereof, and of the costs of the proceedings, as 
levied by him under the authority of this act, to him shall sectn fit, and such order shall be 
it shall be lawful for the judge to inquire into enforced in like manner as any order made in 
such matter in a summary way, and for that any suit brought in such court, 
purpose to summon and enforce the attendance 110. Actions of repfrrin may he brought 
of all necessary parties in like manner as the without icr//.— And be it declared and enacted, 
attendance of witnesses in any case may be en- That all actions of renlevin in cases of distress 
forced, and to make such order thereupon for for rent in arrear or damage faisanl which shall 
the repayment of any money extorted, or for be brought in the county court shall be brought 
the due payment of any money so levied as without writ in a court held under this act. 
aforesaid, and for the payment of such damages 120. Plaints where to be entered. — And be it 
and costs, as lie shall think just ; and also, if enacted. That in every such action of replevin 
he shall think fit, to impose such fine upon the the plaint shall be entered in the court holden 
clerk, bailiff, or officer, not exceeding ten under this act for the district wherein the dis- 

pounds for each offence, as he shall deem tress was made. 

adequate; and in default of payment of any 1*21. IIow actions of replevin may he removed m 
money so ordered to be paid, payment of the —And he it enacted. That in case either party 
same maybe enforced by such ways and means to any such action of replevin shall declare to 
as are herein provided for enforcing a judgment the court in which such action shall he brought 
recovered in the said court. j that the title to any corporeal or incorporeal 

117. Penalty on officers taking fees besides j hereditament, or to any toll, market, fair, or 
those allowed.—* And be it enacted, That every franchise, is in question, or that the rent or 
treasurer, clerk, bailiff, or other officer ein- 1 damage in respect of which the distress shall 

ployed in putting this act or any of the powers j have been taken is more than the sum of 

thereof in execution, who shall wilfully and | twenty pounds, and shall become bound, with 
corruptly exact, take, or accept any fee or re- : two sufficient sureties, to be approved by the 
ward whatsoever, other titan and except such j clerk of the court, in such sums as to the 
fees as are or shall be appointed and allowed judge shall seem reasonable, regard being had 
respectively as aforesaid, for or on account of to the nature of the claim, and the alleged va- 
any thing done or to be done by virtue of this j lue or amount of tlic property in dispute, or of 
act, or on any account whatsoever relative to 1 the rent or damage, to prosecute the suit with 
putting this act into execution, shall, upon ! effect and without delay, and to prove before 
proof thereof before the said court, anti in the j the court by which such suit shall be tried that 
case of a clerk, treasurer, or high bailiff on such title as aforesaid is in dispute between the* 
allowance of the finding of the court by the parties, or that there was ground for believing 
Lord Chancellor, be for ever incapable of that the said rent or damage was more than 
serving or being employed under this act in twenty pounds, then, and not otherwise, the 
any office of profit or emolument, and shall' action may be removed before any court com* 
also be liable for damages as herein provided* S petent to try the same in such manner as hath 
llr8. Claims as to goods taken in execution to been accustomed. 
be adjudicated in court. — And be it enacted, 122. Possession of small tenements may be 
That if any claim shall be made to or in respect recovered by plaint in county court . ^ If tenant , 
of any goods or chattels taken in execution un- tyc. neglect to appear , or refuse to give posses - 
der the process of any court holden under this sion, judge may , on proof of service of summons , 
act, or m respect of the proceeds or value issue a warrant to enforce the same . — And tit it 
thereof, by any landlord for rent, or by any enacted, That when and so soon as the term 
person.not being the party against whom such and interest of the tenant of any house, land, 
process has issued, it shall be lawful for the or other corporeal hereditament, where the 
clerk of the court, upon application of the offi- value of the premises or the rent payable in 
cer charged with the execution of such process, respect of such tenancy did not exceed the 

Y 5 
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of fifty pounds by the year, and upon part of the premises so held over shaft be* 
ohteb no fine shall have been paid, shall have deemed to be good service upon such person 
ended,' or shall have been duly determined by or persons respectively, 
a legal notice to quit, and such tenant, or, if 124. Judges , clerks , bailiffs , or other officers 
supa tenant do not actually occupy the pre- not liable to actions on account of proce&linas 
mises, or occupy only a part thereof, any per- taken . — And be it enacted. That it shall notjbe 
SOn by whom the same or any part thereof lawful to bring any action or prosecution 
shall be then actually occupied, shall neglect or against the judge or against the clerk of the 
refuse to quit and deliver up possession of the court by whom such warrant as aforesaid shall 
premises, or of such part thereof respectively, have been issued, or against any bailiff or 
it shall be lawful for the landlord or nis agent other person by whom such warrant may be 
to enter a plaint in the county court to be hoi- executed or summons affixed, for issuing such 
den under this act, and thereupon a summons warrant, or executing the same respectively, or 
shall issue to the person so neglecting or re- affixing such summons, by reason that the 
fusing ; and if the tenant or occupier snail not person by whom the same shall be sued out 
thereupon appear at the time and pl^ce ap- had not lawful right to the possession of the 
pointed, and show cause to the contrary, and premises. 

shall still neglect or refuse to deliver up pos- 125. Where landlord has a lawful title , he 
session of the premises, or of such part thereof shall not be deemed a trespasser by reason of 
of which he is then in possession, to the said irregularity . — And be it enacted. That where 
landlord or his agent, it shall be lawful for the landlord at the time of applying for such 
such landlord or agent to give to the court warrant as aforesaid had lawful light to the 
proof of the holding, and of the end or other possession of the premises, or of the part 
determination of the tenancy, with the time or thereof so held over as aforesaid, neither the 
manner thereof, and, where the title of the said landlord nor his agent, nor any other per- 
landlord has accrued since the letting of the son acting in his behalf, shall be deemed to be 
premises, the right by which he claims the a trespasser by reason merely of any hrregula- 
possession ; and upon proof of the service of rity or informality in the mode of proceeding 
the summons, and of the neglect or refusal of for obtaining possession under the authority of 
the tenant or occupier, as the case may be, it this act, but the party aggrieved may, if he 
shall be lawful for the judge to issue a warrant think fit, bring an action on the case for such 
under the seal of the court to any bailiff of the irregularity or informality, in which the da- 
court, requiring and authorizing him, within a mage alleged to be sustained thereby shall be 
period to be therein named, not less than seven specially laid, and may recover full satisfaction 
or more than ten clear days from the date of for such special damage, with costa of suit; 
such warrant, to give possession of the pre- j provided that if the special damage so laid be 
mises to such landlord or agent ; and such . not proved, the defendant shall be entitled to a 
warrant shall* be a sufficient warrant to the said verdict, and that if proved, but assessed by the 
bailiff to enter upon the premises, with such jury at any sum not exceeding five shillings, 
assistants as he shall deem necessary, and to the plaintiff shall recover no more costs than 
give possession accordingly : Provided always, damages, unless the judge before whom the 
that entry upon any such warrant shall not be trial shall have been holden shall certify that 
made on a Sunday, Good Friday, or Christmas in his opinion full costs ought to be allowed. 
Day, or at any time except between the hours 126. How execution of wurrant of posses - 
of nine in the morning and four in the after- sion may be stayed. — And be it enacted. That 
noon : Provided also, that nothing herein con- in every case in which the person by whom any 
tained shall be deemed to protect any person such warrant shall be sued out of the county 
by whom any such warrant shall be sued out court had not at the time of suing out the same 
of the county court from any action which may lawful right to the possession of the premises, 
be brought against him by any such tenant or the suing out of any such warrant as last afore- 
, occupier for or in respect of such entry and said shall be deemed a trespass by him against 
taking possession where such person haq not, the tenant or occupier of the premises, although 
at the time of suing out the same as aforesaid, no entry shall be made by virtue of the war- 
lawful right to the possession of the same pre- rant ; and in case any such tenant or occupier 
mises. will become bound, with two sufficient sureties, 

123. The manner in which such summons shall to be approved by the clerk of the court, in 
be served. — And be it enacted. That such sum- such sum as to the judge shall seein reason- 
mons as last aforesaid may be served either able, regard being had to the value of the pre? 
personally or by leaving the same with some mises, and to the probable cost of such action, 
person being in and apparently residing at the to sue the person by whom such warrant was 
place of abode of the person or persons so sued out with effect and without delay, and to 
inking over as aforesaid ; provided that if the pay all the costs of the proceeding in such ac- 
pjJMfson or persons so holding over, or any or tion in case a verdict shall pass for the de? 
either of them, eanrfot be found, and the place fendant, or the plaintiff shall discontinue or 
Of abode of such person or persons shall either not prosecute his action or become nonsuit 
not be known, or admission thereto cannot be therein, execution upon the warrant shall be 
obtained for serving such summons, the post- stayed until judgment shall have been given in 
ing of the said summons on some conspicuous such action of trespass ; and if upon the trial 



New Statutes Effecting Alterations in the Law . 


& 


ol mch action of trespass a vnrdict shall pass \fore a justice , and levied by distress* Aiyi Ve 
for the plaintiff, such verdict and judgment j it enacted. That all penalties, fines, ana ior- 
thereupon shall supersede the said warrant. I feiture by this act inflicted or authorised to oe 

imposed (the manner of recovering and apply- 
ing whereof is not hereby otherwise particularly 
directed) shall, upon proof before any justice 
of the peace having jurisdiction within the 


127. Proceedings on the bond for staying 
warrant of possession , fyc. — And be it enacted, 
That every bond given on the removal of any 
action out of the county court, or upon staying 
the execution of any such warrant of possession 
as aforesaid, or on moving for a new trial, or 


Ul unruig ' - .. 

, county or place where the offender shall reside 
I or be, or the offence shall lie committed, either 


w ui VMI IUU1 lll(^ Axes 11 UV TV Uiui} v - • 

to set aside a verdict, judgment, or nonsuit, (by the confession of the party offending, or hy 
shall be made to the other party to the action : the oath of any credible witness, be levied, 
at the costs of such other party, and shall be • with the costs attending the summons and 
approved by the judge, and attested under the j conviction, by distress and sale of the goods 
seal of the court ; and if the bond so taken be j and chattels of the party offending, by warrant 
forfeited, or if, upon the proceeding for se- under the hand of any such justice; ami the 
curing which such bond was given, the judge j overplus (if any), after such penalties, fines, 
before whom such proceeding shall be had ‘ and forfeitures, and the charges of such uis- 
8liali not certify upon the record in court that , tress and sale, are deducted, shall be returned, 
the condition of the bond hath been fulfilled, upon demand, unto the owner of such goous 
the party to whom the bond shall have been so ’ and chattels. . . 

made may bring an action of debt, and recover | 131. In default of security , ojfender may be 

thereon: Provided always, that the court in detained till red urn of warrant nf distress.- mm 
which such action as last aforesaid shall be And be it enacted. That if any such penalties, 
brought may by a rule of court give such re- j fines, and forfeitures respectively biiuIi no oe 
lief to the parties liable upon such bond as may [paid forthwith upon conviction, it shall bo law- 
ful for such justice to order the offender so 
convicted to be detained in safe custody until 
return can be conveniently made to such war- 
rant of distress, unless such offender shall give 
sufficient security to the satisfaction of such 


justice for his appearance before him onsucli 

i .1 1 1 • ..1 <1 itf ttliroi 


i parties liable upon 

be agreeable to justice and reason, and such 
rule shall have the nature and effect of a de- 
feasance to such bond. 

128. Concurrent jurisdiction, with superior 
courts . — And be it enacted, That all actions 
and proceedings which before the passing of 


shall be appointed for the return of such 



recognizance 
~ - seem fit. 

which the defendant dwells or carries on his 132. In default of distress, * 

committed.— \m\ be it enacted, lhat if upon 


not arise wholly or in some material point be empowered to take by way 
within the jurisdiction of the court within or otherwise as to him shall fi 


business at the Jime of the action brought, or 
where any officer of the 


[ie action OlUII^UL, »« , summits'.*. - - — . ~ a.„, n(l 

county court shall be 1 return of such warrant it shall appea • 

•t of any claim to any sufficient distress can he lmd thereupon, or in 
* • - ■ ' *• » ii satisfaction of midi 


a pai tjr, c,\t tr^t jii ica|rct.b ui tmjr iiunu j - - - 

goods and chattels taken in execution of the case it shall appear to the i r 

process of the court, or the proceeds or value justice, either by confession oF the ollc i 



; costs, anu i-inug™, j f 

129* As to actions brought for small debts in j discretion, without issumg any^ wa.rran ^ 

• _ 14. ri'Kn* if 


ili debts in discretion, wiumui , 

superior courts .- And be it 'enacted, That if , tress, commit the offerer to 

any action shall be commenced after the passing or house of coi i ec ion o i i • 

of this act iu any of her Majesty’s superior 
courts of record, for any cause other than those 


lastly hcrein-before specified, for which a. ~ . 

plaint might have been entered in any court j sooner paid anu satisfied 

migm u ^ 1; „* JLi, im ! in Penalties not otherwise applied , to be 


ing three calendar months, unless such penal- 
ties, forfeitures, and fines, and all reasonable 
charges attending the recovery thereof, shall oe 


holden under this act, and a verdict shad be j 
found for the plaintiff for a 


133. 


reruici snau uc ' . • 

sum less than | paid into the general fund.— And be it enacted, 

twenty pounds, if the said action is founded on ! That the monies arising from any such pemd- 
contract, or less than five _ pounds 


if it be 

founded on tort, the said plaintiff shall have 
judgment to recover such sum only, and no 
costs ; and if a verdict shall not be found for 
the plaintiff the defendant shall be entitled to 
his costs as between attorney and client, unless 
in either case the judge who shall try the cause 
shall certify on the back of the record that the 
action was fit to be brought in such superior 
court. , , , 

130 . Penalties and costs to be recovered be* 


ties, forfeitures, and fines as aforesaid, when 
paid and levied, shall (if not hy this act directed 
to be otherwise applied) he from time to time 
paid to the clerk of the court, and shall be lip- 
plied in aid of the general fund thereof. 

134. Justices may proceed by summons in the 
recovery of penalties.— And be it enacted. That 
in all cases in which by this act any penalty or 
forfeiture is made recoverable before a justice 
of the peace, it shall be lawful for such justice 
to summon before him the party complained 
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against, and on «uch summons to hear and de- 139. Provision for the protectfoi tQjf 
termine the matter of such complaint, and on of the court.— Ana be it enacted, 
proof of the offence to convict the offender, person shall bring any suit m any ©f in 
and to adjudge him to pay the penalty or for- jesty’s superior courts of record in aspect of 
feiture incurred, and to proceed to recover the any grievance committed by any clerk, ai > 
same, although no information in writing shall or officer of any court holden under this ac , 
have been exhibited before him ; and all such under colour or pretence of the process ot tne 
proceedings by summons without information said court, and the jury upon the trial of tne 
in writing shall be as valid and effectual to all action shall not find greater damages for the 
intents and purposes as if an information in plaintiff than the sum of 20/., no costs shall be 
writing had been exhibited. awarded to the plaintiff in such action unless 

135. Form of conviction. — And be it enacted, the judge shall certify in court upon the back 
That in all cases where any conviction shall of the record that the action was fit to be 
he had for any offence committed against this brought in such superior court. > 
act the form of conviction may be in the words 140. Ajt not to affect rights of universities of 
or to the effect following; (that is to say,) Oxford or Cambridge. — Provided always, and 

“ Be it remembered. That on this 9 be it enacted. That nothing m this act con- 

day of in the year of our Lord tained shall be construed to alter or affect the 

A. B is convicted before of her Majesty’s rights or privileges of the chancellor, masters, 

justices of the peace for the [or before a or scholars of the universities of Oxford or 

judge appointed under an act passed in the Cambridge respectively as by law possessed, 
year of the reign of her Majesty Queen or the jurisdiction of the courts of the Chan- 
Victoria, intituled here insert the title of this ! cellors or Vice-Chancellors of the said uni- 
oc/,] of having [state the offence] ; and I [or j versities, as holden under the respective char- 
we] the said do adjudge the said ! ters of the said universities, or otherwise. 

to forfeit and pay for the same the sum j 141 . Nothing to affect the courts of the tear - 
of or be committed to for the dens of the Stannaries. — Provided always, and 

space of . (liven under hand and be it declared and enacted. That nothing in this- 

seal the day and year aforesaid. act contained shall be construed to affect the 

130. Proceedings not invalid for want of courts of the Lord Warden or of the Vice- 
fonn. — And be it enacted, That no order, ver- Warden of the Stannaries of Cornwall ; but 
diet, or judgment, or other proceeding, made this provision shall not be deemed to prevent 
concerning nny of the matters aforesaid, shall j the establishment of any court under this act 
be quashed or vacated for want of form. | within the said Stannaries, or to limit or affect 

137. Distress not unlawful for want of form, j the jurisdiction of any court so established 
— And be it enacted, That where any distress ■ under this act. 

shall he made for any sum of money to he | 142. Interpretation of act. — And he it en- 

lcvied by virtue of this act, the distress itself acted. That in construing this act all things 
shall not be deemed unlawful, nor the party j directed or authorized to be done by or with 
making the same to be deemed a trespasser, : respect to the Lord Chancellor shall and may 
on account of any defect or want of form in j he done by or with respect to a Lord Keeper 
the information, summons, conviction, warrant j or the first commissioner for the custody of the 
of distress, or other proceeding relating there- ! Great Seal of the United Kingdom of Great 
to, nor shall the party distraining be deemed aj Britain and Ireland; and all things directed or 
trespasser from the beginning on account of: authorized to be clone by or with respect to the 
any irregularity which shall afterwards be com- commissioners of her Majesty's Treasury shall 
mitted by the party so detraining, hut the per- and may be done by and with respect* to three 
son aggrieved by such irregularity may recover J or more of the said commissioners or the Lorct 
full satisfaction for the special damage in an j High Treasurer; and the word “person” shall 
t action upon the case. 1 be understood to mean a body politic, corpo- 

138. Limitation of actions for proceedings in ' rate, or collegiate, as well as individual; and 
execution of this act . — And for the protection , every word importing the singular number 
of persons acting in the execution of this act, 1 shall, where necessary to give full effect to- the 
be it enacted. That all actious and prosecutions ; enactments herein contained, be understood to 
to be commenced against any person for any- 1 mean several persons or things as well as one 
thing done in pursuance of this act shall be person or thing; and every word importing the 
hud and tried in the county where the fact was masculine gender shall, where necessary, be 
committed, and shall be commenced within understood to mean a female as well as a male ; 
three calendar months after the fact committed, J and the words “ County Court” shall be un- 
and not afterwards, or otherwise ; and notice derstood to mean any court holden under this 
in writing of such action, and of the cause ’ act ; and the term “landlord ” shall be under - 
thereof, shall be given to the defendant one ca- | stood to mean the person entitled to the imme- 
lendar month at least before the commence- ' diate reversion of the lauds, or, if the property 
xneut of the action ; and no plaintiff shall re- 1 be holden in joint tenancy, coparcenary, of 
cover in any such action if tender of sufficient tenancy in common, shall be understood to* 
amends shall have been made before such ac- mean any one of the persons entitled to sock 
tion brought, orif after action brought a sufficient reversion ; and the word “ clerk ” shall be un- 
sum of money shall have hsen paid into court, derstood to mean “chief clerk,” or “regis- 
with costs, by or on behalf of thf defendant* trar,” and the words “ attorney-at-law ” snail 


officers 
; if any 
it Ma- 



New Statute* Effecting Alterations in tie Lam. 






be understood to indude a solicitor in any 
couvt of equity ; and the word “ agent * shall 
be understood to mean any person usually em- 
ployed by the landlord in the letting of lands, 
or in the collection of rents thereof, or specially 
authorized to act in any particular matter by 
writing under the hand of such landlord ; and 
the word “ bailiff ” shall be understood to in- 
clude high bailiff; unless in any of these cases 
there be something in the context inconsistent 
with such meaning. 

143. Act may be amended, §c . — And be it ! 
enacted. That this act may be amended or re- | 
pealed by any act to be passed in this session 1 
of parliament. 1 


Rochester, 48 Geo. 3, c. li. 

Saint Albans, 25 Geo. 2, c. xxxvm.^ . 

Saint Rri&vels, 5 & 6 Viet. c. lxxxiii. 
Sandwich, 47 Geo. 3, c. xxxv* 

Sheffield, 48 Geo. 3. c. ciii. 

Shrewsbury, 23 Geo. 3, c. lxxiii. 

Southwark & East Brixton,4 G. 3, c. cxxnu 
Stockport, 4(5 Geo. 3. c. cxiv. 

Tower Hamlets, *2 Will. 4, c. Ixv. 

Westbury, 4S Geo. 3, c, lxxxviii. 
Westminster, 24 Geo. 2, c. xlii. 

Wight, Isle of, 46 Geo. 3, c. lxvi. 
Wolverhampto i, 4S Geo. 3, c. cv. 

Wraggoc, 11) Geo. 3, c. xliii. 

Yarmouth, Great, >1 Geo. 2, c. xxiv. 


SCHEDULES TO WHICH THIS ACT DEFERS. 

Schedule (A.) 

Acts for the more easy and speedy Recovery of 
Small Debts within the 'Towns, Parishes, and 
Places under written, and other Parishes and 
Places adjacent ; that is to say, 
Ashton-under- Lyne, 48 Geo. 3, c. xcviii. 
Bath, 45 Geo. 3, c. Ixvii. 

Beverley, 46 Geo. 3, c. c.wxv. 

Birmingham, 47 Geo. 3, c. xiv. 

Blackheath, 4 7 Geo. 3, c. iv. 

Bolingbroke and llorneastlc, 47 Geo. 3, 
Sess. 2, c. lxxviii. 

Boston, 47 Geo. 3, Sess. 2, c. 1. 

Bradford, 47 Geo. 3, Sess. 2, c. xxxix. 
Bristol, 56 Geo. 3, c. lxxvi, 

Bristol, 7 Will. 4, and 1 Viet. c. lxxxiv. 
Brixton, 4(5 Geo. 3, c. lxxxviii. 

Broseloy, 22 Geo. 3, c. xxxvii. 

Canterbury, 25 Geo. 2, c. xlv. 

Chippenham, 5 Geo. 3, c. lx. 

(Cirencester, 32 Geo. 3, c. lxxvii. 

Codsheath, 4$ Geo. 3, c. 1. 

Deal, 2(5 Geo. 3, c. xviii. 

Derby, 6 Geo. 3, c. xx. 

Doncaster, 4 Geo. 3, c. xl. 

Dover, 24 Geo. 3, c. viii. 

Ecclesall, 48 Geo. 3, c. ciii. 

EUoe, 47 Geo 3, c. xxxvii. 

Ely, Isle of, 18 Geo. 3, c. xxxvi. 

Exeter, 13 Geo. 3, c. xxvii. 

Favcrsliarn, 25 (ico. 3, c. vii. 

Folkestone, 26 Geo. 3, c. xcviii. 

Gloucester, l Will. & Mary, c. xviii. 
Gravesend, 47 Geo. 3, Sess. 2, c. xl. 
Grimsby, Great, 46 Geo. 3, c. xxxvii. 
Hagnaby, 18 Geo. 3, c. xxxiv. 

Halesowen, 47 Geo. 3, c. xxxvi. 

E ich, 47 Geo. 3, Sess. 2, c. Ixxix. 

erminster, 12 Geo. 3, c. lxvi. 

King’s Lynn, 10 Geo. 3, c. xx. 
Kingston-upon-Hull, 48 Geo. 3, c. cix. 
Kirby in Kendal, 4 Geo. 3, c. xli. 

Lincoln, 24 Geo. 2. c. xvi. 

Liverpool, 6 & 7 Will. 4, c. cxxxv. 
Manchester, 48 Geo. 3, c. xliii. 

Margate, 47 Geo. 3. Sess. 2, c. vii. 
Middlesex, 23 Geo. 2, c. xxxiii. 
Newcastle-upon-Tyne, 1 Will. & Mary,c.xvii. 
Norwich, 12 & 13 W. 4, c. vii. 

Old Swinford 17 Geo. 3, c. xix. 

Pontefract Honour, 2 & 3 Viet. c. lxxxv. 

1 A g«n. 3. C. XXI. 


• (Schedule (B.) 

Acts for life more easy and speedy Recovery of 
Small Debts within the Towns, Pai ishes, and 
Places under written, and other Parishes and 
Places adjacent thereto ; (that is to say,) 
Abcriord, 2 & 3 Viet. c. Ixxxvi. ; 3 Viet. c. 
xxxiii. 

Ashhy-dc-la-Zoueh, 1 Viet. e. w. 

Barnsley, 1 & 2 Viet. c. xc. 

Helper, 2 & 3 Viet. e. xcviii. 

Blackburn, 4 & 5 Viet. c. Ixvii. 

Blackheath, 6 & 7 W. 4, c. exx ; 1 & 2 Viet, 
c. Ixxxix. 

Bolton, 3 Viet. c. xviii. 

Brighton, 3 Viet. e. x. 

Burnley, 4 & 5 Viet. c. lxxxiii. 

Bury, 2 & 3 Viet. c. ci. 

Chesterfield, 2 & 3 Viet. e. civ. 

Gridil on, 8 & 1) Viet. c. Ixxix. 

East Retford. \ & 5 Viet. c. lwwii. 
Kckington, 2 & 3 Viet. c. ciii. 

Exeter, 4 & 5 Viet., e. lxxiii. 

Gainshurgh, 4 & 5 Vicl. c. 1 xxxvi. 

(ilossop 2 & 3 Viet. c. lxxxviii. 

Grantham, 2 & 3 Viet. c. Ixxxix. 

Halifax, 2 & 3 Viet. c. cvi. 

Hatfield, 4 5 Viet. c. lxxiv. 

Hinckley, 7 Will. 4. c. \iii. 

Hyde, 3 & l \\ ill. 4, c. c\ix. 

Kingsnortou, 1 & 5 Viet. c. lxxv. 
Launceston, 4 & 5 Viet. c. lxxvi. 

Leicester, 6 & 7 W. 4, c. c.xxiii ; 7 \V. 4,c. vii. 
Loughborough, 7 Will. 4, c. ix. 

Newark, 1 & 5 Viet. c. Ixxix. 

New Sariim, 4 & 5 Viet. c. lxxxiv. 

New Sleaford, 4 & 5 Viet. e. lxxxv. 

Newton Abbott, 3 Viet. c. xxv. 

Nottingbain, 2 & 3 Viet. c. cv. 

Oakham, 1 Viet. c. xxxvi. 

Prestbury Division of the Hundred of Mac- 
clesfield, G Will. 4, c. xiii. 

Prestwich-cum-Oldhain, 2 & 3 Viet. c. c. 
Roborough, 7 Will. 4, c. lxii. 

Rochdale, 2 & 3 Viet. c. xc. 

Rotherham, 2 & 3 Viet. c. lxxxviii. 

Saint Helen’s, 4 & 5 Viet. c. Ixxxii. 
Staffordshire Potteries, 4 & 5 Viet. c. lxxxi. 
Tavistock, 3 Viet. c. 1 xviii. 

Totnes, 4 & 5 Viet. c. Ixxx. 

Warrington, 2 & 3 Viet. c. xci. 
Westminster, 6 & 7 W. 4, c. cxxxvii. 
Wigan, 4 & 5 Viet. c. lxxviii. 

Wirkswortb, 2 & 3 Viet. c. cii. 
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Town. 

Officer of the Court. 

Person to whom the next Appoint* 
ment is to belong. 

Ashton-undcr-Lync J 
Birmingham • .j 

Cirencester 

Kidderminster 

Stourbridge . 

* 

i 

Clerk of the Court to be holdcn 
at Ashton . 

High Bailiff of the Court to be 1 
holdcn at Birmingham . 

Clerk of tlie Court to be liolden 
at Cirencester 

Clerk of the Court to be liolden 

! at Kidderminster . 

'Clerk of the Court to be liolden 
at Stourbridge 

i 

i 

Lord of the Manor of Ashton-under- 
Lyne. 

Lord of the Manor uf Birmingham. 

Lord of the Manor and Seven Hun- 
dreds of Cirencester. 

Lord of the Manor of the Borough of 

1 Kidderminster. 

Lord of the Manor of Old Swinford 
or, Amblecoat, to whom, ou the day 
before the passing of this Act, the 
next Turn belongs to appoint the 
Clerk or Beadle of the Court of 


St. Albans . 
Sheffield 

Stockport . 


Requests for the Parish of Old 
Swmford. 

High HailifF of the Court to be- 
holden at Watford . . .'Lord of the Hundred of Cashio. 

Judge of the Court to be holdenj 

at Sheffield . . . .' Lord of the Manor of Sheffield. 

Clerk of the Court to be holdenj 

at Sheffield . . . .'Lord of the Manor of Ecclesall. 

Clerk of the Court to be holdenj Lord of the Manor and Barony of 
at Stockport .... Stockport. 


SCHEDULE (D.) 


! 




AMOUNT OF DEMAND. 




i 

i 

i 

Not 

Exceeding 
20 s, 
and not 
exceeding : 
■10s. 

! 

1 i > i 

Exceeding Kxceedingj 

m. ! 

Exceeding 10. 

i 

i 

i 

exceeding 

20«. 

j 

and not 
exceeding 

; 

mid not 1 
exceeding 

Jto. ; 

Founded 

on 

1 Contract. 

! * 

Founded 
on Tort. 

JUlMiK S V’KKS. 

! 



! 










d . 

.s'. 

d. 

i .s'. 

d . 

d . 

s. 

d. 

s . 

d . 

Every summons 

! o 

3 

O 

(3 

1 1 

0 

2 0 

3 

0 

3 

0 

Every hearing without a jury . 

l 

0 

i 

<> 

2 

6 

! 7 6 

t 10 

0 

15 

0 

Every hearing or trial with a jury 

o 

o 

3 

0 

5 

0 

10 o 

15 

0 

‘20 

0 

Every order oi judgment or appliea 
tion for an order . 

i 

0 

3 

(> 

<3 

1 

0 

2 0 

i 

| 3 

0 

1 

3 

0 

CLERK'S FEES. 

Entering every plaint and issuing the 
summonses thereon 

i 

! 

1 0 

3 

0 

(3 

1 

O 

2 0 

! 

i 

i 

i 

0 

3 

6 

Every subpeena, when required 

0 

3 1 

0 

(3 

0 

9 

1 0 

■ i 

0 

1 

6 

Every hearing, trial, or nonsuit with-; 
out a jury 

1 0 

4 

0 

(3 

! i 

0 ! 

1 6 

! 2 

0 

3 

6 

Adjournment of any case 

j 0 

3 

CJ 

4 

0 

6 i 

1 0 

; 2 

0 

2 

0 

Entering and giving notice of special 
defence . 

1 

j 0 

3 

0 

(3 

i 

! i 

! 

0 

1 6 

s . 

0 

2 

0 

Swearing every witness for plaintiff 
or defendant . . . .j 

t 0 

2 

0 

2 

0 

3 

0 4 

I 

0 

6 

1 

0 

Entering and drawing up every judg-j 




| 








ment and order, and copy thereof J 

0 

3 

0 

(3 

l 

0 

1 G 

2 

6 

3 

0 

Payment of money in or out of court, 
whether or not by instalments at 
different times, including notice 

i 






\ 

i 

i 




thereof, and taking receipt . 

j 0 

2 

0 

4 

0 

6 


— 

- 

** 

- 


N. B, — Where the plaintiff recovers less than his claim so as to reduce the scale of costs. 

the plaintiff to pay the difference. 






New Statute* J^gecti*# AlteratipjAs in tie Lam/ 

AMOUNT OF DEMAND. 


m 


CLERK’S FEES — continued. 


ing same in books, anil notice 
thereof, or of sum in full satisfac-^ 
tion having been paid into court J 
each instalment or payment J 
Payment of money out of court, and; 

taking receipt, exclusive of stamp 
Every search m the books 
Issuing every warrant, attachment, j 
or execution . . . .J 

Supersedeas of execution, or certifi 
cate of payment, or withdrawal of 

cause ! 

Warrant of commitment for an in-! 

suit or misbehaviour in court .j 
Entering and giving notice of jury 
being required .... 
Issuing summons for jury . 
Swearing jury .... 
Every hearing, trial, or nonsuit with. 

a jury . . . . .* 

Taking recognizance or security for 

costs ! 

Inquiring into sufficiency of sureties 1 
proposed, and taking bond on re j 
moval of plaint, or grant of new 
trial, or other occasion 
Taxing costs ..... 

HIGH BAILIFF'S FEES. 

Calling every cause 
Affidavit of service of summons oul 
of the jurisdiction . 

Serving every summons, order or, 
subpoena within one mile of court 
boose ...... 

If above one mile, then extra for 
every other mile . 

Execution of every warrant, precept. 


court house 
If above one mile, 
every other mile . 
If two officers be n 
judgment of the co 
within one mile of 
If above one mile, 
every other mile . 
Keeping possession 
sale, per day, not 
days . 

Carrying every delini 
including all expe; 
ants, per mile 


Not 

xceeding 

205. 

Exceeding 

i tos. 

niul not 
^exceeding 
! 41V. 

1 

i 

Exceeding ^ 
40*. 

and not 
exceeding e 
o* j. 

xceeilin^: 

<£'*- 
and not 
xceedtng 

d\o- 

Exceed in 

Founded 

Oil 

Contract. 

Founded 
on Tort. 

s. rf. 

! 

i 

; S. it. 

! 

i 

d. 

I 

s. (1. i 

i 

s. </. 

.v. d. 

- 

! ! 

! ~ i 

— 

0 G 

O 8 

1 0 




— 

O 9 

1 0 i 

1 

<) 2 

: o 2 ! 

! 

t) 4 j 

0 G 

l () i 

1 u 

() ft 

1 0 G ! 

j 

1 0 

l G 

2 0 

3 0 

0 3 

o o j 

0 0 

L 0 

l 6 

2 0 

* 1 u 

1 o i 

1 0 

l 0 

; 1 0 j 

l O 

0 f> 

1 

09 ; 

1 0 

1 G 

2 0 

2 G 

o 0 

O 9 S 

1 0 

1 (1 

; 2 0 

2 (1 

0 (5 

O H i 

1 

0 10 

l 0 

1 G 

1 G 

1 O 

10 ! 

2 O 

3 0 

j r» 0 

7 G 

— 

1 “ | 

— 

2 0 

1 

j 3 6 

3 ,» 

2 G 

‘ i 

* „ 1 

2 U 1 

2 0 

2 G 

1 

1 2 G 

< 2 G 

i 

; 1 


1 O 

, 2 0 

j 

, 3 O 

i 

O 2 

i 

0 3 

1 

0 4 

0 G 

l 0 

i , a 

1 0 2 

’ 0 3 ! 

0 0 

1 1 0 

1 r> 

; 2 0 

i 

| 0 3 

•j 

U 4 

O 0 

0 10 

1 0 

1 

j 1 G 

i 

O 2 

j () 2 

0 3 

0 4 

0 4 

! “ 

1 C 

i 

1 2 o 

t 

3 0 

4 0 

1 

: 5 0 

i 

! 7 0 

0 3 

• 0 3 

j 

| 1 

0 4 

1 

0 G 

( ) 0 

0 G 

1 O 

1 . * ! 

1 

2 0 

2 0 

: « 0 

3 0 

. 0 3 

l 

1 0 3 

| 

S 0 4 

0 G 

; 0 6 

0 G 

:i i o 

,i 

! 

; 1 6 

2 0 

2 0 

2 G 

3 0 

J I o 

: 1 0 

1 0 

1 0 

1 0 

1 0 

^ , 0 

! , a 

2 0 

2 6 

3 0 

3 6 


n — The several fees payable on proceedings m rcpwvm m u e ™ 

scale by the amount distrained for, and on proceedings for the recovery of tenements by 

the yearly rent or value of the tenement sought to be recovered. 
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• Assessment qf Compensation under Railway Acts. 


ASSESSMENT OF COMPENSATION 
UNDER RAILWAY" ACTS. 

Tiik unsatisfactory state of the law, as 
regards proceedings for the assessment ol 
compensation, or damages to the owners of 
property whose rights have been interfered 
with by railway companies, has been inci- 
dentally adverted to in a former number ; a 
but as a distinct governmental department 
is now established to which the superin- 
tendence of railway legislation is especially 
confided, it may not be amisss more parti- 
cularly to direct attention to the existing 
stMe of this branch of the law. 

As many of our readers are no doubt 
aware, when a dispute arises between the 
owner of land and any Railway Company 
in respect of the amount of the purchase 
money, or compensation claimed by the 
former, under the general provisions of the 
Land Clauses Consolidation Act, b and by 
special provisions in all antcccdant Rail- 
way Acts, whenever the amount claimed 
exceeds the sum of ;£•>(), the course of 
proceeding is as follows : — The company 
issue their warrant to the sheriff calling 
upon him to summon a jury, which jury is 
impanelled and sworn to inquire of, and, 
assess the amount of compensation or da- 
mage, and the sheriff gives judgment for 
the purchase money or compensation 
assessed by the jury, and the verdict and 
judgment signed by the sheriff become 
records. If the sheriff should decline 01 
refuse to hold an inquiry, the Court of 
Queen’s Hencli may grant a mandamus to 
compel him, as in the case of Walker v. 
The Illackwall Hail way Company , c but 
whore an inquisition has been taken, and 
there is a finding of the jury under any 
circumstances, the courts are prohibited 
from interference ; for by the 145th sec- 
tion of the Laud Clauses Consolidation 
Act, and by a similar provision in all the 
railway acts of an earlier date, no pro- 
ceeding under such act or acts is rc- 
moveable 44 by certiorari or otherwise into 
any of the superior courts.” It was at 
one time contended, that the clauses in 
these acts taking away the certiorari, ap- 
plied only to convictions for penalties; 1 * 
but it hns been established by a series of 
decisions, that clauses of this nature are 


• See Leg. Ohs. July 18, p. 257. 
b 8 & 9 Viet. c. 18. 
c 3 Q. B. 744. 

d The Queen v. The Shield Railway Co. 11 
Ad. & EL 194. 


applicable to inquisitions. 6 The result ap- 
pears to be, that if a jury presided overby 
the under sheriff, return a verdict, giving 
the claimant the most excessive and ex- 
orbitant amount of compensation, the 
finding is nevertheless conclusive against 
the company ; whilst on the other hand, 
if the claimant who has been compulsorily 
deprived of his property, or his rights in- 
juriously affected, has an inadequate or in- 
sufficient amount of compensation — or in- 
deed as it would seem no compensation at 
all — awarded to him by the verdict of a 
jury, he is leTt without any legal remedy. 

In a late case of the Queen v. the Lan- 
caster and Preston Railway Company f 
the company issued a warrant to the sheriff 
of the county palatine of Lancaster, di- 
recting him to return a jury for the pur- 
pose of inquiiing of, assessing, and giving 
a verdict for the sum of money, if a?iy y to 
be paid to one Janies Cottam by way of 
satisfaction or compensation, &c., and an 
inquisition having been taken in pursuance 
of the warrant, the jury found by their 
verdict, that James Cottam had not sus- 
tained any damage by reason of the ex- 
ecution of the company’s works, and the 
sheriff gave judgment accordingly. An 
application was subsequently made to the 
Court of Queen’s Bench, for a certiorari 
to remove the inquisition into that court, 
chiefly upon the ground that the jury had 
given no damages. It was argued in sup- 
port of ihc application, tin t by issuing 
their warrant, the company had admitted 
the fact of some damage, and if that fact 
was disputed, the proper course was to 
ha\e refused to issue their warrant, and 
the matter might have been determined 
upon an application for a mandamus. The 
piovincc of the jury, it was urged, was to 
inquire as to the amount of damage, and 
not whether the claimant had suffered any 
damages at all, and by inserting the words 
44 if any” in the warrant, the inquiry was 
transferred to a tribunal which it was not 
contemplated should entertain such ques- 
tions, and which was unfitted for their de- 
termination. The hardship of the case 
was also pressed upon the court, as the 
finding of the jury was conclusive, and 
there was no mode of applying for a new 
trial. The court however, was unani- 
mously of opinion, that a certiorari did not 


* R. v. The Justices of the West Riding , 1 
Ad. & El. 563 ; R* v. The Bristol and Exeter 
Railway Co. 11 Ad. & El. 202, n. 
f 6 Q. B. 759. 
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lie. It would have been better, said the 
learned judges* if the words *' if any" had 
been omitted, but their insertion did not 
affect the validity of the warrant, and 'the 
question whether any damage had been 
sustained or not, was inseparable from the 
question, how much damage had been sus- 
tained ? 

Approving as we venture to do of the 
decision of the Court of Queen’s Bench 
in the case cited, because it must be mat- 
ter of indifference to a claimant whether a 
jury determines that he has not sustained 
any damage, or awards him damages 
merely nominal, as a shilling or a farthing, 
which a jury in such a case is clearly at 
liberty to do ; and not in the remotest de- 
gree questioning the propriety and justice 
of the conclusion at which the jury arrived 
in that particular case, we repeat that it 
is a serious defect in the law, that the 
finding of a jury under any circumstances, 
in cases involving questions of such mag- 
nitude, should be positively conclusive. 

During a considerable portion — perhaps 
wc might say one half— of every term, the 
three superior courts of common law are 
engaged in the consideration of* applica- 
tions for new trials. The cases in which 
new trials are granted, without any pos- 
sible reflection upon the intelligence or 
impartiality of the jury, are numerous. 
If the exercise of this power by the courts 
is necessary for the furtherance of justice 
in ordinary cases, where the deliberations 
of a jury nre^ controlled and directed by 
the presence and direction of a judge of 
one of the superior courts, it cannot be 
unnecessary in compensation cases. In 
those cases, as in trials at nisi prhts , or 
the assizes, the one party or the other is 
liable to be taken by surprise, or is inad- 
vertently or unavoidably prevented from 
producing evidence of some material fact. 
An important witness is absent from acci- 
dent or design. It may be that the coun- 
sel whom the claimant has selected to ex- 
plain to the jury the grounds upon which 
he deems himself entitled to call upon 


tious verdict, which verdict is nevertheless 
excessive or inadequate from the defective 
nature of the materials upon which the 
jury has been required to form an opinion, 
or where those materials hove been pre- 
sented to them in an imperfect and unsa- 
tisfactory manner. There is another view 
of the question. Railway companies, and 
proceedings adopted under their direction, 
are peculiarly the subject of local preju- 
dices. We should be averse to insinuate 
that those who serve on compensation 
juries are likely to any considerable extent 
to be unduly influenced by previous pre- 
possessions, but jurors, like other men, 
partake of the feelings which actuate those 
amongst#whorn they live ; and it is noto- 
rious, that in many districts great local 
advantages arc expected to be derived 
from the establishment of railroads. It is 
just possible that the prevalence of such a 
feeling may unconsciously influence a juror 
to underrate the claims of a party who was 
j considered to have thrown any impedi- 
; ments in the way of proposed public im- 
I provemcnt.( K ) All that is now contended 
■for is, that the verdicts of juries in com - 
! pensatiou cases, should he subject to the 
! supervision and control of the judges of the 
'superior courts, as in other cases affecting 
'property; and wc desire to see ibis rc- 
! form of the law established, before the 
necessity for it is rendered manifest by the 
! occurrence of cases of clear and irreme- 
diable injustice. 

S 

INTERNATIONA!. COPYRIGHT. 

OKI) Kits in cor NCI I.. 

(Commencing 1st September.) 

TREATY WITH PRUHHIA. 

At the Court at Osborne House, Isle of 
Wight, the 27th day of August, J84f> ; 

Present — The Queen’s most excellent Ma- 
jesty in council. 

Whereas a treaty has been concluded btv 
tween her Majesty and the King of Prussia, 
whereby due protection has been secured 
within the Prussian dominions for the authors 


them for a liberal measure of compensa- 
tion, has by some unforeseen fatality neg- 
lected to make his appearance before the 
under sheriff and jury at the proper time, | 
and that no adequate substitute can be 
found at the moment. In all these cases, 
there may be a miscarriage of justice, and 
if there be, is it not monstrous that the 
law affords no means for setting the matter 
right? We have been supposing the 
case of a jury giving a just and conscten- 


(*) It was stated in the daily newspapers, 
during the last week, that in a town in the 
county of Kent, where a compensation jury 
had awarded a less sum to the owner of 
property than the company had offered, the 
present learned attorney-general, who repre- 
sented the company, was loudly cheered by 
the people upon quitting the place of inquiry, 
the proposed railroad, it was said, being ex- 
tremely popular with the working classes, who 
supposed it would benefit them. 
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ofhOdks, dramatic works, or musical composi- 
tions, and the inventors, designers, or en- 
gravers’ 6f prints and articles of sculpture, and 
the authors, inventors, designers, or engravers 
of any other works whatsoever of literature 
and tne fine arts, in which the laws of Qreat 
Britain and of Prussia do now or may here- 
after give their respective subjects the privi- 
lege of copyright, and for the lawful repre- 
sentatives or assigns of such authors, inven- 
tors, designers, or engravers, with regard to 
any such works first published within the 
dominions of her Majesty. 

Now, therefore, her Majesty, by and with 
the advice and consent of her privy council, 
and by virtue of the authority committed to 
her by an act, passed in the session of parlia- 
ment holden in the seventh and eighth years 
of ^her reign, entitled, " An Act to amend the 
law relating to international copyright,” doth 
order, and it is hereby ordered, that, from and 
after the 1 st day of September, 1846, the au- 
thors, inventors, designers, engravers, and 
makers of any of the following works, (that is 
to say,) books, prints, articles of sculpture, 
dramatic works, musical compositions, and 
any other works of literature and the fine arts, 
in which the laws of Great Britain give to 
British subjects the privilege of copyright, and 
the executors, administrators, and assigns of 
such authors, inventors, designers, engravers, 
and makers, respectively, shall, as respects 
works first published within the dominions of 
Prussia, after the said 1 st day of September, 
1846, have the privilege of copyright therein 
for a period equal to the term of copy right 
which authors, inventors, designers, engravers, 
and makers of the like works, respectively, 
first published in the United Kingdom, are by 
law intitled to 5 provided such hooks, dramatic 
pieces, musical compositions, prints, articles 
of sculpture, or other works of art have been 
registered, and copies thereof have been deli- 
vered according to the requirements of the 
said recited act, within twelve months after the 
first publication thereof in any part of the 
Prussian dominions. 

And it is hereby further ordered, that the 
authors of dramatic pieces and musical com- 
positions which shall, after the said 1st of 
September, 1846, be first publicly represented i 
or performed within the dominions of Prussia 
fhall have the sole liberty of representing or 
performing in any part of the British domi- 
nions such dramatic pieces or musicarcoinpo- 
sitions, during a period equal to the period 
during which authors of dramatic pieces and 
musical compositions first publicly represented 
or performed in the United Kingdom are en- 
titled by law to the sole liberty of representing 
or performing the same ; provided such dra- 
matic pieces or musical compositions have 
been registered, and copies thereof have been 
delivered according to the requirements of the 
said recited act, within twelve calendar months 
after the time of their being first represented 
or performed in any part of the Prussian do- 
minions. a C. GREVILLB. 


At the Court at Osborne House, Isle of 
Wight, the 27th day of August, 1846 ; 

Present— The Queen’s most excellent Ma- 
in council., 

hereas, by an act, passed in the present 
session of parliament, entitled, “ An Act to 
amend an Act of the 7 th and 8 th of her pre- 
sent Majesty, for reducing, under certain cir- 
cumstances, the duties payable upon books 
and engravings,” it is enacted, that whenever 
her Majesty has, by virtue of any authority 
vested in her for that purpose, declared that 
the authors, inventors, designers, engravers, 
or makers of any books, prints, or other works 
of art, first published in any foreign country 
or countries, shall have the privilege of copy- 
right therein, it shall be lawful for her Ma- 
jesty, if she think fit, from time to time, by 
any order in council, to declare that, from and 
after a day to be named in such order, in lieu 
of the customs from time to time payable 
on the importation into the United Kingdom 
of books, prints, and drawings, there shall be 
payable only such duties of customs as are 
mentioned in the said act. 

And whereas her Majesty hath this day, by 
virtue of the authority vested in her for that 
purpose, declared that the authors, inventors, 
designers, engravers, and makers of books, 
prints, and certain other works of art, first 
published within the dominions of Prussia,, 
shall have the privilege of copyright therein. 

Now, therefore, her Majesty, by and with 
the advice and consent of her privy council, 
and in virtue of the authority committed to 
her by the said recited act, doth order, and it 
is hereby ordered, that from and after the 1 st 
day of September, 1 846, in lieu of the duties 
of customs now payable upon books, prints, 
and drawings, published at any place witliin 
the dominions of Prussia, therq shall be pay- 
able only the duties of custom following, that 
is to say, — 

On books originally produced in the United 
Kingdom, and republished at any place within 
the dominions of Prussia, a duty of 2 /. 10 s. 
per hundred weight. 

On books published or republished at any 
place within the dominions of Prussia, and not 
being books originally produced in the 
United Kingdom, a duty of 15s. per hundred 
weight. 

On prints and drawings, plain or coloured, 
published at any place within the dominions of 
Pnxssia, 

Single each . . . .Old. 

Bound or sewn, the dozen . lid. 

C. C. GREVILLE. 


LETTERS ON THE SMALL DEBTS ACT. 

We continue to receive various letters on 
different topics arising out of this act, and our 
attention has been directed to other communi- 
cations which appear in the public journals,— 




extracts from which it will be desirable to pre- 
serve in these cohumtf. 

It has rarely been oar daty to notice a sub- 
ject of so much importance as this act, which 
on many accounts has excited a warm interest 
amongst the profession in general. “ Out of 
evil, good may come.” 

JUDICIAL, QUALIFICATION OF ATTORNEYS. 




It is surprising to hear the members of the 
legal profession in both houses vaunting the 
legal knowledge of the barristers over attorneys, 
the latter having no one in the house to de- 
fend them. 

An attorney before he can be admitted to 
practice must be in actual service five years 
practising the law, and, moreover, be examined 
touching his knowledge of the law ; whilst a 
barrister has only to enter his name at one of 
the inns of court, and at the end of five years, 
having duly eaten his way, without having had 
any practice, and without any examination as 
to lus knowledge of the law, and even without 
having read a single law book, is deemed 
eligible to be, and some are so, called to the bar, 
and thus become qualified for appointment as 
a judge. 


must be considered, as there is in these court* 
no plea, whether the 19th section of the 4® 
Geo. 3, c. 121, is applicable in these courts. 

JUDGES PRACTISING AT TUB BAR. 

The commissioners by their report recom- 
mended that the judges of these courts should 
be excluded from private practice. 

Tliis must have been intended, as a general 
exclusion, but so far from its having been fol- 
lowed in the net, the prohibition in the 1 7th 
section is only to practising in the district of 
the court, with an exception, even there, in 
favour of those barristers already appointed to 
preside in or hold courts in Hath, Bristol, 
Liverpool, Manchester, Sheffield, Ecclesall, and 
Middlesex, and now practising in chambers, 
as conveyancing counsel, who may continue 
such jjr.ictice. 

Anything worse in principle than is en- 
pendeied by this section and its exceptions* it 
is hardly possible to conceive. 

The judge may he asked in chambers, with 
a fee, lo write an opinion upon any or every 
case that is to come before him as judge, and 
his office will insure him all the conveyancing 
and all the business in the superior courts of 
those who are to practise in his court, and if 
iustiee should be auministered and not be sold. 


That legal knowledge and experience are not ; t j lc w ill certainly have to thank the 

required was admitted by the Judge-Advocate I j U( ]g CS and not the legislature, 
on a recent appointment being complained of j J 

by Lord fieorge Bcntinck, for he defended the 

appointment solely on the ground of the know- 
ledge of the law which the gentleman in ques- 
tion had acquired from having been so many 
years secretary to Lord Lyndhurst. Now. the 
Judge-Advocate knows, as every attorney’s 
clerk does, that the legal part of the business 


PROCEEDING TO TRIAL. — NOTICE OF DE- 
FENCE. 

The 50th section provide*** that the clerk of 
the court is to enter in a hook, to he kept for 
that purpose, a plaint, stating the names and 
last known places of abode of the parties, and 
the substance of the action intended to 


be 


of the secretary is common routine, and trans- ] broilg]lt ^ nll( ] thereupon a summons, stating 
acted by his clerk at a small salary in Quality, ^ su ] >s t a nce of the action, is to be issued, 
Couit, and thafc the secretary's chief business unt | cr t \ lv hca } ( ,f the com I, according to such 
is personal attendance upon the Chancellor, and f onUt an( j ] JC SC rvcd on the defendant so many 
attending to his correspondence as other secre- d a y S before the day on which the court shall 
taries do. | >t . holdcn on which the cause is to be tried, as 

This bill ought more properly to have been g j iall j K , directed by the rules for regulating the. 
entitled a bill to create patronage for the ap- l)ra( . t j (T () f the court as thereinafter provided, 
pointmentof younger sons of the aristocracy j The 74 th section provides, that on the day 
and dependents upon learned lords. It is a job, » in t ] mt | K .] la jf namc d in the summons, the 
and nothing hut a job, as time and the ap- [ plaintiff shall appear, and thereupon the de- 


pointinents will show. 

A Solicitor of Ten Years' Standing 


JURISDICTION OF THE COURTS. 

This act appears to be founded upon the 
fifth report of the Common Law Commission- 
ers presented to parliament so long ago as the 
year 1833. Two of those commissioners were 
the Chief Baron Sir Frederick Pollock and Mr. 
Justice Wightman. ..... 

Among the exceptions to the jurisdiction of 
any Small Debts Act, the Common Law Com- 
missioners recommend that there should be 
an exception of all cases involving any title 
under a commission of bankruptcy, but those 
cases are not included among the exceptions 
to the jurisdiction in the present act; and it 


fendant shall be required to appear to answer 
such plaint, and on answer being made in 
court, the judge shall proceed in a summary 
way to try the cause, and give judgment with- 
out further pleading or formal joinder of issue. 

By section 75 it is enacted, that no evidence 
shall be given by the plaintiff on the trial of 
any such cause as aforesaid, of any demand or 
cause of action, except such as snail be stated 
in the summons thereby directed to be issued. 

By section 76 no defendant shall be allowed 
to 6et off any debt or demand claimed* or re- 
coverable by him from the plaintiff, or to set up 
by way of defence, and to claim to have the 
benefit of infancy coverture, or any statute of 
limitations, or of his discharge under any 
statute relating to bankrupts, or any act for 
relief of insolvent debtors, without the con- 
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sent of t^e plain tjff, unless such notice thereof 
raAnali be directed by’ the rules made for re- 
gula tifiif the practice of the court shall have 
D6fi£’gfven to the clerk of the court, who is to 
communicate the same to the plaintiff. 

By section 78, five of the judges of the su- 
perior courts, including one of the chiefs, have 
power to issue all the general rules for regulat- 
ing the practice and proceedings of the county 
courts under the act, and also to frame forms 
for every proceeding in the said courts, for 
which they shall think it necessary that a form 
be provided, and in any case not expressly 
provided for by the act or by the said rules, 
the geilergl principle of practice in the superior 
courts of common law may be adopted and 
applied At the discretion of the judges, to actions 
and proceedings in their several courts., 

( The license here ^iven in the cases not pro- 
vided for to each judge in his own court to 
adopt, ahu apply or reject at liis discretion, the 
general principles of the practice of the supe- 
rior courts, seems to be one of the most ex- I 
travagant provisions that ever found its way 
into an act of parliament. 

The general rules for regulating the practice 
to be made by judges of the superior courts 
must be consistent with the practice of these 
courts as laid down in the act of parliament. 
The defendant is, by the act, required to 
plead nothing, and on his answering, the 
judge is to try the cause ; the whole proof of 
the case will therefore be thrown upon the 
plaintiff, as if the general issue had been 
pleaded, and the defendant may also, without 
any notice to the plaintiff, except in the ex- 
cepted cases contained in the 76th section, 
avail himself of every and of the most com- 
plicated defence to the action. 

This is wholly at variance with the recom- 
mendations on the subject contained in the 5th 
report of the Common Law Commissioners, 
who recommended in effect, that notices should 
be given of all defences which in the superior 
courts would have required a special plea. 

When the demand is for soap and candles 
there may be no inconvenience in thus throw- 
ing so much proof upon the plaintiff, inasmuch I 
as by the 83rd section of the act, it is pro- \ 
video that on the hearing or trial of any ac- 
tion, the parties thereto, their wives, and all 
other persons, may be examined either on be- 
• lialf of the plaintiff or defendant (a provision 
which, it is needless to say, was not recom- 
mended by the Common Law Commissioners), 
but suppose the action to be upon a bill of 
exchange against an indorser, or other more 
complicated cases of action, the parties and 
their wives will little assist in furnishing the 
requisite proof, which (by requiring notice to 
lie given by defendant of his defence, and by 
dispensing by enactment with all proofs con- 
sistent with the defence in the notice, a3 if the 
defence had been pleaded) might well and rea- 
sonably have been dispensed with, 

C08T8. 

There is in the 88th section a most outrage- 


ous provision* that all the costs of any action 
or proceeding in the court not therein other* 
wise provided for, shall be paid by or appor- 
tioned between the parties in such manner as 
the judge shall think fit, and in default of any, 
special direction shall abide tne event of the 
action. 

If the judge think fit to exercise himself in 
these special directions as to costs, he will want 
little other occupation, and it may lead to the 
grossest tyranny, and with the best intentions 
to the most grievous injustice; but suppose 
the judge to be a practising conveyancer in the 
district, here is a pretty field of discretion, 

R* 


PROPERTY LA\VYER. 

REVERSIONARY INTERESTS OF MARRIED 
WOMEN, 

Our attention lias lately been drawn to 
a pamphlet by Mr, Swinburne, on tlic 
means of dis-settling and dealing with per- 
sonal funds settled upon trusts, involving 
reversionary interests in married woraen. a 

The learned writer notices the difficulty 
of dealing with these reversionary in* 
terests— a difficulty which has often barred 
the completion of many important trans- 
actions, and he contends, after much at- 
tentive consideration, that the law in the 
mode he suggests, affords the means of 
dis-settling personal funds involving the 
reversionary interests of married women. 

“ In the simple case of a fund settled on A 
for life, with remainder to B, a married wo- 
man, the Profession has for Lome time been 
advised that by A’s surrendering his life in- 
terest to B she would become entitled to 
the entire immediate interest in the fund, 
which would accordingly become disposable 
by her husband, like any other immediately 
recoverable chose in action ; but it would ap- 
pear that, previously to the case which the 
writer is about to introduce to the reader, it 
had never been attempted to effect the dis- 
settlement of a fund standing in any other 
than the particular position just mentioned; 
and the actual instances of dissettlement, even 
under these circumstances, appear to have 
been very few. 

“ Early in the year 1844, the writer was 
called upon to advise on the means of making 
a title to a fund which stood settled upon 
trusts, involving reversionary interests in a 
married woman, under circumstances of great 
complexity. 

“ He had always considered that defects at- 
tached to the above stated mode of proceed- 


* By Thomas Swinbourne, M. A., of Lin- 
coln’s Inn, Barrister, London: Blenkaro, 
1346. 
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ing which rendered it unsafe for trustees, even 
in the simple case above put, to part with the 
fund without the sanction of a court of equity ; 
and the nature of the objection seemed to be 
such, that the authority of the court could not 
serve as a justification in any other than the 
particular case in which it might be obtained. 

These impressions, and the urgent circum- 
stances of the case before him, induced the 
writer to seek for some improved course of 
operation, when that presented itself, which he 
now ventures to lay before the profession.” 

The facts of the case on which the ques- 
tion arose were as follow : — 

“ On the marriage of G. H., Esq., with Miss 
M. \V. W., a sum of 15,000/. (the property of 
Mr. II.) was vested in trustees upon trust, to 
pay unto, or permit Mr. H. to receive the in- 
terest and dividends for his life, and imme- 
diately after his decease, in case the said M. 

W. \V. should survive him, upon trust to pay 
unto, or permit her to receive, the said inte- 
rest and dividends during the then remainder 
of her life ; and on the decease of the survivor 
of Mr. 11 . and his said intended wife, upon 
trust for the children of the marriage, as the 
parents or the survivors should appoint, &c., 
and in default of children, then, in case the , , . 

said M. W. W. fliould survive her intended ■ a , ' vas requested to review his opi- 

husband, upon trust for the said M. \V. W., nion. lie says, 

her executors, administrators, and assigns; 1 € . s 4 . f . T 

but in caee she should happen to die in the I At the tlmc of ' vn, . n ? ‘ » ‘ 1 **" 

lifetime of the said G. II., upon trust for the “ n,lcr ,in impreHMon-which 1 st.ll . etmn- l.nt 
ub :j r U Itio A »,i the somewhat questioned case of Pickard v. 

assigns H ” 1 * ’ tl ’ Roberts, 3 Mad. 384 was rightly decided, and 

" “Mr. II., some time since granted two annul- ! ! 1,at any Ml “ n '{ c . v : B " v w " l,W h *\ or , at 
ties respectively determinable on his death, 1 least ou « ht - to **. dtx.ded as v. liox has 
and 


were afterwards to appoint in favour of berself, 
her executors, or administrators, Mrs. H 
would acquire an immediate absolute interest 
in the fund subject to the annuities, and the 
now next to impossible contingency of the 
birth of children ; and that the fund so subject, 
would be brought within the disposition of 
Mr. H. ; and if with the consent of the annui- 
tants, it were to be transferred to Mr. H. and 
a trustee for the annuitants, or to a purchaser 
and such trustee, a reduction into possession 
would be effected, and all claim of Mrs. H. in 
the event of her surviving Mr. H. would be 
defeated. I have never known an instance of 
a settlement with such limitations, being un- 
locked in this way, but the result appears to 
me inevitable.” 

This # course of proceeding having been 
submitted to a very distinguished convey- 
ancer, he was of opinion that the plan 
suggested would be as effectual as it was 
novel, and that there would be no occa- 
sion for the purchaser to incur the ex- 
pense of any insurance. 

Mr. Swinburne then states, that a diffi- 
culty arose from the recent case of Box v. 
jRox 9 ti Con. and Law, (>05 (Irish Reports:) 


respectively 
assigned hi 


on 

lis life interest in 


the before | ! K ' cn - In the case just mentioned it was at- 


or deal with the 

same. The surplus interest j ' v, ‘ u " "-'Crsionary interest According to tl.c 
and dividends of the fund, after' paying the cour ^ rcco.mnen. ed by me I here would be 
annuities, amount to ICO/, is. 8d., which (sub-: "° at W‘ lhrec ‘ ,y l<> !™ n , Vi. f™ 1 ,"' 111 } 

jee. u, some ol.or,.. of o m „ 8 o„,e„„ are' ,«uH 

“-M, Mr,. . 1 . Wo never hud, ,»d 

Ihe ordinary cour.c of nntnrr. cannot nnnt | f( j r „ b flind trnn>fcm . d 

her on the consent of the feme covert rever- 
sioner. That was not like our case. If U19 
tenant for life had assigned her interest to a 
trustee upon trust as the feme covert rever- 
sioner should appoint, and afterwards the feme* 
covert had made an appointment in favour of 
herself, the case would have been like ours in 
principle, and the feme covert either with or 
without a subsequent assignment of the fund 
to the tenant for life, would have appeared be- 
fore the court as a wife entitled not to a rever- 
sionary interest, but to an immediate absolute 
interest in the fund, and her consent would 
have been required not for the purpose of 
passing away her legal rights but merely for 
the purpose of waiving her equity as to part of 
the fund. It was certainly most studiously at- 
tempted to suggest a course which might sub- 
stantially separate this . case in. principle, from 
1 such cases as Pickard v. Roberts , Box v. Box, 


uuu cioniM licit ms me illicit at m iuu iiciuic . .11* .1 . : r 

mentioned sum of 1 5, 000/., for securing the te .?V tC ' 1 ‘»‘«ctly to transfer 
payment of thl - « reversionary »r 


now 

expect to have, any child, and they are de- 
sirous of disposing of a part of this sum of 
£ 15 , 000 , or of borrowing money upon it. It 
has been suggested that, as the trusts involve 
reversionary interests in a married woman, 
this cannot be done ; but there was the most 
urgent necessity that a sum of money should 
he immediately raised upon the surplus income 
and on the reversion.” 

Under these circumstances, Mr. Swin- 
burne thus advised his clients : 

w I have never known or heard of a good 
title being made in case of a fund situated as 
this 15 , 0002 . is, though the occasion must oftenl 
have arisen, but, I know no other reason why! 
it cannot be done; for, upon principle,^ it ap- 

G ars to me, that if Mr. H. were to assign all 
s interest in the fund to a trustee, upon such 
trusts as Mrs. H. should appoint, and Mrs. H. 
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atoll f may add, Doswetl v. Ear/*, 12 Ves. 4/3, 
and I cannot help thinking that that object 
has been attained. The distinction above 
shofrn removes every appearance of contrariety 
between the case of Box v. Box and Bean v. 
Sykes, 2 Hayes* Intro, to Convey. 642, 5th 
Efdit., and Lactm v. Adams , 14 Law Journ. 
3184. It will be sufficient to state the latter 
only. There, a feme covert entitled to a rever- 
sionary interest in a fund in court, obtained a 
surrender from the tenant for life. x\n appli- 
cation was made to the court for a transfer of 
the fund (partly to the husband,) on the 
ground, that ‘ it was no longer reversionary,’ — 
see 14 Law Jour. 384, — and the Vice Chancellor 
made the order. It appears that the Vice 
Chancellor’s Court, rose tor the long vacation, 
before the consent of the feme cpv&t -was 
taken, and that, the Lord Chancellor continu- 
ing to sit, an application was made before him, 
to take the consent, when his lordship said, 
* The life estate had merged and the interest 
of the married woman was no longer rever- 
sionary.’ And he took the consent, and made 
the order. (Sec 14 Law Journ. ub. su.) Here 
the court was asked to order the transfer of a 
married woman’s fund in possession, on her 
consent to waive her equity to a settlement. In 
Box v. Box , the court was asked to pass away 
a married woman’s legal right to a reversionary 
interest, on her consent so to pass it. The facts 
show that the two cases arc not ejusdetn 
generis.* ” 

It was then suggested that there was no 
occasion to sell or mortgage any part of 
the fund, but that it would be better for 
the trustees to sell out the stock, pay oft 1 
the charges out of the produce, and pay 
over the surplus to the husband. The 
author was instructed to prepare the ne- 
cessary deeds for carrying the proposed 
scheme into effect, and ultimately the fund 
was transferred by the trustees. 

Wc must refer to the pamphlet for a 
warm controversy between Mr. Swinburne 
and a third conveyancer, to whom the 
question was submitted. Our author we 
think takes too much to heart the cautious 
difficulties raised by his opponent, — treats 
somewhat harshly his old-fashioned ob- 
jections, and rides the novel expedient he 
has discovered with a high hand. 


THE LAW STUDENT. 

No. 9. 

LEGAL EDUCATION AT THE INNS OF COURT. 

The intended courses of lectures at the 
several Inns of Court, the plan of which we 
stated in our number for the 15th August, 
(p. 361, will constitute the first impor- 

tant step in legal education for the bar. The 
next step will be an efficient 1st, 
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of special pleaders and conveyancers under the 
bar ; and 2ndly, of barristers. No certificated 
conveyancer should be allowed to practise until 
he has undergone a thorough examination in 
the law of property and the practice of convey- 
ancing ; and he should be limited to preparing 
drafts and advising on cases and abstracts* 
He should not be allowed to practise as a so- 
licitor in negotiating purchases and sales, 
mortgages, &c., conducting correspondence, 
making attendances, journeys, &c. 

Whilst the plans of legal education are un- 
der consideration, it may be useful to record 
some of the strictures which have appeared in 
the public journals. We select for the present 
the following editorial remarks of the Times of 
the 1st September : — 

“ Some resolutions agreed to by the Societies 
of Lincoln’s Inn, the Inner Temple, and Gray’s 
Inn, f- jr the improvement of the existing sys- 
tem of education for the bar, appeared in our 
paper of yesterday. We cannot congratulate 
the committees of the three learned bodies on 
the result of their labours. It is almost impos- 
sible to suggest a more meagre scheme of legal 
education than that which has been put for- 
ward. 

“ It proposes the establishment of four lec- 
tureships, in addition to the one already 
founded by the Middle Temple. This seems 
at first sight a very considerable step in ad- 
vance of the present system, and appears to 
quintuple the means of professional instruction 
held out to the student by the regulations of 
the benchers. The advantage of five lecture- 
ships is, however, diminished more than fifty 
per cent, when we find that, as a condition of 
being called to the bar, it will only be necessary 
to produce a certificate of having attended two 
of the courses of lectures. 

"The benefit of the new regulation is further 
reduced to almost nil when we perceive that 
no examination is to be required of any student 
as a condition of his being called to the degree 
of a barrister. Of what possible utility can it 
be to prescribe attendance at lectures, unless a 
subsequent examination of the student takes 
place for the purpose of ascertaining whether 
he has gained any knowledge of the profession 
he seeks to enter ? The mere fact of listening 
to, or being present during the delivery of, a 
discourse does not necessarily presume that in- 
formation has been acquired. It may happen 
that the words of the lecturer have, familiarly 
speaking, gone in at one ear and out at the 
other, or perhaps not have found even the most 
temporary admission to the head of the stu- 
dent. The production of a certificate of at- 
tendance at two courses of lectures may bs 
easily achieved by any one who has been in 
the habit of taking a nap, making pen and ink 
sketches of the surrounding objects, or whiling 
away the hour of the lecturer’s lucubration m 
any other of the numerous ways that are in 
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common use among students in general. There 
stems to be literally nothing gained fay the re- 
solutions agreed to by the three inns for the 
improvement of the system of legal education. 
Such as are not disposed to undertake the dili- 
gent study of the profession will not be at- 
tracted to it by a compulsory attendance at a 
few lectures, which are to be followed by no 
examination, and will, therefore, be regarded 
by the idle as a most unnecessary bore, that 
must be endured, but which may be mitigated 
by allowing the mind to wander as far away as 
possible. Those who would attend the lectures 
with a zealous wish to profit by them would 
no doubt be equally desirous to gain a know- 
ledge of their profession if no such lectures 
were in existence, and would seek instruction 
in the channels that are already open to all 
who have the means and the inclination to re- 
sort to them. There is little in the suggested 
new method to encourage the industrious pupil, 
and nothing at all to prevent the idle and igno- 
rant from attaining the rank of barrister. 
Two courses of lectures must be attended, but 
they need not be attended to ; and though a 
candidate for the bar must have been corpo- 
really present, he may have been as mentally 
absent as if he had never thought of the merest 
rudiments of legal education. 

44 It is not by such rules as those referred to 
that the bar will improve its position in public 
opinion, or bavfe credit given to it for consist- 
ing of men who possess at least some qualifica- 
tion for the occupation they monopolize. The 
new regulations are the same in spirit as those 
which now require the presence of the student 
at a certain number of meals as the guarantee 
of his being fit for the privilege of practising as 
a barrister. A man may as well be bound to 
attend a dinner as a lecture, when no proof is 
required of his having derived any knowledge 
from the latter. The dining may indeed be 
rather the higher ordeal of the two, for a man 
might betray during social intercourse in the 
hall of his inn some manifest unfitness for the 
bar, which would perhaps never be developed 
in the course of attendance at a lecturc-room. 
Conversation and manners would develope dis- 
qualifications, but presence during the delivery 
of a certain number of discourses on the law 
can be no criterion of qualification when no 
examination as to the proficiency of the stu- 
dent is to be required. We regret to find that 
there is so little disposition shown by the Inns 
of Court to make any substantial improvement 
in the system of legal education. 

“ The public interest requires some guarantee 
of qualification, especially with reference to the 
bar, for it happens in numerous instances that 
important ogees are , by act of parliament, to be 
given exclusively to barristers , Such being the 
case, it becomes doubly necessary to demand, 
on the part of those going to the bar, some 
proof of proficiency. Those whom the legisla- 
ture favours by considering ex officio adapted 
for the holding of any very lucrative appoint- 
ments ought, at all events, to give some ground 
for the confidence reposed in them. It should 
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be at least imperative op them to qualify ip* 
the rank which entitles its possessor to so many 
advantages in the distribution of profitable em- 
ployment. c Barristers of' seven years? stand - 
* no 9 are very often little better than gentlemen 
who have gone to the bar without the smallest 
professional knowledge, with the intention of 
qualifying themselves perhaps for some snug 
berth by serving a seven years’ apprenticeship 
of utter brieflessness. Had they been required to 
know something of the law before they were 4 
called, they might perhaps have never been 
called at all, and so left the office for which 
standing is needed to some better adapted for 
the duties and more deserving the emoluments 
of public employment. Standing is indeed 
very often a misnomer, for it applies not nn- 
frequently to those who have scarcely ever been 
upon then* legs in a court of justice.” 


RECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 

RUPORTKD 11 Y BARRISTERS OF TIIK SEVERAL. 
COURTS. 

&uecn’4 ilcncTj. 

(Before the Four Judges.) 

The Queen v. The Inhabitants of Newton 
Ferrars. 

V II ACTI C IS. — CEKTi O II A It I . 

A judge in vacation may grant a rule for a 
certiorari , absolute in the first instance , to 
bring up an order of sessions where no case 
has been reserved by the sessions for the 
opinion of the court . 

In this case an order of magistrates, for the 
removal of a pauper, was confirmed on appeal, 
and the sessions refused a case for the opinion 
of this court. A certiorari was afterwards ap- 
plied for in vacation to bring up the order of 
sessions, and the original order of removal, 
which was granted absolute in the first in- 
stance. A rule nisi having been obtained to 
quash both the orders, the case came on for 
| argument in the Crown Puffer 

Mr- Greenwood and Mr. Merivale showed 
cause. Where a case is granted by the ses- 
sions, the writ of certiorari issues, as a matter 
of course ; but where no case is reserved by 
the sessions, and the writ issues in vacation, 
the fiat for the certiorari ought to have beeib 
granted nisi only. Iu Rex v. Chiffing Sod- 
j bury* the sessions did not grant a case, and 
it was held that a judge’s order or fiat for a 
certiorari to issue in vacation can only be 
granted nisi . In Corner’s Crown Practice, 
72, reference is made to the case of Rex v. 
Chiffing Sudbury, and it is there said that it is 
not the present practice for a fiat for a certiorari 
to be granted out of term absolutely. Iu 
Archbold’s Crown Office Practice, 166, there 
is no doubt a different rule laid down, but the 
practice for the rule to be absolute in the first 
instance seems unreasonable, because now no 
opportunity is afforded the opposite party of 


* 3 Nev. & Man. 104. 





/ 

} m 


Superi or Courts: Exchequer. 


takbg A* objection ff the #ant of notice to 
the justices who made 7 the original order* 

Mr. Rowe contrib— The practice is that tho 
judge has power in the exercise of his discre- 
lion, either to grant a rule for a certiorari ab- 
solute in the first instance, or he may afford 
the party an opportunity of showing cause 
against tne rule. There seems to be conflicting 
opinions as to this point of practice in the 
works on the practice of the Crown Office. If 
there is any irregularity in the discretion exer- 
cised by the learned judge, the proper mode of 
objection is by applying for a rule to quash 
the certiorari quia improvicte emanavit, and then 
both rules would come ou together for argu- 
ment. (Stopped.) 

Lord Denman , C. J. If the case of Rex v. 
Ckiffiny Sodbury has been correctly reported, 
it has been wrongly decided. < 

Patteson and Williams t J.’s concurred. 

The objection being overruled, the court 
proceeded to hear the case on the validity of 
the order of sessions. 


ISirfjequer. 

Cromer v. Churl . April 18, 184G. 

ARBITRATOR’S CERTIFICATE. — TIME FOR 
SIGNING JUDGMENT. 

Where a verdict is taken at nisi prius subject 
to the certificate of an arbitrator , such 
certificate when given relates buck to the 
time when the verdict was pronounced : 
therefore where such certificate is given in 
vacation after more than four days from 
the return day of the distringas, the suc- 
cessful party is entitled to sign judgment 
immediately . 

Tins cause having corne on for trial at the 
Summer Assizes, 1845, a verdict was taken 
for the plaintiff, subject to the award or cer- 
tificate of a barrister, to be made or given be- 
fore the fourth day of the next Michaelmas 
Term, with power for the arbitrator to enlarge 
the time. The time was enlarged accordingly, 
and on tl>c 20th of March, some months after 
the return day of the distringas jura forts, the 
arbitrator gave a certificate directing the ver- 
dict to stand for the plaintiff for a less amount 
than that taken at nisi prius . Upon produc- 
tion of the certificate, the associate delivered 
* the postea to the plair tiff’s attorney, who 
signed final judgment on the 7th of April. A 
rule was obtniued to set aside the judgment 
for irregularity, on the ground that the plain- 
tiff was not entitled to sign final judgment, 
until after the expiration of the first four days 
of the term after the delivery of the certifi- 
cate. 

Martin and Willis showed cause. Final 
judgment may be signed at any time after four 
days from the return day of the distringas. 
Reg. Gen. H. T. 2 Will. 4, 67. Ames v, 
hettu'c, C M. & W. 316. Mason v. Clarke, 1 
Dowl. P. C. 288. The question, therefore, 
il whether the fact of the verdict being en- 
tered in pursuance of an arbitrator’s certificate 
makes any' difference in the practice. It is 
submitted that it does not, and that the 


amended verdict may be entered on the record 
as if it had been pronounced by the jury. At 
nisi prius it is the constant practice to order 
Bpeedy execution, although the defendant is 
entitled until next term to set aside the ver- 
dict. In Little v. Newton, 1 Man. & G. 976, 
a cause and all matters in difference were re- 
ferred by articles of agreement, and the award 
directed the costs of the cause and the award 
to be paid by the defendant, and the Court of 
Common Pleas held that the plaintiff was en- 
titled to have those costs taxed without wait- 
ing until the expiration of the time for moving 
to set aside the award. A case of Hobdell v. 
Miller, 2 Scott, N. R. 163, in which the court 
expressed a different opinion, must be consi- 
dered as overruled. 

Atherton , amicus curia, mentioned a case in 
which Parke, B., had decided at cham- 
bers that the right to move to set aside an 
award did not prevent the successful party 
from taxing his costs in the meantime. 

Jervis in support of the rule. The arbitra- 
tor having haa power to enlarge the time for 
making his aware!, the verdict cannot be consi- 
dered as given until it is entered on the record 
in pursuance of his certificate. Suppose the 
assizes continued until after the commence- 
ment of terra, could judgment be signed forth- 
with ? The return of the distringas does not 
affect the question, for a cause may be tried 
after the return day of the distringas. Cheet - 
ham v. Sturtevant, 12 W. 515. An 

award may be objected to i t any time before 
the end of the term next after publication. 

Pollock , C. B. The rule must be dis- 
charged. The question is whether the verdict 
is to he considered as delivered when the jury 
in fact pronounce it, or not until it i3 entered 
up in pursuance of the arbitrator’s certificate* 
If we examine it by every test, it will be clear 
that the verdict exists from the 11 time it is pro- 
nounced by the jury. It is true that it is 
delivered subject to alteration, but the altera- 
tion when made relates back to the time of the 
delivery. If it were not so, the plaintiff might 
in the meantime elect to be non-suited, and so 
prevent the arbitrator from giving liis certifi- 
cate. In point of form, the verdict is given at 
the trial, and I do not see why we should hold 
that it is otherwise in reality. Persons who 
enter into these engagements must be under- 
stood to do so with reference to a reasonable 
construction of them, and there is always a 

a sitting who can prevent any injury 
„ done. I think that the certificate was a 
mere completion of what was done at nisi prius . 

Rolfe, B* — If the arbitrator had been of 
opinion that the amount for which the verdict 
was taken at Nisi Prius was the correct one, 
the verdict would Have stood as pronounced 
by the jury. If, as suggested, there is some 
hardship m depriving the defendant of his 
four days to move to set aside the certificate, 
the answer is, that the parties have agreed that 
the arbitrator should certify within a given 
time, and not at a particular moment. 

Platt, B. concurred. 

Rule discharged. 
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THE JUDGESHIPS OF THE SMALL 
DEBT COURTS. 

The profession is naturally much in* 
terested in the powers conferred by the 
Small Debts Act regarding the qualifica- 
tion of the %Tudges who are to preside in 
the new courts. They will consist, it 
seems, of “ as many as shall be needed/’ 
and, if we analyze the act aright, the se- 
veral persons cagatrie of being selected, 
may be classed ifrfhe following order : — 

1st. The present judges of certain courts 
named in the act, not dependent on the 
Lord Chancellor for the exercise of his 
discretion, but possessing a right to con- 
tinue in their several offices; viz. — the 
judges at present acting in the courts of 
Batl), Liverpool Manchester, Sheffield, 
Ecclesall, and Middlesex. 

2nd. The persons 44 properly qualified 
according to the provisions of theact,” B to 
be appointed to the courts named in 
schedule (C.) by the lords of the manors 
and hundreds of Ashton undcr-Lyne, Bir- 
mingham, Cirencester, Kidderminster, 
Stourbridge, Watford, Sheffield, and Stock- 
port. Why these two classes of person- 
ages are favoured above the rest of the ex- 
isting judges, we are not enabled to state. 
There are, doubtless, “ good causes and 
considerations " for the exceptions. 

3rd. Such of the present judges, asses- 
sors, or clerks of the existing County 
Courts and Courts of Request as the Lord 
Chancellor may be pleased to elect, being 
barristers of seven years* standing, or who 
shall have practised as barristers and 
special pleaders for at least seven years, or 
being attorneys at law, or persons filling 


* There will be some serious questions on 
this part of the act. 
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the office of judge of the County Court, 
or being county clerks at the passing^ of 
the act. b These judges of the existing 
courts enumerated in schedules (A.) and 
(B.) are thus made eligible for election, 
but it is entirely in the discretion of the 
Lord Chancellor whether any of them 
shall be elected. It appears, however, to 
have been contemplated by the legislature, 
that so many of such judges as may be 
needed should be chosen, if the Lord 
Chancellor deem them competent . 

4th. If there should not be a sufficient 
number of the present judges or clerks 
whom the Chancellor may in his discretion 
deem fit to be the immediate judges of the 
new courts, then his lordship is authorised 
to appoint barristers of seven years’ stand- 
ing, or who shall have practised as barris- 
ters and special pleaders for seven years. 
From this class the attorneys appear to be 
excluded altogether. 

5th. Future vacancies are also to be 
filled by barristers of like standing, or by 
persons who shall have been county clerks 
of the same counties at the passing of the 
act. 

6th. Several eminent solicitors were ap- 
pointed to the office of judge or assessor 
of the enlarged local courts under the • 
Small Debts Act of 1846, and although 
such courts were not actually holden, these 
persons evidently come within the pro- 
visions of the 9th section of the new act, 
as being nominated or appointed to preside 
in or hold such courts, and are eligible for 
election amongst the new judges, accord- 
ing to the Lord Chancellor’s discretion. 


* County clerks have usually practised as 
attorneys, out if there should be any exceptions 
we presume the Lord Chancellor will not se- 
lect such persons. 
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The rmit of these powers of election 
by tne Lord Chancellor seems to be, that 
in order to save the expense of compen- 
sating the existing judges, his lordship 
may choose such of them as he deems 
eligible, although they are attorneys \ but 
that in future he can only appoint barristers. 
The scheme, however, of saving compensa- 
tions is not well carried out, because th e fu- 
ture selection is limited to the clerk of the 
county where the vacancy occurs, and 
does not extend either to other county 
clerks or to the clerks of the one hundred 
and six courts mentioned in schedules (A.) 
and (B.) Assuming, therefore, that the 
number of new courts will be limited to 
sixty-five, as stated in parliament by the 
Solicitor-General, the amount of compen- 
sation will be enormous. 

The exclusion of attorneys from the 
future judgeships, was defended by the 
Lord Chancellor, (as we understood,) on 
the ground of the increased difficulty of 
the legal questions which might be in- 
volved in the cases to be brought before 
the new courts when compared with the 
jurisdiction previously intended to be con- 
ferred. Wc think there must be some 
mistake in the report of the debate on this 
subject, for the truth is, that the jurisdic- 
tion given by the statutes of 1844 and 
1845 was more comprehensive than that 
of the present act. Thus several of the 
more difficult classes of cases arc excluded 
from the jurisdiction of the new courts, 
and causes above 5/. may be removed by 
judges' orders to a superior court. By 
the 7 & 8 Viet. c. 96, s. 72, it is recited, 
that — 

There are divers Courts of Requests and 
other inferior courts for the recovery of small 
debts not presided over by a barrister or an 
attorney at law as judge or assessor : And it is 
enacted, That it shall be lawful for the commis- 
sioners of any such court, if they shall think 
fit, with the approval of one of her Majesty's 
principal Secretaries of State, to appoint any 
person, being a barrister who shall have prac- 
tised as a barrister for at least seven years then 
past , or an attorney at law of one of the supe- 
rior courts of common law at Westminster, or 
of the Court of Common Pleas at Lancaster, 
who shall have practised as an attorney for at 
least ten years , to be the assessor of such 
court, and to direct what fees shall be paid to 
such assessor by the suitors of such court. 

' It was also by the 59th section pro- 
vided, 

That if at any time it should appear to 
tha judge who should try the cause, being 
either a fudge qf one qf the superi or eo writ. 


or a barrister, or attorney at law , that the 
defendant, in incurring the debt or Uihlliy 
which was the subject of demand, had obtained 
credit from the plaintiff under false pretences, 
or with a fraudulent intent, or had wilfully con- 
tracted such debt or liability without having at 
the same time a reasonable assurance of being 
able to pay or discharge the same, or should 
have made or caused to be made any gift, de- 
livery, or transfer of any personal property, or 
should have removed or concealed the same 
with an intent to defraud his creditors or any 
of them, it should be lawful for such judge , if 
he should think fit, to order that such defend- 
ant be taken and detained in execution upon 
such judgment, in like manner and for such 
time as he ihight have been if this act had not 
been paseed, or for any time not exceeding six 
calendar months, &c. 

Then the 8 & 9 Viet. c. 127, s. 9, in 
extending the jurisdiction and enlarging 
the districts of Courts of Request, and in- 
ferior Courts of Record, expressly provided, 
that such courts shall have a barrister or 
special pleader, or an attorney of one of 
the superior courts as judge thereof. 

From these enactments it appears, that 
the judges of the enlarged local courts 
under the acts of 1844 and 1845, would 
liuve had to adjudicate on cases of difficulty 
which have usually conge before Commis- 
sioners of Bankrupts, and in other cases of 
equal importance to any which can be 
expected to arise under tne present act. 

It is somewhat singular that in case of 
illness, (which may last a considerable 
period,) the local judge is authorised to 
appoint either a barrister or an attorney &9 
his deputy ; but when he is absent not from 
illness or other unavoidable cause, (which 
is limited to two months in the year,) he 
can then only appoint a barrister as his 
deputy. 

Whilst the judges, if barristers," may 
ptactise anywhere except in their own dis- 
trict, they are required, if attorneys, to 
cease practising altogether by themselves 
or partners in any court, either under the 
act or in any other court of law or equity. 


We stated in our last number (p. 475, 
ante) the views of the Common Law Com- 
missioners regarding the defects of inferior 
courts in general, and in the present num- 
ber (at p. 506, post) we have cited thfiir 
remarks on the County Courts in particu- 
lar. The history and progress of the legis- 
lative efforts to afford cheap and speedy uwr 
at every marts door, is not a little curious. 

Our ancestors had no less than five kinds 
of inferior courts to resort to, namely, — > 
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L, The County Courts. 

2. The Hundred or Wapentake Courts.. 

3. The Courts Baron. 

' 4. Peculiar local courts of limited jurisdic- 
tion, which exist by prescription or grant, such 
as the Palace Court. 

5. The courts of particular boroughs. 

Most of these courts fell into disuse, 
and then by many modern acts of parlia- 
ment a multitude of Courts of Request or 
conscience were established/ 

The Common Law Commissioners de- 
scribe the superior courts as, — 

Inadequate to the effectual administration of 
justice, when the cause of action was not con- 
siderable : 1st, on account of the delay ; *>ndly, > 
the expense of the suit as compared with the j 
subject matter in dispute ; and 3rdly, the j 
practice of the superior courts to refuse new j 
trials where the case of action was less than , 

20/. I 

Soon after this report, the legislature j 
passed the Law Amendment Act, 344W. 
4, c. 42, under which the expense and delay 
of trials under 20/. was largely diminished, j 
by authorising writs of trial before the 
under-sheriffs, and a reduced scale of costs 
was settled. These important alterations 
were made in substitution of the modern 
local court scheme, and with a view to 
keep the law and practice under the super- 
vision of the superior courts. All the 
three objections were as effectually met as 
the interests of justice would allow. “ De- 
lay ” was diminished to the smallest prac- 
ticable extent, and €t expense ” to the 
smallest practicable amount. The refusal 
of new trials under 20/. ceased ; and such 
was the satisfaction given by the under- 
shcriffs, before whom the writs of trial were 
executed, that, as shown by a parliamen- 
tary return at the instance of the present 
Attorney-General, (then Mr. Jervis,) the 
application for new trials before the under- 
sheriffs were fewer than at the assizes be- 
fore the judges of the superior courts. 

Now, after all these changes under the 
Law Amendment Act and many other 
recent acts, and after the large reduction 
of costs, (to which the practitioners readily 
submitted,) we must say that the present 
measure, and the prejudicial circumstances 
which accompany it, constitute a very un- 
gracious act towards the profession, and if it 
be not very largely amended,— particularly 
in the constitution and exclusive jurisdic- 


c It will be material to inquire whether there 
are not some Courts of Request or Conscience 
not induded in schedules (A.) and (B.) 


tion of the courts,— the mode of preparing 
for and conducting trials, — and the right 
of appearing by attorney, — the administra- 
tion of justice will be grievously prejudiced, 
and the convenience and interests o£ 
suitors shamefully sacrificed. In fact, like 
the measure for abolishing arrest, its pro- 
moters must retrace their steps and be 
better advised. 

PARTY TO PAY LEGACY DUTY 
UPON A COMPROMISE. 

The large amount of money paid in re- 
spect of legacy duty, and the peculiar cir- 
cumstances* under which such payments 
are often made, render it particularly de- 
sirable that the heads of the department 
entrusted with the management of this 
branch of the revenue, should exercise the 
discretion with which they arc invested 
by law, with as much liberality to in- 
dividuals as is consistent with a sense of 
their public duty. That the proceedings 
of the commissioners of stamps are gene- 
rally characterised by this spirit, may 
be assumed from the infrequency of ap- 
peals to the superior courts against their 
decisions, and the paucity of the occasions 
on which those appeals have been suc- 
cessful. 

The singularity of the facts in the case 
to which we are about to call attention,* 
and which has only recently been re- 
ported, may have reasonably justified the 
doubts which the commissioners appear to 
I lave entertained in the matter. 

The circumstances of the case were, as 
follow : — A person named Stacey died, 
leaving personal property to the amount 
of about 13,000/., which lie bequeathed by 
an instrument purporting to be a will, to 
three persons who were strangers in blood, 
and whom he appointed executors. The 
executors proved the will, and in due time ^ 
carried in their residuary account, show- 
ing a nett balance of 12,748/., upon which 
they paid 10 per cent., or 1,274/., to the 
commissioners of stamps and taxes. Subse- 
quently, the soundness of the testator's 
mind at the time he executed the will was 
impugned by a verdict in an action of 
ejectment, and his next of kin cited the 
executors in the Prerogative Court, to 
show cause, why the probate should not 
be revoked, and administration granted to 


» The Queen v. the Commissioners qf Stands, 
6 Q. B. 657. 
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the next of kin. Shortly after the com* 
mencement of these proceedings, the ex- 
ecutors entered into an agreement with the 
next of kin, that the probate should be re- 
voked, and administration granted to the 
next of kin, the executors paying her 
6,100/., and assigning to her all the money 
paid by them on account of legacy or 

{ >robate duty, and she in consideration re- 
easing them from all claims in respect of 
the residuary estate which had come into 
their hands. The probate was revoked, 
and the next of kin appointed administra- 
trix, who by reason of her consanguinity 
would be called upon to pay a less sum 
than 10 per cent, for legacy duty. Upon 
this state of facts, the execiftors applied 
to the commissioners for a return of the 
1,274/. paid by them, but the commis- 
sioners refused to return more than 610/., 
being ten per cent, on the 6,100/, paid to 
the next of kin. 

The question turned chiefly upon the 
construction to be put on the 37th section 
of the stat. 36 Geo. 3, c. 52, which enacts, 
that if any person shall have administered 
the estate of a deceased person under an 
authority which turns out to be void, and 
shall have paid any duty not allowed out 
of the estate by reason that the same was 
not really payable, the money paid for 
such duty shall, upon proof to the satis- 
faction of thecommissioncrs, be repaid to 
the person who had paid the same. The 
23rd section provides for the case of a 
legacy released for consideration, or com- 
pounded for for less than the amount or 
value thereof, and provides, that in such 
case the duty shall be paid according to 
the amount of the consideration for release, 
or composition for the same ; and the 34th 
section enacts, that if after payment of 
any legucy or residue of personal estate, 
the person by whom such legacy or residue 
hath been received or retained, shall, for 
any just cause, be obliged to refund the 
same or any part thereof, the commis- 
sioners are required, on proof of the sum 
refunded, and that by reason thereof there 
hath been an over payment of duty, to 
settle the amount of over payment and re- 
the same. 

he question under these provisions 
was, whether the commissioners were 
bound to take the whole duty from the ad- 
ministratrix, or were entitled to retain the 
duty paid by the persons who had proved 
as executors in regard to that portion o I 
the estate which they had not paid over to 
'the administratrix. The commissioners 
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were willing to treat the transaction be* 
tween the alleged executors and the ad- 
ministratrix as a release or composition 
under section 23, or a refunding under 
section 34, but they contended, that section 
37, first above cited, was inapplicable ; for 
that although by arrangement between the 
parties the probate was revoked, it did not 
follow that the will was invalid, or the 
authority under which the money was paid 
to the commissioners avoided ; and it was 
suggested in support of this view, that 
legatees who were strangers in blood 
might always defraud the revenue by al- 
lowing the next of kin to set aside the will 
upon terms and take out administration, 
and then insisting that the whole duty was 
to be charged only as against the party 
taking out administration. On the other 
hand it was admitted, that if the arrange- 
ment entered into by the party was frau- 
dulent or collusive, the claim now made 
could not be supported, but the facts 
negatived such a supposition. The next 
of kin, rather than incur the risk and ex- 
pense of litigation, gave up a portion of 
the intestate’s property. It was the price 
paid for a compromise, but the parties who 
received it could not be liable as for a le- 
gacy, and the authority under which they 
paid it was avoided by the revocation of 
the probate and the grant of administra- 
tion to the next of kin. The administra- 
trix was now bound to pay the duty on all 
the nett estate, including the sum she 
allowed the executors to ’retain, and if the 
commissioners also retained the sum paid 
by the executors, they would have re- 
ceived double legacy duty. They were 
bound, therefore, it was submitted, to re- 
turn to the executors the balance due from 
them, on account of the difference of 
duties. 

The Court of Queens Bench was of 
opinion, that the argument in favour of the 
claimants was well founded, and that the 
case fell within the 37th sect., the autho- 
rity under which the executors acted hav- 
ing been revoked. After this intimation 
of opinion from the bench, the difference 
of duties was satisfied, and it was not 
deemed necessary to make the rule ab- 
solute. 


MEMOIR OF SIR CHARLES 
WETHERELL* 

Six Charles Wkthkrbli. was born at 
Oxford, in 1770. He was the third soir of 
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Doctor Nathan Wetherell, Dean of Here- 
ford and for more than half a century 
Master of University College, Oxford, a 
man who died worth 100,000/., accumu- 
lated during his tenure of office, from 
which circumstance the natural inference 
is that he lived upon the permanent re- 
venue derived from his savings, rather 
'than upon the life-income which his col- 
legiate position yielded. This turn of 
mind was inherited by his distinguished 
son, whose character, like that of his fa- 
ther, presents the rare union of a learned 


and as a dialectician lie had, few rivals; 
but practical lawyers well knew that he 
had no chance of being popular at nisi 
prius. His estimate of individual character 
might be sound, but it was by no means 
rapid, he would therefore have become ac- 
quainted with his jury and his witnesses 
when it was too late. His strong passions 
and ardent imagination led him greatly to 
exaggerate his client's claims, and to over- 
look the weaknesses and imperfections of his 
case. Then his discretion was not unim- 
peachable, his eloquence often prolix, bis 


and a worldly spirit — a love of money and j style “ a leash of languages his reason- 
a love of books. It does not often happen ling, though vigorous and sometimes pro- 
that the sons of men engaged in the busi- j found, was too scholastic and metaphysical 
ness of education attain eminence cither i to suit the twelve good men who usually 
in literature or the liberal professions, and ! occupy a jury-box. 

... ... /. < i, « . i i r ii’ 


still more unusual is it to find persons of 
good fortune pursuing the legal profession 
with assiduity and success; yet the sub- 
ject of this notice inherited much property, 
and was the son of a tutor. Without en 


But John Lord Eldon thought never the 
worse of an advocate for being over learned 
or uselessly elaborate. He wished well to 
the son of his old friend, the Master of 
[University, of which college he and his 


tering into the details of his school educa- 'brother had been fellows; he relished the 

• • - i L! - : :1 * ancient traditional jokes of his alma mater f 

reproduced in the quaint and funcitul guise 
with which Mr. Wetherell invested them. 
No refinement of ingenuity was in those 

j .days unsuited to the Court of Chancery, 

lis subject by his father, who was a j no variety of human learning beyond its 
of great penetration, of very esti- ! range, no amount of human oratory could 

11 11 1 1 ’exhaust the patience or disturb the temper 

of that tribunal. It was in the year 1 HOI 

the 


tion, his precocious talents, or his juvenile 
wit, it may be shortly stated, that from 
his earliest years he was destined for 
a learned profession ; and the result seems 
to have fully justified the resolution taken 
on this 
man 

mable character, and who had the good 
fortune to reckon the celebrated Samuel 
Johnson amongst the number of his 
friends, of whose appearance and manners 
it is said Sir Charles retained a lively re- 
collection. Dr. Wetherell selected Mag- 
dalen College as that most worthy to edu- 
cate the <ff liope of his family,” and thither 
the subject of this notice went before he 
reached the age of seventeen. At that 
college he prosecuted his studies with 
much ardour, and with no small eclat , tak- 
ing the degree of U. A. in 1790, and in 
due course that of M. A. 

On the 15th of April, 1790, being then 
in the 21st year of his age, he was admit- 
ted a student of the Inner Temple, and 
was by that society called to the bar on 
the 4th of July, 1704. At the outset^ of 
liis professional career he presented him- 


that Lord Eldon first received the great 
seal, and in a very short time altcrwards 
Mr. Wetherell applied himself with vast 
energy and proportionate success to the 
study of that branch of the legal profession 
which is known by " the courtesy title” of 
equity. 

Fortunate was it for him that lie gradu- 
ally became a stranger in the courts of 
King’s Bench and Common Pleas; the 
solicitors in Chancery knew that he had 
the ear of the court, and his business con- 
tinued to improve steadily, until in 1816 
be was appointed a King’s Counsel, with* 
a patent of precedence. But he had then 
been at the bar two-and. twenty years ; and 
be thought himself much better entitled to 
he one of the law officers of the crown 
than either Sir Samuel Shepherd or Sir 


self for practice at the common-law bar. - , . - . 

He was not ignorant of that branch of the William Harrow, who at that time respec- 
flooding I" on the con- j lively held .he office, of A.lorney hod 
trarv, he is understood to have conquered j Solicitor-General. 

iu 'principal difficulliee. T .\ £ £ 


there were very few members of the 
ft utter bar ” better versed . than he was in 
, ||i, doe trines of our unwritten laws ; he 

v, was net defcaeat ia *'°<l uence or ener «y* 


couragement 
Court of Chancery, yet as regarded the 
matter of legal patronage he seemed al- 
ways to consider him, elf. grievously ,neg- 
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looted* and apparently in a fit of despera- fecting corporation rights; 
tion he resolved to seize one great occa- causes which demanded varied 
sien of proving to the profession and to black-letter reading, or much . . t 

the world, that his intellectual stature tellect, he was most frequently retained ; 
towered far above that of him who held and not only the Court of Chancery, but 
the position of chief advocate to the king, the business of parliamentary committees, 
In the year 1817, Watson, Preston, the privy council, and the House of Lords, 
Thistlewood, and others, were indicted for bore ample testimony to the qualifications 
the Spa-fields riots, which took place in which gave him an elevated rank in the 
the latter end of the preceding year. Mr. profession of the law. 

Wetherell undertook the defence of Wat- Still he was unpromoted, and even un- 
son ; Mr. Sergeant Copley, now Lord placed. He might be, and eventually he 
Lyndhurst, appeared for Thistlewood ; became, Recorder of Bristol ; but what of 
and Mr. Holt, afterwards Vice-Chancellor that? He wanted to be the Kings At- 
of the Duchy of Lancaster, lor two of the tornoy-Generol, and finally the Keeper of 
other prisoners. In the defence mf these! his Majesty’s Conscience; yet he was six- 
men Mr. Wetherell was, theVefore, the and- twenty years at the bar before he 
leading counsel; and very elaborate ex- adopted the usual method of accomplishing 
cuses have been put forth to palliate the those objects. For the first time he ob- 
apparent inconsistency of a strong Tory j tallied in 1820 a seat in the House of 
becoming the advocate of radicals; that « Commons as member for the city of Ox- 
he, the Lord Chancellor's friend, should j ford, lus colleague being Mr. Lockhart; 
assail the government, seemed to some j but he never became any very great fa- 
men an offence that required an ample j vourite with the u collective wisdom of the 
apology. But the public in those days j nation the Liberals sneered at his ex- 
ought to have known that every English- ; treme Toryism, neither was his political 
man has an indefeasible right to the ser- creed very palatable to his own party, 
vices of any practising barrister; at the ; whose doctrines of government were gra- 
samc time it must be admitted that Mr. j dually giving way under the enlarged 
Wetherell was no reluctant advocate. ] views and bold leadership of Mr. Canning. 
This short excursion of his into a court of< Mr. Wetherell was, therefore, treated by 
criminal jurisdiction was perfectly volun- both sides of the house as a whimsical pe- 
tary, and in tuking that step he seems to dant rather than a formidable debater; his 
have been influenced by mixed motives, slovenly attire, uncouth gestures, pntch- 
He regarded with feelings of generous in- work phraseology, fanciful illustrations, odd 
dignation the system of espionnage by theories, recondite allusions, and old fa- 
which that memorable prosecution was , shioned jokes, tempted men to call him a 
supported. He resolved to eclipse the , buffoon when they ought to have admired 
crown lawyers, to baffle the Home tfecrc- his ingenuity, reverenced his learning, and 
tary, to resist the Chief Justice, and to honoured his consistency. During the 
rebuke the Prime Minister, who occupied first parliament of the reign of Crcorge IV., 
a sent on the bench throughout the whole namely, from 1820 to 1826, Sir Charles 
trial. These objects he accomplished ; Wetherell represented the city of Oxford ; 
but he did not succeed in then acquiring subsequently he sat for Boroughbridge, 
the confidence of the administration, and which was disfranchised by the Reform 
he was still obliged to pursue the routine j Act. Upon the consummation of that 
of his professional labours without being J great event lie ceased to be a legislator, 
able to alarm or to conciliate the govern- j Boroughbridge is a small town in York- 
ment of the day. The Inn of Court, how-: shire, which contained about 70 or 80 
ever, to which he belonged had previously j voters, the majority of whom were under 
conferred on him the only dignity it pos- j the influence of the Duke of Newcastle, 
sessed the power of bestowing, that of a j The natural and just ambition entertained 
bencher, to which rank lie was raised on j by the subject of this memoir to become a 
the 16th of June, 1816, and he filled the J law-officer of the crown was gratified on 
office of Treasurer to the Inner Temple, in the 31st of January, 1824, when he. re- 
fhe year 1825. It was in vain, however, ceived the appointment of Solicitor- 
that the government continued to withhold General, together with the honour of 
its patronage from such a man as Mr. knighthood. In less than three years 
Wetherell ; his professional fame was not from that time. Sir John Copley, who had 
dependent on court favour. In suite af- been Attorney-General, became Master of 


in weighty 
knowledge, 
grasp of in- 
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the Rolls, and Sir Charles Wertvcrell sue- 
eeetfed hint as first law-officer of the 
crdwn. This event took place in the 
month of September, 1886, but on that 
occasion his continuance in the office of 
Attorney-General did not last longer than 
till the 30th of April in the following year, 
when he was succeeded by Sir James 
Scarlett, afterwards Lord Abinger. It 
was at this time that Lord Liverpool 
ceased to be Prime Minister, and that Mr. 
Canning ruled in his stead. When that 
celebrated man was authorized by George 
IV. to form a ministry, a very large ma- 
jority of those who had served under Lord 
Liverpool threw up office, and amongst 
that number was Sir Charles Wetherell. 
Even if these resignations had been limited 
to Lord Eldon, nothing is more probable 
than that Sir Charles would have followed 
the example of the Lord Chancellor, in- 
tense devotion to all existing institutions 
being the leading principle of their political 
creed : and the minds of both being filled 
with the strongest apprehension that Mr. 
Canning intended to introduce the measure 
called 44 Catholic Emancipation, they 
would most probably have acted in concert, 
even though unsupported by the example 
of such men as the Duke of Wellington 
and Sir Robert Peel. It is well known 
that perfect identity of sentiment and 
feeling prevailed between Lord Eldon and 
Sir Charles Wetherell, not only on political 
and constitutional questions, but upon the 
administration of justice in the courts of 
equity. In those days there was a Whig 
member of parliament, Mr. Michael 
Angelo Taylor, whose u mission ” was of a 
two-fold character, one portion of which 
consisted in giving unrivalled dinners to 
politicians of the Whig school, the other 
in preferring as many accusations against 
the^ Lord Chancellor as Mr. Hume did 
against the Chancellor of the Exchequer. 
In these attacks upon Lord Eldon Mr. 
Taylor was cordially supported by Mr. 
Brougham and by Mr. John Williams, 
both of whom then held seats in the 
House of Commons. Opposed to that 
triumvirate Sir Charles Wetherell wished 
to stand alone. He thought his cause so 
righteous and his advocacy so powerful, 
that he desired no aid. Many writers 
have held that the British constitution is 
“ the perfection of human wisdom and 
Sir Charles seemed to think that the 
CouH of Chancery was the best part of 
fltef constitution. If any one attempted 
ter rbply to the members who complained 1 
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of the maladministration of justice iathe 
courts of equity, Sir C. Wetherell teemed 
to resent that interference as a sen sf 
trespass npon Isis own peculiar manor. Kn 
the House of Commons he toiled at the 
task of replying to every one of the above- 
named gentlemen as if he felt himself in 
the position of leading counsel for the 
Lord Chancellor, as well as for the several 
subordinates of his court. He was at all 
times and upon every subject a vehement 
speaker, but upon such questions as the 
constitution of our equity courts, the 
claims of the Roman Catholics, reform in 
parliament, in the church, in universities, 
or in murficijial corporations, he took leave 
of the usual proprieties of public discussion 
and ranted like a field preacher. He was 
an active opponent of University College, 
in Gower Street, and was no friend ta 
the establishment of any University in- 
London ; amongst other grounds, upon 
this, that such an institution might ad- 
vance the Scottish sj^stem of education in 
this country, to which his antipathy was 
excessive. 

It was not until Sir Charles Wetherell 
had reached the age of .'Ki, and ascended 
to the highest station at the bar, that he 
contracted matrimony. On the 28th of 
December, 1826, at Studley Priory, Ox- 
fordshire, he espoused his cousin Jane 
Sarah Elizabeth, who was the second 
daughter of Sir Alexander Croke,* 1 but her 
ladyship died without surviving issue on 
the 21st of April, 1831. Sir Charles then 
remained a widower for seven years ; and 
at length, in old age — when he wanted 
only one year of being 44 three score and 
ten*' — he went, on the 27tli of November, 
1838, to St. George’s, Hanover Square, 
and there married Harriet Elizabeth, the 
second daughter of the late Colonel 
Warneford, of Warncford Place, in Wilt- 
shire. Of that marriage there was no 
issue ; and the second Lady Wetherell . 
survives her husband. 

Having thus disposed of these two brief 
episodes in the life of Sir Charles We* 
there!!, we may now resume the narrative 
of his political and professional career. 
His refusal to serve under Mr. Canning 
was an extraordinary sacrifice to the 


* The history of the Crokes is carious. The 
Blounts were a very ancient family ; in the 
time of the York and Lancaster wars, one branch 
of them was obnoxious and took the nam e of 
Croke. The celebrated reporter was of that 
family. Sir A. Croke immortalized the family 
by writing their history m 2 vdl*. 4to. 
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claims of party ; for had he not declared 
war against the new government, he 
would have been Vice-Chancellor of Eng- 
land. Lord Lyndhurst had just resigned 
the rolls for the woolsack; Sir John 
Leach succeeded Lord Lyndhurst ; and 
Sir Launcelot Shadwell received an ap- 
pointment which would have been con- 
ferred upon the subject of this notice if his 
political consistency had been somewhat 
less rigid. A few months, however, suf- 
ficed to bring the Tories again into power, 
under the Duke of Wellington ; and Sir 
Charles Wetherell, for the second time, 
became Attorney-General. Ilia return to 
•office has been imputed to the direct in- 
terference of Lord Eldon, but' that state- 
ment rests upon no sufficient grounds. 
Such an appointment certainly had the 
effect of mitigating the apparent neglect 
with which the ex- Chancellor was treated 
by the duke and his cabinet ; but apart 
from any remnant of influence then pos- 
sessed by Lord Eldon, Sir Charles had 
strong claims of his own ; and he had 
powerful allies in his old colleague Lord 
Lyndhurst. and in his fast friend the 
Duke of Cumberland, afterwards King of 
Hanover, who once drank his health as 
the future Lord Chancellor of England ; 
but in that anticipation the royal duke 
showed more of personal friendship than 
of political foresight. The second At- 
torney-Generalship of Sir Charles We- 
therell commenced in the month of j 
January, 1828, and ended, after a dura- 
tion of fifteen months, in May. 1829. At | 
that juncture the Duke of Wellington, 
then at the head of the government, pre- 
vailed on his parliamentary adherents and 
his royal master to concur with him in 
thinking that the penal laws which affected j 
the ltoman Catholics must be repealed ; 
Sir Charles Wetherell, however, was an 
exception to the general rule — he was im- 
moveable ; he would have nothing to do 
with “the scarlet individual whose seat is 
on the seven hills and having declined 
to assist in preparing the lloniun Catholic 
Relief Bill, he gave in his resignation, and 
never again held any ministerial office. 

But he had long held a judicial office, to 
which he had been elected by a municipal 
corporation — that of Recorder of Bristol. 
His able, strenuous, and persevering oppo- 
sition to the ministry of Lord Grey, and 
especially to tlie great measure of parlia- 
mentary reform, rendered him exceedingly 
unpopular. When tlie period approached 
for holding the October sessions of 188 l, 


in Bristol, it was intimated to Sir Charles 
that if he then visited that city in tlie 
usual manner, his presence might be the 
signal for a very strong expression of 
popular feeling, if not for actual disturb- 
ance and riot. Unwilling to shrink from 
the discharge of a public duty, but careful 
at the same time not to take any step 
likely to interrupt the peace of a commu- 
nity with which he was so closely con- 
nected, he consulted Lord Melbourne, then 
Home- Secretary. With the full sanction 
of that minister, and after much delibera- 
tion, he resblved to proceed to Bristol, and 
the sessions were opened with the usual 
procession and other formalities according 
to immemorial usage. When Sir Charles 
entered the city his carriage wa9 sur- 
rounded by an infuriated multitude. He, 
and the other corporate authorities, were 
hooted, were pelted with stones; and it 
was with the utmost difficulty that they 
were protected from the murderous rage 
of their assailants, who pursued them first 
to the court, in which the sessions were 
to be opened, and subsequently to the 
Mansion House. In the course of the fol- 
lowing day and night riots ensued, of a 
character unparalleled since those of which 
Lord George Gordon was the leader. 
Without renewing any controversy re- 
specting the conduct of the mayor, or that 
of the military force, it may be shortly 
stated that Sir Charles with some hazard 
and difficulty escaped from those self-styled 
patriots, who thought it their duty to slay 
their recorder because he happened to be 
a Tory. The defence of Sir Charles We- 
therell before parliament and the nation 
was, that Ills conduct not only accorded 
with ancient usage, but that it had previ- 
ously received the sanction of the execu- 
tive government. Although the course 
which he took with reference to the Re- 
form Bill exposed him to the effects of ex- 
treme unpopularity^ yet every one admired 
the learning, talent, enthusiasm, and even 
the good-humour and drollery, with which 
he took his part in the debates of that 
period. Most of our readers will probably 
remember that in the year 1648 Colonel 
Pride was sent with a strong detachment 
to the House of Commons, when he seized 
41 members on their way to the house, 
and 160 just at the entrance; thus the 
body which then represented the people 
was for the time cleared of the party fa- 
vourable to monarchy ; and this mode of 
dealing with a refractory parliament re- 
ceived the name of 44 Pride's purge/ 9 
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Amongst the various sallies of Sir Charles 
Wetherell which excited the risibility of a 
most adverse audience, was his saying, in 
the course of a very amusing speech, that 
the Whig recipe for purifying the House 
of Commons ought to be called 41 Russell s 
purge." In those days, it was quite true 
that the collective wisdom of the nation 
often laughed with Sir Charles, but they 
sometimes laughed at him ; his manner 
was odd and whimsical, and his 4f words of 
learned length and thundering sound 
conveyed sentiments which the young re- 
formers of that age were disposed to rc- 

i jard as antiquated and absurd ; to the 
atest moment, however, his indomitable 
zeal knew no abatement. Even at the 
close of the final observations which he 
addressed to the old parliament, his inex- 
haustible humour did not desert him, and 
he sat down exclaiming, “ This is the last 
dying speech and confession of the mem- 
ber for Boroughbridge." lie lived to wit- 
ness four general elections, but no consi- 
deration could induce him to enter a re- 
formed House of Commons. 

After his retirement from the House 
of Commons, he continued for some time 


upwards of 200,000/., principally vested in 
foreign stock, and there being no surviving 
children, one-half of the amount will be 
Lady Wetherelfs share. The remainder 
will be equally divided amongst the brothers 
and sisters of the deceased. The landed 
and other property is valuable, and goes to 
the heir-at-law. For many years Sir 
Charles took a warm interest in agricultural 
matters, but on the passing of the Corn 
Law Repeal Bill he expressed considerable 
fear as to its probable effects on the landed 
interest, and determined upon selling .the* 
farms which he possessed ; but his fears 
after q short time subsided, and he resolved 
not only*on maintaining them, but on pur- 
chasing others, and it was while in the act 
of carrying out such intention that he met 
with the accident which in such a short 
time afterwards terminated so futally. 

[We arc principally indebted for this 
memoir to The Times, and have made a few 
additions (besides our own) from the Morn - 
ing Post and Daily iVei/v?.] 


NEW STATUTES EFFECTING ALTE- 
RATIONS IN THE LAW. 


to devote himself assiduously to the 
practice of his profession ; latterly, how- 
ever, he is understood to have reserved 
himself for important cases. His latest, 
important public appearances were, in 
the privy council, as counsel against the J . 


POOR REMOVAL AMENDMENT ACT, 9 & 10 
VICT. C. GO. 

An Act to amend the Lawn relating to the Re- 
moval of the Poor. [2Gth Aug. 1840.] 

1 . No person to be removed from any parish 


grant to the London University ; oppos .\ in which he or she shall hare resided for Jive 
ing... the WrfU. .luml, 

C-orporation uftll^aiicl as counsel for j of residence. — Whereas it is expedient 
the King of Hanover, in the case of the -that the laws relating to the removal of the 
crown jewels. Into all of these cases he j poor should be amended : Be it enacted by the 
entered con amove. The first and second : Queen’s most excellent Majesty, by and with 
were sacred to his Tory predilections ; in ! the advice and consent of the Lords spiritual 
the third he was acting for an old client, i and temporal, and Commons, in this present 
wlwse principles lie sympathised with, S 

whose person he liked , and moreover, lus j this act, no person shall he removed, nor shall 
natural honesty was indignant at the shabby J any warrant be granted for the removal of any 
attempt to withhold from the King of i person, from any parish in which such person 
Hanover jewels which are an heirloom of! shall have resided for five years next before the 
the crown, claimed to be held by him in j application for the warrant; Provided always, 
trust for the state. ! tnat the time during which such person shall 

’ — , or shall be serving 

marine, or sailor, or 

... - _ _ . , _ - ■ ! reside as an in-pensioner in Greenwich or 

railway near Maidstone, and sustained an j Chelsea Hospitals, or shall be confined in a 
injury on the brain which terminated fatally j lunatic asylum, or house duly licensed or bos- 
on Monday the 17th of August, in the ' pital registered for the reception of lunatics, or 
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» carnage whilst returning from tire —u, L ’ ir 


76th year of his age. 

Searches for a will were made without 
success at the residences of the deceased, 
in Berkeley Square, Stone Buildings, Lin- 
coln’* Inn, and Old House, Sussex. The 
personal funded property is estimated at 


as a patient in a hospital, or during which any 
such person shall receive relief from any parish, 
or shall be wholly or in part maintained by any 
rate or subscription raised in a parish in which 
such person does not reside, not bring a bond 


fide charitable. gift, shall for allpurpose* be < 
eluded in the computation of time nerein-befc 
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mentioned, and that the removal of a pauper 
lunatic to a lunatic asylum, under the provi- 
sion* of any act relating to the maintenance 
and care of pauper lunatics, shall not be 
deemed a removal within the meaning of this 
act : Provided always, that whenever any per- 
son shall have a wife or children having no 
other settlement than his or her own such wife 
and children shall be removeable whenever he 
or she is removeable, . and shall not be remove- 
able when he or she is not removeable. 

2. No widow liable to be removed for twelve 
months after death of husband . — And be it 
enacted. That no woman residing in any parish 
with her husband at the time of his death shall 
be removed, nor shall any warrant be granted 
for her removal from such parish/ for twelve 
calendar months next after his death* if *shc so 
long continue a widow. 

3. No child under sixteen years of age liable 
to be removed . — And be it enacted, That no 
child under the age of sixteen years, whether 
legitimate or illegitimate, residing in any parish 
with his or her father or mother, stepfather or 
stepmother, or reputed father, shall be re- 
moved, nor shall any warrant be granted for 
the removal of such child, from such parish, in 
any case where such father, mother, stepfather, 
stepmother, or reputed father may not lawfully 
be removed from such parish. 

4. Sick persons not liable to he removed ex - 
cept under certain circumstances . — And be it 
enacted. That no warrant shall he granted for 
the removal of any person becoming chargeable 
in respect of relief made necessary by sickness 
or accident, unless the justices granting the 
warrant shall state in such warrant that they 
are satisfied that the sickness or accident will 
produce permanent disability. 

6. Settlement not to be gained by not being 
removed. — Provided always, and be it enacted. 
That no person hereby exempted from liability 
to be removed shall by reason of such exemp- 
tion acquire any settlement in any parish. 

6, Penalty on persons unlawfully procuring 
removals of poor persons. — And be it enacted, 
That if any officer of any parish or union do, 
contrary to law, with intent to cause aify poor 
person to become chargeable to any parish to 
which such person was not then chargeable, 
convey any poor person out of the parish for 
Which such officer acts, or cause or procure 
any poor person to be so conveyed, or give di- 
rectly or indirectly any money, relief, or as- 
sistance, or afford or procure to be afforded 
any facility for such conveyance, or make any 
offer or promise or use any threat to induce 
any poor person to depart from such parish, 
and if, in consequence of such conveyance or 
departure, any poor person become chargeable 
to any parish to which he was not then charge- 
able, such officer, on conviction thereof before 
any two justices, shall forfeit and pay for every 
ouch offence any sum not exceeding 5/. nor 
lees than 40t, 

7. Delivery qf paupers under orders of re- 
n osc f »-*Anq be it enacted. That the delivery of 
any jumper under any warrant of removal di- 
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rected to the overseers of any pariah at the 
workhouse of such parish, or of any union to 
which such parish belongs to any officer of 
such workhouse, shall be aeemed the delivery 
of such pauper to the overseers of such parish* 

8. The 4 § 5 W. 4, c. 76, and this act to be 
construed as one,— And be it enacted. That an 
act passed in the fifth year of the reign of King 
William the Fourth, tor the amendment and 
better administration of the laws relating to 
the poor in England and Wales, and all acts to 
amend and extend the same, and the present 
act, except so far as the provisions of any 
former act are altered, amended, or repealed 
by any subsequent act, shall be construed as 
one act ; and all penalties and forfeitures im- 
posed under this act shall be recoverable as 
penalties and forfeitures under the said act for 
the amendment of the laws relating to the 
poor. 

9. Act limited to 'England. — And be it 
enacted. That this act shall extend only to 
England. 

10. Act may be amended \ fyc. — And be it 
enacted, That this act may be amended or re- 
pealed by any act to be passed in this session 
of parliament. 


THE COMMON LAW COMMISSIONERS 
ON COUNTY COURTS. 


It is fit that our readers, who are generally 
interested in everything concerning the Small 
Debt Courts, should have before them the Re- 
marks of the Common Law Commissioners on 
the condition of the old County Courts, which 
are now to be superseded under the new act. 

The commissioners state in their Report 
that — 

“ The County Court, once an efficient and 
important court for the administration of jus- 
tice, has fallen into a state of comparative 
inutility. 

“ As early at least as the reign of King Ed- 
ward the First, its general jurisdiction was con- 
fined to causes of action below 40x. ; a limita- 
tion which, combined with the changes and 
de‘erioration which have taken place in the 
value of money, has reAiced one of the most 
ancient courts to a state of desuetude. It pos- 
sesses, indeed, a more extensive jurisdiction in 
replevin suits and in suits commenced by the 
special writ of justicies , but the ordinary prac- 
tice of removing replevin suits into the superior 
courts, and the power which, with some excep- 
tions, a defendant possesses of removing a suit 
from the County Court without giving security 
even where the suit is commenced by justicies, 
have rendered this additional jurisdiction, (With 
the exception to which we shall presently ad- 
vert,) little more than nominal. 

" The jurisdiction which was formerly exer- 
cised in the trying of real actions in suits re- 
moved from the Court Baron, although not 
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ta ^ C u aara y b y way statute,~may be considered date the 22nd day of February, in the eighth 
. b year of your Majesty’s reign, m presenting our 

The limitation of jurisdiction in point of second report to your Majesty, humbly beg to 
amount, the annual change of the officers who observe, that by the original commission issued 
preside in these courts, the want of competent by his late Majesty, certain commissioners 
janes, the lengthened pleadings, heavy costs, therein named were required ‘ to digest into 
unnecessary delay, ana a vicious system of one statute all the statutes and enactments 
practice, attended with enormous abuse and touching crimes, and the trial and punishment 
oppression committed by bailiffs in the execu- thereof; and also to digest into one other 
turn of process by improper agents, render statute all the provisions of the common or un- 
the courts inefficient for the administration of written law touching the same, and to inquire 
justice, and the subject of general complaint. and report how far it may be expedient to com* 
u Another inconvenience in the present bine both these statutes into one body of the 
constitution of this court consists in the criminal law, repealing all other statutory pro- 
distance to which parties and witnesses are vision? ; or how far it may he expedient to 
frequently obliged to travel where the county pass into a law the first-mentioned only of the 
is large and the court is held at one place for said statutes, and generally to inquire and ra- 
the whole county. In order to illustrate the port how Tar it may be expedient to consolidate 
mischiefs arising from this defect, we cannot the other branches of the existing statute law, 
do better than refer to an instance stated by or any of them/ The former commission hav- 
Mr. Gell, clerk of the peace for the county of ing expired upon the demise of the crown, 
Sussex, of a person residing at a distance of 50 your Majesty was graciously pleased to issue a 
miles from Chichester, (the place of holding new commission in the same terms as that is- 
the County Court,) who, being summoned to sued by his late Majesty, 
that place for an unjust debt of 5s., paid the “ Under these two commissions the commis- 
debt and costs, rather than incur the trouble sioners, having considered the matters referred 
and expense of resisting the action. He fur- to them, gave their opinion in favour of the 
ther states, that the inhabitants of the populous utility of framing a digest of the criminal law, 
town of Brighthelmstone are often summoned and stated various arguments in support of 
to Chichester, a distance of forty miles, instead their views on the subject. They also pre- 
of to Lewes, which is only eight. sented a complete digest of the criminal law. 

“ Many of those gentlemen who fill the office In framing this digest the commissioners, in 
of under-sheri ff arc undoubtedly competent, in several instances, judged it expedient not to 
point of legal knowledge and experience, to present the existing provisions of the law, but 
preside in the sheriffs’ court, but each of them certain modifications thereof, of which they 
usually remains in office hut for a short space, deemed the advantage to bo manifest. Ana 
and during that period his attention must ne- they, moreover, suggested various other modi- 
cessarily be engaged by many other important fications of the existing law, which they 
official avocations. thought were proper to be made, but which 

“ It appears ti> us that the appointment of a they did not tninK fit to introduce into their 
person who should pennanently discharge I digest, on account of the limited nature of their 
these judicial duties would be a very imi>ortant j authority. 

and beneficial change. | “Your present commissioners have pro- 

•‘The evidence shows that many local courts ceeded to execute the enlarged powers of the 
possessing jurisdiction to an unlimited amount present commission, by which they are directed 
have fallen into utter decay in consequence of not simply to digest the law in its present state, 
the want of competent judges.. It appears, on but al#, m consolidating its provisions, to put 
the other hand, that where persons of coinpe- into a form suitable for being passed by the 
tent skill have presided as judges, the jurisdic- legislature such modifications of the actual law 
tion has been highly beneficial tg the public. as they judge expedient to submit for the adop- 
“ It is also a subject of complaint, that suits tion of parliament, 
in the County Courts *tte attended with un-j “ They entirely agree with the commissioners 
necessary delay and expense. In some ( acting under the preceding commissions m 
counties the average length of time which in- ! their opinion regarding the importance of fram- 
tervenes between the first process and final ing a digest of the criminal law. rhe pro- 
judgment is about five months, and the average ; priety of rendering that law more accessible to 
expense of recovering a debt to the amount of j the community, they think, cannot admit m 
40 s. is 6/. on each side, and the costs of a trial , doubt. An ascertained text will also afford 
by justicies amount to 71, or Si, on each side, more easy means of future alteration, whereby 
exclusive of the costs of witnesses. | the inconveniences of the law may be rectified; 

and it may be adapted to meet new circum- 
stances and exigences, without impairing the 
uniformity of the system. As to which point 
it is observable, that a great number of the de» 
fictitious and punishments of offences has been 
enacted m statutes passed at different periods, 
without due regard to the general principles of 
the law, or the consistency of particular provi- 


SECOND REPORT OF THE COMMIS- 
SIONERS FOR REVISING AND CON- 
SOLIDATING THE CRIMINAL LAW. 

“ Wk, your Majesty’s commissioners, ap- 
pointed by your Majesty's commission bearing 
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sions. It it conceived , alto, that judicial ma- subject deeply affecting the interests of society, 
gistrates will be greatly assisted by having an and upon which public opinion is much 
authentic and systematic text of the Taw to divided. . . 

which they can refer, though in the application " As the modifications of the existing law 
of it to particular cases, considerable scope proposed by the former and your present com- 
must always remain for the exercise of judg- missioners occasionally affect principles of the 
ment and explanatory exposition, (as is now the deepest importance and most extensive infra- 
case,) by those intrusted with its administra- ence, their consideration has necessarily occa- 
tion. With respect to the mode in which sioned much research and consultation, and 
future additions to and alterations of the law has consumed much longer time than if the 
may be made, your commissioners concur in j labours of your commissioners had been con- 
opinion with the preceding commissioners, that j fined simply to forming a digest of statutes, 
it would he desirable that such alterations and the principles laid down in text writers of 
additions should be notified to tlie public by j authority, and the decisions applicable to the 
means of the ‘ Gazette/ or some other official subjects treated of in the present report, 
document, and that at the end of some fixed "In their present report, your oramris- 
period, e. g u three years, they should, by the sioners humbly submit to your Majesty the 
authority of parliament, be embodied in the draft of a bill, framed in a shape to be passed 
digest. On this subject, however, and that, by the legislature, for the purpose of consoli- 
gcnerally, of the utility of a digest of the crimi- dating all the provisions of law as modified by 
nal law, your commissioners beg to refer more your commissioners regarding the general 
particularly to the reports of the preceding ! matters treated of in the preliminary chapter of 
commissioners. j the schedule to that bill, and the definitions 

"Your commissioners concur in general, and punishments of the offence of homicide 
with the modifications of the existing law and other offences against the person. To 
udopted or suggested by the preceding com- particular articles of the schedule notes are 
iniHfliuncrs ; they think also that some further appended, indicating where the existing law 
modifications are essential, in order to render has been modified, and the nature of the par- 
tite criminal law of the country suitable to the ticular modification; and the bill and schedule, 
present state of society, and conformable to without notes, are again given in the Appendix* 
enlightened principles of jurisprudence. A Where the subjects to which the articles relate 
simple digest of the actual law, without any • have been discussed by the previous commis- 
modification, would, they apprehend, exhibit 1 sioners, references have been given to the re- 
many imperfections, which, it cannot be ’ ports in which those discussions are contained ; 
doubted, it must be thought highly expedient and where it has been thought necessary, the 
to remove. j sentiments of the present commissioners, in 

" Without adverting to all the defects in va- } reference to the proposed modifications, have 
rious branches of the existing law, or antici- been expressed. 

paring at length what will be more particularly * " Although your commissioners have lost 

considered in the course of this report, it must no time in submitting this portion of their 
surely bn deemed expedient to modify several labours to your Majesty, and have, in pursu- 
of the present provisions of the law concerning ance of the authority under which they act, 
accessories after the fact, — the justifications framed the draft of the bill now submitted to 
and extenuations of homicide, — the protection your Majesty, they submit that it will not be 
of officers of law whilst engaged in the execu- \ expedient to pass such bill into a law before 
tion of warrants or other legal process, — ; the whole digest is completed. For it is ob- 
xnaritnl coercion, — the punishment acci- ; vious that, in order to secure entire uniformity 
dental injuries without reference to intention or j of principle aiul arrangement, it is very expe- 
the probable consequences of actions, — that dient that the commissioners should have ex- 
relic of barbarism, the law of mayhem, — be- amined the whole subject, as well the part 
jpides several other existing provisions, of which j relating to precedure as that regarding the sub- 
modifications are submitted in the present j stantive law. Much of .useful generalization 
report. ; may thus also be effected, tending materially to 

" On some matters, though we do not feel render the digest more accessible and intelli- 
entire confidence iu our recommendations, we gible. It can scarcely fail to happen, that any 
conceive that advantage may arise from sub- one chapter of the digest may be rendereo 
mitting enactments founded on our opinons, more precise and unobjectionable in every re- 
the rejection of which, if unapproved of, will spect after the commissioners shall have dili- 
not ho attended with any material delay or in- gently scrutinized and reduced into proper ar- 
Convenience j and the task of reducing into a tides all the other chapters ; and until the 
statutory form the will of the legislature, when views of the commissioners, with reference to 
it is ascertained, as regards any alterations, the mutual dependency of the several chapters 
cannot occupy considerable time. Of matters and their general arrangement, shall be folly 
Of 'this latter description, the new provisions developed by the completion of the work, it is 
sub fritted by your commissioners on the law very probable that erroneous judgments nay 
fsjfarditig duels are offered with great hesita- be formed of the practical operation and iq 8» 
tion, not so much on account of doubts enter- ciency of detached parts, 
tained by tbe commissioners, as because it is a - - 
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"DRAFT OF A BILL, 

“ INTITUTLKD 

"‘An Act for Consolidating and Amending so 
much of the Criminal Law as relates to Inca- 
pacity to cofnmit Crimes, Duress, the essen- 
tials of a Criminal Injury, Criminal Agency 
and Participation, and Homicide and other 
Offences against the person S ” 

“ Be it enacted, &c. 

“ 1 . That the schedule to this act annexed 
shall be deemed and taken to be parcel of this 
act, and that the four chapters of the same, 
and the ten sections of the said chapters, and 
the 14G articles of the said sections, and the 
headings thereof and the numbers thereof, re- 
spectively, shell be deemed and taken to be 
enacted bv this present act, as if each and 
every of the 6aid chapters, sections, articles, 
headings, and numbers had been expressly and 
in terms herein recited, with the usual words 
and in the usual forms of enactment, or decla 
ration, or proviso, as the case may be 


“ 5. Provided also that nothing herein con* 
tamed shall exempt any offender from any pro- 
ceeding in respect of any offence against the 
person in which any magistrate or commis- 
sioner is or shall be empowered to exercise any 
summary jurisdiction without trial by jury. 

“ 6. Provided also, that as regards any of- 
fence against the person perpetrated before the 
nay of , 184(5, and also as re- 

gards any offence against the person in part 
perpetrated by any act done before that day r 
and which offence shall be completed or con- 
summated on or after that day, the offender, 
shall be punishable as if this act had not been 
passed. 

“ 7. That after the passing of this act every 
offence in repect of which it is declared by the 
said schedule that the offender shall incur the 
penalties of the Gth or any higher class,, shall 
tie tried in the same manner and be subject to 
all the same rules of procedure as if such of- 
fence were by the said schedule declared to be 
felony ; and every offence in respect of which 


. e - . r . . - ' an( * it is declared by the said schedule that the of- 

that from the passing of this act every one ; fen(lor shall in ' ur the penalties of any lower 

guilty of anv offence described in or defined i cla8Si shall | H: tried in flic same manner and be 
by, the said schedule, shall be. liable to such j 8U i/. ec t to all the same rules of procedure as if 

miniKlltn*»nt nu iu fliorain annmr.turl in rnonanf ' Sr . . « * • . I * t 


punishment as is therein appointed in respect 
of such offence. 

“ 2. That after the passing of this act, the rule 
of law whereby a married woman charged with 
the commission of any crime is, in case her 
husband be present at the time, presumed to j 
have acted under his coercion, unless it appear i 
that she did not so act ; and all rules of law I 
contrary to the provisions of chapter 1 of the j 
said schedule shall be, and the same are hereby j 
repealed and annulled.* 1 


such last-mentioned offence were by the 
schedule declared to he a misdemeanor.* 


said 


SELECTIONS FROM CORRESPON- 
DENCE. 


ENFRANCHISEMENT OF COPYHOLDS. 


I rejoice to see that the Copyhold Goin- 
j inissioners in their recent report recommend 
3. That no person shall, after the passing ! the compulsory abolition, of harlots, and I trust 
of this act, be liable to prosecution by any in- j the next session of parliament will not pass 
dictment or infoTmatiou in respect of any of- j without a legislative enactment on the subject, 
fence against the person not included in the said j Such a measure will be one step more in the 
schedule. j right direction towards the entire abolition of 

“4. Provided that nothing hereinbefore con- ! copyhold or customary tenure in the kingdom, 
tained shall exempt any person from prosecu- j It is manifest that its continuance is a bar to 
tion by indictment or information in respect of , improvement, for who will build on copyhold 
any offence against the person not included in I land to he subject to pay lines on the rack rent 


the said schedule in any case where, by any act ! of the bouses built thereon i 
or acts or parliament, persons committing such 
offence are made specially punishable on ac- 
count of the party against wtiom or the place 
wherein such offence is committed. 5 


4 * • Upon the subject of marital coercion, see 
the note to article 9 of section 1, of chapter I. 
of the schedule. 

. “ b The necessity for this provision as an 
exception to section 3, is occasioned by the 
limited nature of the digest now submitted to 
your Majesty, should it be proposed to pass it 
into a law before the completion of the whole 
digest of crimes and punishments. No such 
clause would be necessary if the whole digest 
were completed. The following are examples 
of; the offences to which the above provision is 
intended to apply, viz. : treason in shooting at 
the queen, the offence of striking a judge whilst 
in the execution of his office, &c., &c. 


Sknkhchal. 


SCHOOLMASTERS 9 LOSSES. 

According to the French code of laws, if th^ 
parent of a child neglect to pay the school- 
j master for his education, the child, in consider- 
ation of the benefit be lias received, is bound 
within a limited period after attaining his ma- 
jority, to pay for his education. 

Might not such a principle be advantageously 


“ c The object of the above clause is to make 
the system of procedure at present applicable 
to felonies and misdemeanors, applicable to the 
offences contained in the schedule, according 
to the provisions of the above clause, until 
your commissioners shall have considered the 
whole subject of the degrees of crimes and 
trial of offenders.” 
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adopted in England ? The Jose annually sus- 
tained by the masters of academies by the 
bankruptcy or insolvency of the parents is 
verjncousiderable. 


SUPS OF LAND ON ROADSIDE. 

In reply to “ A. H. 11./' page 448, Legal 
Observer, vol. J2, I would mention that the 
right in the adjoining landowner to the narrow 
slips of land lying between inclosed grounds 
and a public** road accrue by virtue of the com- 
mon law of presumption, and not under the 
statute law. The leading case, it is appre- 
hended, is Doe dem. Priny and Roberts v. 
Pearsey, 7 Barn. & Cress. 304, and Lord 
Tenterden, in Steele v. Pricket t 9 c 2 ' Starkie, 
4G3, explains the reasons which support the 
law in Doe d. Pearsey. 

J. P. 


ANALYTICAL DIGEST OF CASES. 

REPORTED IN AI.L TUB COURTS. 

Hailfoag Cfa*e#. 

[Before resuming the regular series of 
points decided in the Common Law Courts, it 
may be convenient to select the decisions re- 
lating to Railways, which interest a large class 
of readers. 

The eases in the common law courts on the 
construction of statutes will follow next.] 

ACTION, NOTICE OF. 

See Notice of Action. 

AWARD. 

See Bridye , 2. 

BRIDGE. 


bridge; and that nothing therein contained 
should prejudice or affect the right or title of 
the plaintiff to the bridge or ferry, or the tolls 
payable in respect thereof. The railway com- 
pany, upon tne opening of their line, dug a 
canal to the river, ana, by means of a steam 
boat, conveyed their passengers, &c., from 
their terminus to a part of Yarmouth much be- 
low the site of A*s bridge. 

On a motion for an injunction to restrain the 
railway company — Held, that, where the in- 
jury is small, ana the means of approximating 
very nearly to the amount of the probable 
damage are given, and where there is no reason- 
able ground for apprehending an infringement 
of right by others, the court will not prejudice 
the legal question by granting an injunction, 
but will put the parties on certain terms until 
the decision of the legal right. 

That where the court is not clearly satisfied 
with respect to the legal right, it will be guided 
by the balance of inconvenience. 

That irreparable mischief or extreme damage, 
which cannot afterwards be compensated, or 
the impossibility of ascertaining tne proximate 
amount of damage, will afford sufficient reasons 
for the interference of the court. 

That where the whole question is fully be- 
fore the court by affidavits, so that the points in 
dispute are sufficiently and distinctly raised, 
the court will direct an issue upon an interlo- 
cutory application. 

That where the only remedy given by an act 
is by recovering penalties de die in diem , in a 
summary way, the court has the power of pro- 
tecting, by injunction, the right of the person 
in whose favour such remedy is given. Cory 
v. Yarmouth and Norwich Railway Company y 
3 Car. & Ol. 52 4, (per V. C. fViyram.) 

Cased cited in the judgment t' Bacon v. Jones. 
4 Myl. &. Cr. 433 ; Jluzzey v. Field, 2 C„ >L, 
A It. 4 32 ; 5 Tyrw. 855 ; Marnier v. Plane, 1 4 
Ves. 130. 


1. Ferry . — Injunction . — Issue on interlocu- 
tory application. — A., being seised of a ferry 
over the river Bure, obtained an act of parlia- 
ment enabling linn to substitute n bridge for 
the ferry, anil enacting that any persons who | 
should evade the tolls >>y conveying passengers, ' 
&c., over the river otherwise than by the bridge, 
should subject themselves to a penalty of 40s. • 
for every such offence, to be recovered in a 
summary way before a justice of the peace, and i 
levied by distress, and in case of insufficient! 
distress, a power was given of committing the 
offender ; any party aggrieved might apiieal to 
the quarter sessions, but it was enacted, that 
no order or proceedings under the act should 
he removed by certiorari , or any other suit or 
process to any court of record at Westminster. 
The Yarmouth and Norwich Railway Company 
purchased of the owner of the ferry a piece of 
land for a terminus, within the undoubted 
Uuute of the ferry, and a clause was inserted in 
their net, that they would not erect a bridge 
over die river Bure, without the consent of tee 
p la int i ff or owner for the time being of tee 


2. Award. — Easement for temporary pur- 
poses . — The plaintiffs being obliged, in order 
to carry out the purposes of their act, to cross 
the defendants’ railway, and having, under 
their original act, only a power to cross with 
the consent of the defendants, applied to par- 
liament for another act to enable them to build 
a bridge over the defendants’ railway without 
such consent. The second act gave the plain- 
tiffs power to build such a bridge, provided 
that the width between the abutments thereof 
should not be less than 26 feet, measuring the 
same in a line at right angles to the defend- 
ants* railway, and that no part of the under 
side of the soffit of the bridge should come 
within 16 feet of the surface of defendants’ rail- 
way; and provided that such bridge should be 
constructed of such materials and m such 
manner as should be agreed upon between tee 
plaintiff^’ engineer and tlie engineer of the de- 
fendants’ railway; and in case the defendants’ 
engineer should not within three weeks after 
the pkrintiflb’ engineer should have submit te d 
to ham a {dan of the p r o posed bridge, s i g nify 
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bh assent thereto, hen it should be referred to 
the surveyor of bridges for the county, whose 
decision should*be binding and conclusive on 
all parties. 

The defendants* engineer not having given 
his assent to the plan submitted by the plain* 
tiffs* engineer within three weeks, the plaintiffs 
submitted their plan to the county surveyor, 
who made his award, with a plan, from which 
it appeared that the abutments of the proposed 
bridge must necessarily rest on the defendants* 
land on each side of their rails. 

The defendants prevented the plaintiffs from 
building their bridge according to this plan, 
whereupon they purchased land upon which to ! 
build the abutments, and submitted a new plan 
to the defendants* engineer. No notice having 
been taken of this new plan the plaintiffs refer- 
red it to the county surveyor, and a day was 
fixed for proceeding on the reference. The de- 
fendants did not attend the reference, but built 
up walls which rendered it impossible for the 
plaintiffs to erect their bridge ; whereupon they ! 
filed a bill, praying an injunction which would I 
in effect be mandatory, and compel the defend- 1 
ants to pull down their walls, and withdraw all j 
obstructions to the plaintiffs proceeding in 
their works. 

On a case stent for their opinion, the Court 
of Exchequer decided as follows ; — 

1. That the plaintiffs had no right, without 
the consent of the defendants, to construct Uie 
bridge according to the first award of the 
county surveyor. 2. That, as he had no power 
to direct a bridge to be built upon land with- 
out the consent of the owner, his first uward 
was not binding, and he was at liberty to make 
another. 3. That the abandonment by the 
plaintiffs of the first award did not operate as a 
release of their right to build a bridge over the j 
railway. 4. Thft they had a right to place 
temporary scaffolding, .&c., on the land of 
the defendants, if necessary for the construction 
of the bridge. 

A court of law having decided the legal right ! 
in favour of the plaintiffs, the Vice-Chancellor 
accordingly granted the injunction sought by 
the hill, with a proviso, that it should be exer- 
cised bond fide, and so as not at any time or in 
any manner to obstruct or interfere with the 
traffic of the railway. The Great North of Eng- 
land , Clarence and Hartlepool Junction Railway 
Company v. Clarence Railway Company , 3 Car. 
& OL 605. 


CALLS* 

1. Notice of calls . — Promise to pay. — Joint 
clerks* — Qualification of trustees. — By an act, 
(11 Geo. 4, and 1 W. 4, c. lxix, as. 1, 2, 3,) cer- 
tain trustees were created for the purpose of 
building a bridge. 

Section 6 qualified and disqualified certain 
persons ior trustees, and imposed a penalty on 
persona elected or appointed trustees acting as 
such without being qualified, or without taking 
the >oath prescribed by section 6, but provided 
that all acts of pcssoaa acting as trustees, 
though not duly qualified or disqualified, pre- 


vious to their being convicted of the offence, 
should be valid. 

Section 6 gave the form of the oath, and 
enacted, that no person should be capable of 
acting as a trustee, (except in administering 
the oath,) until he should have taken and sub- 
scribed it, which oath it should be lawful for 
any one of the said trustees to administer, and 
which, so taken and subscribed by each trus- 
tee, was to be entered iu the book of their 
proceedings. 

Section 11 directed the trustees to keep a 
book, ami to make proper entries therein of 
the names of the trustees who should attend 
the meetings, and of all orders and proceedings 
relative to the execution of the act ; aud that 
the chairmairof every meeting should subscribe 
his namS at the end of the proceedings of the 
said trustee's at such meeting, and that such 
book should be admitted in evidence. 

Section 85 provided, that persons who 
should agree to give or lend any money to- 
wards carrying the act into execution should 
pay the same to the treasurer of the Baid trus- 
tees, as the trustees should order and direct ; 
and that if any person should neglect or re- 
fuse to pay, the trustees might sue for aud re- 
cover the same in the name of their treasurer 
by action of debt or on the case. 

Section 109 enacted, that in all cases where 
it might be necessary for the trustees to 
give any notice under the net, such nolice 
should be in writing or print, and be signed by 
them or some of the trustees, or by the clerk 
or clerks for the time being to the said trusts s 
by their order. 

In an action against a defendant, who had 
agreed to lend the trustees 25/., for nonpay- 
ment of calls — Held, 

1. That an agreement to lend the 25/. might 

be inferred from a paper signed by the defend- 
ant, which referred to an engagement to sub- 
scribe a certain sum therein set against his 
name, coupled with proof of payment by him 
of an earlier call corresponding to that on 25/., 
and of his taking a receipt for a call on a loan 
of that sum ; and that such agreement was not 
within section 4 of the Statute of Frauds, 
(29 Car. 2, c. 4,) though a prospectus had pre- 
viously issued stating that the whole sum 
would not be (nor was it) called for within a 
year. , 

2. That the action on an agreement to give 
or lend might be brought either in debt or 
case. 

3. That notice of a call, though not expressly 
required by the statute, was necessary. 

4. That it was sufficient to allege in the de- 
claration that the calls were made by order of 
the trustees, and that defendant had the notice 
of the calls, to wit, by notice in writing signed 
by the clerks to the trustees, and (at all events 
after verdict) without stating that the notice was 
given by order of the trustees. 

5. That an order by the trustees to pay the 
call into a certain bank to the account cl the 
tr e a su rer to the t matces was sufficient. 

6. That a notice in the names of the clerks, 
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but signed only by a clerk in their employ- 
ment, was insufficient, and when tiroved to 
have been the only one given to the defendant, 
was not cured by his subsequent promise to 
pay ; but where not proved to have been the 
only one given, a good notice might be inferred 
from the fact of such promise to pay. 

7. Semite, That signature by one of two 
joint clerks in the name of both would be suf- 
ficient. 

fl. That the acts of trustees who had not 
duly taken the oath were invalid. 

9. But that it was sufficient evidence of their 
having been sworn, that in the first page of the 
book of proceedings, the signatures of the 
trustees were subscribed to the, form of the 
oath (which had been copied there with blanks 
for the names,) and that in the proceedings of 
the meetings entries were made that the trus- 
tees whose names were subscribed to the oath 
were sworn at su::h meetings. 

10. That the entries in the book, which were 
made uji by the clerks after the meeting, and 
signed by the chairman of the meeting subse- 
quently, were good evidence ; but that, as the 
statute did not make the book the only evi- 
dence, the absence of an entry might be cured 
by evidence of the express promise to pay. 
Mites v. llough , 3 Car. & Ol. 668, (Q. B.) 

Coses cited in tlio judgment : Southampton Dork 

Company v. KichimU, 2 Car. &01.215; 1 M. 

Si (j. 448 ; Nogina v. Mayor of Evesham, 0 

A. Sl E. 2<>(>. 

2. Subscribers and proprietors. — Signature 
of book. — Stamp of parliamentary deed. — By a 
railway act, (6 \V. 4, c. lxxix,) it is provided, j 
(sect. 129,) that all persons who have sub- j 
scribed, or who shall hereafter subscribe to the ! 
undertaking, shall pay such sums as shall from ; 
time to time be called for, and that in case of 
default, it shall be lawful for the company to 
sue for and to recover the same. Section 130 
empowers the directors to make calls from the 
subscribers to and proprietors of the undertak- 
ing for the time being, and if any owner or 
proprietor shall neglect to pay his rateable pro- 
portion, it shall he lawful for the company to 
sue for and recover the same. Section 125 
provides that the company shall from time to 
time enter in a book the names, &t\, of the 
several persons who shall he or become entitled 
'to shares in the undertaking, and shall deliver 
a certificate thereof to every such proprietor on 
demand, which shall be evidence of his title to 
the shares. 

A defendant had subscribed the parlia- 
mentary contract, but was not registered in 
the hook as a proprietor : Held, that the words 
“ subscriber ” and “ proprietor ” are synony- 
mous in the act, r.nd therefore, that the defend- 
ant was liable as a subscriber in an action 
brought against him under section 129, for 
calls made on the proprietors of the under- 
taking. 

Section 118 enacts, that the proceedings of 
the meetings shall be entered in a book, and 
shall be signed by the chairman of such respec- 


tive meetings, and shall be allowed to be read 
in evidence in all courts, &c. s Held, that the 
signature of the minutes of a previous meeting 
by the chairman at the subsequent one, in the 
following form : — “ Confirmed, W. G., M W. G. 
having been chairman of the previous meeting, 
was a sufficient compliance with the act. 

Semble , that the signature of the parlia- 
mentary deed by each subscriber does not re- 
quire a separate stamp. West of London Rail - 
way . Company v. Bernard , 3 Car. & Ol. 649, 
(QB.) 

Cases cited in the judgment: London Grand 
Junction Railway Company v. Freeman, 2 
Car. St Ol. 468 ; 2 M. ft G.606 ; Southampton 
Dock Company v. Richards, 2 Car. & OL 
215, 1 M. & G. 418; Miles v. Bough, 3 Car, 

& 01.668; 3 Q. B. 11. 845. 

3. Transfer of shares.— By a railway act, 

(6 & 7 W. 4, c. xxxvii, s. 95,) the company are 
empowered to sue subscribers for calls, and the 
directors are authorized from time to time to 
make calls of money from the subscribers to, 
and proprietors of, the undertaking for the 
time being ; and “if any owner or proprietor 
for the time being of any such share shall neg- 
lect or refuse to pay such his rateable propor- 
tion, together with interest, if any, it shall be 
lawful for the company to recover the same by 
action of debt, &c., or the directors may declare 
his shares to be forfeited, and to order them to 
be sold.” And “that, in any action to be 
I brought by the company against any proprietor 
| for the time being of any share, to recover any 
money due in respect of any call, it shall be 
sufficient for the company to declare and allege, 
that the defendant, being a proprietor of a share 
in the undertaking, is indebted to the company 
in such sum of money as the calls in arrear 
amount to, for a call, or so many calls, of such 
i sums of money upon a share belonging to the 
defendant, whereby an action hath accrued to 
! the company by virtue of this act, without set- 
ting forth the special matter ; and on the trial 
i of such action it shall only bo. necessary to 
| prove that the defendant, at the time, of making 
{ such respective calls, was a proprietor of a 
j share in the undertaking,’’ &c. The act enables 
proprietors to sell and dispose of their shares, 
subject to certain rules and conditions, and 
provides, that “ on every sale, the conveyance 
(being executed by the seller and purchaser) 
shall be kept by the company, who shall enter 
in some book a memorial of such transfer and 
sale, and indorse the entry of such memorial 
on the deed of sale or transfer ; and that, until 
' such memorial has been made and entered, the 
seller shall remain liable for all future calls, and 
the purchaser shall have no part or share in 
the profits of the undertaking, nor any interest 
in respect of such share paid to him, or any 
vote in respect thereof as a proprietor; and 
“that no person or corporation shall sell or 
transfer any share upon which any call has* 
been made, after the day appointed for pay- 
ment, unless at the time of such sale or tasnfc- 
fer he or they have paid the full sum of money 
called for in respect of such share.” 
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In an action for a call, the declaration stated 
that the defendant, before the commencement 
of the suit, to wit, on the 6th March, 1838, 
being the proprietor of 50 shares in the under- 
taking, he was indebted to the company in 250/., 
for a call of 5 /. upon each share ; whereby, 
and by reason of the said sum of 250/. being 
and remaining wholly unpaid, the defendant 
still is indebted to the plaintiffs in the same, and 
an action hath accrued, &c. 

The defendant pleaded, that although, on the 
6th of March he was the proprietor of the 
shares, after the making of the call and before 
the same was payable, he duly transferred all 
his shares in the undertaking to one Thompson , 
that Thompson accepted the transfer, and that 
the conveyance was delivered to, and entered 
and memorialised by the company, before the 
call was payable, whereby the defendant ceased 
to be the proprietor of the shares, and to be 
liable to the said call: Held % reversing the 
judgment of the court of C. 1\, that the decla- 
ration was sufficient upon general demurrer ; 
and that the plea was bad, as an argumentative 
denial of the debt. Aylesbury Railway Com. 
pang v. Mount, 7 M. & G. 898. 

CARRIER. 

1. Charge for delivery of goods . — The origi- 
nal bill was filed in June, 1843, and plaintiffs 
thereupon gave a notice of motion, supported 
by affidavits, for an injunction to restrain the 
defendants from making certain charges as 
carriers by railway, which the plaintiffs con- 
sidered to be illegal. On the 1st of July, de- 
fendants applied for time to answer the affida- 
vits, and on the 15th their affidavits were filed. 
On the Oth of September and 23rd of Novem- 
ber, plaintiffs filed further affidavits, and on the 
19th of December, affidavits were filed by the 
defendants in feply. On the 29th of January, 

S lain tiffs opened their case, and on the 29th of 
lay, applied for a day to reserve the argument, 
and the 21 st was fixed. A supplemental bill 
was filed on the 1st of June, and on the 29th 
the hearing was resumed, and the application 
was refused by the Vice-Chancellor of England, 
on the ground of delay, with costs. The Lord 
Chancellor, on appeal, affirmed the judgment 
of the Vice-Chancellor, with costs. 

When a party files a bill, praying an injunc- 
tion, and afterwards moves, on affidavit, for an 
immediate injunction : Held , that that can only 
be granted on the ground, that to wait for the 
decree would be productive of great or un- 
known mischief to the plaintiffs. 

Where a plaintiff does not press on his appli- 
cation, the court will draw the conclusion, that 
it is not of an urgent nature. 

Where an option is given to a party sending 
•packages containing small parcels, to pay ac- 
cording to an average, or to pay for the parcels 
separately, if the principle of an average be 
legal, ana the amount of it reasonable, although 
the alternative requiring the party to pay for 
the separate parcels may be per se illegal , that 
will not render the demand to pay according to 
average illegal; and the court will not grant 


an injunction until the illegality be established 
at law. 

Whether defendants, being carriers only to 
Birmingham, can legally make the same charge 
to An for the delivery of goods at Birmingham 
as they make to B. for delivery of goods at 
Worcester, B. agreeing to give the company 
their whole custom, and agreeing to pay on 
certain articles an increased price. — Quart r 
Bickford v. Grand Junction Railway Company , 
3 Car. & Ol. 538, (per Lord Chancellor.) 

Cases cited in the judgme&t: Parker v. Great 
Western Railway Company, 3 Car. & 01.563; 
Semple v* London and Rirmiughiun Railway- 
Company, t Car. 5c Ol. 120. 

2. Reasonable charges . — By a railway act, 
5 & (f W # . 4, c. evii., s. 163, it is enacted, that 
all persons shall have free liberty to pass along 
and use the railway with carriages upon pay- 
ment of certain rates and tolls. By s. 166, the 
company arc empowered to provide locomotive 
and other propelling power, and to charge for 
the use thereof certain additional rates. Sect. 
167, authorises the company to carry and con- 
vey on the railway, passengers, cattle, and 
goods, and to make reasonable charges for such 
conveyance, in addition to the rates or tolls by 
the act authorised. Sect. 174, empowers them 
from time to time to reduce any of the said 
rates or tolls, and again to raise them, so as 
not to exceed the amount authorised by the 
act; and sect. 175 provides, that the aforesaid 
rates and tolls shall at all times lie charged 
equally and after the same rate per ton per 
mile throughout the whole of the railway, in 
respect of the same description of articles, mat- 
ters, or things ; and that no reduction or ad- 
vance in the said rates or tolls shall, either 
directly or indirectly, be made partially, or in 
favour of or against any particular person or 
company, or be confined to any particular part 
of the railway, but shall extend to the whole of 
the railway, and to all persons whomsoever 
using the came or carrying the same descrip- 
tion of articles, Sec. thereon. By a subsequent 
act, 2 Viet. c. xxvii, a similar provision is made 
for charges by the said acts authorised to be 
made for the carriage of passengers, goods, &c., 
to be conveyed by the company, or for power 
and carriages supplied by them. 

The company acted themselves as carriers, 
charging the public at the rates specified in 
their printed mils for carnage, including the 
collection, weighing, loading, unloading, and 
delivery of the goods. They also earned goods 
for other carriers, allowing them a certain de- 
duction for the trouble of collecting, &c., which 
was performed by the carriers. In their deal- 
ings with a particular carrier, they refused to 
make such allowance, but were willing to per- 
form for him all the things which formed the 
consideration for that allowance, and which, in 
fact, he performed for himself. 

Held, that the company were not justified in 
| withholding the allowance from such carrier, 

| and therefore, that the charges to him were not 
equal or reasonable. 
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NOtiexovcAku. 

See Oath, J. 

PUACHAeS. 

Title ,— A railway act gave the company 
power to agree with the owners of land which 
they were empowered to fake for the pmr~ 
poses of the railway, for the absolute purchase 
of their interest therein ; and provided, that if 
any difference should arise between them as to 
the value of the lands, or the compensation to 
he made in respect of them, or by reason of 
absence the owner Bhould be prevented from 
treating, or if he should foil to disclose or 
prove his title 4o the lands, &c., the amount of 


*14 

The dovspaftwutade the fo 
as to charges for carriages, in their deafmg* 
with the public and with carriers. In the case 
of the public, if there were several packages 
from one consignor to several consignees, or 
vice vert/d, the charge was made upon the ag- 
gregate weight : in the case of earners, if there 
were several packages consigned by or to dif- 
ferent individuals, the charge was upon the 
separate weight of each package, unless it was 
known that more than one package belonged I 
to the same sender, or was going to the same ' 
consignee, in which case they were charged on 
the aggregate weight. In all casds of carriers, 

the company dealt with and recognised the B , 

carrier only as their consignor or consignee of I compensation should be settled by a jury in 
the goods. . [ the manner mentioned in the act. Another 

Held, that they were bound to treat,, them so ! clause provided, that if the owner of any lands, 
for nil purposes, including the mode of charg- j on tender of the purchase money or compeusa- 
ing in the aggregate, and had no right to make ! tion, should be payable to the satisfaction df 
a distinction in thnt respect between them and J the company, or if he should be gone out of 
individuals. | the kingdom, or could not be found, or should 

Held, also, that the extra charges which were j refuse to convey, it should be lawful for the 
paid by the plaintiff in both instances might be company to deposit the purchase money or 
recovered hack in an nction for money had and j compensation payable in respect of such lands 
received, being payments not made voluntarily, | in the Rank of England, in the name of the 
but in order to induce the company to do that Accountant-General, and thereupon all the in- 
which they were bound to do without them. terest in such lands, in respect whereof such 
Such acts of parliament are to be construed j purchase money or compensation should have 
strictly against the parties obtaining them, and ; oeen so deposited, should vest absolutely in 
liberally in favour of the public. Parker v. [ the company : Held, that this latter clause ap- 
Great Western Railway Company , 3 Car. & Ol. | plied prospectively to the period after the pur- 
563, (C. per Tin dal, (\ J.) j chase money was agreed upon, or the amount 

Cases cited in tlio judgment : Tickford v. Grand of ™mpensation was settled by the jury; and 
Junction Railway Company, 3 Car. & Ol. therefore that the company could not immedi- 
103; to M. & W. 399; — — v. Piggott, in ately upon the finding of the jury, pay the 
Cartwright v. Rowley, *2 Esp. 793, amount awarded by them into the Court of 

Chancery, and take possession of the land, but 
must first call upon the owner to make out a 
title to their satisfaction, although before the 
footpath. assessment by the jury he had failed to disclose 

See Road, or prove his title. Doe d. Hutchinson v. Man- 

ch ester. Bury , and Rossendale Railway , 14 M. Sc 
INJUNCTION. !W. 687. 

See Bridge, 1. 


See Bridge , 1 . 


FERRY, 


NOTICE OF ACTION. 


ROAD. 


in- i* n -i Convenience of public. — Bed of road does not 

T 1 R, 7 r 1 ir VT“ I include footpath . — By a railway act, (6 & 7 W. 

™y« Act ’ </ W. 4. nnd 1 Viet c. out.) the l 4f e . cxl . s .' 94>) a c £ mpany we 

‘mnnflnv amnAtUAMil In nn.1 .. - . J . 


" ‘ pers0 "l werc - 0 have l * e j roads, border to carry the same over, under, 
’ M , ® * 10 s<lme ’ ' carriages properly • or by the side of the railway, subject to the 

u P on payment °f tolls; and the I provisions and restrictions of the said act. By 
S - empowered to provide locotno- Mother act , (7 \V. 4, and 1 Viet. c. x.riv.) en* 
1 CBmages the < M » v «y* nc « of 1 abling them to vary their line, they were authc 

nn arti !« Li?J?®i!i r, | i* "’*1 * 1 * 0 « n “ cted > ' rised (s. 38) to carry the line of railway across 

‘“ a ‘ n ° act,on ^.°. uld brought against any a certain turnpike road, by means of a bridge 

? r 0 .T te . d . to ; of the width of' 30 feet at the least, and for that 
domunmnuiiM of the act, without twenty ! purpose t0 lou . er ,h e then present bed of the 

J* ' , UrU ?’ tl»at the company were t0 & proT ided that, in case it should be expe- 

t wher f. * n ac ‘* on *** j dient to lower the surface of the road fertile 
: K t agamst them for negligence in carry* purposes aforesaid, then it should not be lawful 


mg a passenger, as they were sued merely as 
corners, and not for anything done or omitted 
under tile act. Corpus v. Jjandau mnd Brighton 
McHmy Company , ID.&M. 608* 

^Ifohe *Nvd in the judgment: Palmer v. Grand 
Junction Railway Company, 4 M.& W. 740. 


for the company to lower or alter the present 
bed of the road, unless the same should be 
lowered on both aides of such bridge so as to 
leave a certain mchnation; and that the com- 
pany should make all new fences, foe., and re- 
layand reform die road. 
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The company made a bridge 30 feet wide, 
over a turnpike road 42 feet wide, consisting 
of 30 feet carriage way and two footways of 
6 feet each. They lowered the carriage way of 
the road, but left the footways at their original 
level. 

On the trial of certain traverses to a return 
to a mandamus which had issued to the com- 
pany to reform the road, and to lower it the 
whole width of 42 feet, the jury found — i. That 
the company had not so lowered the road* 
2. That they had reformed the road in compli- 
ance with the act. 3. That the road so made 
by the company was more commodious to the 
public than if tlie whole road had been lowered 
to the full width of 42 feet. 

The Court of Queen’s Bench held, that the 
word “road " meant the whole road, including 
footpaths ; and therefore, that the company 
had not reformed the road as required by the 
act; and that the finding of the jury upon the 
last issue, as to its being more commodious, 
was not sufficient to dispense with a compliance 
with the language and meaning of the act. 

On judgment that a peremptory mandamus, 
non obstante veredicto , should issue, and the 
prosecutors recover their costs. Held, by the 
Court of Exchequer Chamber, that it was not a 
good return to the mandamus, that the car-' 
riage road and footpath as they now exist are 
more commodious and convenient to the pub- 
lic, &c., than if lowered as required by the writ. 
But held, (reversing the judgment of the Court 
of Queen’s Bench,) that, by the words in tlie 
8Sth section, “ bed of the said turnpike road,” 
the .act intended that the carriage road only 
should be! owered ; and that the full breadth of 
the former carriage road was not intended to 
he preserved under the bridge, but only as lo 
the part of the road lowered as it descends to 
the bridge on ofle side and ascends from it on 
the other. Manchester and Heeds Railway 
Company v. The Quern, 3 Car, & Oh 633. 
(Exchequer Chamber.) 

STAMP. 

Sec Calls, 2. 

TITLE. 

See Purchase. 

TOLL 8 . 

Coals . — Construction of ambiguous enactments . 
— In railway acts, any ambiguities in a clause 
imposing tolls or duties, is to be construed 
against the company, and in favour of the 
public. 

By a railway act, (1 & 2 G. 4, c. xliv. s. 62,) 
a company thereby incorporated; (the Stockton 
and Darlington Railway Company,) were em- 
powered to demand for articles conveyed by 
their railway — u For all coal , &c., such sum 
a® the company shall appoint, not exceeding 
4 d. per ton per mile.” “ For all, &c. articles 
for which a tonnage is hereinbefore directed to 
he paid, which shall pass the inclined planes 
upon the said railway, such sum as the com- 
pany shall appoint, not exceeding It. per ton.” 
** And for all coal which shall be shipped tn/Ae 


port of Stockton-upon- Tees qforesaid , (the oidjf 
previous mention of the port being in sect. 1» 
where it , is described as the port and town qf 
Stockton uponTee$,)for the purpose qf exporta- 
tion, not exceeding one halfpenny per ton per 
mile.” 

Under the authority of a subsequent set* 
(9 G. 4, c. lxi,) another railway company (the 
Clarence Railway Company) constructed a rail* 
way from a place on the river Tees called Poff 
Clarence, communicating with the Stockton 
and Darlington Railway, at a place called Sim 
Pasture . 

Held , that the coal shipped for Isondon was 
chargeable only with the duty of one halfpenny 
per ton per mile, as being coal “shipped tot 
the purpose of exportation.” 

* Hellf , ajso, that coal shipped for exportation 
was liable to the inclined plane charge. 

Held, also, that Port Clarence and Middles- 
brough, both ports in the river Tees, and with- 
in the legal limits of the port of Stachton-upon - 
Tecs, were for this purpose within the port qf 
Stockton-vpon-Tees. Stockton and Darlington 
Railway Company v. Barrett , 7 M. & G. 870. 

Casrs cited in the judgment : Hull Dock Com- 
pany v. Browne, 2 li. tk. Ad. .MI; GiUliut v. 
Gladstone, It Mast, l»7&. 

TRANSFER OF SHARKS. 

See Calls, 3. 

TRESPASS. 

Crossing railway. — Compensation. — A rail- 
way act (6 & 7 William 4, c. cvi. k. 28), 
empowers “ the owners and occupiers of 
lands, through or upon which the railway 
or other works arc intended to be made, to 
agree to accept satisfaction or recompense for 
the value of such lands, and also compen- 
sation for any damage, by them sustained by 
reason of the severing or dividing of such 
lands, and for any damage, loss, or incon- 
venience sustained by them by reason of 
the taking thereof, &c. ; and in case the 
company and such parties shall not agree as 
to the amount of compensation, &t\, the same 
shall be ascertained by the verdict of the jury 
(if required) as thereinafter directed.” Sect. 29, 
•* for settling all differences between the com- 
pany and the owners and occupiers of any land 
taken or damaged, or injuriously affected byt 
the execution of any of the powers granted by 
the act,” provides for the summoning of a 
jury by the sheriff, to inquire of, assess, and 
give a verdict for the money to be paid for the 
purchase of such land, or by way of compen- 
sation (inter alia) for or by reason of the se- 
vering and dividing the same from other lands. 
Section 31 directs, that such verdicts and the 
judgments thereon, being first signed by the 
person presiding, shall be deposited with, and 
kept by the clerk of the peace for the county, 
among the records of the quarter sessions, and 
shall be deemed records to all intents and pur- 
poses, and that suefcf records and true copies of 
them shall be evidence. Sect. Ill enacts, that 
in every case m which the owners, Ac. of any 
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lands shall, in their arrangements with the not being a^&qlipitor of this court- He also 
dcmjtaiyphate agreed to receive compensation a$ked for the post's of the application. 
farMfar, &c., or passages, instead ortKe same Mr. C. P. Cooper, on behalf of the plaintiff* 
Wring Greeted by the company for the purpose asked that permission might be given-to sub- 
©^facilitating the passage to and from either stitute the name of a solicitor. The plaintiff 
side of the lands severed or divided by the said was not aware at the time of filing the bill, that 
railway, it shall be lawful for such owners, &c , the certificate had not been taken out. 
to puss or cross the railway from one part to the Mr. Toller then applied to withdraw the an- 
other of the lands so severed ana divided, nearance of the defendant, or that he might 
otherwise than by a bridge, &c., to be erected have an opportunity of demurring, 
at the charge of such owners. Sec. 216 autho- Mr. C. A Cooper observed, that the other 
rises the owners, &c., of lands through which defendants were not represented on this oc* 
the railway shall be made, (except in cases ! casion, and if the bill was taken off the file, 
where the company shall have made proper 1 they would have no opportunity of obtaining 
communication,) to pass and repaes directly their costs. 

over the part of the railway made upon their Vice-Chancellor Bruce . Let the person 
lands, for the purpose of occupying them ; whose name is to be substituted personally ap- 
which right, by section 217, is to cease as soon pear, and 6tate his willingness to allow his 
as the company shall have constructed proper name to be used for this purpose. Let the 
bridges, &c. registrar satisfy himself that the person so ap- 

An owner of land severed by the railway pearing was a solicitor of the court. Let the 
claimed compensation from the company ; the defendant who moves, have his appearance 
question was submitted to a jury, who awarded dated as of this day, and let the plaintiff and 
to him compensation, on the footing that there the gentleman whose name now appears upon 
was to be a total separation of his land, without the bill as solicitor, pay the costs of this ap- 
any communication being made, and he re- j plication. 

ceived the payment as such compensation : July 27. — It having been mentioned that no 

Held, that this was an arrangement with the solicitor had appeared for the purpose of hav- 
coinpany under sect. Ill; and that the owner ring his name put upon the bill, 
of the land afterwards crossing the railway for His Honour directed all the proceedings 
the purpose of the occupation of his land, uas against the defendant to be stayed until further 
a trespasser within the 3 & 4 Viet. c. 07, s 16 order, and the costs to be paid as before 

directed. 

VirMnjanrcUQY aiLUgram. 

Whitmore v. Ryan . March 28, 1846. 

5c OI. 637, (Exchequer.) t orders of may 1845. — service abroad.— 


at, as it was proved that the verdict of 
the jury had never been recorded under sect. 
31, parol evidence of it, and of the grounds on 
which it proceeded, was admissible. Manning j 
V. Eastern Counties Rail wan Company , 3 (Jar. 


TRUSTEES, QUALIFICATION OF. ] 

i. See Calls , 1 . j 

RECENT DECISIONS IN THE SUPE-, 
RIOR COURTS. \ 

RUPORTKD UY BARRISTERS OF TUB SEVERAL ! 

COURTS. j 

VirMTtanrdlor $tnigf)t 13rurc. 

Rich unison v. Moore. July 23 and 27. 

SOLICITOR. — TAKING OUT CERTIFICATE. — 

* COSTS. 

Where the solicitor t chose name appeared to 
the hilt on beha(f of the plaintiff \ had not 
taken out his certificate , the court upon 
motion to take the hill off" the file for irre- 
gularity , ordered the name of another solici- 
tor to be substituted » and gave social eft. 
r actions for ensuring accuracy , and bonfi 
fides ordering the plaintiff, and the party 
whose name had been used as solicitor to 
the bill , to pay the costs of the application. 

rd'-Mu. Tbf/er moved on behalf of one of the 
odefttadanis, that the bill might be taken off the 
irregularity, the party, whose name ap. 
tqptawfttapon the bill as the plaintiff’s solicitor, 
bfltt tearing taken out his certificate, and in fact, 
3<fj bit/; ' v -' ' 


jurisdiction. — 2 Will. 4, c. 33, and 
4 & 5 Will. 4, c. 82. 

f 

A bill was filed by assignees , praying an ac- 
count of mercantile dealings between the 
bankrupt and the defendant , who was resi- 
dent in Dublin. The court, under the 33 rd 
Order of May , 1845, in November of that 
year . gave leave to serve a subpoena , for 
the defendant to appear and answer in 
Dublin ; and no appearance having been 
entered on the 22 nd of November following, 
leave was further giren to the plaintiffs 
to entei' an appearance for the defendant. 
Upon motion to discharge both orders , and 
to expunge the abearance, upon the ground 
of want of jurisdiction, the court refused to 
interfere , it appearing that the defendant 
had been in England since the filing of the 
bill, and it held that the orders were per- 
fectly regular. 

Mr. Wood and Mr. Metcalfe , on behalf of 
the defendant* moved that two orders, dated 
respectively the 20th November and the 22nd 
December, 1845, might be discharged, and that 
the record and wilt clerk might be ordered to 
expunge the appearance which bad been en- 
tered Tor the defendant. The plaintiffs were 
assignees of Dye*, a bankrupt, with whom the 
defendant had had dealings, the latter, haying 
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formerly carried on business at Barcelona, but 
being now resident in Dublin. The bilb which 
was filed in November, 1842, prayed an account 
of dealings between the parties. On the 20th 
of November, 1845, the plaintiffs obtained 
leave under Order 33, (Art. 1 & 2), of May, 
1845, to serve a subpoena for the defendant to 
appear to and answer the bill in Dublin, or 
within 20 miles thereof. By this order, two 
weeks from the time of such service were given, 
within which the defendant was to appear. 
Eight weeks from the time of the said service 
were given, within which he was to plead, an- 
swer, or demur, (not demurring alone,) or to 
obtain from the court further time. If the de- 
fendant demurred alone, he was required to do 
so within two weeks from such appearance. 
The defendant not haring appeared, the plaintiff 1 , 
on the 22nd of December, 1845, obtained 
liberty to enter an appearance for the defendant, 
the order of this date reciting that of November, 
the service of the order, the subpoena, and copy 
of the bill upon the defendant at his office in 
Dublin. 

In support of the motion it was contended, 
that the court, prior to the Orders of May, 1845, 
could have no jurisdiction in a suit against a 
party resident in a foreign jurisdiction. The 
3 & 4 Viet. c. 94, under which those orders 
were made, did not contemplate enlarging the 
jurisdiction. The statute only related to “ al- 
terations” in "the process, pleadings, and 
course of proceedings” in the “ form of writs 
the mode of sealing them, the "form and mode 
of filing bills, answers,” &c., and of obtaining 
discovery, taking evidence, and of obtaining 
relief. The court had no practice to alter as to 
parties, over whom it never posseted any 
jurisdiction. The 33nl Order empowered the 
court to give leave to serve defendant out of 
the jurisdiction*in “ff/iy” suit. The statutes 
2 W\ 4, c. 33, and 4 & 5 W. 4, o. 82, only au- 
thorise service abroad in suits which relate to 
land, or government, or public stock, or shares 
in public companies in this country. In Buch- 
anan v. Rucker , (9 East, 192,) a question arose 
as to the effect of a judgment obtained there 
against a party absent from the Island of To- 
bago. Ix>rd Ellenhorough said, “ By persons 
* absent* from the island, must necessarily be 
understood persons who have been present and 
within the jurisdiction, so as to have been 
subject to the process of the court, but it 
can never be applied to a person who, for aught 
that appears, never was present within nor 
subject to the jurisdiction.” ( Dillon v. Alvarez , 
4 Ves. ; Douglas v. Forrest , 4 Bing. 703 ; 
Shaw v. Lindsey , 18 Ves. 49G; Fernandez v. 
Corbin, 2 Sim. 544 ; M‘ Master v. Lomas , 2 
My. & K. 32 ; Cameron v. Cameron , ib. 289. 

Mr. Romilly and Mr. Willcock appeared for 
the plaintiff. 

Sir James IVigram, V. C. I do not intend 
to express any opinion, whether an act of par- 
liament, in words commensurate with the terms 
of this order would be proper in an inter- 
national point of view, nor whether foreign 
countries might bo reasonably expected to treat 
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such an act as conclusive upon an absent 
party, who has not appeared to a subpoena 
served upon him in a foreign country. I shall 
also abstain from considering whether the 
framers of the act intended giving to the judges 
of the Court of Chancery, by whom the Orders 
of May, 1845, were framed, power to make an 
order Jike that in question. The only point 
which I have left myself at liberty to consider 
is, whether the 33rd Order does, in fact, give 
the court power to make the order uow sought 
to have discharged, and if so, whether it has 
been properly exercised in this case. After 
hearing the argument of Mr. Wood, I feel no 
doubt as to the effect of the order. It gives 
the court a discretionary power in any suit to 
order ^lie service of a sul> prana upon a defend* 
ant abroad. It has been admitted necessarily 
and properly, that the case must he dealt with 
as though the orders themselves had been em- 
bodied in and formed part of the act of uarlia- 
ment ; and if that be so, it is impossible to 
doubt the interpretation of the order. I do not 
deny that for some purposes, there is great 
weight in the observation, that the court in this 
view of the question would, in substance, be 
empowered to sen e a subpoena upon a foreigner 
who has never been within the jurisdiction, or 
a subject who lias not been within the juris- 
diction within two years before the filing of the 
bill. But my opinion is, that the order doeB, in 
its terms, give the court that authority, but in 
such cases it would exercise a discretion, and 
then I do not see how it would in any respect 
violate the rules of natural justice. On the 
other hand, if the argument were carried to its 
full extent, I should be compelled to hold, that 
if a party in England expressed his intention im- 
mediately to go to Boulogne or Dover, as other- 
wise he would be served with a suhprana, and 
he went there accoi duigly, the court could not 
order him to be served there. This order does 
not give the plaintiff a right to call upon the 
court in every case absolutely to order service 
of the subprana abroad, but merely gives it the 
power of doing so in the exercise of its dis- 
cretion, which is governed by the circum- 
stances of each particular cases. 1 can con- 
ceive cases in which it would be very proper to 
serve an Irish gentleman living in Ireland, 
where there are courts of competent jurisdic- 
tion, with a subpoena in the manner pursued 
here. The material question is, whether the 
defendant has due notice of the proceedings 
here, so that he may come and make his de- 
fence, and not whether he receives such notice, 
either a( Boulogne or Dover. I therefore wish 
to hear counsel further, exclusively to this 
point, namely, whether this was a casein which 
the discretion of the court has been properly 
exercised. 

The plaintiffs’ counsel were then heard upon 
the question of the propriety of the order, under 
the circumstances disclosed by the affidavits on 
both sides, which were somewhat conflicting, 
but from which it appeared, that the defendant 
had been in England in September, 1843, and 
in communication with the assignees and the 
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brtbll&trt. It was alleged on the one side, but 
denfedon the other, that he had agreed upon 
fttSrtr occasion to accept service at any. future 
time, if it should be determined to prosecute 
the suit, for the compromise of which there ap- 
peared then to have been some negotiation. 

Mr. Wood was heard in reply. . 

Sir James Wigram , V. C. If I had been as 
well aware at the time I made the order for 
service as I am now, of all the facts of the case, 
probably I should not have made the order 
unless the plaintiffs had explained more dis- 
tinctly than they have now done, why they did 
not file their bill in Dublin instead of doing it 
here. The order, however, is in my opinion 
regular, and there has been no improper con- 
cealment on the part of the plaintiff in obtain- j 
ing it. The question is, what is to be done in ■ 
the existing state of things. I give both parties j 
credit for intending to speak the truth. 1 have ; 
no doubt that the plaintiff intended serving the | 
defendant with a subpoena in 1843, before he ; 
returned to Ireland, if the suit were not com- j 
promised. The defendant might have been j 
alive to that, and yet, without conceiving him - 1 
self under the obligation of telling them what J 
he was going to do, he might have taken them 
by surprise by going back to Ireland sooner 
than they expected. It is clear that an op- 
portunity had offered itself of serving the de- ; 
fondant in this country, of which advantage 
would have been taken if he had not returned 
to Ireland sooner that was expected, lly al- 
lowing the appearance to stand, I do not place 
the defendant in a worse situation than he 
would have been in if he had been served upon 1 
tliat, or any other occasion here, at the same 
time l do not know why the plaintiffs did not 
file they* bill in Ireland. However, what I have 
to consider is, whether the order having been ! 
regularly served, there is any reason for dis-‘ 
charging it. There is no ground for believing! 
that, the defendant is in a worse situation by| 
the bill having been filed here, than he would 
have been had it been filed in Ireland. I con- j 
aider that the 33rd Order does not give the 
plaintiff a right to call upon the court for an| 
order to serve a subpanui abroad, but merely 
gives the court the power to make such an 
order where justice to the plaintiff's requires 
that it should be made, and where it may be 
made without injustice to the defendant. After i 
the argument in this case, I shall be extremely 
circumspect in what cases I make a similar 
order, but in the preeent case I shall order the | 
appearance to stand, reserving the costs of the 
motion, and giving the defendant six weeks’ t 
time to answer the bill. 

Quctn’* Vcnct. 

(Before the Four Judges.) 
jfrancourt v. Thorne, Trinity Term, 1846. 

0' J PROMISSORY NOT*. — STAMP. 

f jfjprttyiss ory nofe was as follows On de- 
’’ Viipaua T promise to vay T. If., or order the 
§&m tfSOQLfor value received, with inter- 


est at the rate offour per cent; and I have 
lodged with the said T. H, the counterpart 
leases signed by, dec,, for ground let by me 
to them respectively , as a collateral security 
for the same 500 J. and interest to Thome, 9 * 
In an action by an indorsee against the 
maker of the above instrument, it was proved 
to have a promissory note stamp . 

Held, that the instrument was properly 
stamped, and that the latter part of it did 
not render an additional stamp necessary . 

This was an action of assumpsit by the in* 
doreee against the maker of a promissory note, 
which was in the following form: — “On de- 
mand, I promise to pay T. H., or order, the 
sum of 500/. for value received, with interest at 
the rate of four per cent., and I have lodged 
with the said T. H. the counterpart leases 
signed by, &c., for ground let by me to them 
respectively, as a collateral security for the 
same 500/. and interest, to Thorne.” The note 
had a sufficient stamp for a promissory note, 
but it was contended that inasmuch as it con- 
tained an agreement, that it required also an 
agreement stamp. A verdict was found for the 
plaintiff, with leave reserved to enter a nonsuit, 
provided the court should be of opinion that a 
second stamp was required. A rule nisi to that 
effect having been obtained, 

Mr. Maynard showed cause. The character 
of this instrument as a promissory note is not 
affected by the additional matter contained in 
the latter part of it, which does not qualify the 
former part, and need not be looked to for the 
purposes of this action. In Wise v. Charlton * 
the same point came before the court— the in- 
strument was properly stamped for a promissory 
note, but it also contained a memorandum that 
the payee had deposited certain title-deeds as a 
collateral security, and the ceurt said, — “If 
this be a promissory note, no difficulty remains. 
It is not less a promissory note from its being 
also an agreement of another kind ” The 
same principle is recognised in several other 
cases. Oyde v. Cookeney ; b Williams v. Gerry ; c 
Beeching v. Westbrook ; d J Eaglet on v. Gut - 
t fridge.* Where there are specific agreements 
on the same paper, but only one is required for 
the purposes of the action, the document is 
admissible, provided the agreement sought to 
be enforced is properly stamped. Robson v. 
Hall ; f Reed v. Deere Evans v. Pratt. h 

Mr. Butt, contrk. In the case cited in Wise 
v. Charlton there were two stamps on the 
document, and the court only held that it was 
good as a promissory note. The latter part of 
this instrument amounts to an agreement, and 
as such requires an additional stamp, under 
the statute 55 Geo. 3, c. 184, schedule, part 1. 

The indorsee cannot be placed in a better 
situation than the payee would have been had 

* 4 Ad. & EL 766. b 1 Moo. & Bob. 517. 
e 10 Mee. It WeL 296. d 8 Mee. & WeL 411. 

• 1 1 Mee. & Wei. 465. f 1 Peake, 172, 

1 7 B. fc C. 621. b 1 DovL N. & 505. 

* 4 Ad. It El. 786. 
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! he brought the action.- [Lord Denman, 0. J. 
[ft la merely' said, 1 hare deposited certain 
eases as a coUatural security for the 600 £, that 
is a mere memorandum of an agreement, and 
according to the case of Breeching v. West- 
brook* it was held, that for such a memo- 
randum to require a stamp, it should embody 
the terms of an agreement so as to be binding 
between the parties.] 

Per curiam* 1 This rule must be discharged. 

Rule discharged. 


Sxrfeqnsr. 

James v. Crane . 30th April, 184G. 

SPECIAL CASK. — DEATH OP DEFENDANT. 

Where a case was referred at nisi prius to a 
barrister to state a special case, and the 
defendant died before the special case was 
delivered, the court refused to set it aside . 

This cause was referred by order of nisi 
prius to a barrister, who was to state a special 
case. The arbitrator was attended by the par- 
ties, but before lie delivered the case the de- 
fendant died. 

Chilton moved to set aside the special case, 
on the ground that the death of the defendant 
was a revocation of the arbitrator’s authority, 
lie referred to Watson on Awards, p. 31, and 
urged that there was no distinction between 
an award and a special case. 

Pollock, C. B. There ought to be no rule. 
If this had been the case of a special verdict, 
and the defendant had died before the verdict 
was finally settled, it is clear that his death 
would not have prevented the verdict from 
being drawn up. A special case does not re- 
semble an award, for in the latter the arbitra- 
tor has to decide both the law and fact, but in 
the former the arbitrator is merely placed in 
the situation of the judge to settle the points 
of law. 

Parke, B. I am of the same opinion. It 
must be presumed that the jury liave found 
the facts stated in the special case. Then the 
arbitrator is a person appointed in the room of 
the judge to settle the case. If he had not 
been substituted the judge might have pro- 
ceeded to settle the case after the death of 
either party. There is no ground for the ap- 
plication. 

Alderson and Rolfc, B.’s, concurred. 

Rule refused. 

Court of Kebirio. 

j Exparte Reynolds — re Reynolds. Aug. 3. 

OFFICE FEES WHEN RETURNED TO THE 
BANKRUPT. 

Where no assignees have been chosen, and the 
fat has been annulled, the court , upon the 
petition qf the bankrupt, will order the 
qfhefees to be returned to him . 

k $ Moo. ft Web 411. 

WUKam, J% 


A nimox wml ,. , ... 

seeking tofeavetitt 
returned to him. It wassworn that uo . assig- 
nees had been chosen, the, fiat hadb*i 
annulled. 

Mr. Southgate appealed, in aopport of the 
petition. 

The Chitf Judge made the order ao prayed. 

Court of Itanlirnplftf . 

M'Nally v. Moore. 14th Sept. 
PRACTICE UNDER THE SMALL DEBTS ACT. 

On the service of a summons under the 8 9 

Viet, c. 127, the original summons signed 
by the* commissioner must be produced . 

The plaintiff’s attorney stated, that with 
great difficulty the officer of the court had suc- 
ceeded in serving the defendant personally with 
a copy of a summons issued by his Honour, 
under the stat 8 & 9 Viet. c. 127. The de- 
fendant, however, did not appear upon the 
summons, and the plaintiff was therefore en- 
titled as of course to a warrant for the defend- 
ant’s commitment to prison, upon an affidavit 
of service of the summons. It was now inti- 
; mated by the registrar, that the. uffidavit of ser- 
vice was insufficient, as it merely stated that 
the defendant was personally served witli a 
copy of the summons issued by the commis- 
sioner, and it did not appear that the defendant 
had ever seen the summons actually signed by 
the commissioner. 

Mr. Commissioner Ilolrayd thought the 
practice should be' conformable to that ill 
bankruptcy, where when a summons was 
issued under the hand of a commissioner, a 
copy was served, and the original at the same 
time shown to tiie party summoned. If the 
officer could swear llmt the defendant had seen 
j the original under the hand of the cominis- 
Isioner, it would be sufficient, otherwise he 
| should decline to grant a warrant. 

1 The plaintiff’s attorney said, that as the 
officer of the court felt some difficulty in mak- 
ing the affidavit suggested, he must endeavour 
I to serve the defendant with another summons, 
taking care to sho w hi in the original. But 
another difficulty presented itself: some of the 
commissioners, he was informed, held, that a 
summons under the Small Debts Act could 
only be heard before the commissioner who 
granted it, and before whom it was returnable. 
As his Honour was now about to leave town, 
if a summons was granted by him, and could 
not he heard by another commissioner, it could 
not be made returnable before November. 

Mr. Commissioner Ilolroyd was not aware 
that any such rule as that suggested had been 
laid down by the commissioners. It would 
lead to great inconvenience if such a rule pre- 
vailed, and, as it was desirable there sheula be 
uniformity in the practice, it would be a very 
fit subject for consideration at the next meeting 
of the commissioners. If any doubt existed 
ton the subject, the safest course was, for the 
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ypbUUtt attorney to take oat a summons in 
um room of Mr. Commissioner Emm, who 
would be in attendance next day, and lor the 
whole of the next month. 

The plaintiff’s attorney adopted the sug- 
gestion of Mr. Commissioner Holrfgck and 
took out a summons on the following day be- 
fore Mr. Commissioner Bvans, returnable be- 
fore that learned commissioner. 


MASTERS EXTRAORDINARY IN CHAN- 
CERY. ' 


From August 21s t, to Sept I81A, 184 6, both inclusive, 
with elutes when gazetted . • 

Baratow, Thomas John, Dedham. Aug. 26. 
Burton, William, Manchester, Aug. 28, 


DISSOLUTIONS OF PROFESSIONAL PART- 
NERSHJPS. * * 


From August 2 til, to Sept. 18 th. 1816, both inclusive, 
with dates when gazetted • 

Jenninge, Richard, and Edmund Dade Conyers, 
Great Driffield, Attorneys and Solicitors, 
Aug. 28. 

Oven, James, and Benjamin Peach, Liverpool, At- 
torneys and Solicitors. Sopt. 15, 

Russel], Robert, and George Mackenzie, 23, Mar- 
tin's Lane, Cannon Street, Attorneys and So- 
licitors. Aug. 21. 

IJpperton, Robert, Henry Verrall, and Arthur 
Veysey, Brighton, Attorneys and Solicitors. 
Sept. 15. 


LAW PROMOTIONS AND APPOINT- 
MENTS. 


Tiir Queen has been pleased to direct letters pa- 
tent to be passed under the great seal, granting 
the dignity of a Knight of the United Kingdom 
of Great Britain and Ireland, unto David Pol- 
lock, Esq., Chief Justice of the Supreme Court 
of Judicature at Bombay. Sept. 4. 

Sir David lias departed for India to enter on the 
duties of his office. 

Her Majesty has also granted the dignity of Knight 
to Alfred Stephen, Esq., Chief Justice of New 
Sooth Wales. Aug. 21. 


LEGAL OBITUARY. 


Am§. 15. — William Holmes, of Great James 
Street, Bedford Sow, Solicitor, aged 67. 

35. — Charles Reeves, late of FurnivaFs 
Bli StMlsr, aged 45* 

31.— WUHam Taytodjof Great Queen 
Street, fctedt ns Inn Field* Solicitor. 

***** LawreneePountney 


Sept. 4.— Jamefl de Saromm, of the Inner 

Temple, Barrister-at-Law, aged 40. Called to 
the bar, Nov. 21, 1828* 

Sept. 4. — John Cole, of Odiham, Solicitor, 
aged 52. 

Sept.- 14. Honourable Mr. Justice 

Williams. Called to the bar by the Inner 
Temple, June 15, 1804 ; appointed King’s 
Counsel, Trinity Term, 1827 ; Solicitor-General 
to the Queen, Trinity Vacation, 1830; Attor- 
ney-General to the Queen, Michaelmas Term, 
1830 ; Baron of the Court of Exchequer, Feb. 
28, 1834 ; J udge of the Court of King’s Bench, 
Easter Term, 1834. We hope soon to give a 
memoir of*the learned judge. 

Sept . 16. — Richard Samuel White, jun., of 
Lincoln’s Inn, Barrister-at-Law, aged 29. 
Called to the bar, Nov. 21, 1843. 


THE EDITOR’S LETTER BOX. 


Wu shall notice such of the editions of the 
Small Debts Act as are accompanied with use- 
ful notes, and add our own views from time to 
time. The 8 th section provides that the orders 
l n council for carrying the act into effect must 
be published in the London Gazette. See 
p- 473, ante. 

The letters of « Scrutator,” and " S. H,” 
are acceptable. 

" A Young Articled Clerk ” should certainly 
improve himself in the Latin language. It is 
equally requisite for his position in society and 
his professional education. iWe think the 
standard of legal learning should be placed 
considerably higher than it used to be. Law- 
yers should surely keep pace with their clients. 
As all the rest of the community are pressing 
forward in the race of improvement, profee* 
sional men must, of course, not remain behind. 

Erratum. — P . 469 , line 2, col. 1, for smaller 
read similar. 

1 he new bill “ to restore .arrest on Mesne 
Process in Civil Actions under certain 
tions,” affords a remarkable illustration of the 
haste and imperfection of modern legislation. 

The Letters of T. G. M., and " Taciturn,” 
shall be attended to. 

In answer to " An Attorney and Subscriber,” 
we apprehend that a non-professional 
may charge for “ drawing or preparing” * 
will Agreements not under Seal, Wills, and 
Letters of Attorney, are excepted in the pro- 
hibition against drawing Conveyances or Deeds 
in the 44 Geo. 3 , c, 98. s. 14, 
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SATURDAY, OCTOBER 3, 184G. 


- 1 “ Quod magls ad nos 

Pertinet,et aescire malum eit, agitamus/’ 

* Ho RAT. 


RIGHT OF PRACTISING AND AL- 
LOWANCE OF COSTS IN THE 
SMALL DEBT COURTS . 

1. Right of Practising. 

Whilst this act was in progress through 
parliament we called attention to the 
clause, as it at first stood, by which no 
one could appear as an advocate or an at- 
torney without leave of the judge.* The 
clause was subsequently altered, but in a 
very imperfect manner, and wc ventured 
to point out the imperfection before the 
act passed. We then asked, and the in- 
quiry may still be made : — At what time 
is this leave of the judge to be obtained ? 
Is it to be granted on the coming on of the 
trial, or is the party previously to wait on 
the judge, — state the nature of the case, — 
(and are both parties to be present,) and 
then ask for this permission ? Or, when 
or how else is the petition for leave to be 
heard by counsel or attorney to be prefer- 
red? There must surely be some rule 
laid down. Is it to depend on the amount 
of the debt, or the supposed difficulties of 
the case, (but before the facts are stated 
how can the difficulty be estimated,) or 
will the ill state of health or inferior men- 
tal capacity of either party be the ground 
of vouchsafing the privilege of an advocate ? 

Notwithstanding the suggestions for 
amending this part of the act, the clause 
passed as follows : — 

u That no person shall be entitled to appear 
for any other party to any proceeding in any of 
the said courts unless he be an attorney of one 
of her Majesty’s Superior Courts of Record, or 
a barrister-at-law instructed by such attorney 
on behalf of the party, or, by leave of the judge, 

* See pp. 354, 3SO, 401, ante. 

Vol. xxxu. No. 969. 


any other person allowed by the judge to appear 
instead of such party ; but no barrister, attor- 
ney, or other person except by have qf the 
judge, shall be entitled to be heard to argue any 
question as counsel for any other person in any 
proceeding in any court holdcn under this act/’ 
(s. 95.) 

It is not clear what is intended by the 
right u to appear for any other party to 
any proceedings in any of the said courts." 
In one sense it might mean merely the 
right to enter an appearance to the plaint 
in the manner in which attorneys enter an 
appearance to a writ of summons in the 
superior courts ; but such limited meaning 
cannot be the intention of the Icgislature s 
because it is provided that not only an at- 
torney of one of the Superior Courts of 
Record, but a barrister-at-law instructed 
by sucli attorney on behalf of the party 
may “ appear to any proceeding and as 
a barrister cannot enter an appearance to 
a writ in the superior courts, ho cannot in 
this sense appear to a plaint. The ap- 
pearance, therefore, must be of another 
kind, and can only apply to an appearance 
for a party to a proceeding in open court . 

This view of the subject is further sup- 
ported by the consideration that when such, 
appearance takes place by a barrister, such 
barrister must be “ instructed by such at- 
torney on behalf of the party,” and it 
would be absurd to suppose that a barris- 
ter is ta be instructed to do the common 
technical business of an attorney and not 
that of an advocate before the court. 

It is true that the clause proceed*’ to 
provide that no barrister, attorney^ hr 
other person shall be heard to arpufi any 
question as counsel , " except by leave'* of 
the judge.” So that whilst a pfcrtyhas 
the right to the assistance Jbpth of an attor- 
ney and a barrister u to a^^ftr^to juiy, 

A A 
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proceeding in any one of the said courts/’ 
tie cannot have a question argued as coun- 
sel without the judge’s leave t This is 
surely a very imperfect and mutilated 
grant of professional aid. We apprehend 
that much inconvenience and serious diffi- 
culty will arise in the administration of 
justice unless the Rules and Orders to be 
made by the superior courts shall provide 
for the cases in which a party, whether 
plaintiff or defendant, may not only appear 
in, but argue his case by counsel or attor- 
ney. If the practice be not settled either 
by the rules of the superior judges or the 
practice of the local courts, tl)6 parties will 
labour under great disadvantage;' and in 
many instances there will be a total denial 
of justice, — for frequently an action would 
not be brought or defended unless the par- 
ty could be heard by his counsel or at- 
torney. The aged, the infirm, and the 
timid, as well as the busy claimant, will 
abandon their rights and submit to injus- 
tice, if they cannot be heard by their pro- 
fessional agents. 

Then the same section provides, that by 
leave of the judge, M any other person ” 
[than barristers and attorneys] may be 
allowed by the judge to appear instead of 
the party. This, in one view, may be a 
useful power, inasmuch as it will enable 
the judge in preliminary hearings to per- 
mit the clerk of an attorney duly autho- 
rized to appear ; and we trust the permis- 
sion will not be extended to that class of 
persons, (too numerous we fear,) who 
usurp, or are permitted to use (or abuse) 
the names of attorneys, and arc not the 
bond Jide clerks of respectable practi- 
tioners. The court, we trust, will be 
warned against such persons ; otherwise, 
we apprehend, a numerous class of un- 
qualified persons will haunt these courts 
and equally plunder their clients and op- 
press their opponents. 

2. Allowance op costs. 

The only two sections in the act relat- 
ing to the allowance of costs, either be- 
tween party and party or attorney and 
client, are the 68tli and the 91st. The 
questions involved in these sections are 
important, not merely as they relate to the 
interests of the practitioner , but still more 
materially as they concern the interests of 
the suitors. The proposers of the act con- 
fidently claim the merit of bestowing 
cheaper as well as speedier justice. It is 
an act brought forward, not by some 
popular member of the legislature at the 


qf Costs in the Small Debt Courts. 

instance of his ill-informed constituents, 
but, though introduced nominally by the 
late Lord President of the Council, it was 
explained and supported by the Lawyers of 
the Cabinet. We must hold them, there- 
fore, to their undertaking, and in perform- 
ing it, neither the public nor the profession 
will be satisfied by their making the costs 
cheap to the defendant , at the expense of the 
plaintiff \ In estimating that expense they 
must take into their contemplation various 
items : — 1st. A fair and proper, not a nig- 
gardly, allowance to be made to the wit- 
nesses whom the plaintiff or his legal ad- 
visers may bond fide think it requisite to 
summon in support of his case. If the 
defendant be successful, he must in like 
manner be allowed the expense of the evi- 
dence he has adduced or deemed necessary 
to prepare. It would be a monstrous 
grievance and fallacious economy in con- 
ducting these proceedings, if the successful 
parties were driven to bear any material 
part of the expense, or if the witnesses 
themselves were mulcted of their travelling 
expenses and loss of time. The gross in- 
justice of such a course, falling not on the 
practitioner, but on the public, would not 
long be endured. 

2nd. Not merely the expenses incurred 
on the day of trial, but those which may 
be rendered necessary in making a due 
and cautious preparation for it, should also 
be awarded. But here there will be con- 
siderable difficulty. Is there to be any al- 
lowance for advising on evMence, — making 
inquiries, — conducting searches, and other 
investigations for the purpose of being 
fully prepared for the day of trial, and to 
avoid being taken by surprise, or incurring 
a risk of a second trial ? Notices to pro- 
duce documents, books of accounts, papers, 
&c., will have to be served, sometimes at a 
considerable distance, and occasionally on 
the eve of the trial. Are not these and 
other necessary or precautionary measures 
to be paid for ? Is not the fee of the barrister, 
the special pleader, or the attorney, in ad- 
vising on these various steps, to be allowed, 
with the attendances and correspondence 
that may be needful in carrying out such 
reasonable advice ? 

3rd. Then comes the loss of time of the 
plaintiff and defendant in preparing for the 
trial and attending it. They are to be ex- 
amined either on their own behalves, or 
either of them at the instance of the other* 
Their affairs must suffer from their ab- 
sence, unless they are allowed to employ 
an attorney to manage their case through- 



Right of Practising and Allowance of Costs in the Small Debt Courts. 


523 


out. It is not the mere actual disburse- 
ment which must be computed in this 
cheap system of litigation. In this busy 
country, Time is of great value, and in su- 
perseding the old practice of acting by 
attorney, we must estimate the clients loss 
and inconvenience of being his own lawyer . 

The fact was, that in the vast majority 
of instances the threat of an action in the 
superior courts produced the money or 
some satisfactory arrangement, whilst in 
other cases a writ and the apprehension of 
further costs led to a settlement. The 
danger now will be, that if the plaintiff be 
allowed little more than his money out of 
pocket, with a small fee for the attorney, 
almost every debtor will avail himself of 
the chances of reducing the demand or es- 
caping it altogether. 

The 88th section appears to he the 
only one relating to costs between party 


or damage claimed shall be more than 40$., or 
to have or recover more than 10s. for his fees 
and costs, unless the debt or damage claimed 
shall*be more than 5/., or more than 15s. in any 
case within the summary jurisdiction given by 
this act 9 b and in no case shall any fee exceed- 
ing 1/. 3 s. 6d. be allowed for employing a bar- 
rister as counsel in the cause, and tne expense 
of employing a barrister or an attorney, either 
by plaintiff or defendant, shall not he allowed 
on taxation of costs in the case of a plaintiff 
where less than 5/. is recovered, or in the case 
of a defendant where less than 5/. is claimed 
or in any case unless by order of the judge,” 

Now, if tfic fees of the attorney of 10$. 
in the smaller class of actions and in the 
larger of Ms., and the fee of the barrister 
of I/. 3s. 6(l. 9 arc intended to apply to each 
apptarance in c.ourt 9 the amount may not be 
objectionable. The fees allowed hitherto 
on writs of trial are 13$. 4 d. to the attorney 
and a guinea to the barrister, with 2$. tirf. 

and party. It authorises the judge to ap- \ t0 c ^ cr ^* ^ irtt * ,crc ^l°! c '! rou ^ * )e a 
portion tlie costs as he may think fit. Ilis ! similarity of charge to which the practi- 
dutv, therefore, will be, like a judge i u a honor could not object. «ut then comes 
court of equity, to consider all tiic circum - 1 tl,e serious question, whether besit es ie»e 
stances, and visit the culpable party with I * L ' CS llie court willbc justifu .1 in a owing 
the whole or such part of the costs as may !«»y professional charge for business done 
meet the justice of each particular case. ! c,fl,cr t ,e tnal or »' c « lcnt thereto ? 

The 91st section is the one which ap- i ? 1,0 8fi th section is very comprehensi ve in 
plies in the first instance to costs between j lts terms- ^ ,ncLa . eB . n / tno cos » m 
attorney and client ; but in the equitable : a ">' at;t '0'i «>' proceeding m the court anti 
- rcen the par- : ■!" the judge give no special direction, such 


distribution of the costs betwi 


vuaii ii/uuuii ui uit; t.uan ucmiui wit; im»- • • , 1 p .1 

ties, the judge, .if lie docs his duty, must i costsare to “abide the event of the ac- 
look at the amount of costs which the *“>»- , It cannot be intended by the words 

client is liable te pay his attorney, and ac- ! “ 1,1 ^ lc court 11 n0 < : ost3 ala 0 )e 
cording to the modern principles of taxing ' allowed except such as i elate to te ime 
costs, must allow to the successful party ! u ’ben the court is actually sit tiny 9 01 tic 

-- ,_j costs of entering the plaint and summoning 

the defendant, issuing subpoenas and serv- 
ing the witnesses, are as clearly to be al- 
lowed as the costs of the hearing. The 
91st section provides, that no person not 
being an attorney shall be entitled to have 
or recover any sum of money for appearing 
or acting on behalf of any other person in 
the said court. We cannot suppose that 


all the expenses he has reasonably incur- 
red. In considering, therefore, the in- 
terests of the suitor, we must see what 
costs are included in both these sections. 

By the 88th it is enacted, 

r * That all the costs of any action or proceed- 
ings in the court, not herein otherwise pro- 
vided for, shall be paid by or apportioned be- 
tween the parties in such manner as the judge 1 . '• . YJiiii..* 

shall think* fit, and in default of any apecial di-j 11,18 m . ean8 ? ,ne ; e a l>Pe arancc wl ' h ;‘ e 
rection shall abide the event of the action, and ! court is sitting, for if so, then any unquali- 

1 fied person may intermeddle in an mterlc 


execution may issue for the recovery of any 
such costs in like manner as for any debt ad- 
judged in the said court.” 

And by the 91st section it is enacted, 
that 

M No person, not being an attorney admitted 
to one of her Majesty’s Superior Courts of 
Record, shall be entitled to have or recover any 
sum of money for appearing or acting on be- 
half of any other person in the said court , and 
no attorney shall be entitled to have or recover 
therefore any sum of money, unless the debt 


cutory matters incident to an action, and 
steer clear only of an actual appearance in 
court. Consistently with the exclusion o 

b What is intended by limiting the costs to 
1 js., " in any case within the summary juris- 
diction given by the act ?*’ In ordinary con- 
struction it would mean that in cases not with- 
in such summary jurisdiction the costs are not 
to be so limited ; but what cases are there not 
within its summary jurisdiction? Are they 
the cases in which a jury is to be summoned ? 

A A 2 
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persons not being attorneys, this cannot 
possibly be intended, and certainly would 
not be tolerated. We conceive, therefore, 
that according to a liberal construction of 
the act, costs must be allowed for proceed- 
ings, as well before and incident to , as at 
the trial- If this construction cannot be 
sustained, then there will be such a failure 
of justice that the act must be amended. 

Our learned contemporary the Jurist , 
in adverting to this 91st section, and com- 
menting on that part of it which we no- 
ticed before the act received the royal as- 
sent,— namely, the distinction between 
simply appearing for a party and being 
heard to argue any question for him, — 
observes that — 

u Probably the intention is, that the barrister 
or attorney may examine witnesses, and gene- j 
rally advise the party how to proceed, and do, I 
in fact, anything short of addressing ari argu- ' 
ment to the court ; but, as it is not a very easy | 
matter to say wbat is mere commentary on the ] 
proceedings as they occur, not being argument, ! 
and what is argument, it will follow, that where 1 
the court refuses leave to argue, unless it is 
also ruled, that the professional person appear- 
ing, is prohibited from opening his lips, except 
byway of private advice to Ids client, the course 
of proceeding will be likely to be a running \ 
fight between the advocate and the judge, the I 
advocate struggling to get as near an argument: 
as he can, and the judge perpetually checking : 
and interrupting him. For their own comfort j 
we doubt not that the judges will, in all cases j 
where a professional person is employed, give j 
him leave to appear and conduct his client’s ■ 
case throughout. | 

• With regard to the fees, there can be no 1 
doubt that the. intention of the legislature was, j 
that no attorney should be entitled to have or j 
recover, for the whole business of conducting j 
a case in ami out of court, more than the pro- j 
scribed fees, viz., 10>\ if the debt is under 5/. j 
and 15 jt. if the debt is above that ; but whether ! 
the language of the section canics this inten-j 
tion into execution, is another question. The' 
restriction upon the attorney’s claim to fees is, j 
for ik appearing or acting on behalf of any other! 
person m the "said court/’ The question will j 
turn, therefore, upon the meaning of the word*, • 
* f in the said court/’ Will these words include 
all business done in relation to a litigation con- 
ducted in the county court, or will they be con- 
fined to the business actually of record ? Sup- 
pose a claim brought on a balance of an ac- 
count between a higgler and a petty publican, 
the account consisting of some hundreds of 
loose scrapes of paper on either side, mixed up 
with parol evidence of petty payments ; would 
the attorney’s labour in advising his client upon 
the value, as evidence of his various proofs, 
and the other pleasant little points which might 


arise in such a case, if a plaint was filed, be 
acting in his behalf in the said court? Or 
take a running-down case, or any other case, 
trivial or not, where much evidence would have 
to be collected and sifted before a party could 
be advised to file bis plaint ; would the attor- 
ney’s preliminary advice and assistance be 
within the words of the 91st section ? If it 
would not, then that section is plainly emascu- 
lated ; if it would, then it is more than doubt- 
ful whether the effect of the 91st section will 
not be to make it impracticable for the services 
of a competent attorney to be obtained in the 
very and only class of cases in which, under 
this ac they would be requisite, via. where 
there are difficulties of fact or law ; for it will 
be observed, that the words prohibiting the 
attorney from receiving more than the specific 
costs are very strong — “ he shall not be en- 
titled either to have or to receive.” — It is clear 
that under this section, an express agreement 
for larger fees would not be binding on the 
client ; and we conceive that the clause goes 
further, and that the attorney would not even 
retain fees voluntarily paid, since he is not en- 
titled to have, which must have, wc apprehend, 
mean to hold. 

llut though the legislature appears to have 
been so very anxious to prevent the expense of 
the ordinary business of these courts from 
being swollen by the intervention of attorneys 
with bills of costs on the ordinary scale, and 
though it appears also to have intended to ex- 
clude the increase of expense by the interven- 
tion of counsel, by declaring that in no case 
shall a fee exceeding one guinea be allowed for 
employing counsel, this last clause entirely 
loses its protective force, by the absence of any 
attempt (an attempt which wc do not say ought 
to have been made) to apply to the barrister, 
the personal prohibition laid* upon the attorney 
against his haying a larger fee than the pre- 
scribed one. The consequence is, that, though 
clearly, no attorney cuuld recover from bis 
client a fee paid by him to counsel exceeding 
one guinea, there is nothing to prevent the party 
giving to his attorney voluntarily any sum that 
he thinks fit to instruct him to give to counsel; 
and clearly the fee could not be recovered back 
from counsel. Wc see nothing therefore in this 
act that should prevent a suitor in the county 
court, having obtained leave to appear and 
argue by counsel, from retaining, if rich enough, 
counsel of the greatest eminence. Clearly, this 
was never contemplated by the legislature, and 
ao far the 9 1st section has miscarried. 

There is, undoubtedly, infinite difficulty in 
constituting a court for administering justice 
which shall be both cheap and good and de- 
corously administered. If a miserable scale 
of fees, such as that of the present act is en- 
forced, the tendency is to introduce a very low 
standard of practice ; if such a scale is not en- 
forced, then farewell to cheap justice. We 
confess we have not any brilliant anticipations 
of the working of any County Courts Act that 
does not proceed upon the plan so often advo- 
cated in this journal, of providing public advo- 
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• cates and attorneys, paid in part, at any rate, that the 17th of the general rules and re* 
by the state. If the poor man is entitled to gulations made pursuant to the stat. 3& 4 
cheap justice, and if it be the fact, that he can- \y. 4, c. 42, s. 1, bo repealed, and that in 
not get it good as well as cheap, in courts con- t | 1e p| ace thereof the following amended 
stituled on ordinary principles, why should the , 5c substitutcd 
state, while holding itself liable to create judges 

expressly for him, conceive it an infringement “ for the I7tii rule. 

oAhe rights of other classes -an un warrant- “Payment of money into court. — When 

able tax upon the public purse — to give him money is paid into court such payment shall 
that ; and which it is admitted, by the very acts : j )e pleaded in all cases and as near as may be 
of the legislature itself, he cannot pay for, and \ n the following form mu tat is mutandis. 
without which good judges can only half help * ,, . 

« • ■ - 4 ( i . i 1 u 1( «Mi U r I liuA • 

mm, viz., competent professional assistance : 1 . f 


C. D.l “ The 
ats. V “ 1 
A. h.) his at 


J " “7 - FORM OF FLEA. 

him, viz., competent professional assistance : 1 ^ 'i “The da of 

~ ats. 1 “ The defendant, ¥>y 

POINTS IN COMMON LAW A. B.j his attorney, (or in person, &c„) says. 

PRACTICE. (or in case it be pleaded as to part only, add, 

‘ as to , being part of the sum in 

the declaration mentioned/ or * cotint men- 
FORM of PLEA of PAYMENT into court tioncd/ or ‘as to the residue of the sum of 
IN an ACTION of DEBT, £. /) that the plaintiff ought not fnr- 

In actions for a money demand, whether ther to maintain his action, because the defend- 
. XBIS .. n% . xa ;* X u i <tl n r .v^vnmnf ; a»t now brings into Cv)urt the sum ol 1. • 

n debt oi assumpsit, a plea ot |Mj men t b " id lo tlw plaintiff; and the de. 

before action, or of payment into court , f(>n(1 > nt furl | M . r ,,,/a the plaintiff has not 
after action brought, is perhaps, with the SUht ained damages' (or in actions of debt, ‘that 
exception of the general issue, the plea * ho never was indeht«»d to the i»laintiff/) to a 
most frc(|ucntl3 r reported to by a defciau- j greater amuun*. ihan the Mtul sum of, &v., in 
ant, and it might seem extraordinary that j a spect of the cause of action in the declaration 
the form of picas so constantly used has ' mentioned, (or in the introductory pui ... o. ; ,,s 

not before now been definitely settled. By , l ,loa mentioned,) and this mi* umi ■ > ' n ' ' l . r i 

I »• I i* tfi »i« , »»’ ( i wherefore lie prays judgment it tin plain in 

tbe pleading rules ol Hilary 1 cm., 4 \\ . 4, ; hl furlluM - t l 0 ^'..-untaui his a, lion thereof.’' 
framed by the judges pursuant to, and ■ . . . . 

under the authority of, the statute 3 & 4 j l l ,e f (,nn ^ ilst <‘i!c'tl bas been m genet a 
W. 4, c. 42, s. 1, it was provided, by j iwe binee the year ls:iS, ami has of course 
Rule 17, that, “when money is paid into been copied into all tbe books oi practice- 
court, such payment shall be pleaded in «*«* 111 ^mihvr v. ,S trerttm,;' 

all cases and as near as may be in the fol- where a defendant in an action oi c e )t i e- 
lowing form mntatis mutandis." pn^tcil from the prescribed form, and 

r • pleaded, that * the plamtifl had not sus* 

C. I). I Ihc day of tained damage by reason of the detention 

“ llu ’ defendant., hy of the said debt to greater amount than 

A. B.j his attorney, (or in person, txc*,) says H . , . », , » . 

that the plaintiff ought not further to maintain ^ J . in ^ ^ ,c l^ c;l uaa ( bniuin eel to, / , 

liis action, because the defendant now brings B*> reported to have said: 1 lie 

into court the sum of £. , ready to he judges took the trouble to draw a statutory 

paid to the plaintiff, and the defendant fur- form, which answers the demand in sub- 
ther says that the" plaintiff has not sustained stance, and the defendant ought to have 


lowing form inn tat is mutandis." 

C. 1). | “The day of 

ats. > “ The defendant, by 

A. B.j his attorney, (or in person, &c.,) says 


he is ready to verify; wherefore he 
ment if the plaintiff ought further 
his action/’ 


-imujini, ciii ' i uun i *-» . . ,« ■ 

•re he prays judg- j b}' the judges, if it is not to be adlieied 
rther to maintain to?” It appears, however, from a recent 


The framer of the above form however, - of debt, ami that 

does not appear to have anticipated all the stri / t I ^, lierence t0 !t „, ay be productive 

ing the plea in this fashion, and after the f f rl0U8 consequences to a 'defendant, 
form had been used under judicial and le- ^ of debTfo^goidi sold aid delivered, 

w^T- court, 

pounded by tbe same authority, declaring , Meeg & w _ GlG- Hil . Vac . 1844 . 


decision of* the Court of Exchequer/* that 
the form drawn by the judges is imperfect 


* See Jurist, 12th September. 


* 12 Mees & W. 616. Hil. Vac. 1844. 
b Lowe v. Steele , 2 May, 1846. Reported 
15 Law Jour. 244, Exch. 
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and pleaded in the precise form given by 
the rule of Trinity Term, 1 Viet., 44 that 
the defendant never was indebted to the 
plaintiff to a greater amount than the said 
sum of 13/. 5s. 9d., in respect of the said 
cause of action in the declaration men- 
tioned." To this plea the plaintiff replied 
by accepting the money paid into court in 
discharge of the cause of action in respect 
of which it was paid in, but signed judg- 
ment for the residue. Upon a motion to 
set aside this judgment as irregular, it was 
successfully contended on behalf of the 
plaintiff, that the plea was only an answer 
to 13/. 5s. 9d. 9 which was admitted to 
have been due, but that it afforded t i\o an- 
swer to the damages sustained .by reason 
of the detention of the debt, and it was 
suggested that the plaintiff might be en- 
titled to recover interest in respect of the 
debt, which could only be by way of 
damages. The damages, therefore, being 
part of the plaintiff's claim and remaining 
unanswered by the plea, the proper course 
was to sign judgment as the piaintift' had 
It W in vain insisted on for the 
defendant, that he had faithfully followed 
the prescribed form of plea, and that the 
damages in debt are merely nominal in 
order that the plaintiff might have his 
costs under the Statute of Gloucester. 

After taking time for consideration, the 
deliberate judgment of the court was pro- 
nounced by Pollock, C. 13., expressly ad- 
mitting that the form of plea given by the 
rule is not accurate, as it omits to notice 
the dunuiges. 44 In an action of debt," said 
the Chief Huron, 44 no doubt the plea must 
state that the defendant never was in- 
debted to the plaintiff in a greater amount ; 
but the question is, whether it must not 
also notice the damages for the detention 
of the debt ? We think it must, in order 
to constitute an answer to the action, be- \ 
cause it may happen that damages are a ; 

Y ery important pari of the plaintiffs claim, 

— as for instance, in debt on a mortgage 
deed, where the principal and interest are 
to be paid on a given day, the interest 
after that day can only be recovered as 
damages, and that interest may equal or 
even exceed the debt ; and as it is impos- 
sible to tell on the face of the record 
whether the damages are substantial or I 
not, we think the plea ought to be framed ! 
90 as to include a payment into court on 
Account of the damages; and the plea) 
^uld be varied accordingly, in order to t 


| adapt it to the nature of the action.” The 
rule to set aside the judgment signed for 
damages was therefore discharged, but in 
consideration of the novelty of the point, 
and that the defendant had been misled by 
the form given by the new rules, the re- 
porter states that the defendant was al- 
lowed to amend his plea on payment of 
the costs of the amendment only. 

In order to preserve their clients from a 
similar or increased infliction, by payment 
of costs unnecessarily incurred, we should 
recommend our professional readers to lose 
no time ip correcting the forms of a plea 
of payment into court in debt, which may 
j be found in their offices. When the 
damages are substantial, as suggested in 
judgment of the court, the plea must be 
framed so as to show that a sum adequate 
to the damages has been paid into court in 
addition to the debt. In the more usual 
case, however, where the damages are 
merely nominal, and the payment of the 
debt is complete satisfaction, we appre- 
hend it will be Sufficicr.t to ?.dd to the alle- 
gation in the statutory form, that the de- 
fendant never was indebted to the plaintiff 
the words “ nor has the plaintiff sustained 
damages" to a greater amount, &c.» than 
the sum paid into court. But our readers 
may believe that we hazard this opinion 
with some diffidence in a case where the 
judges have already been twice sounfortu- 
j nate as to have framed an imperfect plea. 

J If the duty imposed on the judges of 
j settling the forms of procedure in the new 
j courts, under the stat. 9 & 10 Viet., c. 95, 
s. 78, does not engross the attention of 
those learned personages in the approacing 
term, during all the time they can spare 
from the ordinary business of their respec- 
tive courts, it is possible that the point de- 
| termined in Lowe v. Steele may suggest 
the expediency of a rc* consideration of the 
form prescribed by the rule of Trinity 
Term, 1 Viet. 


RESTORING ARREST ON MESNE 
PROCESS. 

A niLi. brought in by Mr. Warburton and 
Mr. Leader, 44 To restore Arrest on Mesne 
Process in Civil Actions under certain Limita- 
tions/’ has just been printed. It recites, that 
it has been found by experience, that the abo- 
lition of arrest on mesne process has greatly 
increased the expense and difficulty of com- 
pelling payment of debts, and has enab led 


* See 1 Wms. Saund. 28, n. 3. 
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iifitii the greater part of their assets hare been 
wasted or concealed, or distributed amongst 
favoured creditors ; and that it is expedient to 
restore the power of arrest on mesne process in 
civil actions* with proper precautions to pre- 
vent such power from being abused : it is there- 
fore proposed to enact as follows : — 

1- .That so much of an act, 1 & 2 Viet. c. 
110, intituled, “An Act for abolishing Arrest 
on Mesne Process in Civil Actions, except in 
certain cases, for extending the Remedies of 
Creditors against the Property of Debtors, and 
for amending the laws for the relief of Insol- 
vent Debtors in England,” as abolished arrest 
on mesne process, shall be and is hereby re- 
pealed. 7 

2. That no writ of capias ad respondendum 
shall issue against any person, except upon the 
order of one of the London or district Com- 
missioners of her Majesty’s Court of Bank- 
ruptcy. 

3. Flint no commissioner of the Court of 

Bankruptcy shall issue such order unless the 
creditor applying for the same shall file in 
court an affidavit, stating the particulars of his 
debt ; and if the debt shall be on balance of 
account, or shall consist of more items Ilian 
one, then annexing to liis affidavit an account, 
commencing with the lime when the account i 
was last stated and agreed between himself j 
and liis debtor, if ever, and showing every sub- j 
sequent item, and the balance. j 

4. That no commissioner shall issue such \ 
order unless the party applying for the same ! 
shall show to him a clear primu facie case of i 
debt due, and shall make affidavit that the ! 
payment thereof has been twice demanded by 
letter, sent by post, addressed to the debtor at 
his last known place of residence, according to 
the usual and ordinary course of business ; 
and that the second letter was sent not earlier 
than one week after the first letter, nor earlier 
than three t seeks before the day of application 
to the court. 

5. That the commissioner, before issuing 
such order, shall be careful in examining into 
the reality of the debt alleged to be due, and 
into its nature and consideration ; and shall, 
for that purpose, require of the creditor de- 
manding such order, the production of such 
books and papers and writings as may be ne- 
cessary to evidence the reality of the debt ; and 
shall also require the personal attendance of 
the creditor, or, in cases where the debt is al- 
leged to be due to more persons than one, of 
one of such creditors, unless under special cir- 
cumstances he shall think fit to dispense with 
such attendance. 

6. That as soon as the alleged debtor shall 
be taken under such writ of capias, he shall be 
brought forthwith before a commissioner of the 
Court of Bankruptcy, and shall be at liberty to 
show either that the debt or any part thereof is 
not due, or that there is so much doubt about 
the reality of the debt as that the creditor ought 
to be left to establish his right in the proper 


court of justice before being permitted to issue 
a capias against the debtor ; end for such pur* 
pose shall have liberty to examine the person 
or persons at whose instance the capias issued* 
ana to produce such books* papers* and writ* 
ings as he may think necessary to explain his 
case, after which the commissioner may either 
discharge the party arrested, or order him to 
give bail, with two sufficient sureties, in such 
sum as shall appear to the commissioner to be 
actually due, tor die payment of such sum as 
may thereafter be adjudged to be due* pursuant 
to such judgment when made. 

7. That Uie party arrested shall be entitled 
to his discharge on payment into court of any 
sum for which the commissioner shall order 
him to give bail. 

8. Tl^at the party arrested shall be released* 
if, being a person liable to the bankrupt laws, 
he shall have signed or shall sign a declaration 
of insolvency, pursuant to au act passed in the 
fifth and sixth years of her Majesty, intituled, 
“ An Act for the Amendment of the Law of 
Bankruptcy or if not being a jiersou liable to 
the bankrupt laws, he shall have presented or 
shall present a petition for relief pursuant to 
certain acts passed in the fifth and sixth years* 
and seventh and eighth ycarH of her Majesty, 
intituled respectively, “ An Act for the Relief 
of Insolvent Debtors,” and “ An Act to amend 
the Law of Insolvency, Bankruptcy, and Exe- 
cution.” 

NEW STATUTES EFFECTING ALTE- 
RATIONS IN THE LAW. 

KKI.HSIOVH OPINIONS KKL1KF. 

0 & 10 Vict. r. 50- 

An Ac t to relieve her Majesty’s Subjects from 
certain Penalties and Disabilities in regard 
to Religious Opinions. [18th August, 
1847.] 

I. Certain acts and parts of acts repealed . 
5 f) Edw. 0, c. 1, ss. 1, 2, 3, 4, (J ; l Eliz . c. 
1 : 2 Elis. c. 1, (i.) ; 1 Eliz. c. 2 ; 2 Eliz . c. 
2, (i.) ; 5 Elis. c. 1 ; 13 Elis. c. 2 ; 29 Eliz. 
c. 6; l Jnc. 1, c. 4; 3 Jac. 1* c. 1, s . 2, in 
1 part j 3 Jac. 1 f c. 4; 7 Jac . 1, c. 6; 13 <5* 14 
Car . 2, c . 4, s. 1 1 ; 17 ‘5* ^ Car. 2, c . 6, s . 6. 
(J.) ; 30 Car. 2, st. 2, s . 5, in part ; 8 9 W. 

; 3 , c. 3, (S.) and all laws revived , ratified, and 
confirmed thereby . 11 4* 12 W. 3, c. 4; 1 

i Anne, st. 1, c. 30 ; 2 Anne, c . 6, s. 1, (/.) ; S. 

! 3 • S. 4 ; 11 G. 2, c. 17,17 4* 18 G. 3, c. 49, 
s. 5, (i.) 18 G. 3, c . 60, s. 5 ; 23 4*24 G. 3, c. 

1 38, {I.%j 31 G. 3, c. 32, ss. 12, 15; s. 16„ 

; 33 G. 3* c. 21, s. 14, (/.)/ 33 G. 3, c. 44. — 
i Be it enacted by the Queen's most excellent 
j Majesty, by and with the advice and consent 
I of the Loros spiritual and temporal* and Com- 
jmons, in this present parliament assembled* 
and by the authority of the same* That from 
and after the commencement, of this act the 
I statutes or ordinances and the several acts 
hereinafter mentioned* or ao mucOTPn sueh 
parts of any of the said acts as arc herein- 
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after specified, shall be repealed; (that is to 

The statute or ordinances of the 54 & 55 Hen. 
3, and the statute or ordinance commonly 

•* called statutum judaeismo : 

Also so much of an act passed in the 5 & 6 
Edw. 6 , intituled " An Act for the Uni- 
formity of Service and Administration of 
Sacraments throughout the Realm,” as en- 
acts, “ that from and after the feast of All 
Saints next coming all and every person and 
persons inhabiting within this realm, or any 
other the King’s Majesty’s dominions, shall 
diligently and faithfully, having no lawful or 
reasonable excuse to be absent, endeavour 
themselves to resort to their parish church 
or chapel accustomed, or, upon reasonable 
let thereof, to some usual place where com- 
mon prayer and such sendee of God shall be 
used in such time of let, upon every Sunday, 
and other days ordained and used to be kept 
as holy days, and then and there to abide 
orderly and soberly during the time of com- 
mon prayer, preachings, or other service of 
God tnere to he used and ministered, upon 
pain of punishment by the censures of the 
church,” so far as the same affects persons 
dissenting from the worship or doctrines of 
the united church of England and Ireland, 
and usually attending some place of worship 
other than the established church : Provided 
always, that no pecuniary penalty shall be 
imposed upon any person by reason of his 
so absenting himself as aforesaid : 

Also so much of the said act as enacts, “ that 
if any manner uf person or persons inhabit- 
ing and being within this realm, or any other 
the King’s Majesty’s dominions, shall, after 
the said feast of All Saints, willingly and 
wittingly hear and be present at any other 
manner or form of common prayer, of ad- 
ministration of the sacraments, of making 
of ministers in the churches, or of any oilier 
rites contained in the book annexed to this 
act, than is mentioned and set forth in the 
said hook, or that it is contrary to the form 
of sundry provisions and exceptions con- ‘ 
tained in the aforesaid former statute, and j 
shall be thereof convicted according to the j 
laws of this realm, before the justices of as- 
size, justices of oyer and determiner, justices 
of peace in their sessions, or any of them, by 
the verdict of twelve men, or by his or their | 
own confession, or otherwise, shall, for the first 1 
offence suffer imprisonment for six months, j 
without bail or mainprize, and for the second j 
offence, being likewise convicted as is above- 
said, imprisonment for one whole ywr, and “ 
for the third offence, in like manner, im- j 
prisonment during his or their lives ■ 

Also so much of the said act as enacts, “ that 
for the more knowledge to l>e given hereof, ; 
and better observation of this law, all and J 
singular curates shall, upon ^ one Sunday 
•very quarter of the year, during one w hole 
year next following the aforesaid feast of All 
Saints next coming, read this present act in 
the church at the time of the most assembly, 


and likewise once in every year following, at 
the same time declaring unto the people, by 
the authority of the scripture, how the mercy 
and goodness of God hath in all ages been 
shown to his people in their necessities and 
extremities, by means of hearty and faithful 
prayer made to Almighty God, especially 
where people be gathered together with one 
faith and mind to offer up their hearts by 
prayers as the best sacrifices that Christian 
men can yield 

Also so much of any act or acts of the parlia- 
ment of Ireland as may have extended to 
Ireland the provisions of the said act of the 
5 & 6 Edward 6 , so far as the same is here- 
by repealed : 

Also so much of an act passed in the 1 Eliz. 
c. 1, intituled “ An Act to restore to the 
Crown the ancient Jurisdiction over the Es- 
tate Ecclesiastical and Spiritual and abolish- 
ing all Foreign Powers repugnant to the 
same,” and of an act of the parliament of 
Ireland passed in the 2 Eliz. 1, intituled “ An 
Act restoring to the Crown the auncient 
Jurisdiction of the State Ecclesiasticell and 
Spiritual!, and abolishing all Forreinne Power 
repugnant to the same,” as makes it punish- 
able to affirm, hold, stand with, set forth, 
maintain, or defend, as therein is mentioned, 
the authority, pre-eminence, power, or juris- 
diction, spiritual or ecclesiastical, of any 
foreign prince, prelate, person, state, or po- 
tentate theretofore claimed, u«ed,or usurped 
within this realm, or any dominion or coun- 
try being within or under the power, domi- 
nion or obeisance of her Highness, or to put in 
use or execute anything for the extolling, 
advancement, setting forth, maintenance, or 
defence of any such pretended or usurped 
jurisdiction, power, pre-eminence, and au- 
thority, or any part thereof/ or to abet, aid, 
procure, or counsel any person so offending : 
Provided always, and be it declared, that 
nothing in this enactment contained shall 
authorise or render it lawful for any person 
or persons to affirm, hold, stand with, set 
forth, maintain, or defend any such foreign 
power, pre-eminence, jurisdiction, or autho- 
rity, nor shall the same extend further than 
to the repeal of the parti< ular penalties and 
punishments therein referred to, but in all 
other respects the law shall continue the 
same as if this enactment had not been made: 
Provided further, that if any person in holy 
orders according to the rites and ceremonies 
of the united church of England and Ireland 
shall affirm, hold, stand with, set forth, main- 
tain, or defend any such foreign power, pre- 
eminence, jurisdiction, or authority, such 
person shall be incapable of holding any 
ecclesiastical promotion, and, if in possession 
of any such promotion, may be deprived 
thereof by due course of law, in the same 
manuer as for any other cause of deprivation : 

Also so much of another act passed in the 1 
Eliz. c. 2, entitnled “ An Act for the Uni- 
formity of Common Prayer and Service in 
the Church, and Administration of the Sacra- 
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menu” and of another act of the parliament 
of Ireland passed in the 2 Elia. c. 2, intituled 
“An Act for the Uniformity of Common 
Prayer and Service in the Church, and the 
Administration of Sacraments,” as relates to 
a person’s resorting to his parish church or 
chapel accustomed, or, upon reasonable let 
thereof, to some usual place wlier • common 
prayer and such service of God as in such 
acts are mentioned are used in euch time of 
let, upon Sundays and other days ordained 
and used to be kept as holy days, and to his 
then and there abiding orderly and soberly 
during the time of the common prayer, 
preaching, or other service of God there used 
and ministered : 

Also an act passed in the 5 Eliz. c. 1, intituled 
“ An Act for the Assurance of the Queen's 
Royal Power over all Estates and Subjects 
within Her Dominions : 

Also an act passed in the 13 Eliz. c. 2, intituled 
“An Act against the bringing in and putting 
in execution of Hulls, Writings, or Instru- 
ments, and other superstitious Things, from 
the *Slc of Rome,” so far only as the same 
imposes the penalties or punishments therein 
mentioned ; but it is hereby declared that 
nothing in this enactment contained shall 
authorise or render it lawful for any person 
or persons to import, bring in, or put in exe- 
cution within this realm any such bulls, 
writings, or instruments, and that in all re- 
spects, save as to the said penalties or punish- 
ments, the law shall continue the same as if 
this enactment had not been made : 

Also an act passed in the *20 Eliz. c. 6, en- 
tituled “ An Act for the more speedy and 
due Execution of certain Branches of the 
Statute made in the Twenty- third Year of j 
the Queen’s Majesty's reign, intituled ‘ An ; 
Act to retail the Queen’s Majesty’s Subjects j 
in their due obedience:’ ” 

Also an act passed in tlic l Jac. 1, c. 4, in- 
tituled “ An Act for the due Execution of 
the Statutes against Jesuites, Seminary 
Priests, Recusants,” &c. 

Also so much of an act passed in the 3 Jac. 1, 
c- I, s. 2, intituled “ An Act for a public 
Thanksgiving to Almighty God every Year 
on the Fifth Day of November,” as enacts, 
“ that all and every per.- m and persons in- 
habiting within this realm of England and 
the dominions of the same shall always upon 
that day diligently and faithfully resort to 
the parish church or chapel accustomed, or 
to some usual church or chapel where the 
said morning prayer, preaching, or other 
service of God shall he used, and then and 
there to abide orderly and soberly during 
the time of the said prayers, preaching, or 
other service of God there to be used and 
ministered 

Also an act passed in the said 3 Jac. 1, c. 4, 
intituled "An Act for the better discovering 
and repressing of Popish Recusants 
Also an act passed in the 7 Jac. 1, c. 6, in- 
tituled “ An Act for administering the Oath 
of Allegiance, and Reformation of Married 
Women Recusants 


Also so much of an act passed m the 13 & H 
Car. 2, c. 4, s. 1 1, intituled “ An Act for the 
Uniformity of Public Prayers, and Adminis- 
tration of Sacraments, and^ other Rates and 
Ceremonies, and for establishing the rorm 
of making, ordaining, and . consecrating 
Bishops, Priests, and Deacons in the Cnurcn 
of England,” as makes any schoolmaster or 
other person instructing or teaching youth 
in any private house or family as a tutor or 
schoolmaster punishable for instructing or 
teaching any youth as a tutor or school - 
master before licence obtained from his re- 
spective archbishop, bishop, or ordinary of 
the diocese, according to the laws and sta- 
tutes of this realm, and before such subscrip- 
tion aiul acknowledgment made as in the 
said act is mentioned : 

Also sojnuch of the last-mentioned act where- 
by any act or part of any act hereiii-before 
repealed has been confirmed or kept in 
force : 

And also so much of any act or acts of parlia- 
ment whereby the said parts of the said act 
of the 13 & 14 Cur. 2, herein-before repealed 
have been confirmed or incorporated &n any 
other act or ac ts of parliament : 

Also so much of an net of the parliament of 
Ireland passed in the 17 & 1** Car. 2, c. 0, s. 
(3, as requires that schoolmasters or^ other 
persons instructing or teaching youth in pri- 
vate houses or families as tutors or school- 
masters should take the oath of allegiance 
and supremacy, and as makes such school- 
masters or other persons punishable for so 
instructing or teaching youth before license 
obtained from their respective archbishop, 
bishop, or ordinary of the diocese, and be- 
fore such subscription and acknowledgment 
made as in the said act is mentioned : 

Also so much of an act passed in the 30 Car. 2, 
st. 2, s. 5, intituled " An Act fur the more 
effectual preserving the King’s Person and 
Government by disabling Papists from sit- 
ting in cither House of Parliament, ’ as 
enacts that “ every person now or hereafter 
convicted of popish recusancy who hereafter 
shall, at any time after the said first day of 
December, come advisedly into or remain in 
the presence of the King’s Majesty or 
Queen’s Majesty, or shall conic into the 
court or house where they or any of them 
reside, as well during the reign of his present 
Majesty (whose life God long preserve) as 
during the reigns of any of his royal succes- 
sors, kings or queens of England, shall incur 
and suffer all tnc pains, penalties, forfeitures, 
an^ disabilities in this act mentioned or 
contained 

Also an act of the parliament of Scotland pass- 
ed in the 8 & 9 W. 3, c. 3, intituled “An 
Act for preventing the Growth of Popery,” 
and all laws, statutes, and acts of parliament 
revived, ratified, and perpetually confirmed 
by the said act of King William's first par- 
liament, except as to the form of the formula 
in such last-mentioned act contained : 

Also an act passed in the 11 & 12 W. 3, c. 4, 

A A 5 
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intituled u An Act for the further preventing hereditaments under and by virtue of the 

the growth of Popery : provisions of the said act at the time of such 

Also an act passed in the 1 Anne, st. 1, c. 30, repeal : 

intituled u An act to oblige Jews to maintain Also so much cf an act of the parliament of 
and provide for their Protestant children Ireland passed in the 17 & 18 G. 3, c. 49, 
Also so much of an act of the parliament of s. 5, intituled “ An Act for the Relief of His 

Ireland passed in the 2 Anne, c. 0, s. 1, inti- Majesty’s Subjects of this Kingdom profess- 

tuled “ An Act to prevent the further Growth ing the Popish Religion, as enacts, “ that no 

of Popery,” as enacts, “ that if any person maintenance or portion shall be granted to 

or persons shall seduce, persuade, or pervert any child of a Popish parent, upon a bill filed 

any person or persons professing or that against such parent pursuant to the aforesaid 

shall profess the Protestant religion to re- act of the second of Queen Anne, out of the 

nouncc, forsake, or abjure the same, and to personal property of such Papist, except out 

profess the Popish religion, or reconcile him of such leases which they may hereafter take 

or them to the church of Rome, then and in under the powers granted in this act 

such case every such person and persons so Also so much of an act passed in the 13 G. 3, 
seducing, as also every such Protestant and c. 60, e. 5, intituled “ An Act for relieving 

Protestants who shall be so seduced; per- His Majesty’s Subjects professing the Popish 

verted, and reconciled to Popery, 'fchall for Religion from certain Penalties and Disanili- 

the said offences, being thereof lawfully con- ties imposed on them by an Act made in the 
victcd, incur the danger and penalty of Eleventh and Twelfth Years of the Reign of 
praemunire mentioned in the Statute of King William the Third, intituled * An Act 
Prsemunire made in England in the sixteenth for the further preventing the Growth of 
year of the reign of King Richard the Popery/ ” as enacts ** that nothing in this 
Second act contained shall extend or be construed to 
Also so much of the said last-mentioned act of extend to any Popish bishop, priest, jesuit or 
Queen Anne as empowers the Court of schoolmaster who shall not have taken and 
Chancery to make such order for the main- subscribed the above oath in the above 
tenance of Protestant children not main- words before he shall have been appre- 

tained by their Popish parents, suitable to hended, or any prosecution commenced 

the degree and ability of such parents and to against him 

the age of such child, and also for the nor- Also so much of an act of the parliament of 
tions of Protestant children to be paid at Ireland passed in the 23 & 24 G. 3, c. 38, in- 
the decease of their Popish parents, as that tituled u An Act for extending the Provisions 
court shall adjudge fit, suitable to the degree of an Act passed in this Kingdom in the 
and ability of such parents, and as empowers Nineteenth and Twentieth Years of Ilis Ma- 
the said court to make such order for the jesty’s Reign, intituled ‘ An Act for natu- 
educating in the Protestant religion the chil- ralizing such Foreign Merchants, Traders, 
dreu of Papists, wdicre either the father or Artificers, Artizans, Manufacturers, Work- 
mother of such children shall be Protestants, men, Seamen, Farmers, and others us shall 

till the age of eighteen years of such cliil- settle in this Kingdom,’ ” as oxcepts out of 

dren, as to that court shall seem meet, and the benefit of that act persons professing the 
in order thereto to limit and appoint where, Jew ish religion : 

and in what manner, and by whom, such Also so much of an act passed in the 31 G. 3, 
children shall be educated; and as enacts c- 32, intituled “An Act to relieve, upon 
that the father of such children shall pay the Conditions and under Restrictions, the Per- 
charges of such education as shall be di- sons therein described from certain Penalties 
rected by the said court : | and Disabilities to which Papists or Persons 

And an act passed in the 11 G. 2, c. 17, inti- j professing the Popish Religion are by Law 
tuled “ An Act for securing the Estates of : subject,” as enacts “ that nothing herein 
Papists conforming to the Protestant Reli-I contained shall be construed to give any 
gion against Disabilities created by several ' ease, benefit, or advantage to any person 
Acts of Parliament relating to Papists ; and J who shall, by preaching, teaching, or writing, 
for rendering more effectual the several Acts deny or gainsay the oath of allegiance, abju- 
of Parliament made for vesting in the Two ration, and declaration herein-beforc men- 
Universities in that part of Great Britain tioned and appointed to be taken as afore- 
called England the Presentation of Benefices said, or the declarations or doctrines therein 
belonging to Papists,” except so much of the contained, or any of them 
said Act as relates to any aavowson or right Also so much of the said last-mentioned act as 
of presentation, collation, nomination, or ao- prorides and enacts, “ that no schoolmaster 
nation of or to any benefice, prebend, or ec- professing the Roman Catholic religion shall 
clesiastical living, school, hospital, or dona- receive into his school for education the 
live, or any grant or avoidance thereof, or child of any Protestant father 
any admission, institution, or induction to be Also so much of the said last-mentioned act as 
made thereupon, but so as that the repeal of provides and enacts, “ that no person pro* 
the said act shall not in anywise affect or losing the Roman Catholic religion shaft be 
prejudice the right, title, or interest of any permitted to keep a school for the education 
person in or to any lands, tenements, or of youth until his or her name and deecrip* 
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tioa as a Roman Catholic schoolmaster or 
schoolmistress shall have been recorded at 
the quarter or general session of the peace 
for the county or other division or place 
where such school shall be situated, by the 
clerk of the peace of the said court, who is 
hereby required to record such name and 
description accordingly upon demand by 
such person, and to give a certificate thereof 


maliciously or contemptuously disquieting or 
disturbing any meeting, assembly, or congre- 
gation of persons assembled for religious wor- 
ship, permitted or authorised by any former 
act or acts of parliament, or the disturbing, 
molesting, or misusing any preacher, teacher, 
or person officiating at such meeting, assembly, 
or congregation, or any person or persons there 
assembled, shall apply respectively to all meet- 


premises shall receive any benefit of this 
act :*• 

Also so much of an act of the parliament of 
Ireland passed in the 33 G. 3, c. 21, s. 14, 
intituled “ An Act for the Relief of His Ma 


to such person as shall at any time demand , mgs, assemblies, or congregations whatsoever 
the same, and no person offending in the j of persons lawfully assembled for religious 
s— * ^ worship, and the preachers, teachers, or per- 
sons- officiating at such last-mentioned meet- 
ings, assemblies, or congregations, and the 
persons there assembled. 

5. Act may be amended , <$r.---That this act 
jesty’s Popish or Roman Catholic Subjects J may be repealed, altered, or varied at any time 
of Ireland,” as provides, “ that no Papist or J within this session of parliament. 

Roman Catholic, or person professing the j • 

Roman Catholic or Popish religion, shall! NOTES OF THE WEEK, 

T1IK LATE Ma. JUSTICE WILLIAMS. 

Wk noticed briefly last week the unexpected 


take any benefit by or under this act, unless j 
he shall have first taken and subscribed the j 
oath and declaration in this act contained j 
and set forth, and also the said oath ap- 
pointed by the said act passed in the Thir- 


teenth and Fourteenth Years of His Majesty’s an(1 rat j ier su dclen death of this learned judge. 
Reign, intituled • An Act to enable HU Ma- j , t , A of his severa ] profcsional 
jesty s Subjects, of whatever Persuasion, to , . 

testify their Allegiance to Him in some One promotions, from his call to the bar in 1804, 
of FI is Majesty’s Four Courts in Dublin, or to his elevation to the bench in 1834. rew 
at the General Sessions of the Peace, or at p 0S3 cs8ed so large a share of the regard, both 
any Adjnnmmcnt thereof, to be holder for j f t , inembere of thl . bar an( l J li8 brethren on 
the County, City, or Borough wherein such ! . _ . . . . , , A 

Papist or Roman Catholic, or Person pro- ! bench, as the deceased ; and we hope, in an 
fessing the Roman Catliolic or Popish Re- L early number to give a full memoir of his dis- 
ligion, doth inhabit or dwell, or before the tiiiguisbed career and eminent attainments, 
going Judge or Judges of Assize in the 

County wherein such Papist or Roman the new judok. 

Catholic, or Person professing the Roman Rumour has been very busy with the names 

dM " -< -«r -"->»“»» — 

Also an Act passed in the said 33 <!. 3, c. 34, J with some who, though not leaders, arc emi- 
intituled “An Act for requiring a certain J nent in the ranks of legal learning. It is un- 
Form of Oath of Abjuration and Declaration 1 ( ] e r8tood, as might have been expected, that tile 


Great Britain called Scotland.” j V it be accepted by the Solicitor-General, then 


2. Jews to be subject to the same laws as a vacancy arises in his office. 

from and after the commencement of this act, \V e have not yet seen any notice in the 
her Majesty’s subjects professing the Jewish ' (j azett( . 0 f t h e intention of government to carry 
te M on ’ ia r ~F ct to^heir echools, I>Uces_for ; ^ ^ Debt> Act int)> e(rect . The prepara- 


religious worship, education, and charitable 
purposes, and the property held therewith, 
shall be subject to the same laws as her Ma- 
jesty’s Protestant subjects dissenting from the 
Church of England are subject to, and not 
further or otherwise. 

3. Not to affect pending suits . — Provided, 
That nothing in this act contained shall affect 
any action or suit actually pending or com- 
menced, or any property now in litigation, dis- 
cussion, or dispute, in any of her Majesty’s 
courts of law or equity. 

4. Disturbing religious assemblies . — That 
from and after the commencement of this act 
all laws now in force against the wilhffly and 


tion of the rules and regulations of practice 
will, no doubt, occupy a considerable time. 
The judges of the superior courts, with the 
l^ord Chancellor and the Attorney and Solicitor* 
General, who may be considered responsible 
for the efficient working of the act, must have 
time to settle the rules, and these learned and 
eminent functionaries ought not to be deprived 
of their long vacation. They will have many 
details to consider. 
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LIST OF PUBLIC GENERAL ACTS, 
9 & 10 Victoria. 


Cap. 1. An Act for the further Amendment 
of the Acts for the Extension and Promotion of 
Public Works in Ireland. 

Cap. 2. An Act to authorize Grand Juries 
in Ireland, at the Spring Assizes of the present 
year, to appoint Extraordinary Presentment 
Sessions ; to empower such Sessions to make 
Presentment for County Works, and to provide 
Funds for the Execution of such Works; and 
also to provide for the more prompt payment 
of Contractors for Works under Grand Jury 
Presentments in Ireland. 

Cap. 3. An Act to encourage 'the Sea 
Fisheries of Ireland, by promoting and aiding 
with Grants of Public Money the Construction 
of Piers, Harbours, and other Works. 

Cap. 4. An Act to amend the Acts for pro- 
moting the Drainage of Lands, and improve- 
ment of Navigation by Wj.ter Power in con- 
nexion with such Drainage, in Ireland ; and to 
afford Facilities for increased Employment for 
the .labouring Classes in Works of Drainage 
during the present Year. 

Cap. 5. An Act to amend an Act for regu- 
lating the Construct ion and Use of Buildings 
in the Metropolis and its Neighbourhood. 

Cap. (i. An Act to make Provision until 
the 1st day of September, 1847. for the Treat- 
ment of poor Persons afflicted with Fever in 
Ireland. 

Cap. 7. An Act to apply the Sum of 
8,000,000/. out of the Consolidated Fund to the 
Service of the Year 184(5. 

Cap. 8. An Act to make further Provisions 
as to unclaimed Stock and Dividends of the 
South Sea Company. 

Cap. 9. An Act for amending the Act for 
rendering effective the Services of the Chelsea 
Out- Pensioners, and extending to the Out- 
Pensioners of Greenwich Hospital. 

Cap. 10. An Act for regulating the Payment 
of the Out- Pensioners of Greenwich and Chel- 
sea Hospitals. 

Cap. 1 1. An Act for punishing Mutiny and 
Desertion, and for the better Payment of the 
Army and their Quarters. 

, Cap. 12 . An Act for the Regulation of Her 
Majesty's Royal Marine Forces while on shore. 

Cap. 13. An Act to indemnify such Persons 
in the United Kingdom as have omitted to 
qualify themselves for Offices and Employ- 
ments, and to extend the Time limited for these 
Purposes respectively until the 25 th day of 
March, IS47. 

Cap. 14. An Act to continue until the let 
day of March, 1847. and from thence to the 
end of the then next Session of Parliament, the 
several Acts relating to Insolvent Debtors in 
India. 

Cap. 15. An Act for raising the Sum of 
18 , 380 , 20 o/. by Exchequer Bills, for the Sendee 
of the Year IS46. 

Cap. Id. An Act to authorize the Inclosure 


of certain Lands in pursuance of the Recom- 
mendation of the Inclosure Commissioners for 
England and Wales. 

Cap. 17. An Act for the Abolition of the 
exclusive Privilege of Trading in Burghs in 
Scotland. 

Cap. 18. An Act to amend Two clerical 
Errors in an Act of the last Session, for regu- 
lating the Labour of Children, young Persons, 
and Women in Print Works. 

Cap. 19 . An Act to amend an Act of the 
Second and Third Years of His late Majesty, by 
providing additional Booths or Polling Places 
at Elections in Ireland where the Number of 
Electors Whose Names shall begin with the 
same letter of the Alphabet shall exceed a cer- 
tain Number. 

Cap. 20. An Act to amend an Act of the 
2nd Year of Her present Majesty, for providing 
for the Custody of certain Monies paid, in pur- 
suance of the Standing Orders of either House 
of Parliament, by Subscribers of Works or 
Undertakings to Dc effected under the Autho- 
rity of Parliament. 

Cap. 21. An Act to enable the Right Hon. 
Henry Viscount Hardinge to receive the full 
Benefit of an Annuity of 5,000/. granted to him 
by the East India Company. 

Cap. 22. An Act to amend the Laws relating 
to the Importation of Corn. 

Cap. 23. An Act to alter certain Duties of 
Customs. 

Cap. 24. An Act for removing some Defects 
in the Administration of Criminal Justice. 

Cap. 25. An Act for preventing malicious 
In juries to Persons and Property by Fire, or by 
explosive or destructive Substances. 

Cap. 2(5. An Act for abolishing the Office 
of Superintendent of Convicts under Sentence 
of Transportation. 

Ca p. 27. An Act to amcnd*thc Laws relating 
to Friendly Societies. 

Cap. 28. An Act to facilitate the Dissolution 
of certain Railway Companies. 

Cap. 29. An Act for granting to Her Ma- 
jesty, until the 5th day of August, 1S46, cer- 
tain Duties on Sugar imported into the United 
Kingdom, 

Cap. 30. An Act to define the Notice of 
Elections of Members to serve in Parliament 
for Cities, Towns, or Boroughs in Ireland. 

Cap. 31. An Act to settle an Annuity on 
Viscount Hardinge, and the Two next surviv- 
ing Heirs Male of the Body of the said Viscount 
Hardinge to whom the Title of Viscount Hard- 
inge shall descend, in consideration of his great 
and brilliant Services. 

Cap. 32. An Act to settle an Annuity on 
Lord Gough and the Two next surviving Heirs 
Male of the Body of the said Lord Gough to 
whom the Title of Lord Gough shall descend, 
in consideration of his important Services. 

Cap. 33. An Act to amend the Laws relating 
to Corresponding Societies and the licencing of 
Lecture Rooms. 

Cap. 34, An Act to enable the Commission- 
ers of Her Majesty’s Woods to construct a new 
Street from Spitalfields to Shoreditch. 
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Cap. 35. An Act to continue until the 31st 
clay of December, 1848, and to the End of the 
then next Session of Parliament, an Act of the 
Tenth Year of King George the Fourth, for 
providing for the Government of His Majesty’s 
Settlements in Western Australia on the West- 
ern Coast of New Holland, 

Cap. 36. An Act to continue until the 1st 
day of January, 1651, and to the end of the 
then next Session of Parliament, and to amend 
an Act for establishing an Office for the Bene- 
fit of Coalwhippers of the Port of London. 

Cap. 37. An Act to amend the Laws relat- 
ing to the Office of Coroner and the Expenses 
of Inquests in Ireland. 

Cap. 33. An Act to empower the Commis- 
sioners of Her Majesty’s Woods to form a 
Royal Park in Battersea Fields in the County 
of Surrey. 

Cap. 39. An Act to enable the Commis- 
sioners of Her Majesty’s Woods to construct 
an Embankment and Roadway on the North 
Shore of the River Thames from Battersea 
Bridge to Vauxhail Bridge, and to build a Sus- 
pension Bridge over tlv said River at or near 
Chelsea Hospital, witli suitable Approaches 
thereto, including a Street from Lower Sloan 
Street to the Northern Extremity of the Bridge. 

Cap. 40. An Act to declare certain Hope- 
works not within the Operation of the Factory 
Acts. 

Cap. 41. An Act for granting to Her Ma- 
jesty, until the 5th day of September. 184(5, 
certain Duties on Sugar imported into the 
United Kingdom. 

Cap. 42. An Act to authorise a Loan from 
the Consolidated Fund to the New Zealand 
Company. 

Cap. 43. An Act to suspend until the 1st 
day of October, 1847, the making of List and 
the Ballots and Enrolments for the Militia of 
the United Kingdom. 

Cap. 44. Ail Act to remove Doubts as to the 
Election of Members to serve in Parliament 
for the County of Chester, the Boroughs situate 
therein, and for the County of the City of 
Chester. 

Cap. 45. An Act to continue until the 1st 
day of September, 1847* certain of the Pro- 
visions of an Act of the Fifth and Sixth Years 
of Her present Majesty, for amending the Con- 
stitution of the Government of Newfoundland. 

Cap. 4(5. An Act to continue until the 31st 
day of December 1851, an Act of the Fourth 
and Fifth Years of Her present Majesty, for 
authorising and facilitating the Completion of 
a Survey of Great Britain, Berwick-upon- 
Tweed, and the Isle of Man. 

Cap. 47. An Act to apply the Sum of 
4 , 000 , (XX)/. out of the Consolidated Fund, and 
the Surplus of Ways and Means, to the Service 
of the Year 1846. 

Cap. 48. An Act for legalising Art Unions. 

Cap. 49. An Act to continue until the 1st 
day of October, 1847, and to the end of the 
then next Session of Parliament, an Act for 
authorising the Application of Highway Rates 
to Turnpike Roads* 


General Acts . 

Cap. 50. An Act to continue until the 1st 
day of October, 1847, and to the end of the 
then Session of Parliament, the Exemption 
of Inhabitants of Parishes, Townships, and 
Villages from Liability to be rated as such, m 
respect of Stock in Trade or other Property, to 
the Relief of the Poor. # 

Cap. 51. An Act to continue certain 1 urn- 
pike Acts until the 1st day of October, 1817, 
and to the end of the then next Session of 1 ar- 
liament. 

Cap. 52. An Act to continue to the 1st day 
of October, 1S47, and to the end of the then 
next Session of Parliament, the Act to aineiid 
the Laws relating to Loan Societies. 

Cap. 53. An Act to continue the Copyhold 
Commission until ,thc 31st day of July, 1847, 
and 4o the eml of the then next Session of 1 ar- 
liament/ 

Cap. 54. An Act to extend to all Barrister* 
practising in the Superior Courts at West- 
minster the Privileges of Serjeants-at-Law in 
tlic Court of Common Pleas. 

Cap. 55. An Act to defray until the 1st day 
of August, 1847. the Charge of the Pay, Cloth- 
ing, and contingent and other Expenses of the 
Disembodied Militia in Great Britain and Ire- 
land ; to grant. Allowances in certain Cases to 
Subaltern Officers, Adjutants, Paymasters, 
Quartermasters, Surgeons, Assistant Surgeons, 
Surgeons Mates, and Serjeant Majors of the 
Militia; and to authorise the Employment of 
the Non-commissioned Officers. 

Cap. 5(5. An Act to provide Forms of Pro- 
ceedings under the Acts relating to the Duties 
of Assessed Taxes, and the Duties on Profits 
arising from Property, Professions, I radon, and 
Offices in England. 

Cap. 57. Au Act for regulating the Gauge 
of Railways. 

Cap. 58. An Act to amend an Act of the 
Seventh and Eighth Years of Her present Ma- 
jesty, for reducing, under certain Circum- 
stances, the Duties payable upon Books and 
Engravings. 

Cap. 59. An Act to relieve Her Majesty s 
Subjects from certain Penalties and Disabilities 
in regard to Religious Opinions. 

Cap. Go. An Act to exempt from Stamp 
Duty Bonds and Warrants to confess Judg- 
ment executed by Higb Constables or Collec- 
tors of Grand Jury Cess, or their Sureties, in 
Ireland. • 

Cap. 61. An Act to amend an Act of the 
Seventh Year of King George the Fourth, for 
consolidating and amending the Iaw relating 
to Prisons in Ireland. 

Cmp. 62. An Act to abolish Deodanda. 

Cap. 63. An Act for granting certain Duties 
on Sugar and Molasses. 

Cap. 64. An Act to enable Courts of Law 
in Ireland to give Relief against adverse Claims 
made upon Persons having no Interest in the 
Subject Matter of such Claims. 

Cap. 65. An Act to provide for the more 
effectual Execution of the Office of a Justice of 
the Peace, and the better Administration of the 
Police, within the Borough of Wolverhampton 
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and certain Parishes and Places in the Neigh- 
bourhood thereof, all in the County of Stafford. 

Cap. 66. An Act to amend the Laws relating 
to the Removal of the Poor. 

Cap. 67. An Act to remove Doubts concern- 
ing Citations, and Services and Execution of 
Diligence, in Scotland. 

Cap. 68. An Act for better enabling the 
Burial Service to be performed in One Chapel 
where contiguous Burial Grounds shall have 
been provided for Two or more Parishes or 
Places. 

Cap. 69. An Act to authorize until the 31st 
day of July, 1847, and to the end of the then 
next Session of Parliament, the Regulation of 
the Annuities and Premiums of the Naval 
Medical Supplemental Fund Society; 

Cap. 70. An Act to amend the Act to facili- 
tate the Inclosure and Improvement Of Com- 
mons. 

Cap. 71. An Act to amend an Act of the 
present Session, intitutled “ An Act to autho- 
rise Grand Juries in Ireland, at the Spring 
Assizes of the present Year, to appoint Extra- 
ordinary Presentment Sessions ; to empower 
such Sessions to make Presentment for County 
Works ; and to provide Funds for the Execu- 
tion of such Works ; and also to provide for 
the more prompt Payment of Contractors for 
Works under Grand Jury Presentments in 
Ireland. 

Cap. 72. An Act to amend the Act for Mar- 
riages in Ireland, and for registering such Mar- 
riages. 

Cap. 73. An Act further to amend the Acts 
for the ( -oinmutation of Tithes in England and 
Wales. 

Cap. 74. An Act to encourage the Es- 
tablishment of public Baths and Wash-houses. 

Cap. 75. An Act to regulate Joint Stock 
Bunks in Scotland and Ireland. 

Cap. 76. An Act for the Abolition of the 
exclusive Privilege of Trading, or of regulating 
Trades, in Cities, Towns, or Boroughs in 
Ireland. 

Cap. 77. An Act to amend the Acts relating 
to the Offices of the House of Commons. 

Cap. 78- An Act to nuthorise a further Ad- 
vance of Money out of the Consolidated Fund 
towards defraying the Expense of County 
WorkB presented in Ireland. 

Cap. 79. An Act to continue until the 31st 
dAy of July, 1847, and to the end of the then 
Session of Parliament, an Act of the Fifth 
and Sixth Years of Her present Majesty, for 
amending the Law relating to Private Lunatic 
Asylums in Ireland. 

Cap. 80. An Act to authorize the Advance 
of Money out of the Consolidated Fund, for 
carrying on Public Works and Fisheries, and 
Employment of the Poor. 

Cap. 81. An Act for regulating the Deduc- 
tion of the Bank of England of income Tax 
Duty in respect to certain Offices. 

Cap, 82. An Act to amend an Act of the 
present Session for authorising a Loan from 
thq Consolidated Fund to the New Zealand 
Company. 


Cap, 83. An Act to empower the Commis- 
sioners for the Issue of Loans for Public 
Works and Fisheries to make Loans in Money 
to the Commissioners of Her Majesty’s Woods 
in lieu of Loans heretofore authorised to be 
made in Exchequer Bills. 

Cap. 84. An Act to amend the Laws concern- 
ing Lunatic Asylums and the Care of Pauper 
Lunatics in England. 

Cap. 85. An Act to authorize the Applica- 
tion of Money for the Purposes of Loans for 
carrying on Public Works in Ireland. 

Cap. 86. An Act to extend and consolidate 
the Powers hitherto exercised by the Commis- 
sioners of Public Works in Ireland, and to ap- 
point additional Commissioners. 

Cap. 87. An Act for promoting the voluntary 
Establishment in Boroughs and certain Cities 
and Towns in Ireland of public Baths and 
Wash-houses. 

Cap. 88. An Act to remove Doubts as to the 
Legality of certain Assignments of Ecclesiasti- 
cal Patronage. 

Cap. 89* An Act to continue certain Acts 
for regulating Turnpike Roads in Ireland until 
the 31st day of July, 1847, and to the end of 
the then Session of Parliament. 

Cap. 90. An Act to prevent the Use of Stills 
by unlicensed Persons. 

Cap. 91. An Act to continue certain Patent 
Commissions until the Exhibition of the Com- 
missions revoking them. 

Cap. 92. An Act to provide for the Prepsra- 
ration. Audit, and Presentation to Parliament 
of annual Accounts of the Receipt and Ex- 
penditure of the Naval and Military Depart- 
ments. 

Cap. 93. An Act for compensating the 
Families of Persons killed by Accident*. 

Cap. 94. An Act to enable the Legislatures 
of certain British Possessions to»reduce or re- 
peal certain Duties of Customs. 

Cap. 95. An Act for the more easy Recovery 
of Small Debts and Demands in England. 

Cap. 96. An Act for the more speedy Re- 
moval of certain Nuisances, and to enable the 
Privy Council to make Regulations for the 
Prevention of contagious and epidemic Dis- 
eases until the 3 1st day of August, 1847, and 
to the end of the then next Session of Parlia- 
ment. 

Cap. 97. An Act to provide for removing the 
Charge of the Constabulary force in Ireland 
from the Counties, and for enlarging the Re- 
serve Force; and to make further Provision 
for the Regulation and Disposition of the said 
Constabulary Force. 

Cap. 98. An Act to amend the Law for re- 
gulating the Hours of receiving and delivering 
Goods and Chattels as Pawns in Pawnbrokers* 
Shops. 

Cap. 99. An Act for consolidating and 
amending the Laws relating to Wreck and 
Salvage. 

Cap. 1O0. An Act fbr the Regulation of 
Steam Navigation, and fbr requiring sea-going 
Vessels to carry Boats. 

Cap. 101. An Act to authorise the Advance 
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of Public Money to a limited Amount, to pro- 
mote _ the Improvement of Land in Great 
Britain and Ireland by Works of Drainage. 

Cap. 102. An Act to amrnd the Laws re- 
lating to the Customs- 

1° 3 » An Act to make further Provision 
forthe Government of the New Zealand Islands. 

Cap. 104. An Act to amend an Act for re- 
gulating the Sale of Waste Land belonging to 
the Crown in the Australian Colonies, and to 
make further Provision for the Management 
thereof. 

Cap. 105. An Act for constituting Commis- 
sioners of Railways. 

Cap. 106. An Act for making preliminary 
Inquiries in certain Cases of Applications for 
Local Acts. 

Cap. 107. An Act to facilitate the Employ- 
ment of the labouring Poor for a limited 
Period in the distressed Districts in Ireland. 

Cap. los. An Act to provide additional 
Funds for Loans and Grants for Public Works 
in Ireland. 

Cap. 109. An Act to authorize a further 
Issue of Money in aid of Public Works of ac- 
knowledged Utility in poor Districts in Ireland. 

Cap. 110. An Act to amend the Law relat- 
ing to the Valuation of rateable Property in 
Ireland. 

Cap. 111. An Act to amend the Law in Ire- 
land as to Ejectments and Distresses, and as 
to the Occupation of Lauds. 

Cap. 112. An Act to facilitate and encourage 
the granting of certain Leases for Terms of 
Years in Ireland. 

Cap. 113. An Act to improve the Proceed- 
ings in Prohibition and on Writs of Mandamus 
in Ireland. 

Cap. 114. An Act for the further Amend- 
ment of an Act of the Sixth Year of Her pre- 
sent Majesty, for*regulating the Irish Fisheries. 

Ca p. 113. An Act to amend the Laws as to 
District Lunatic Asylums in Ireland ; to pro- 
vide for the Expense of the Maintenance of 
certain Lunatic Poor removed from the Rich- 
mond Lunatic Asylum, Dublin, for want of 
Room therein ; and to provide for the Salaries 
and Expenses incident to the Office of Inspector 
of Lunatics in Ireland. 

Cap. 116. An Act to apply the Sum of 
8,356,173/. 1 7s. llrf. out of the Consolidated 
Fund, and Monies in the Exchequer, to the 
Service of the Year 1846, and to appropriate 
the Supplies granted in this Session of Parlia- 
ment. 

Cap. 117. An Act to authorize the Inclosure 
of certain Lands pursuant to a Special Report 
of the Inclosure Commissioners for England 
and Wales. 


ANALYTICAL DIGEST OF CASES. 

REPORTED IN ALL THE COURTS. 

(Sosrb of Common Sato. 

L CONSTRUCTION OF STATUTES. 

ANNUITY* 

See Stamp . 


COMMITMENT* 

Warrant. — In a commitment in execution, 
under stat. 4 G. 4, c. 34, s. 3, which is in- 
tended by the statute to operate as a convic- 
tion, the warrant must show that the magis- 
trate has done all that is necessary to make the 
convictiou lawful. Therefore, where it did not 
sufficiently appear on the face of the warrant 
of commitment, that the witnesses in support 
of the charge had been examined in the pri- 
soner's presence : Held, that he was entitled to 
his discharge. lleg. v, Tordoft , 1 D. & M. 
693. 

Cases cited iu the judgment: Johnson r. Reid, 

6 M.& W. 121; Rex v. Raker, 2 Sira. 124; 
Rex v. SoJ way, 2 Chit. 522. 

• CORPORATION. 

Acting 1 rtf boat seal. — Quashing mandamus.— 
A resolution, on the reappointment of a town 
clerk by a corporation after stat. 5 & 6 W. 4, 
e. 76, to increase his salary in compensation for 
the loss of former emoluments, is not valid un- 
less executed under seal. Such appointment 
cannot, therefore, be proved by an entry of it 
in the minutes of the town council. After a 
mandamus has been granted, return made, and 
an issue thereon tried, the court will not quash 
the mandamus on grounds which were or 
might have been discussed on showing cause 
against the application for it ; as, that a sug- 
gestion on which the motion was made is un- 
true. A mandamus for compensation, under 
stat. 5 & 6 W. 4, c. 76, s. 66, was moved for, 
on the ground that the prosecutor had by the 
passing of the act lost tne emoluments of an 
office, there had been no agreement between 
the prosecutor and the corporation that such 
increase should lie deemed a compensation for 
the loss. On return, and trial of an issue 
bringing this fact into question, the judge and 
jury declared themselves of opinion that such 
an agreement had existed. Held , no ground 
for quashing the mandamus. 

The mandamus required the corporation, by 
its corporate style, to assess compensation, (in- 
stead of requiring the council to assess com- 
pensation ; and the corporation to execute a 
bond.) After return, and issue in fact tried, 

Held, that, assuming the writ to be materially 
defective in form, the court ought not to quash 
it on motion. Reg. v. Stanford, Mayor of, 
6 Q. B. 433. * 

Case cited in the judgment : Arnold v. Mayor 
of Poole, 4 M. & (i. 860* 

ELECTIONS. 

Sec Voting . 

EXCISE. 

Sale of tobacco . — Excise license acts.— 
Pleading . — The 25th and 26th sections of the 
Excise License Act, 6 Geo. 4, c. 81, which 
subject to penalties any manufacturer of or 
dealer in or seller of tobacco, who shall not 
have his name painted on his entered premises 
in manner therein mentioned, or who shall 
manufacture, deal in, retail, or sell tobacco 
without taking out the license required for 
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that purpose, do not avoid a contract of sale of 
tobacco made by a manufacturer or dealer 
who has not complied with the requisites of 
these sections ; their effect is merely to impose 
a penalty on the offending party for the bene- 
fit of the revenue. 

But where it appears that the intention of 
the legislature was to prohibit the contract it- 
self, although that can be only for purposes of 
revenue, the contract is illegal ana void, and 
no action can be maintained upon it. 

An allegation in a pica, that the tobacco, for 
the price of which the action was brought, was 
sold by the plaintiffs “ as manufacturers of to- 
bacco,” after the stat. 6 G. 4, c. 81, and that 
they had not a license under that act, is not a 
sufficiently direct allegation that* the plaintiffs 
were manufacturers of tobacco, so as *to come 
within the provisions of the act. Smith v. 
Maw hood, 14 M. & W. 452. 

Case cited in tho judgment : Johnson t. Hudson, 
1 ! Last, 180. 

FACTORS. 

A., residing abroad, being the owner of 
goods, consigned them by a bill of lading, 
making them deliverable in London to the 
consignee or his assigns ; and having indorsed 
tho hill of lading in blank, transmitted it to his 
factor, with instructions to receive und to sell 
the goods. The factor received the goods, en- 
tered them in his own name at the custom 
house, and obtained, without the privity or ex- 
press consent of the owner, a dock warrant in 
his own name, it being the usage at the docks 
to give such document to the person in whose 
name they are entered, and pledged such dock- 
warrant for advances beyond the charges for 
which the factor had a lien : Held, that, under 
these circumstances, the factor was not in- 
trusted with a dock-warrant within the mean- 
ing of the stat. G (J . 4, r. 94, 8. 2. 

A party intrusted with the bill of lading for 
the purpose of selling the goods mentioned in 


by the mayor and become void, if and so soon 
as three inhabitant householders residing with- 
in 100 yards, &c., should memorialize the 
mayor in writing to revoke the same; such 
last-mentioned memorial to be presented with- 
in 48 hours after the building of such booth 
should have been commenced, and the revoca- 
tion to be notified forthwith to the party em- 
ployed or interested in the building ; ana any 
person erecting or continuing a booth in con- 
travention of the bye* law to forfeit a sum not 
exceeding 5/. 

Held an unreasonable bye-law, and wholly 
void, though duly published and notified to a 
secretary. of state and not disallowed. 

To a count in trespass for breaking down 
and removing plaintiff’s booth, defendant 
pleaded that, before and at the time, &c., there 
was a public highway through , over t and along 
a close called A for all the liege subjects, &c. ; 
and that the booth had been and was wrong- 
fully erected and standing in and across the 
saia highway , and obstructing the same, where- 
fore defendant, being a liege subject, &c., and 
having occasion to use the said highway, com- 
mitted the alleged trespass, in order to remove 
the obstruction. Replication, That the said 
close is in the borougn of B. 3 which is an im- 
memorial borough, and that an immemorial 
fair for the sale of all kinds of goods was, for 
three weeks from a certain day in every year, 
holden in the said close, that is to say, on cer- 
tain parts thereof used for that purpose, but 
leaving open a sufficient part of the said close , 
and also of the said highway , for the subjects, 
<yc., to go. retun t, pass , « $-c., in and atoiig the 
same highway. And that there was an imme- 
morial custom in the said borough, that every 
liege subject using the trade of a victualler 
hath, during the said fairs, been used, &c. f for 
the purpose of carrying on his said trade, to 
enter upon any part of the said close used for 
the purpose of such fair, but leaving as afore- 
' said, and, for carrying on his said trade, to 
it, is not, in consequence of being so intrusted, ! erect a booth there, and to continue such 
to he consideied as intrusted with the dock- j u « til a reasonable time after the end of 

warrant, notwithstanding that his possession of 8UC h fair, paying a reasonable compensation 
the bill of lading, and of the goods under it, ; to the owner of the soil. And that plaintiff, 
enables him to obtain the dock-warrant. Hat - ! heing a liege subject and a victualler, did, dur- 
Jtvid v. Phillips , U M. & W. 665. I ing such fair, erect his said booth on one of the 

j parts of the said close then and theretofore 
FAIR - j used for the fair, (leaving as aforesaid,) accord- 

Reasonable byc-law. — Holding fair on a high - . ing to the custom, and continued such booth 
way. — The council of a borough made the fol- j there till defendant, during the fair, committed 
lowing bye-law, by virtue of a charter empower- the trespasses. 


ing them to make by e-laws, and of stat. 5 & 6 
YV, 4, c. 76, s. 90, That no person should erect 
any booth for the purpose of any shot^or public 
entertainment in any public place within the 
borough without license from the mayor, which 
license should not be given at or for any other 
time than during the annual fairs, if three in- 
habitant householders, residing within 100 
yards of the place intended to be used, should 
nave previously memorialized the mayor in 
writing to withfiold such license ; and that any 
such license given at or for any other time 
than during the said fairs should be revoked 


Heidi on demurrer, that the custom was 
reasonable, for that a highway might have been 
granted before legal memory, subject, in parts, 
to interruption for a beneficial public purpose 
and for a limited time. 

And that the plaintiff was right in replying 
specially as above, and could not have tra- 
versed the existence of a highway oyer the 
locus in quo , because, consistently with the 
custom, that spot might sometimes be used as 
a highway and sometimes not, and it did not, 
by temporary occupation under the custom, 
cease to be a highway. 
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Issues being joined in law and in fact, the 
plaintiff, after judgment against him on the 
former, the latter being untried, obtained a rule 
to discontinue on payment of costs. On taxa- 
tion, the Master made his allocatur for the 
plaintiff’s and defendant’s costs respectively, 
not striking a balance. The plaintiff, to whom 
the larger sum was due, took out execution for 
the balance between his costs and the de- 
fendant’s. 

| Held, that he was entitled to his costs of de- ! 
murrer, notwithstanding the discontinuance. ; 
And the court refused, on motion, to set aside 
the execution as irregularly issued for a balance 
instead of the gross sum awarded for costs. 
Flwood v. Bullock, 6 Q. 11. 383. 

Cases cited in the judgment: Ipswich Tailors’! 
case, 11 Hep. .53, a. ; Case of Monopolies, 11 1 
Hep. 04, b.,87, b. Wood v. Seurl,.I. Bridgm. 
139; Stationers' Company v. Salisbury, Comb. 
221 ; Hex v. Wright, 3 JJ. & Ad. 6B1 ; Hex 
v. IJoyd, 1 Campb. 260; Cohbold v. Chitvers, ! 
SAJ. &G.62. 1 


the depositions referred to by the warrant) can- 
not on their own authority remand the prisoner 
as a person charged with a crime. Besset 
exports , C Q, B, 48L 

2. Commitment. — The return to a writ of 
habeas corpus stated, that, on the 8th of April, 
1844, the prisoner was committed by a warrant 
of commitment, under the hand and seal 
of H . B., a justice, &c., dated the said 8fh day 
of April. The return then set out the commit- 
ment, reciting a conviction for an offence 
against stat. 3 (5. 4, c. 34, s. 3, which was bad 
on the face of it, and then went on to allege, 
that afterwards and whilst the prisoner was so 
in custody, the same justice caused to he de- 
livered to the gaoler another warrant of com- 
mitment, setting it out at length, by which it 
appeared that the prisoner was committed by 
the same justice on the same day and for the 
same offence, livid, that the second warrant 
of commitment being valid, the prisoner was 
not entitled to his discharge. Reg. v. Richards , 

1 D. & M. 777. 


FALSE IMPRISONMENT. 

Notice of action. — A notice of action to jus- 
tices, under the *24 <J. 2, c. 44, stated the cause 
of action thus : — For that you, on the 10th 
day of May, 1844, with force and arms, caused 
an assault to be made upon me, and then 
caused me to he beaten, &c., and to he forced 
and compelled to go along divers public streets 
and roads, Ac., to a certain prison, to wit, at 
Louth, in, Ac., and to he unlawfully imprisoned 
and kept in prison there for forty days then 
next following,” Ac. At the trial the proof 
was confined to the imprisonment in the gaol 
at Louth, under an invalid warrant of the de- 
fendants : livid, that the notice sufficiently 
stated the place of the injury, so as to enable 
the plaintiff to recover in respect of such im- 
prisonment. Jncklin v. Fytchc, 14 M- A AV. 
381. 

Cases riteil in the judgment : JMaitins v. t'peher, 
3 Q. B. <562; 2 Ci. & 1>. 716 ; llrcctc v. Jor- 
dein, 4 Q. 15. .>ll.‘> ; 2 ti. A* J>. 720, n. 

FOREKIN OFFENCE. 

See Habeas Corpus . 

GUARDIAN. 

See Infant . 

If A HE AS CORPUS. 

1 Foreign offence . — UmLr the Convention 
Act, f) & 7 Viet. c. for committing and de- 
livering up to justice, on requisition by an 
agent of the King of the French, persons ac- 
cused of certain crimes done in France, a war- 
rant to detain a party so accused “ until he 
shall be discharged by due course of law,” is 
insufficient; and the party imprisoned under 
it is entitled to his discharge on habeas corpus . 

The habeas corpus for that purpose is claim- 
able at common law. 

On habeas corpus , and motion to discharge 
from such imprisonment for an offence com- 
mitted abroad, the warrant being defective, 
the court (assnming that they could look into 


111(211 WAY. 

1. Order of justices. — “ Side of the high • 
way." — 'The 5 & 6 AV. 4, c. 50, s. 05, enacts, 
that if the surveyor shall think that any carriage 
way is prejudiced by the shade of any hedges 
or liy any trees, except trees planted for orna- 
j incut, Ac., and that the sun and wind are ex* . 
. eluded from such highway to the damage 
! thereof, or if any obstruction is caused in any 
‘ carriage-way by any hedge or tree, the owner 
[of the land oil which the hedge, Ac. grows, 
next adjoining to such carriage-way, on the 
surveyor’s information, may he summoned be- 
. fore a special session, to show cause why the 
hedges are not cut, pruned or plashed, or such 
trees not primed or lopped, in such manner 
that the carriage-way shall not be prejudiced 
by the shade thereof, ami that the sun and 
wind may not he excluded from such carriage- 
way to the damage thereof, or why the obstruc- 
tion caused in such carriugc-way should not 
be removed ; and if the justices shall order 
that such hedges shall be cut, pruned, or 
plashed, or such trees pruned, Ac., in manner 
! aforesaid, or such obstruction removed, the 
: owner shall comply within ten days after the 
1 service of the order, and in default thereof 
shall be subject to a penally ; ami the surveyor, 
if the order be not complied with, is audio** 
rized and required to cut, prune, or plash sucli 
hedges, and to prune, Ac., such trees, for 
the benefit of the highway, and to remove 
such obstruction, to the best of his judgment, 
and according to the true intent ot the act. 
By sec. 105, any person thinking himself ag- 
grieved may appeal to the quurter sessions, 
first giving notice of appeal within 14 days 
after cause of complaint. 

At a special sessions for the highways, an 
order was made, reciting a complaint by the 
surveyor, that the owner had neglected to cut, 
prune, or plash certain hedges and trees upon 
his farm , on the right-hand side of a certain 
carnage way, situate. See., whereby the sun and 
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wind seen excluded from the said carriage wag , 
to tke damage thereof, and whereby also obstruc- 
tions were caused in the same carriage way , 
contrary to the statute, &c. ; and that the 
owner had appeared and the said offence 
proved; and tne justices did thereby order the 
owner to cause the said hedges to be cut, fyc., 
and the said trees pruned , fyc., and the said ob- 
structions complained of, to the injury or 
damage of the said highway, removed ', within 
10 days from service of the order. The owner 
cut away some part of the hedge, but the sur- 
veyor, considering the order not properly com- 
plied with, himself cut the hedge after the lapse 


received, the defendant pleaded* that a horse- 
race being about to be run* the plaintiff and 
one hunared and fifty-four other persons sub* 
scribed 1/. a piece, which was deposited with the 
defendant on the terms that the name of each 
subscriber should be written on a card* and 
the name of each of the horses written on 
another, and then the two sets of cards placed 
respectively in a box, and the cards should be 
drawn by chance from each of the boxes, and 
the person whose name should be drawn next 
after the name of the winning horse, should be 
entitled to receive 100/. from the entire fund. 
Held, an illegal lottery within 10 & 11 W. 3, 


of 10 days, the owner not having in the mean- j c. 17, and 42 G. 3, c. 119* and therefore, that 
time appealed. Trespass being brought, the the plaintiff, who was the winner, could not re- 
judge, at the trial, directed the jury that, al- cover the amount from the stakeholder; also* 
though the plaintiff had not appeafed, the sur- 1 that if not an illegal lottery, it was an illegal 
veyor was not justified, unless the ortfer was j bet ; also, that the plea did not amount to the 
valid : Held , that the direction was right. general issue, but was a good plea in confes- 

The judge, at the trial, also directed the jury ! sion and avoidance. Allport v* Nutt , 3 D. & 
that the order was bad. ! L. 233. 

Held , that the statement, that the trees were 1 T _ T ,,_ 

on plaintiff’s farm, and on the side of the road, 1 T _ T . ‘ 

was equivalent to a statement that he was the ' ’ ay -leave to carry minerals . An act oF par- 
owner of the land next, adjoining the road, so lament for inclosing the moors and commons 


that the order was not bad altogether for omit 
ting to show that fact. 

Held, also, that the exclusion of sun and 


within the manor of Lancliester, in the county 
of Durham, contained a saving of all the seig- 
noral rights of the Bishop of Durham as lord 


JStlM J UiOWj »IU»W liliv L.%V.iUOIOU U4 nuu Cl 1 1 14 J t _ J | • , J • • - 

wind being one of the injuries complained of, , * . ina ^ or » an d a ^ fi ° provided, that the 

the order was bad in juirt, as not stating the b,s j»P , and h > 8 successors, and then- lessees 
' extent to which the cutting, &c„ should take end assigns, should at all times thereafter work 
place with reference to that injury. Semble, am el ?J o y a mines a " d quarries lying under 
that a direction to cut, &c„ so as to prevent the said moors land commons, together with all 
tho sun and wind from being excluded, would convenient and necessary ways and way-leaves 


have been sufficient, without any more precise ovcr . tbe 8a,no : and and ( rce liberty of 
order as to the extent of the cutting. making and using any new roads or waggon- 

Held, also, that the order was bad as to ways over the same, and for that purpose to rc- 
trees, for not showing that they were not move obstructions, &o.. and of winning and 
planted for ornament. &c. Hut held, also, that working the said mines and quarries belonging 
it sufficiently appeared by the order, that there to the 8CC and bl9 H’ r ! c of 1) « rha, »* wWso- 
was a complaint of actual obstruction to the ever * be 8amc should he, and of leading and 

carrying away all the coals, minerals, &<■., to 
be gotten thereout, or out of anv other lands 
and grounds whatsoever, &c. : held, tbit this 
clause entitled the bishop to carry over the 
lands inclosed under the act, not only coals 
and minerals got within or under those lands, 
but also those got out of any other mines be- 


compli 

highway by hedges and tree** which required 
cutting, &c., and a direction to remove that 
obstruction ; wherefore, as the surveyors had 
lawful authority for part of the trespasses for 
which the damages were given, a venire de novo 
must be awarded. Jenney v. Brook , (S Q. Ii. 
323. 


2. Under the Highway Act, (stat. 5 & (J W. b^ng to the see of Durham; but not to 
4, c. 50, s. 73.) (which enacts, that if any tim- ™ rr Y K ot °" t ? f other mines worked 

her, &c.. is laid upon any highway so as to he by the bishop, hut not belonging to the see. 


.n nuisance, aDd^hai^noV'LfterL'ti^ he re- 1 ' H*M, aim.' that an allegation, that a certain 
moved, it shall lie lawful for the surveyor, by cn icr ) '™ s . ' vlt lia am . P arc ^ t le manor, was 
order in writing from a justice to remove the P°f a sufficient allegation that it a colliery 
tiinlier, fkc..) an order of a justice, reciting that belonging to the see. Midghy v. Richardson, 
the’ plaintiff’s timber was laid on the highway, [ 14 M. & W. a95. 
and directing its removal, is conclusive to show j income tax. 

that the locus in quo was a highway, so that the To coven ant for rent, the defendant pleaded 
plaintiff, in an action of trespass against the' a8 to 2/ ()s 10rf . &c „ that bef Are any 

justice who made the order, cannot dispute his rt of the reDt b ' ecame due, to wit, on &c., a 
jurisdiction on the ground that the toes* in quo £ aum of ^ to wit , a/. o,. 10d., « being 
no ‘* highway. Mould v. H tlhams, l I). L t £ nd after the rate of 7 d. for every 20*. of the 
« «. 031 . j annna i value, to wit, 70/. of the said messuage* 1 ’ 

&c., was duly* and according to the form of the 


Brittain ▼. Kin 


Case cited in tfm judgment : 
imrd, 1 B. & U. 4 3*. 

HORSK-RACE. 

Littery. — tn an action for money had and 


statute in such cases made and assessed on the 
said messuages, &c., in respect of the property 
thereof* for the year then next ensuing ?* and 
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that the defendant then being the occupier and 
tenant thereof paid that sum to the collector ; 
and that the defendant had never since made 
Wy payment to the plaintiff on account of the 
said rent : Held, on general demurrer, that this 
was a good plea under the Income Tax Act, 
5 & 6 Viet. c. 35. 

The defendant also pleaded as to 52/. Os. 10d. 
parcel, &c., that the plaintiff himself held under 
a lease, with a clause of re-entry in case of 
breach ; that he committed a breach ; that “ by 
reason and in consequence of the said forfeit- 
ure/* J ohn Doe brought his action on the 
demise of the superior landlord, the date of 
which was laid on the day of the forfeiture and ; 
before the rent accrued due; that judgment 
was recovered, and notice thereof given to the ; 
defendant, who was compelled to pay the rent I 
to the superior landlord : Held, on special de- j 
murrer, that the plea was good ; it not being | 
alleged as a ground of demurrer, that it was S 
not shown that the ejectment proceeded on the 
ground of the forfeiture. 1 

Qua>re, even if it had been alleged, would 
not the plea have been good ? Franklin v. 
Carter , 3 D. & L. 213. 

infant. | 

Testamentary Guardians . — Forcible removal . 1 
Where two persons are appointed joint testa- 
mentary guardians of an infant, under 12 Car. 
2, c. 24, s. 8, trespass lies by one of them 
against the oilier, for forcibly removing the 
infant from the lawful service of the former, 
against his consent. Gilbert v. Schtcettck , 14 
M. & W. 488. 

Cases cited in tI»o judgment : Dtilto of Beau- 
fort v. Rcrty. 1 P. Wins. 703; Frederick v. 
Frederick, ib.721. 

INSOLVENT. 

1. By the 5 Viet. c. 11(5, s. 1, any per- 
son, not being a trader, upon giving notice in 
the London Gazette, may present a petition for 
protection from process, to the Court of Bank- 
ruptcy, containing certain matters ; and a com- 
missioner may tnerereupon give such protec- 
tion to the petitioner ; and upon the presenta- 
tion of such petition, the petitioner’s estate is 
to vest in the official assignee nominated by the 
commissioner acting in the matter of such 
petition. 

By sect. 4, after certain preliminary proceed- 
ings, the commissioner may make a special \ 
order for the protection of the petitioner from 
all process, and for the resting of his estate in 
an official assignee , to be named by such com- 
missioner, together with an assignee to be i 
chosen by the creditors. 

By sect 10, if any action is brought against ! 
any petitioner in respect of a debt contracted 
before the date of the petition, “ it shall be a 
sufficient plea in bar of such action, that auch 
petition was duly presented, and & final order 
for protection and distribution made by a com- 
missioner duly authorised ; whereof the pro- 
duction of the order signed bv the commis- 
sioners, with proof of his ban a- writing, shall 
bo sufficient evidence/* 


Held, that a plea framed upon that statute 
was properly pleaded in bar of the further 
maintenance of the action, where it showed 
that the defendant presented a petition before, 
and that a final order was made after action 
brought, 

Semble , that such plea need not state the 
insertion of the notice in the Gazette. Or, the 
particulars of the petition ; or, that an inser- 
; tion order was made. 

But Semble, that it should state that the final 
; order was made either for the protection of the 
| petitioner and the distribution of his estate, 
(within the terms of the tenth section,) or for 
his protection and the vesting of his estate in 
the official assignee ami the creditors ' assignee, 
(within the terms of the fourth section). 
A licholls v. Payne, 7 M. & G. 9 27. 

2. Protection . — Trespass will not lie against 
a plaintiff or his attorney for suing out execu- 
tion, and arresting thereon n defendant who 
lias obtained an order for protection from pro- 
cess under the 5 & 6 Viet. c. 11(3. Yearsley 
v. Heane , 3 1). & L. 2(35. 

Case cited in tho judgment: Lloyd v. Wood, 5 
A. & E 228, 8. (\ <> N. & 51. 822. 

3. A defendant who luis obtained u final 
order for protection under 5 & (3 Viet. c. 110, 
s. 4, may, under sect. 1(>, pleud generally his 
protection, without setting out all the facts re- 
quired to exist in order to procure the order. • 
Cook v. Henson, 3 D. Sc. L. 177. 

, 4. The plaintiff having obtained judgment 

; against one F. in an action of assault and false 
. imprisonment , sued out a ca. sa., whereon V. 
was taken and committed to the Queen’s 
Prison of which the defendant was the keeper. 
F. afterwards petitioned the (’ourt of Bank- 
ruptcy for his discharge under 5 & (3 Viet. c. 
11(3, and 7 Sc 8 Viet. c. Qfi, and, having ob- 
tained from the commissioner an order for his 
discharge, was, in obedience thereto, dis- 
charged by the defendant accordingly. The 
plaintiff brought an action against the defend- 
ant for an escape. Held, that whether this was 
or was not a debt from which the commis- 
sioner had power to discharge the prisoner, th r : 
defendant was protected, being hound to obey 
the order of the commissioners, who actei* 
judicially in a matter over which he had 
jurisdiction. 

Semble , that the judgment debt being in tort § 
and not in an action for the recovery of a debt, 
the commissioners had no power to order the 
prisoner to be discharged out of custody under 
the above acts of parliament. Thomas v. 
Hudson, l A M. Sc W. 353. 

5. Schedule. — Protection . — The defendant, 
an insolvent debtor, inserted the plaintiff as a 
creditor in his schedule, but by mistake and 
without fraud, stated the deblPto be 3 L, where- 
as in fact it was 7/. : Held, that inasmuch as 
the creditor was thus deprived of the benefit of 
the notice to be given to creditors for 5L and 
upwards, under the 7 1st section of the Insolvent 
Debtors' Act, 1 & 2 Viet. c. 110, this was not 
a case within the protection of the 93rd section , 
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and the defendant’s discharge under the act 
was no bar to an action for tnis debt. Hoyles 
v. Blare , 14 M. & W. 387. 

Cases cited in the judgment : Forman v. Drew, 
4 13. Sc C. 15; 6 D. Sc R .75 j Wood t. Jewett, 
4 D. Sc C. 20. 


INTERPLEADER. 

1. The 1st section of the Interpleader Act 
does not apply to the case of a party sued by 
one person for the price of goods, and by an. 
other for the goods themselves. Slaney v. 
Sidney , 3 D. & L. 250. 

Case cited in the judgment: James v. Prichard, 
« Dowl. 090, S. C. 7 M. & W. 216. 

2. Sheriff. — Possession-money. — A sheriff 
having seized certain horses which \Vere claimed 
by a third party, an interpleader ordfer was 
made, that on payment of a sum of riloney into 
court, and “ possession-money ” from the date 
of the order, the sherifl should withdraw from 
possession : Held, that the sheriff had no right 
to detain the horses for the expenses of their 
keep ; but should have applied to the judge to 
allow those expenses. Gaskell y. Sefton, 3 D. 
& L. *267. 

justices’ clerks’ fees. 

Fees which a justices’ clerk, in a borough, is 
authorised to lake by a table regularly allowed 
/ind confirmed unde r 5 & (5 \V. 4, c. 70, s. 124, 
in respect of charges against persons appre- 
hended and brought before the borough jus- 
tices by constables apj jointed by the watch 
committee, disposed of by such justices, and 
which fees the clerk to the justices cannot re- 
cover from such persons or other parties, either 
on account of their not being specifically im- 
posed on them by acts of parliament, or from 
their inability to pay, arc “ expenses neces- 
sarily incurred in carrying into effect the pro- 
visions of the act *' under s-.ct. {)2, and a man- 
damus will go to direct their payment out of 
the borough fund. Raj. v . Gloucester , Mayor 
of 1 l). & M. 677. 


LEGACY DUTY. 

A testator bequeathed to trustees a sum in 
the 3 per cent, consols, in trust, as to 1,700/., 
past thereof, to pay and apply the dividends in 
establishing and supporting* a daily school at 
for lIle instruction of 20 boys, on the prin- 
ciple of a national school ; the dividends to be 
retained by R. ii., sen., and R. B., jun., (twe 
of the trustees.) to be so applied : and he di- 
rected that R. //., jun., should be the school- 
master, and that the management of the school 
should always remain in the family exf R. B 
And as to 400/, or part of the said stock, the 
testator directed that the dividends should be 
paid by the truMees to and applied by the 
schoolmaster for the time being of the said 
school, in providing the hoys with pinafores 
caps, and shoes, and also witli books and slates 
such clothes, books, and slates to be left be- 
bind them on leaving the school : Held, thai 
these bequests were subject to legacy duty 
Griffiths, in re, U M. & W. 510. J 


Cases cited in the judgment : In re Wilkinson, 
1 C. M.& R. 142; Ex parte Franklin, 3 Y. & 
J.544; 3 Sim. 147; Attorney-General v. 
Nash, 1M. & W. 237 ; Attorney- General v# 
FitsgerJld, 13 Sim. 83. 

LIMITATION. 

Statute 3 & 4 W. 4, c. 27- s. 7, which enacts, 
“ that when any person shall be in possession 
or in receipt of the profits of any land, or in 
receipt of any rent as tenant at will, the right 
of the person entitled subject thereto, and of 
the person through whom he claims to make 
an entry or distress, or bring an action to re* 
cover such land or rent, shall be deemed to 
have first accrued either at the determination 
of such tenancy, or at the expiration of one 
year next after the commencement of such 
tenancy, at which time such tenancy shall be 
deemed to have first determined,” docs not 
apply where the tenancy at will was determined 
before the passing of the act. Doe d. Evans v. 
Page, 1 D. Sc M. 601. 

LOTTERY. 

See Horse-race. 

MANDAMUS. 

See Corporation ; Repair of Road . 

NOTICE OF ACTION. 

Sec False Imprisonment . 

PATENT. 

Extension of time. — Pleading. — Original 
letters patent, for a term of 14 years, were 
dated the 26th of February, 1825, and renewed 
letters patent were on the 26tli of February, 
1830 : Held, , that the day of the date must be 
reckoned inclusively, and that the former term 
expired on the 25th of February, 1830, and 
consequently the renewed letters patent were 
granted after the original letters patent had 
expired. 

Renewed letters patent, granted under 5 Sc 6 
W, 4, c. 83, s. 4, are not void if dated after the 
expiration of the term for which the original 
letters patent were granted, but may be granted 
by the crown after the expiration of that term, 
provided the preliminary steps which the fourth 
section of the act requires to be taken by the 
patentee were complied with before that term 
ended. 

Rut compliance with that condition, it being 
introduced in the fourth section in the form of 
a proviso, need not bo averred by the plaintiff 
in his declaration, but non-compliance with it 
should be pleaded by the defendant. Parties, 
however, who use the invention in the interval 
are not responsible. 

Renewed letters patent were granted to the 
plaintiff “ upon his securing to C. H r ., (the ori- 
ginal inventor,) an annuity of 500/. so long as 
the letters patent should last.” Held, that the 
meaning of'this condition was, that a security 
| should be given to C. IF. for the annuity, but 
that whether it was given before or after the 
letters patent was immaterial ; and that an 
averment, that the annuity was at the date of 
the new letters patent secured , was supported 
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had arisen from inadvertence and misinforma- 
tion* and that it was expedient that the patent 
should be rendered valid to the extent therein- 


by proof of a deed to secure the annuity, 
executed before the new letters patent were 
granted. 

The power of renewal is not confined to 
grantees , but extends to assignees, of letters 
patent ; and such renewed letters patent 
granted to the assignees are good by the stat. 
5 & 6 W. 4, c. 83, independently of the 7 & 8 
Viet. c. 69. Russell v. Ledsam , 14 M. & W. 
574. 


Cases cited in tlio judgment : Russell v. Cowley, 
1 C., M., 6c R. 868*871 ; AVebb v. Fairroaner, 
3M. & W. 173; Young v. Iliggon, 6 M. 6c 


after mentioned, enacted, that the letters patent 
should, during the remainder of the terra, be 
considered, deemed, and taken to be as valid 
and effectual to all intents and purposes as it* 
the specification thereunder, so inrolled by A . 
within six months after the date thereof, had 
been inrolled within four months. Held , that 
the confirmation of the patent was uncondi- 
tional, and was not dependent on the formation 
. B -- - of a company. The defendant further pleaded, 

o n ir/ i r 5 ’ V ’r g « r « V- 17 ! 8 that, before the passing of the act, and after 
Q. B. -166, Dorcv. Gray, 3 1 . K. 36-j. I the expiration of four calendar months next 

and immediately after the date of the plaintiff's 
patent, he obtained a patent for an invention of 
certaiif improvements in paving for covering 
streets, roads, and other ways; that his in- 
vention then applied to blocks of wood, and 
was a bond fide improvement of and upon the 
invention of the plaintiff; that the same could 
not be made, used, or exercised without at tho 
same time making, using, and putting in prac- 
tice the plaintiff's invention ; and that, in the 
due .and legitimate exercise and enjoyment of 
his patent, lie necessarily and unavoidably used 
the plaintiff's invention. livid , had on de- 
murrer; the operation of the statute being to 
effect a complete confirmation of the plaintiffs 
patent, and to preclude tho defendant from 
using the plaintiffs invention, notwithstanding 
the grant to the defendant. Steady, Carey , 
1 (*. It. 4 Q(3. .See Stocker v. Warner, l C. B. 
148. 


jray, 

2. In raiment of specification, — Material tra- 
verse,— Pleading In case of an infringement 
of a patent, the defendant pleaded, that the in- 
vention in respect whereof the letters patent 
were granted, was an invention stated, &c., re- 
presented by the plaintiff, in applying for the 
letters- patent, to be, and was therein called and 
intituled “ The invention of making or paving 
public streets and highways, and public and 
private roads, courts, and bridges with timber 
or wooden blocks that the letters patent were 
granted for and in respect nf the said invention, 
by and under the name, style, and title of “ The 
invention of making or paving public streets 
and highways, and public and private roads, 
courts, and bridges with timber or wooden 
blocks and by and under no other name, 
style, or title ; and that the said style and title 
was, in its claim, description, and definition of 
the said invention, too large, uncertain, am- 
biguous, and vague, and inconsistent, inappli- 
cable, and at variance in respect of, to, and with 
the nature of the said invention as described 


and ascertained by the specification ; by reason ; diriment for non-repair of a highway U> award 
whereof the p>\(yut was \oid. 1 he plaintiff re- j costs jf t j 1(i defence was frivolous. Stat. 43 (j. 
plied, that the said letters patent were granted for , 8> c . 5!)> 8 . , clKU . tB that a „ « n , attcM and 
and in respect of a certain invention called and thi in the „ uid act containpd( bating to 
intituled, "An invention of making or paving I highways,'* shall, so far as applicable, be ex- 
puhlic streets and lnglnvays and public and , cnde d hud applied to county bridges •• as fully 


llEPAIK OF mtiuoi:. 

Frivolous defence,-- Costs. — Slat. 13 G. 3, 
c. 7«, s. <M, empowered the court trying an in- 

.i.„. . c. r , lun . rC pjj r () f iX biglm 

defence was frivolous. Stat. 43 G. 

‘matters and 


private roads. 
and wooden 1 
tion of making or paving public streets and 
highways, and public and private roads, courts, 
and bridges, with timber or wooden blocks.” 
Held , that this was an apt traverse of the plea. 

By an act of parliament, (local and personal, 
4 & 5 Viet. c. xci., but to be judicially taken 
notice of as a public act,) reciting, that letters 


. , "... . , , hum » > Uivu IU . I/Iimy i/i 1. 1 LE ( n 

i courts and bridges with timber , and effectually as if the same and cv« 
blocks, and not or The invcn- thereof were herein repeated and re-cnai 


as fully 
ry part 


-enacted.' 

* Held. , tint the clause as to costs in stat. 13 
(j. 3, c. 78, was substantively rc-cnactcd in 
stilt. 43 (}, 3, c. 59. with reference to county 
bridges, and therefore was not repealed when 
stat, 5 & G W. 4 c, 50, repealed in general 
terms stat. 13 G. 3, c. 78. • 

The judge who tries ail indictment for non- 


that the letters patent contained a proviso for 
making them void, if they should become 
vested in, or in trust for, more than twelve per- 
sons ; and that certain persons had agreed to 
form themselves into a company for the pur- 

K >f working the patent ; powers were given 
e formation of a company, and enabling 
the patentee to assign the patent to them, or to 
license them to work it. A subsequent section, 
reciting the noa-inrolment of a specification 
within due time, and that such non-inrolment 


patent had been granted to A . ; that the epeci- ; rcpair of a bridge , reinovc d by certiorari, may 
hcation was inrolled within nx months, instead , ccrtify after the assizes, that the defence was 
of being inrolled within /oar months after the frivolous, and |,y 8U ch certificate award pay- 
date thereof, as required by the letters patent; • ment y[ c08t8 t0 the pro9ccutor whkh will be 

4U«i 1 nfinnn nnfnnf AAllfflinn/l Q fur I f 11 1 , . ? WV 

enforced by the court m banc. Reg, v. Inha- 
bitants of Merionethshire, 6 Q. B. 343. 

HEPA 1118 op ^KaD. 

Mandamus, — Costs, --Where a judge of as- 
size, after trial of an indictment for non-repair 
of a road under stat. 5 & 6 W. 4, c. 60, s. 95, 
makes an order that the costs be paid by the 
parish, but does not insert the amount of costs 
in the order, nor ascertain and fix the amount 
either there or at any subsequent time, this 
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court will not enforce such an order by a man- 
damas. Reg . v. Clark, 1 D. 8s M. 687. 

sewer’s rats. 

A sewer's rate, not being imposed directly 
by act of parliament, is not a “ parliamentary 
tax.” Palmer v. Earith , 14 M. & W. 428. 

Cases cited in the judgment : Brewster v. Kit- 
cliel, 2 Salk. 616; Waller v. Andrews, 3 M. & 
W. 312. 

STAMP. 

Annuity. — Memorial. — Pleading . — * Amend - 
ment . — In replevin, tlie defendants avowed for 
a distress under an annuity deed ; which re- 
cited, that R, who was the beneficial lessee of 
certain salt-works, in order to raise money for 
carrying them on, had contracted with K. to 
grant him an annuity of 1,050/. in considera- 
tion of 14,500/., and that K., being unable to 
provide the whole sum himself, had entered 
into sub-contracts with seven other persons to 
take portions of the annuity, each advancing 
part of the consideration money ; and, after re- 
citing all these contracts, and the payment by 
the different parties of their respective portions 
of the 14,500/., the deed contained a grant by 
R to C. and D. of eight several annuities, mak- 
ing together an annuity of 1,050/., in trust for 
tlie several persons advancing the money, with ; 
•the usual powers of distress. The avowry then 
set out two other deeds, by one of which C 
and by the other of which S. % a trustee nomi- 
nated in D.'s place under the 1 W. 4, c. Go, 
assigned “ the said several annuities ” to the 
defendants, who then avowed the taking for 
a distress in respect of one of the annuities in 
arrear. There were similar avowries for arrears 
of others of the annuities. The plaintiff pleaded 
in bar, — 1st, » ton eat factum ; 2ndly, that C. 
did not assign “ the said annuities ” modo et 
forma ; 3rdly, that D. was not a trustee within 
the 1 W. 4, c. GO ; thus, that S . did not assign 
the annuity modo et forma , and lastly, (after 
craving oyer of the annuity deed,) that no me- 
morial was duly enrolled. The defendants 
joined issue on the first four pleas, and to the 
fifth replied, that the memorial was duly en- 
rolled ; setting it out. The plaintiff rejoined, 
that the memorial contained certain untrue 
statements as to the parties beneficially inter- 
ested, and the pecuniary considerations for the 
annuities. The defendants sur rejoined, that 
the memorial did truly state the names of the 
persons by whom the annuities were to be re- 
ceived, and the pecuniary considerations for 
granting the same ; on which issue was joined : 1 
Held , 1 at, that the annuity deed only required j 
a stamp in respect of the aggregate sum paid to . 
R for the annuity of 1,050/. and that it need i 
not be the aggregate of the stamps required on 
each of the several annuities into which it was 
divided ; 2ndly, that if there was a variance in 
stating in the avowries, that C. and & assigned 
“ the said annuity ” to the defendants, whereas j 
the legal effect of each of the assignments was to 
convey a moiety only, this was a defect which 
ought to be amefidea at m*t prims. 

The memorial, in the column headed “ Con- 


sideration, and how paid,” first set forth the 
sums paid by the several sub-purchasers to K., 
for their several annuities, ana then stated the 
sums paid by K. to R, which it described as 
composed or 7,500/. paid by K. as the con- 
sideration for his own share of the annuity, and 
of the other sums paid to K. by the sub-pur- 
chasers as before mentioned. In the former 
part of the column there were some inaccuracies 
in the statement of the manner of payment, but 
the latter correctly stated the payments to F. : 
Held , that the memorial was sufficient. 

Semble , that the onus of proof upon the issue 
( relating to the memorial, was upon the plain- 
I tiff ; for that the memorial would be taken to 
be correct till the contrary was shown. Hogarth 
, v. Penny, 14 M. & W. 494. 

TITHE8. 

1. Issue by way of appeal . — Where, in pro- 
ceedings before a tithe commissioner under the 
45th Bection of the 6 & 7 W. 4, c. 71, several 
mod uses are set up in respect of distinct farms, 
and the annual value of the payment to be 
made in respect of each farm is less than 20/., 
his decision was final, notwithstanding the 
whole is in the hands of the same proprietor, 
and the aggregate yearly value exceed 20/. 
Tomlinson v. Roughey , l C. B. G63. 

2. Composition. — In 1711, IV. P., the lord 
of the manor and patron of the church of 
Aston-le- Walls, being seised in fee of certain 
lands lying dispersed in the common fields of 
Aston, and J. \V. being rector of the said 
church, and in right thereof seised of other 
parcels of lands, also lying dispersed in the 
said common fields, (being the glebe lands bc- 
longing to the rectory,) and also of the tithes 
as well of the said common fields as of the de- 
mesne lands of the said W. P„ an agreement 
was made, on the 1st of March, 1711, under 
the hands and seals of the said IV. P. and the 
said J. IV., by which it was agreed that the 
said IV. P. should convey to the said J. IV., 
and his successors, for ever, an annuity of 40/., 
to be charged on his manors and lands. And 
the said J. IV. did thereby, for himself, and as 
far as in him lay, for his successors, covenant 
and agree with W. P., and his heirs and as- 
signs, that all those pieces of land reputed as 
the glebe lands should thenceforth be possessed 

, an <* enjoyed by IV. P. and his heirs for ever ; 
and also that all the lands of which the said 
IV. P. was owner in Aston, (including the 
lands the tithes of which were in question,) 
should be freed and charged from the payment 
of all manner of tithes, &c. Afterwards, on a 
petition to the ordinary, a commission was 
issued, under which it was certified to the or- 
dinary that the exchange would not be preju- 
dicial to the rector, and he granted his license 
for carrying it into effect. A bill in Chancery 
was afterwards filed by }V. P. against J. W., 
the rector, and the bishop, the ordinary, in 
which suit a decree was made, in Trinity Term, 
1715, that the arrangement should be per- 
formed and the exchange confirmed. In pur- 
suance of this agreement, J. W. took posses- 
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mon of the lands and enjoyed the same* and be 
and his successors received, as it became due, 
the annuity of 40/. so given in exchange for the 
glebe lands and as a composition for the said 
tithes, until June, Mi 31, when the plaintiff be- 
came rector, and the plaintiff himself received 
it until Michaelmas, 1832, but not since. No 
tithes had been taken from the lands of the 
said W. P., so exempted from tithes by the 
agreement from the making thereof, and that 
agreement, at the time of tne passing of the 2 
8c 3 W. 4, c. 100, had not from tne making 
thereof been set aside, abandoned, or departed 
from. The manor and all the lands of the said 
W. P. descended to one E . P. before and on 
the 10th of July, 1833, and so continued till 
his death in 1838, when they descended to one 
IV. H. F. P., the defendant. On the 7th June, 
1833, a notice was served on certain occupiers, 
as well as E. P., the owner of the lanas in 
question, requiring the titles to be set out and 
paid in kind to the plaintiff, and on the 10th ■ 
of July, 1833, a bill was filed in the exchequer 
in equity against the occupiers, praying for an 1 
account of the single value of the tithes, but no : 
bill was then filed against E . P., the owner of 
the lands ; but by an order of the 1 5th of 
January, 1835, tne bill was amended, and 
E. P. was made a party defendant thereto. 
The cause having been heard, the bill was dis- 
missed against E. P., but the court directed 
that the occupiers should account for the 
tithes. Against that decree the defendants, 
including E. P„ appealed to the House of 
Lords, and on the 6th February, 1 S40, the de- 
cree was reversed. Pending the appeal to the 
House of Lords, actions of debt were brought 
by the plaintiff against the same occupiers, 
under 2 & 3 Edw. 6, to recover the treble 
value of the titles of the same lands which ac- 


hy papers naming the bouse where the person 
voted for carried on the business of a book- 
seller, sleeping elsewhere. 

Tliis defect was not cured by the general 
provision of 5 8c 6 W. 4, c. 76, s. 142, that no 
inaccurate description in any voting paper 
“ required by this act ” shall hinder the full 
operation ** of tliis act/* 

The defendant entered by indenture into 
; partnership with J. D., who was owner in fee 
of a house within a borough, in which it was 
agreed, that the busiuess of bookselling was to 
be carried on by them jointly in the house, 
J. D. to rcouire no rent for the parts of the 
house in wnich the business was carried on, 

: and the fixtures in those parts to be joint nro- 
1 perty. ^The defendant and J. i). carried on 
| the ousine^B in the house : Semble, that the de- 
, fendant was an “ occupier/* and entitled to be 
a burgess within the 5 & 6 W. 4, c. 76, s. 0. 
Reg. v. Deighton, 1 D. 8c M. 682. 

WAGKRt 

A wager of less than 10/. on a foot race to 
be run for a sum under lo/., before the statute 
8 & 9 Viet. e. 108, s. 18, was legal and valid, 
and neither of the betters could recover back 
i his stake from the stakeholder before the de- 
| termination of the event. Emery v. Richards, 
'14 M. & W. 728. 

I WAY. 

See Inclosure. 

RECENT DECISIONS IN THE SUPK- 
| 1UOR COURTS. 

REPORTED UY BARRISTERS OF TUB SEVERAL 
COURTS. 

tfhttat’tf Mrnclj. 


crued subsequently to those sought to be re- 
covered by the bill in equity, and in each 
action the plaintiff was held entitled to recover, 
and the treble value of the tithes was paid pur- i 
suant thereto. 

A feigned issue having been brought under 
the 46th section of 6 & 7 W. 4, c. 71, to try ! 
the validity of the decision of the assistant tithe i 
commissioner, as to whether the above lands ! 
were free from tithes, and a special case having | 
been brought for the opinion of this court, ; 
stating the above facts. Held, 1 st, that the ; 
above agreement of 1/11 was a valid composi- I 
turn for tithes within the meaning of the 2nd ’ 
sect, of 2 & 3 W. 4, c. 100. 2ndly, that the 


not having commenced any suit or action' 
against E. P. within one year from the passing « 
of the act, within the meaning of the 3rd sec- ! 
tion. Thorpe v. Plowden , 14 M. 8c W. 520. 

VOTING AT ELECTIONS* 

By the 7 W. 4, and 1 Viet, c, 78, s. 46, voting 
papers for the election of aldermen must con- 
tain the “ place of abode ” of the person voted 
for : Held , that this requisite was not satisfied 


Day v. Sharpe. Easter Term, 184G. 

U A I JAVA Y . — K KC RET A 11Y . — A 88 UM 1*8 IT. 

A. and B. were provisional directors of a pro - 
jected railway scheme , and A . was after - 
wards , with the consent of B. and the other 
directors , appointed secretary to the com - 
pany , and B. attended meetings of the com- 
pany whilst A . acted as secretary . The 
scheme was afterwards abandoned . 

Held, that A. could maintain an action against 
B. for services rendered, and that B. by his 
own conduct was estopped from taking the 
objection that having been once jointly 
interested in the undertaking with him , could 
not divest himself of that liability so as to 
support the action . 

Tins was an action tried before Mr. Justice 
Coleridge , at the last spring assizes for the 
county of York, for work and labour, money 
paid, and an account stated. Flea non assump* 
sit. The plaintiff was secretary to a railway 
company, and the action was brought against 
the defendant, a member of the provisional 
committee, for the amount of salary which had 
been agreed to be given. In October last a 
railway scheme was projected, And both plain- 
tiff and defendant were members of the provi- 
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atonal committee. Prospectuses were issued 
containing the names of plaintiff and defendant 
as provisional directors. A meeting of the di- 
rectors was afterwards held, at which it wa3 
thought necessary to appoint a secretary, and 
the plaintiff accordingly received the appoint- 
ment. Prospectuses aftefwaf&TOued, 

and several sent to tne dfeTendant containing 
the plaintiff’s name as secretary, and omitting 
his name from the list of directors. The de- 
fendant attended several meetings at which the 
plaintiff acted as secretary. The plaintiff con- 
tinued to act as secretary to the company till 
the scheme was abandoned. On this state of 
things the jury found a verdict for the plaintiff. 

Mr. Baines now moved, in pursuance of 
leave reserved by the learned judge, to enter a 
nonsuit on the ground that both plaintiff and 
defendant being members of the same under- 
taking, that the plaintiff by becoming secretary 
could not so divest himself of his liability as 
to be able to sue a joint contractor. It is a 
well established rule of law that one member of 
a co-partnership cannot sue another; the only 
remedy is in a court of equity. In the Kid- 
welly Canal Company v. llaby* it was held 
that one of several persons who had subscribed 
an agreement inter sc to promote a joint under- 
taking could not withdraw his name and dis- 
charge himself from the engagement without 
» the consent of the rest of the subscribers. 
And in Parkin v. Fry , it was held that a se- 
cretarycouldnot maintain an action against one 
of the committee for services rendered in fur- 
therance of the scheme. In Holmes v. Hig- 
gins* it was held, that a surveyor who was a 
subscriber to a railway undertaking could not 
maintain an action for work done by him on 
account of the partnership, against all or any 
one of tlu* other subscribers. 

Lord Denman, (\ J. This appears tome an 
arrangement made among the directors which 
is not in any way calculated to affect the rights 
of third parties. There is evidence to show 
that the defendant consented to the appoint- 
ment of the plaintiff as secretary, and therefore 
he is not in a situation to take this objection 

Mr. Justice Patteson . 1 think the defend 

ant treated the plaintiff as secretary to the com- 
pany, and that lie is estopped by his own con- 
duct. 

Mr. Justice Williams concurred. 

1 Mr. Justice Coleridge. The defendant had 
not only consented to the appointment, but 
lmd attended meetings of the company after 
the plaintiff lmd been appointed secretary, and 
lie therefore estopped hiui3clf from taking this 
objection. Rule refused. 

Court of Dnnfctnptrg. 

Hambridge v. Kettle . Sept. 13. 

JUUISDICTION UNDKB TUB SMALL DEBTS 
ACT, 

Where a creditor’s name is not inserted in the 
insolrent's schedule, the debt is not barred 
by the final order . 


The defendant, a clerk in a warehouse in 
the city, with a salary of 100/. per annum, was 
summoned before Mr. Commissioner Holroyd, 
under the Small Debts Act, (8 & 9 Viet. c. 
127,) in respect of a judgment debt, arising 
upon an action on a bill of exchange for 15/. 
ItappOged that tfcp defendant had filed a pe- 
tition lOThis Hart Hi the month of March last, 
under the etat. 7 & 8 Viet. c. 96, and obtained 
his final order ; and upon the production of 
the schedule annexed to the petition so filed by 
the defendant, it appeared that the bill of ex- 
change on which the plaintiff sued was de- 
scribed therein, and one of the indorsers was 
stated to he a creditor for the amount, but the 
present plaintiff’s name was not mentioned in 
the schedule, although it was shown that the 
defendant had previously received notice that 
plaintiff was the holder of the bill, and had 
threatened to bring an action upon it. 

It was now suggested on behalf of the de- 
fendant, that his person was protected in re- 
spect of the judgment on which the summons 
was founded, inasmuch as the debt was men- 
tioned in his schedule, and that the court had 
no jurisdiction to enforce an order for payment 
under the Small Debts Act. 

Mr. Commissioner Holroyd referred to the 
form of the final order prescribed by the statute 
7 & 8 Viet. c. 9(i, schedule A. No. 3. The 
order expressly declared, that the petitioner 
was thereby to be protected in respect of the 
debts due at the time of filing his petition to 
the several persons named in his schedule as 
creditors, or claiming to be creditors, “ and a s 
to the claims of all other persons not known to 
the said petitioner at the time of making thin 
order, who may be indorsers or holders of any 
negotiable security set foith in his said 
schedule.** Here the plaintiff Hambridge was 
the holder of a negotiable security within the 
knowledge of the petitioner, nevertheless his 
name did not appear in the insolvent’s schedule, 
and hi* claim was not barred by the final order. 
Hu Honour therefore directed that the defend- 
ant should pay the plaintiff's debt by instal- 
ments of 1/. 10s. per month, or that in default 
a warrant should issue for his commitment to 
prison for forty days. 


THE EDITOR’S LETfER BOX. 


The letter from our Old Correspondent at 
Exet-r on Ecclesiastical Courts, shall be in- 
serted. 

The “ Law Promotions and Appointments," 
referred to in the contents of the number for 
19th September, were obliged to be deferred to 
the 26th. They will be found at p. 520, in- 
stead of 496. 

C. H. E., whose articles will expire on the 
27th January, may be examined and admitted 
in Hilary Term. 

D. W.’e letter shall be inserted. 


* 2 Price, 93. 


* 1 Barn. & Cress. 74. 
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—■■■■■■ u Quod nagif ad km 

Fertinet, et aescure malum ert, agitamu*." 

Horat. 


STATE OF THE PROFESSION. 


CAUSES OF THE DISUNION OF LAWYERS.—- 
OBJECTS AND PROGRESS OF LAW SO- 
CIETIES. 

In a recent instance with regard to the 
Small-Debts Act, as on many other occa- 
sions, wc have given expression to the ob- 
servations of numerous correspondents who 
complain of the inertness of the profes- 
sion in maintaining its station and just 

interests. In our humble vocation, we | vails ~a general rivalry in the struggle* for 

i i • i i * •* _ r : i u*!aI 4. . * 


half of their respective clients, in matter# 
which stir up considerable warmth of feel* 
ing. Although with some men this is not 
carried beyond the immediate occasion 
which gives rite to it, with others it pro- 
duces a more permanent feeling of oppo- 
sition, and prevents that union of purpose 
which is essential to effect any important 
professional object. 

They are not only thus placed in con- 
stant collision w th each other in business 
of a personal nature, but there also pre- 


have often exhorted our brethren to unite 
their efforts in resisting the encroachments 


professional success. Without supposing 
that one man looks on the prosperity of 


either from the inconsiderate and often 
times the wild measures of our modern 
Law Reformer?, or from the vulgar pre- 

{ ‘udices which too often prevail against 
awyers, under the ignorant notion that 


to which they arc constantly subjected, another with, any continued feeling of envy, 

r — .u- ♦ ..1 — «■ it is not unreasonable to conjecture that, aa 

the great prizcB in the profession arc ex- 
ceedingly few, and the moderate ones not 
vastly numerous, the unsuccesful arc 
tempted to view their fortunate competitors 
whatever restrains their practice, or di- ' with no high degree of cordiality and are 
minishes their emoluments, is consistent { not much inclined to co-operate with them 
with justice and the public interest. J in measures from which they derive com- 

Those who, like ourselves, arc called upon, paratively little personal advantage. Thus 
equally by duty and inclination, to watch it is evidently difficult in the very outset 
the state and progress of events, as they 1 to effect any hearty union amongst indi- 
affect the substantial welfare of the pro - 1 viduals, necessarily placed in a state of 
fession at large, cannot fail to have per- ! almost continual opposition. * 

ceived many causes at work, especially of There arc obviously various causes which 
late, materially calculated to disunite its produce a diversity of opinion amongst 
members and retard the improvements J members of the profession. No two men 
which might otherwise be effected. We j think alike, and lawyers, whose vocation it 
shall endeavour to place before our brethren 

a h .1 • 1 • I • • • 


several of the causes, which, in our opinion, 
account fbr the Disunion of Lawyers in 
general, and we trust that some benefit 
may result from calling attention thereto, 
end that ultimately a portion at least of 
dm grievance may be abated and a better 
State of things introduced. 

Our readme are well aware that lawyers 
are zealously opposed to each other on be- 
uaui. No. 97©» 


1 is to find out differences and to raise ob- 
jections, may be naturally expected, more 
than any other class, to take different views 
of the same subject. 

Although they may be unanimous in 
wishing well to their profession, they are 
not remarkable for any active display of 
the e*prit-de*corpi, and whilst there is a 
passive feeling in fkvour of the general in- 
terests of the profession and the necessity 

B B 
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of upholding its character and respecta- 
bility, they too often content themselves 
with a bare expression of opinion, and take 
no personal interest in any steps for pro- 
moting the general good. 

The profession in truth is not agreed on 
the precise ends they wish to be attained. 
One class honourably and unselfishly aims 
only at raising the general status of the 
profession in public esteem, and is indif- 
ferent to pecuniary considerations. To- 
wards effecting this paramount object, some 
very strongly recommend the improve- 
ment of professional education , and many 
benevolent persons would add an asylum 
or establishment for the aged, infirm, and 
unfortunate members of the profession. 

Others encourage principally such mea- 
sures as may lead to the personal honour 
of such members of the profession as pos- 
sess influence in high quarters, through 
which they may be appointed to offices of 
distinction. The attainment of this object, 
though beneficial only to a few, is no doubt 
calculated to reflect credit on the body 
from which the individuals arc chosen. 

The larger number, who consider that 
the profession is already sufficiently ho- 
nourable, look mainly at the preservation 
or increase of its emoluments , the extension 
of the business of practitioners, and the 
restraint or punishment of the encroach- j 
ments of unqualified persons. j 

Thus there are divers objects to be at- j 
tained, ardently supported by some, but 
viewed with indifference by many, and 
with hostility by others. And then the 
?ncans by which all or any of these ends 
may be obtained, are the subjects of an in- 
finite contrariety of opinions. 


tute nearly one-third of the London pro- 
fession, and include many of the largest 
and most influential offices, must neces- 
sarily feel the strongest interest in the 
welfare of their country brethren. In the 
professional measures which are discussed 
in town, their effect on the Country prac- 
titioners ought never to be lost sight of, 
and if this has ever been the case, it must 
j have arisen from a want of that mutual 
[good understanding for which we are con- 
tending. 

It is indeed within the recollection of 
| many old practitioners, that at one time 
| there was an unfriendly feeling between 
| the attorneys practising in the city and 
j those at the west end of the town. Even 
! recently, but especially some years ago, 
there existed a system of “ sharp-practice” 

! and constant hostility between rival offices, 

| which is now, except in rare instances, al- 
together at an end. In like manner, what- 
ever feeling there may be of supposed 
: conflicting interest between town and 
| country attorneys, we trust a better kqow- 
! ledge of each other will speedily re- 
| move the erroneous impression. 

On some important questions, such as 
the General Registry of Deeds, it has been 
supposed that the adoption of the proposed 
changes would promote the convenience 
and interest of London solicitors more than 
those of the Country. But this could only 
be the case to a comparatively small ex- 
tent, which wc are sure would be far out- 
weighed by other considerations. Indeed, 
the interest of the bulk of the profession in 
all parts of the kingdom, wc are persuaded, 
is invariably identical. Then, on the other 
hand, while the scheme of the Local Courts 


Unfortunately, also, there has arisen nn 
impression that the views and interests of 
the toicn and country members of the pro- 
fession materially differ from each other, 
and that in some respects they are of a 
.conflicting nature. This feeling has im- 
properly been excited or increased by some 
writers in recent periodical publications. 
We are well assured that these writers are 
ignorant of the true interests of the pro- 
fession. We apprehend that they are for 
the most part actuated by disappointed 
feelings, occasioned by want of success 
either in their professional objects or in 
the position they occupy in the estimation 
of their brethren. 

When rightly understood, we think there 
might to be no material difference in the 
views or objects of lawyers, wheresoever 
resident. The London agents who consti- 


has been generally opposed in London, it 
has in many parts of the country been fa- 
voured ; but this apparent opposition has 
generally arisen from the want of a clear 
explanation of the objects to be attained, 
and the modifications by which the mea- 
sure might have been accompanied. A 
due communication of the views of each 
party, and a better understanding of the 
interests of each, would doubtless have 
led to a satisfactory arrangement, and pro- 
moted the true interests of all classes of 
practitiouers, whilst the due and effectual 
administration of justice would have been 
better secured. 

Our readers are aware, that in order to 
promote the improvement of the profes- 
sion,— to encourage fitir and honourable 
practice , — us prevent or punish instances 
of fraud or mal-practice— -tnd generally to 
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advance the respectability and raise the 
character of professional men, various So- 
cieties have been established ; some in the 
metropolis and others in the large towns 
throughout the kingdom. In London they 
have all merged into 4i The Incorporated 
Law Society.” In the country there are 
not only many active and efficient societies, 
but they have most of them united into a 
general body, called “ The Provincial Law 
Societies’ Association.” Thus there ap- 
pear at the present time to be ample means 
for duly considering and promoting the real 
interests of the profession, but we are well 
aware that neither the committee of the 
Metropolitan nor of the Provincial Societies 
have met with the unanimous approbation 
of their brethren at large. 

Seeing the diversity of opinion to which ! 
we have adverted, we cannot expect more 1 
than a general concurrence in any mca-J 
sures for the furtherance of the interests ' 
of the profession* Therefore we are not 
surprised that in canvassing the labours' 
of these committees, occasional dissent; 


number is, we would ask why should not 
one member at least of every firm join 
the body ? Of the country attorneys, 
from all the information we have col- 
lected, we believe that not more than 
one-sixth at the most are members of anpr 
law association whatever. Surely this is 
not as it ought to be. 

Whilst those who belong not to any of 
the existing societies, indulge in angry in- 
vectives against their negligence, and seek 
to excuse or justify their own refusal to join 
them ; it also too often occurs that many of 
the members themselves, ignorant of what 
j may have been done, and without enquir- 
; ing the Reasons against attempting what 
j they suppose to be desirable, are never- 
theless profuse in their censures of the 
governing body whom they have them- 
selves elected. It happens also, we fear, 
that the committee or council of twelve or 
twenty-four, or whatever may be the corn* 
stituted number, — however popular may be 
the mode of election,— consist in part or 
members of the profession whom some of 


should be expressed; — that sometimes it J their compeers deem not so well entitled, 
should be objected that too much has been ! as themselves to hold a high place in 
done; — sometimes too little; — and at others j the professional conclave. Some men 
that a different course should have been ' acquire a large share of practice, but are 
pursued. Still it is matter of much regret; not selected for the posts of honour and 
that the well-meant and disinterested ser- : confidence which others attain. They are 


vices of these committees should be so! dissatisfied, and unhappily this jealousy 
much depreciated as they have been on ‘ will always in some degree exist. Hence 
many occasions. Without offering any ' arise heart-burnings and unfavourable con- 
suggestions orsgiving any assistance when ] structions, to the prejudice of the general 
the interests of the profession are assailed, j objects for which such societies are csta* 
these Dissentients remain inert until the ! Wished. 


fit time has passed; and then they pourj In the progress of these societies, it is 
out their censures on whatever may have | observable also that some active and am- 
bcen attempted, done, or omitted. jbitious persons, disappointed perhaps in 

Amongst those who express their dis-j attaining their objects, or it may be sin- 
satisfaction at the present state of the cercly believing that something better 
several law societies, and who charge them may be effected under more energetic 
with supineness, there are many who be- management, have projected other asso- 
long to none of them, and others who, ciations. In so large a body as the &U 
although they are members, take no part tornevs and solicitors there will always be 
in professional affairs, except in exercising found" a considerable number who from one 
the Englishman’s privilege of grumbling, motive or another will for a time at least 
Now we venture to say, that if those who encourage any new effort for professional 
are not members would enrol themselves advantage either real or supposed ; — And 
in one or other of these associations ; seeing how much the interests of the pro- 
and if those who have already joined them fession stand in need of support, we are 
would take a timely interest in their not disposed to regret that such expert- 
management, all that can reasonably be ments for the general good should be 
expected would be attained. fairly tried. 

There are nearly 10,000 attorneys and It has been said that these co-existing 
solicitors in England and Wales. Of the societies are not to be viewed as rivals, 
London attorneys we understand that but as auxiliaries, working for the saw* 
nearly one-third are members of the In- useful purpose. We incline to tbiafe. 

Large as this however, from some experience of An 

BBS 


corpora ted Law Society 
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effect* of Mich separate yet contemportl^ 
Moot establishments that the result is tttft 
really beneficial. A small and actiye b'ody 
conducting its proceedings in concert with 
the main association might possibly, on 
some occasions, promote the general object; 
but hitherto we have not seen any well* 
considered plan for effecting such an ar- 
rangement. The only course that seems 
to be feasible is the extension of the ex- 
isting societies, so as to comprehend the 
profession at large, and then to devise a 
plan for conducting the affairs by the aid 
of separate committees on the different 
subjects of professional interest. .Such 
committees should however communicate 
with the general council, and thus secure 
the advantage, on the one hand, of the 
fullest information and the most deliberate 
judgment ; and on the other, of the weight 
of a large and influential body to carry the 
proposition into effect. 

We have hitherto spoken of the causes 
of disunion amongst the attorneys and 
solicitors, but it has always been our course 
to view the profession as a whole, com- 
posed of two branches or grades— the 
barrister and the attorney; and to con- 
sider the interests of both as identical. 
It is indeed quite marvellous that these 
two great divisions of the profession should 
not recognize a clear community of in- 
terest. They are all lawyers, as in the 
church the members, of whatever grade, 
are all clergymen. The dignitaries and all 
the members of the higher grades of each 
profession are concerned in maintaining 
the usefulness, the learning, the station 
and character of the general body, whether 
archbishop or chancellor, bishop or judge, 
dean or servant,— rector and curate or 
barrister and attorney. They should all 
join heart and hand in upholding the cha- 
racter and promoting the improvement 
and the just interests of every branch of 
fheir eminently useful and highly honour- 
able professions. 


OPERATION OF THE STAMP ACTS. 


UNSTAMPED BILL PCBPORT1NG TO BB 
DRAWN ABROAD. 

A Case in the Court of Common Pleas, 
lately reported, * suggests the necessity ofl 
increased caution in negocinting bills of 
exchange purporting to tjje driwn ft} fWi|s 
Cqu^trjitjp., The fcets ^ere, as f$loy ^ 


The Wuhwiff, Steadmafl; beeahne iiftWfSSd' 
for vahfe of* a bill' 'for 68 It, ’phyabl® In 4 
London, but written ih (ha French' ItoU 1 
guage, and dated at Vichy, a town" ft* 
France. The bill not having been paid tit' 
maturity, the indorsee brought his actibn 
against the acceptor, Duhamel ; and upon 
the production of the bill, which was ftdt 
stamped, it was objected to, and to support* 
the objection evidence was given, that* 
though purporting to be a foreign bill it 
was really drawn in London. It further 
appeared; that the bill was drawn in the 
form of a foreign bill, at the express sug- 
gestion of the defendant, and that the 
plaintiff, when he took the bill, had no 
reason to suppose it was other than it ap- 
peared upon the face of it to be. Lord 
Denman, who tried the cause on circuit^ 
allowed the bill, under the circumstances, 
to be read in evidence, reserving leave, 
however, to move to enter a nonsuit, if the 
court should be of opinion that the de- 
fendant was not estopped from raising the 
objection that the bill was unstamped. 

In arguing the case in the court above, 
the plaintiff’s counsel relied mainly on the 
ground, that the defendant having allowed 
the bill to go into circulation as a foreign 
bill, ought not to be permitted to set up 
his own fraud as an answer, to an innocent 
holder who received the bill bona fide and 
without notice of any irregularity. Several 
authorities were cited as expounding the 
rule 6f law laid down by H the Queen’s 
Bench in Pickard v. Sears b “ that where 
one by his words or conduct, wilfully 
causes another to believe the existence of 
a certain state of things, and induces him 
to act on that belief so as to alter his own 
previous position, the former is concluded 
from averring against the latter the exist- 
ence of a different state of things at the 
time.” ^ „ 

The court, after taking time to consider 
intimated, that the doctrine of estoppel 
was not strictly applicable to the case, and 
that the decision of the question must Hip 
governed by the provision of the SUau&p 
Act, 31 Geo. 3, c. 25, s. 19, which is fo. 
corporated in the later acts, and enacta 
tint no bill or note liable to the duty aboil 
be pleaded or given in evidence in any 
court,' nr admitted in any court to begOotty 
useful* or available in law or equity, 
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tftp grpiiQd that whenever it appeaiM4>nia 
tqgj» that an instrument tendered **!**&! 
WC^was not properly stamped the objeer 
^W^atriqtly was one to be made by thej 
Wffti and there was no reaeon, either 
Mpon principle or authority for saying, that 
'Then such an objection was taken by a. 
party the court should not give effect to 
ife. It was therefore determined! that the 
¥11. might not to be received in evidence, 
®hA that the verdict taken for the plaintiff 
xjMWt.be set aside and a nonsuit entered. * 
.The increased facility of intercourse: 
between this country and the Continent! 
has brought a considerable amount of 
foreign bills of exchange into circulation* 
and we liave reason to know, that the 
frpud which furnished a successful de- 
fence. in Steadman v. Du/tamel, has been 
practised in other instances, which have 
not come before the public. In this, as 
in pther cases, when value is given for ne- 
gotiable securities, perhaps the indorsee's 
best protection is the character of his im- 
mediate indorser; but the multitude and 
urgency of commercial transactions does 
not always afford time or opportunity lor 
much preliminary investigation. 

-r* 

NEW STATUTES EFFECTING ALTE- 
RATIONS IN THE LAW. 


COMPENSATING DEATHS BY ACCIDENT. 

10 VlCT. C- 93. 

An Act fnr compensating the Families of Per- 
sons killed by Accidents. [26th August, 
1846.] 

1 . An action to be maintainable against any 
person causing death through neglect , < yc., not- 
withstanding the death of the person injured.— 
Whereas no action at law is now maintainable 
against a person who by his wrongful act, ne- 
glect, or default may have caused the death of 
another person, ana it is oftentimes right and 
expedient that the wrongdoer in such case 
should be answerable in damages for the in* 
iyry.so caused by him : Be it therefore enacted 
py the Queen’s most excellent Majesty, by and 
trail the advice and consent of the Lords spiri- 
tual and temporal, and Commons, in this pre- 
set parliament assembled, and by the authority 
of the same. That whensoever the death of a 
person shall be caused by wrongful act, neglect, 
Or default, and the act, neglect, or default is 
fWh as would (if death bad not ensued) have 
entitled the party injured to maintain an action 
writ recover d amages in respect thereof, then 
and in every such case the person who would 
fears been liable if death had not ensued shall 
fes liaUe toanaettan for damages^ notwith- 
standing the death IP the person injured* and 
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of executor or ddmmmtritor qf the debtdsed.— 
And be it enacted. That every such action shall 
be. for the benefit of the wife, husband, < parent, 
and child of the person whose death shall have, 
been, 30 caused, and shall be brought by, and ia 
the name of the executor or administrator of 
the person deceased ; and in every such action 
the jury tiiay give such damages as they may* 
think proportionate to the injtiry resulting from 
such death to the parties respectively for wheat 
and for wljcwc benefit such action shall be 
brought ; and the amount ao. recovered, after 
deducting the costs opt recovered from the de» 
fendant, shall be divided amongst the before- 
mentioned parties in such shares as the jury 
by their verdict shall find and direct. 

3. Only one action shall lie , and fa bectim* 
menced within twelve months.— Provided always, 
and be it enacted. That not more than one ac- 
tion shall lie for and in respect of the same 
subject matter of complaint; and that every 
such action shall be commenced within twelve 
calendar months after the death of such de- 
ceased person. 

4. Plaintiff to deliter a full particular qf % 
the person for whom such damages shall bo 
claimed.— And be it enacted. That in erenr 
such action the plaintiff on the record shaft 
be required, together with., the declaration* 
to deliver to the defendant or bis attorney 
a full particular of the person or persona 
for whom and on whose behalf such action 
shall be brought, and of the nature of the claim 
in respect of which damages shall be sought to 
!>e recovered. 

5. Construction qf act.— And he it enacted. 
That the following words and expressions are 
intended to have the meanings hereby assigned 
to them respectively, so far as such meanings 
are not excluded by the context or by the na- 
ture of the subject matter ; that is to say, words 
denoting the singular number are to be under- 
stood to apply also to a plurality of persons or 
tilings ; and words denoting the masculine 
gender are to be understood to apply also to 
persons of the feminine gender ; and the word 
“ person” shall apply to bodies politic and 
corporate; and the word u parent’* shall in- 
clude father and mother, and grandfather and 
grandmother, and stepfather and stepmother 5 
and the h ord ** child ” shall include son and 
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daughter, and grandson and granddaughter* 
and stepson and stepdaughter. 

6. Act to take effect after passing 9 and not to 
apply to Scotland — And be it enacted. That 
this act shall come into operation from and im- 
mediately after the pasting thereof, and that 
nothing therein contained shall apply to that 
part of the United Kingdom called Scotland. 

7 . Act may be amended , &c * — And be it en- 
acted, That this act may be amended or re- 
pealed by any act to be passed in this session 
of parliament. 



55a Lecture at tip Manchester Law Association. 

LECTURE AT THE MANCHESTER LAW the right,— is indeed the perfection of humanity, 
ASSOCIATION. —at once *the beginning of wisdom, and its 

___ true final developement. 

Let me caution you against any mistake as 
Off MORAL training for th* practice to tWg point# Many will agree with you that 
OF THE LAW. ^ c d ucat i 0 n without moral training is imper- 

By a Member of the Association , f e ct, and will even admit that moral training is 

I shall not commence this lecture, gentle- the chief end of education, who, nevertheless, so 
men, wMt any formal apology, either for the confound the mental with the moral as to de- 
subject proposed for our consideration, or for prive the previous considerations of their pro- 
my own appearance as the lecturer. For the per force. It is a common 1>ut most dangerous 
latter you will permit me to plead a natural practical error, which bo associates the cultiva- 
sympathy with those who are struggling with tion of the intellect with the amendment of the 
toils and perils through which I have passed, heart, as to suppose them to be essentially con* 
and a wisn to take some part, however humble, nected. Be* assured that they may .be totally 
in any undertaking for their benefit. As to and fatally disjoined. It were vain, indeed, to 
the former, you will not be surprised that those deny that those habits of industry and self- 
who so gladly supply you with the advan- control, which are necessaiy to mental excel- 
tages of this institution are deeply solicitous as lence, may be directed with the greatest pos- 
to your moral improvement. They have the sible advantage to a higher class of pursuits ; 
strongest reasons tor desiring that those who as, on the other hand, it would be unfair, in 
are to be their companions and successors in the impartial consideration of the question, to 
professional life should be men, not only of omit all estimate of the influence which a good 
sound and ready learning, quick intelligence, moral training exerts upon those same habits 
mature judgment, and practical good sense, of industry and self-control. But it is as cer- 
but also of firm and acknowledged virtue, — tain that tne highest degree of mental culture 
men whose probity shall equal their skill, and may co-exist with the utmost degradation both 
whose complete preparation for the practice of of principle and conduct, as that the ignorant 
the law shall fully qualify them to discharge its may be sublimely virtuous. In that war with- 
duties, sustain its Honours, and reap its best in us of which every man is conscious, let us 
le wards. not believe that the most perfect reason is aL 

It will be an easy task, as I trust, to con- ways strong enough to conquer passion. Light 
vince you that all education is imperfect which lias no motive power, nor can the intellect 
does not provide for the moral training of its command the will. Moral training must be of 
subject. Supplying neither the motives to vir- a moral kind. The secret springs of the will 
tue, nor the means of becoming virtuous, it must be touched : there must be the “break- 
leaves a man, otherwise the most capable for ing up ” of the “ fountains of the great deep ” 
good, useless, except for evil. This is not the of the human affections. 

place to discuss the nature of either the motives j Important as those statements are in regard 
or the means, nor is the discussion necessary j to education generally, they apply with special 
to our purpose. Whether the true standard of ! force to a preparation for that ^branch of the 
action to an intelligent agent is to be found in , legal profession to which most of you, I pre- 
a devout submission to the will of the Supreme ! sume, seek to belong. 1 know well the ground 
Being, or in a considerate regard to our own on which I tread. Out of the walls of this our 
happiness, or in a benevolent desire to benefit^ own institution, be were a valiant man who 
our fellow-men ; — whether the power to over- J spake of the moral virtues essential to the for- 
come evil is proper to our nature, or must be j mation of the character of an attorney. Take 
obtained from some external source ; —what j the popular estimate of such a person, and you 
are the modes of educing or acquiring this ! might well be spared the infliction of this lec- 
power ; — these are questions the very men- ; ture. Witch-hunting has gone out of fashion, 
lion of which may satisfy us how distinct and I but the ideas which identify the attorney and 
liow important a department of inquiry they j the knave still pervade our current conversa- 
conatitute, and how much he who lias never j tion, our literature, our legislation, and even 
studied them has yet to learn. We often hear j the administration of justice. Men who never 
of on unprincipled man, and attach an odium ! darkened our doors, except they were dragged 
to his character, without considering, perhaps, there by some dishonesty ; Novelists of poor 
the strict meaning of the phrase, or suspecting invention ; Senators who lack a grievance or 
how closely we resemble him. The term does love a job ; Counsel, who, for the most part, 
not necessarily denote a j>er3on of malignant affect an indifference to oar patronage which it 
passions or dishonourable habits ; but simply is impossible that mortal men should feel ; 
implies the absence of a settled rule of conduct. Judges themselves, unmindful of the source 
But, by an easy induction, we speak as if this from which some of the most distinguished or- 
were tantamount to the existence and control naments of the bench have sprung, and of the 
of every evil principle. It is even so. We facilities which, in the vast majority of cases, 
M§mr nothing yet, gentlemen, which will are afforded to the bench, by the skill and pa* 
qualify us for the duties of life, unless we know tience of the man who first handles them;— 
aqmstipEig also of moral regulation? and re* none oftheee can resist Ids opportunity of stale 
atndnis. To observe these, — to live and do sarcasm, or meagre letkjw or downright ix»*» 
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Wj®* <* aeedless affront, or arbitral rebuke. trusts the management of which von seel;. 
ii« not difficult to discover some at least of Very early in your career you will discover 
tm causes of the feeling. It is doubtless that your technical learning and your incra&s* 
cnenshed by occasional instances of mal* ing acquaintance with human nature and with 
practice, though one wonders then at the un- the business of yoar calling are not the main 
wasted scrupulousness with which they are de- qualifications for your duty. You may be able 
tected and denounced. But the prejudge itself to determine with comparative ease the legal 
lies not against these abuses, but against the right, but moral claims also will require ytitir *d- 
profession itself, and is founded partly on a not justment. Questions of property may occasion 
unwilling ignorance of the precise nature and you little embarrassment, but questions of cha* 
scope of our avocations ; partly on an absolute racter will test severely, not only your power 
incwacity to appreciate them, — a stupid insen* of discrimination, but your sense of honour, 
sioility to the value of mental labour; partly An attorney shares the most secret counsels of 
on the unnecessary vagueness of the rules his client, and is his adviser in the most com- 
which regulate our remuneration ; and partly plicated difficulties, — the manager, in many in- 
on the want of a generous confidence as to stances, of property placed so entirely under 
°nr legitimate employment of the advantages, his consol ns almost to invite mal-administra- 
whether of information or otherwise, which tion ; not seldom the trusted guide of more 
daily practice places at our disposal, — a vulgar than one generation ; the highest authority as 
suspicion of power. In most instances it is to family airnngements, and the last resort In 
based on the mere fact that other people enter- case of family disputes. Some of you, gentle- 
tain the same prejudice ; while, in the case of men, perhaps aspire to the bar. It is an 
many men in the higher walks of the profes- honourable ambition; but I can encourage 
sion, it may result from a desire to avoid a re- you, if you wish it, by the assurance that less 
proach, which, after all, they share, to a great virtue will serve you there. No calling under 
extent, in common with us, and to vindicate heaven, indeed, save one, will furnish you with, 
their own position at the expense of ours. ampler opportunities to exhibit, the noblest 

I will not suppose, gentlemen, that you have qualities ; but, — and let nobody suspect me of 
commenced your novitiate with any such die- any affectation of superiority when l say it,— 
paraging views of your future employment, you may get on without them. You may imi- # 
But permit me to remind you, that your modes 1 tate such men as Male and Somers and 
of thought and feeling may have been tinged j Roundly, to omit all mention of living uameta; 
insensibly with the prevailing impression. You j or I can find you very different models, which 
have not been deterred, indeed, from your you may study r.nd yet succeed. You will not 
choice of the profession by any apprehension \ find it necessary to the keening of tin* Queen’s 
of its being inconsistent with your honour nnd conscience I hat you should lie very particular AS 
respectability; but have you, on the other 1 to your own. But I again impress it. on you, if 
hand, duly considered the responsibilities ! you are to practise as an nttorney with any- 
which you have thus undertaken ? Some of < thing like reputation and success, you have no 
them will be easily enumerated. j alternative. I slate a broad rule, admitting an 

Remember, in the first place, that while we ‘ inconceivably small number of exceptions,— 
are all dependent upon each other, and our ! without a steady moral principle and firm 
conduct in life variously and intimately affects J moral courage, you will never take a perma- 
those with whom vve are connected, the character 1 nently high position. 

of your avocations is to be essentially fiduciary. ! Proportionate to the confidential character 

You are to be, to a large extent, the trustees of and the variety and importance of an attor- 
the property, reputation, and feelings of your ‘ ney’s avocations is the influence which he exer- 
fellow citizens. Other men act immediately for \ rises upon those around him. The habit of 
themselves. It will be your duty to act directly ' confidence, especially as to concerns of mo- 
tor others , and only mediately and subordi- ment, necessarily begets respect, and the client 
nately for yourselves. You thus commence soon leans to the opinions of his legal adviser 
life with a high profession, — with a virtual de- on ]K>ints far more interesting than those o# 
claration that you are specially trustworthy ; abstract law. The Romish confessional is not 
and you, therefore, least of al]^ men, have a the only place where the unreserved cornmuni- 
right to disappoint the public expectation, j cation of one man’s whole heart to another 
Whatever be the principle and conduct of men confers an almo&t unlimited control upon the 
sustaining ordinary relations, surely he who trusted party. Such influences, liable as the* 
embarks in a course demanding so largely the are to be abused, are not of themselves evil, 
confidence of others may reasonably be ex- They may Ik? the result of craft on the one 
pected to qualify himself accordingly. His side, and of ignorance on the other ; but they 
virtues are twice blessed ; his vices doubly more frequently spring out of the unequal die- 
mischievous ; while the guilt attaching to him, tribution among mankind of genius and learn- 
should he forget his obligations and betake him* ing. The practice of the law, as I have said, af- 
sclf to dishonourable practices, is heightened fords peculiar opportunities of acquiring this 
by the fact, that by his very choice of a profes- power, and involves, therefore, a trust for 
sion, he asserted ms moral, not less than his higher than those of which I have before 
mental competency to discharge its duties. spoken. How prompt and effective a cheek 
And how various* and important are the may be placed by a sagacious and high-minded 
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., inptflMlfi, it 'ltt his potter lo 

d, though sometimes he dUtrfcastarcely avow 
bprp o&e, to thought* and beta of charity 1 
Be world distrust him because of his power 
'to do evij, it mav envy his power to do good, 
while he himself may well snrink from the ad- 
ditional responsibilities which both involve. 

" It may appear to some of you, and it would 
doubtless strike a nonprofessional hearer, that 
the tone of the preceding remarks has been 


< "Alftisibii hai' bifpfe fee^tostfe*^ 

4Meh cafpiot fa % ditRCttMid * kt: leflw 
to the Influence of mdrid njtojl mefilL . . 

That they cannot eirist separately 
which 1 have already attempted tq , exf 
but it nevertheless holds true that a wr .- 
moral training has an obvious tendency to Spifot 
in training the faculties of the mind. The xje* 
mark applies with special force to those qir* 
ties which are most valuable to a legal pm 
tioner. The combined powers of pati § 
thought and prompt decision, of quick discefto* 
ment and of caution to commit oneself to 


forced and unnatural. The attorney, it would i action ; in ejiort, all the characteristics which 
be said, hta been placed too high in the scale j confessedly attract confidence, and so secure 
of society, and his duties and responsibilities* success, arc the result, almost necessarily. Of a 
greatly over estimated. Yet all would, agree* well disciplined condition of the moral powers ; 
that it is difficult to describe too strongly the ! and if the connexion is sometimes broken, it. is 
moral qualifications which alone can arm j in comparatively few cases, and in those only 
him against the temptations incident to his pro- j where the moral discipline has been abandoned, 
fession. Protesting, as we arc liound in truth! There arc two ways in which the undoubted 
to do, against the popular^ injustice which de- tendency may he accounted for. In the first 
nies us almost the possibility of virtue, which ! place, he who has acquired firm moral prin- 
of us would not he prepared to admit that the | ciples has learned to estimate the extent of his 
character of our pursuits peculiarly exposes us • responsibilities. Other men take their chances 
to the solicitations of evil ? The liahit is soon j of filling with honour and advantage tlielr 
acquired of regarding questions, not primarily allotted position in society. He has searched 
with reference to the principles which should out the foundation of his obligations, and hae 
regulate our own conduct, but to the rights ’ therefore become anxious to Know their full 
and interests of others : and it cannot fail to import and practise them to the utmost extent, 
result, if not carefully watched, first in the per- ; If there he any truth in the hasty sketch which 
plexity, and then in the perversion, of our , has been drawn of the obligations attaching to 
udgment. Our knowledge of the forms of the J an attorney, how important to count the cost 
aw, and our conviction of the general justice before we undertake them, or, having undefr- 
0f the principles which rule them, may lead us ' taken them, at least in preparation, to ask our- 
to forget, or leave US unable to trace, the rule selves how far we are qualified to discharge 
of duty in Case* to which the forms are np- 1 them ! 

plicable, hut which arc not crab raced by the i Then again, he who haB had an efficient 
principles. The very fact of our acting for moral training has, by /Ac very force of circum - 
others, and with a conscious desire to promote ! stances, an advantage over a man of unregu- 
their benefit, may lull our suspicions as to par- ! lated passions and depraved tastes. He pos- 
ticular courses of action. In proportion to the 1 sesses, for instance, clear rules of action. He 
exclusiveness of our devotion to tne interests of ; has been accustomed to act according to cer- 
our client, is, of course, the lack of those! tain principles, and the longer he lives the 
checks which every considerate man places easier does he find it to apply those principles 
Upon himself in the pursuit of a personal oh - ’ wisely and promptly to each particular exi- 
Jcct. Questions of remuneration, also, present gency. lit* is never at a loss what to do, 
their difficulties to an honourable man in a 1 except in so far as any question of right may 
profession where the modes of payment are so | be doubtful, and how seldom does such a 
various and unequal, -—where the severest la- j question present itself to a really upright and 
hour is often totally unrequited, and an other- ; candid mind ! Other men must first acquaint 
mm excessive compensation is given for ser- ! themselves with the results, both collateral and 
vices of mere routine ; while it is left to the ‘ direct, of the course they are intending to pur* 
wceiyer himself to balance the excess and the sue. He who knows that his course is right |s 
deficiency, first, in each individual instance, jf ree from every perplexity, and has the courage 
and then in his entire practice. But the sub-; to act at once. * w 

ject would soon weary us. It will be well if it j And this simplicity of purpose toot only giv#8 
occupy our subsequent thoughts. Enough discrimination and strength of mind, but tab* 
has been glanced at to convince you of the! parts to it new ardour. That which is jrrni 
need of some special preparation to encounter must be done, and maybe done safely andWith 
fhffimiiti** rr * advantage. Yet there is no itoducemebt/1? 


these difficulties. If your estimate of the dig- 
nity of the profession Tim been heightened, let 
me hope that It wffl beduly moderated by a 
”“*y impmfcion of Its danger*; and if your 
^ wsthev& U Sjtod more pro* 



rashness here. Virtue results in tranqutQ&r 
not less than in power ; and the same pripcljpe 
which impels to action sustains Intbe patent 
abiding for the proper time to act* 
custpmed to regard *hi* iiif 




• obatacle only to stumble over . father. 




----- of* 



, it*, t**, <®». 


*»<*? 


There* \m 
Ordinary 
therefore, of low 

tojnen of mind; „ % 4 . , 

fail to occupy themselves, either m the 
departments of intellectual -knowledge, such as 
divinity and law and their kindred pursuits 
supply 5 or of natural science, with which the 
art of healing is so closely allied. as this 


in a perpetual storm of psqjecU, 

# tints, and disappointments, with an occa- 
sional glimpse of sunshine, it may he, but that 
only to be succeeded by the accustomed agita- 
tion. How can you expect him to act with 
either sagacity or vigour ? You must give him 
a better rule : you must furnish him with new 

powers. Clear the atmosphere of his spirit ; a : ~ . 

setup within it the great lights of truth and necessity by no means relieves a professional 
conscience ; and the obscurities and clangers of t man, however well qualified, from the duty of 
his path exist no longer ; he sees and chooses f directing every attainment to the largest 
the plain path before him, and finds it the road , amount of general good, much less does it ex- 
to happiness, honour, and success. 1 cusc him from blame if his qualifications be ae- 

I am sensible, gentlemen, that I have de- fective. For an attorney to commence practice, 
taiued you too long in this very inadequate at- so taking advantage of the popular impression 
tempt to point out to you the necessity and ad- as to the Skill and knowledge of our branch of 
vantages of moral training for the practice of the profession, while his own idleness or inat- 
the law. I shall be more brief in suggesting tention have left him unprepared to fulfil its 
to you some of tkise peculiar branches of moral functions, is a pure imposition, — an attempt to 
training to which I think your attention may obtain money on false pretences, —a trifling 
be properly directed. with important interests, which indicates either 

I abstain purposely from any caution as to the grossest carelesmess, or the most culpablo 
the avoidance ol those grosser immoralities the disregard of the first principles of morality, 
indulgence in which jh totally incompatible j Such a man sometimes succeeds in acquiring n 
with any continuous rational pursuit. It is connexion, or in keeping together for a time 
not my business here to denounce paiticular one formed already for him ; but your own 
vices, nor will 1 suppose that a body of young observation, perhaps, will have supplied you 
men, distinguished, as I have pleasure in he- j with cases m which the issue of the adventure 
lieving, for their arduous attention to the has been more than ordinarily disastrous, 
studies of their profession, have either the There lias been a flood of business ; — a wluw- 
time or the taste for depraved or sensual wind of bustle and bullying, and hoBts of con- 
habits. Yet, were there only one here unaware fident clients ; — wise fellow practitioners, wba 
of the force of temptation, of the danger of at liist shook their heads, and thought people 
yielding to it, and of the certain rum, both would surely come to their senses, at length 
professional and personal, to which such yield- found it prudent to recognize the standing if 
frig will expose him, would it not have been not the talent, of the pretender ;-—-barristerH 
unfriendly and unfdir to avoid tins parsing al- spoke courteously to him ; — - lamdon agents 
lusion to the topic ? could not contain their delight ;~~and then 

Let me place fir^t in the category of duties came the crash. Incompetency had betrayed 
peculiar to your preparation for the practice of him into the grossest follies; they into still 
the law a competent knowledge of your profes - more foolish attempts at concealment or at 
sion. For, if it he true that you are alurnt to remedy; and they into disgraceful crimes. 
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undertake a great trust, that the interests of More probably still the unfurnished practi* 
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your fellow men will be confided so largely 
your care, and that, too, it will be remember* 


to tioncr fails from the very outset; distrusts tho 
red, little knowledge lie has ; hesitates and blun- 


with comparatively little power on their part, ders; disgusts and drives away bis client ; and 
either to check or remedy mismanagement, 1 either grows tired of sitting in a deserted I office, 
surely one of the first obligations you owe to ( and, by an easy course, becomes a vagabond ; 
society is to qualify yourself for the position or sets, up for a pettifogger, screwing out of tho 
you are proposing to assume. A similar obli- poor by processes which it costs him neither 
gation attaches more or less to all the profes- trouble uor knowledge to pursue, the meanest 
Sons,— to all situations in life where one class | of all livelihoods. Let me urge it upon you, 
of men takes upon itself the pursuit of a par- gentlemen, both as a moral duty itself, ana as 
ticular branch of knowledge, and the practical indispensable to the consistency and respects- 
— t*.^! r .i--* i e — \ — -c* 1 bility of your future course tlial you avail your- 

self of present opportunities, that you spare 


application of that knowledge for the benefit of 
others. The clergyman, — the physician, — the 
lawyer, — each sets up a claim to superiority 
' within his own domain ; and the common con. 
tent, founded upon the common experience, of 
1 'mankind allows the claim, as, on the whole, 
uttainable. Frauds, indeed, are common; 
A in the secular professions, there is. at 
in, as much imposture as merit ; but there 


deal more injustice and 
lenuiin£< the elaae for the 


no pains to obtain such an acquaintance with 
your profession a. will notonlymakeit ait grace* 
fully and comfortably upon you, but qualify 
you to take the lead when your turn shall 
come, and to leave to your succeeeon an ex- 
ample of legal learning and skill. 

I pass to another, remark. If yon wish to 
be duly trained for the practice ofJaw,yw mm$ 
be me* of the meet tcmpqbty konopr. After 

... . e .Th JL t J ' 
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transactions? It is the soul of your profes- 
\YHh what a delicate regard to Us de* 
WMW must our intercourse with our client* be 
popquctcd z What care is it incumbent on us 
to take that uo personal concern of ours, how- 
ever weighty, shall compete with any interest 
of theirs, however comparatively unimportant. 
Their very position appeals to us. Placed, os I 
nave before had occasion to remark, so ab- 
solutely under uur control in tha matters re- 
specting which wo confer, yet ignorant often of 
the terms we employ, and of the reasons for 
jmrtu ular lines of procedure —what a tempta- 
tion what an iucflublc wickedness to betray 
them ! With our professional brethren, also, 
what occasion is there that, even in our zeal for 
our clients we never lose sight of the same 
great principle ! With them the compact to 
speak truly and act fairly is just as strong as 
is that with oar client. There U a virtual un- 
derstanding, more binding than the most ex- 


* V ‘ ■ ,i 

indeed the spirit of our profession, which we 
who know most of it have reason to believe it 
is, I am sure we cannot deny that it ought to 
be. Probably no profession affords opportu- 
nities for more frequent or more seasonable 
acts of kindness. The very manner in which 
we communicate with those who consult us, 
may often do them as much service as the best 
counsel we are able to give them. But our 
services may he far more substantial. I have 
alluded to the influence which a high profes- 
sional character will confer upon an attorney, 
and to the facilities for doing good which he 
thus enjoys. Who can tell in how many 
ways it may be brought to bear upon the hap- 
piness of others, — sometimes in the way of 
direct advice, and sometimes of indirect, 
well-timed suggestion. And this same gene- 
rosity must mark our pecuniary transactions. 
Nothing can he more opposed to it than a 
greedy desire to make the most of every chance 


presft and miUmiiii pledges, that, at least in our j of gain, — regardless of the many circumstances 
Intel course wiia each other, the utmost candour which modify the right to take it. I have no 
and Uuthmlut'as shall he observed; and the! doubt whatever of the fact, though the asser- 
iiiiUcMauu,,,^ i*i as beneficial to those who j tion would startle the majority about us, that 
cu ins! us win their confidence as it is to our- jin our ranks are to be found fewer men no- 
T VCS | • * U attorney who breaks it, breaks j tnriously grasping and covetous than in any 



, , . b — t iney’s profits are unequal 

n ,V Wh ,Uil y ilS! *i>ciate who possess a claim penses great; his opportunities of acquiring 
j V aM N ,<in « Ppon us as a consistent and up- . sudden wealth just none at all; and he is, 
** 1 • 11 c ‘ )n ^ ,lct wards them is therefore, more exposed than others to the 

whil l,M, V , lnc;l l >:i , u efficient cheek**,— - temptation to calculate the value of little gains — 

r 1 ,i ,n ^. Uy , . 1,111 ta * e HO l m * ns to glean the uttermost farthing,— to shut lum-> 

c*i u u utier want of confidence in our in- self up against appeals to his pity, and so to 
egnty ax almost to set us at liberty, ho far as accumulate slowly what men in trade often 
«r an Ciuuvi uod, to take any course we like, pluck at one handful from the tree of fortune. 
xt <>U . y . , y l * u liot “ m ‘ that, it is a had one. Against any excess of this disposition we can- 
* j ^ preparation (or all these cases to not guard ourselves too early. Generosity of 

linhp 1 r lUn . * you A s the acquisition of the , temjier, too, may he adverted to under this 
r tii ° ( ‘Ooliuly considering your actions in head. Professional men are notoriously jea- 
e cnence t » tins precise requisition of which 1 . Ions, — because they are, generally speaking, men 
s l K *‘ lkl, nj- not carelessly, even when of mind ; and while it is easy for a clever man 

art M.y yourself of uny intention ( to submit to a general impression that his 

sav f ,, ‘ Iy >e * ,0,u,ur;i *^°* | do not competitors are more fortunate than himself, it 

i y ”!# y * "" 11 lilst . lT promises in your is diflicult to reconcile him to the idea that the 

,,Mr / A " il Inform them with an ex- hater fortune is the result, not of popular 
hut learu the nicer lessons of caprice, but of popular discernment. In a 


act Aridity ; 
honour 


f* * r anslM r ,oln • owr relations to others, large community, happilv, these jealousies have 
_ l *'}' ri, ‘|. T *‘hng circumstances and events, — , little scope, except in confined circles, or per- 
V* Mn - ° ,,r .°' v . n hiadverteneies and haps amongst the leaders of a profession. 


I f C8 ‘ '* not wait the period of practice. Some of yt u, however, expect to practise under 

r Ji * commence this best possible training other circumstances, and will, therefore, appre- 
v- rsLs A 1 K * youngest amongst you hut has , date the caution to forearm yourself against 
inTiF* 581 '! 1 ‘ > .PP« i ,r | unties of acquiring the feel- : anything like a spirit of rivalship. Be sure 
I?® 1 11,111 l' nnn Ph % s * uian of honour — of that you, too. will succeed in your turn, if you 
ir * P n 'P tfr »y so culled* — not an aptitude to , really deserve it. And let us all learn this gene 


fhiyiiil?»^rV rtUe, ‘ W * u i lt5 possessor lision with our own. rar from us be any 

f a u ' , * e l ailcl generally a happy man, j habits of open detraction, or quiet insinuation, 
'T™ 1 * a * ucc . e *«ul practitioner. ; which may prejudice their character,— any plea- 
Mur 1 [?!LL 11 ? Wr -n 1 \ r X °r r ?«Nnd you ^ low muc ^ I ® ur e in exposing their occasional weaknesses or 
facilitated if you possess mistakes ; further still, any mean and under- 
« gmerous and liberal spirit. If this be not T 


hand attempts to promote our own interests at 
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their expense; to interfere with their clients, confident of thdr Own abilities, adopt a rOtigh 
and take their business, even when favourable and overbearing manner, innocent enough m 
chances are presented, and the sense of honour its origin, but very prejudicial in its effect to 
does not restrain us. We shall lose nothing their advancement in life. I know how hard 
by our forbearance. What we sacrifice in any it is, particularly as some of us are constituted, 
individual ca9e, will be more than made up to to hit the true mean ; but if the object be prac- 
us in the course of a lengthened practice ; and, ticable, it is well worth our while to make the 
were it not so, which of us would willingly ex- attempt. Your demeanoiir to your master, Ms 
pose himself to the suspicion and dislike, to j clients, and your fellow-clerks, if only regu- 
«ay nothing of the mental disquiet and self-re- lated by that, consideration and respect which 
proach, which the contrary procedure would ! their several relations to you require, will be a 
involve? j sufficient ami appropriate training for you In 

Not less valuable will you find the cultivation 1 this respect ; ana you will not fail to find that 
of a constant command of temper . Of how with a proper sense of duty, a calm and even 
much advantage this will he to you in your temper, and a proper desire to please, the habit 
professional life, those only can tell you, and will be e;f*ily acquired. 

they are, unfortunately, many, who«c excellent ! 1 snote next a candid and open disposition, I 

character and many amiable qualities arc all know nt» reason why any man should affect re- 
shaded by the contrary' infirmity. To your wc*, anymore than he should try to make 
comfortable intercourse with your clients and ; himself particularly odious and disagreeable In 
with your fellow-attornevs, this attainment is any other way ; and the inference, therefore, 
indispensable. Repeated instances of its ah-! that 1 always draw when l meet with a man 
sencewill absolutely disqualify you for practice. 1 who resolutely refuses to unlock himself, and 
flow otlicwi.sc can you deal with tlio^e ques- shuts tin his thoughts and feelings in the dark, 
tions, requiring the utmost clearness of judg- is just this,- -cither that he knows the sennti- 
ment and coolness of action, which will con- ; ness of his resources, or lias some very bad 
stantlv come before you ? Hastiness of temper, '■ reason for his concealment. An attorney, in- 
indeed, is a defect, so common that we consider ; deed, more than any other person, has bis Be- 
it a trivial fault. But to how much evil docs it ! crcts ; but all the world knows it . and likes 
often lead men of almost perfect virtue ! Least . him tin: less accordingly, without his assuming 
of all men can the attorney afford to indulge in a manner which perpetually reminds us of the. 
it. The mistakes he makes are more than fact, and arrogates to himself an excessive im- 
those of others fatal and irreparable; and the parlance. 1 need say nothing, in passing, by 
preservation of a serene and tranquil state of way of enulioning you prospectively against 
mind is by so much the more important to him. the habit to which some members of our pro- 
And, depend upon it, the wear and tear of prac- fessimi give way. of perpetually prying into 
tice will rather test than impart this quality. ‘ matters which do not professionally concern 
The quickness with which an attorney passes 1 them. My present advice lies in another di* 
from one business or client to another, — the rcelion. l)o not affect secrecy ; do not be nn- 
frequent huray in which he is compelled to act ; necessarily reserved. Deal openly with all with 
the variety of persons with whom he has often . whom you have to do. Invite their confidence 
to deal with at the same time; the intricacies by sharing with them your own, of course 
of the questions sometimes demanding his de- within prudent limits; anti every man whose 
cision, — all those are sore trials of temper, anti ! confidence you thus secure, will become, hytho 
he is a happy man who has obtained the very necessity of things, your friend and helper, 
master}' over it and can direct it to his purpose ' Shall I say anything of a modest and an 
at his will. humble spirit , — a spirit agreeing well, ah you 

Closely connected with this is the acquire- will admit, with your present position as clerks 
ment of a bland and courteous demeanour, a and students, nwl more than any other fitted to 
quality which the period of your clerkship will j arm you with that prudence and caution which 
afford you the best possible opportunities of are tne first elements of the legal character ? 
acquiring, and which, probably, if you do not For one man that has failed in life through the 
learn then, you will never learn at all. There want of proper self-reliance, how many have 
are two extremes which you will do well to \ failed through over confidence and pride! At 
avoid. I cannot recommend to you that oily all events you mint not become proud attor - 
and sycophantic bearing which some young 1 neys, unless you wish to pass through painful 
men have adopted, properly anxious to get on 1 proc<*scs, perhaps too late to derive any ben e- 
in their profession, but not well studied in the ! fit from your experience. Impress it deeply 
way to rise. I advise you strongly to respect 1 upon your mi nets, that in habituating your- 
your selves if you wish other people to repect J selves to form a moderate estimate of your own 
you, and carefully to eschew any style of man- ! talents and attainments, you are adopting the 
Tiers which leaves you open to the suspicion of J best possible method to deveiope and increase 
aiming to succeed, rather by tripping up your them, and to take your proper and acknow- 
companions in the race, than by the fair com- ledged place in society when the proper period 
petition of talent and character. Some young] shall arrive. 

men, on the other hand, and I imagine, a! Other topics of a kindred character will pre- 
larger class, despising all these efforts to pro- j sent, themselves to yonr consideration, if 1 have 
duce a false impression, but somewhat too been happy enough to fix your attention upon 
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thfi ypmmm sumeft or i mm iepwn* ,up* 4,^™ 
dr m detmnsa you too long- 1 CQuqludi? 
onptf two observations* 

And first, allow me to congratulate you on 
the advantages which you enjoy for securing 
the training of winch I nave spoken. We live 
in an age of many errors, but possessing also 
many favourable peculiarities. Not the least 
of tnese is the attention which is directed, to 
the general subject of the moral training of 
men lor the piesont, indeed, the public in- 
terest seems to extend itself, fof the iqost pan, 
in controversy , but I cannot doubt that it will 
ere long fir itself upon those great principles 
of human culture, winch have been settled for 
ages, and w hich are alone able to Knew our 
race. Meanwhile let us make the most of an 
age of controversy. That cannot be a trifling 
object which occupies so bufcily the thoughts 
and stirs ho det ply tho sympathies of oui fellow* 
men Let us loam to estimate its nnpoitance, 
more especially in its application to out selves 
and our profession. If we commence our own 
moral training m an humble yet coutageous 
frame of mind,-' and with a steady reference to 
the one sure guide of human conduct, we shall 
not fail in the attempt. The dutits of oui po- 
sition will Income at once more plain and more 
practicable; — our life will bloom with plcat>uic, 
and abound with perpetual fruit. 

Nor should 1 Ik. doing justice cither to the 
character of my professional brethren m this 
town, or to my own sense of griLitudc for a 
continuous course of friendly cointidctation, 
were I to omit all reference to the facilities >ou 
enjoy, ns well in the moral as in the mt utal 
departments of your legal education, 111 )our 
happy connexion with those gentlemen, — a 
body of piactitioneis — as 1 may take it upon 
myself to sav. without incurring the imputation 
of anything like self-adulation — as icmatkable 
for the exact honour, gentlemanly idling, and 
courteous btaimg which charatUnzcs their 
transactions, as for the extent of tliur profes- 
sional acquit eraents, and tliur eminent piactical 
ability. 

It is to their judicious regard to >our m- 
teiests, gentlemen, that I owe the pmilcge 
of hiving addressed you this cteuing, in con- 
nexion with the Manchester l aw Association, 
and that you hate been indebted for the ser- 
vices of many able men who have occupied tine 
position. Let us (art with the expression of 
our wishes for the perpetuity and success of 
the institution, and for the increasing pros- 
perity of its members; for \ our own steady 
progress in the 10 id to professional success, 
and for the honour and advantage of the law 
itself m all its departments axul professors. 
May its fountains be kept pure, — its streams 
made yet more Arc ! May it stall remain the 
idle expounder of the principles of the consti- 
tution; and the guardian of pmale rights! 
’Mb? our own department of it, in particular, be- 
come more flourishing and respected, — a school 
Wbiwifltdjtt* « nursery of virtue* a source of 
advantage to ouraehwb pi well- 
appreciated usefulness to our fellow-men ! 


^AlVTlfiAL ' DIOBST IDF CASES. - • 

b *B,«RTBQ IK AU TUB, C OVftTS. 

Court* of Common Sato. 

II. PRINCIPLES OF THE COMMONS ’ 
LAW AND GROUNDS OF ACTION. 

AGENT. 

Order to admit bill of exchange — If an order 
to admit a bill of exchange is m ale, where the 
notice describes it as hating b^en “accepted 
by one H \ B for the defendants” it is not 
competent to* the defendants t dispute the 
authority of IL B. to accept as their dgent.— 

IV tikes v. Hopkins, 3 D. & L, l^i. 

ANNUITY. 

Form of memorial setting usi"* securities . — 
In the memorial of an annuity, n irt of the con- 
sideration money was stated to been paid 
by “ a draft of e\ cn date with the indenture, 
drawn by the grantee on Messis I B. & Co., 7 * 
not saying when the draft was | >r xx able • Held, 
that tne memorial was msufhc ent, and the 
grant consequently void. 

The court, in such cases, onh deil with the 
judgment signed upon the warrar t of attorney, 
and will not intcrfeie with the o f1 ier securities. 
Abbott v. Doityhis, 1 C. B 4S3. 

Gusts cited 111 tlu judgment R nbillv. Muf- 
rnv, 3 1. It. i/Ui % Beiry v lr 6T.R. 

ODD , Poolo \ Cabnnes, 0 1 . Y S.tt ; Morn& 
v Wall, 1 B & P.908; I>rnU v. Rogers, 2 
Broil. &t B 10 ; l J. B. Moore, 109. 

Aiiuhsr 

See Malicious Arrest , Sheriff , 1, 3 . 

B VILMJt NT. 

Determination of, by means of **oi tious act of 
bailee — A bailee of goods for hirt . by selling 
them, determines the badment, ami the bailor 
may maintain tio\ei against th^ purchaser, 
though the puuha^e was bona fiih 

A . conveyed goods by bill of sol* to B. B . 
allowed A to use the goods at a weekly rent, 

A undertaking to deh\cr them up ou demand. 

A. afterwards sold anil delnertd the goods to 
C , a bona fide purchaser Held , that B. might 
maintain troiei against C. Cot pci \. While - 
matt, \ C. B. 0 72 . 

BILL OF rXCHANGE 

See Agent. 

Bit L OF LADING. 

Delirery — Landing at ichaif —Risk of fire, 
—Demurrer.— Vo a count m assumpsit hy A. 
against B. upon a contract by B , safely to 
carry in a steam-vessel certain goods of A. 
from Dublin to London, and to deliver the 
same at London to A, or to bis assignee*, 
upon payment of freight, assigning a breach In 
non-delivery of the goods m London^ B. 
pleaded that the goods were pot on board un- 
der a bill oFTading, by which they were made 
deliverable to A., or bis assigns, on payment of 
freight; that after the arrival df the veeset and 



goods ttlktoAoigf 5/]TWpd ( %MMb lo b% ,Held, also, in the Exchequer Chamber, upon 
unshipped, and safely and securely lanaecr ad a a *KIT t>i ex&ptiMfc^ilnri^&s judge* 'pea 
deposited upon a certain wharf it ^London, rdritefd In deriving to tetttho joep,|hat %|fe T , 
there to remain until theyoeuld be delivered ac- lilrery at the wharf was, inpaint'O tigw r aanm.* 
cording to the hill of lading, the said wharf cient deliveiy, that 27-waf thereby discharged 
beipg a place at which goods conveyed in front all further responsibility, and that no con- , 
steam-vessels from Dublin to London 'irtrfeac- tract could be Inferred from the course of 
customer! to be landed and deposited for the dealing, to vary or superadd to the written cop* 
use of consignees, and being a place fit for tract contained in the bill of lading; and in 
such purpose ; and that the goods, whilst they stating that it was a question for the consider- 
remained upon the said wharf, and before a 1 atiou of the jury; whether there had been a de- . 
reasonable time for the delivery thereof had | livery of the goods, and it was for them to say, 
elapsed, were accidentally destroyed by fire. I whether, upon the evidence, a delivery at tho 
It was also pleaded to the same count, that j wharf “was a delivery according to the usage 
after the arrival of the vessel and goods at » and practice of delivering goods observed in 
London, B . was ready and willing to deliver l the port of London. 

the goods to A. or his assign*, but that neither In another count, on the promise that, in 
A . nor his assigns was or were there ready to ’ consideration of the previous delivery of goods 
rective the same ; whereupon 77. caused the to be so carried to London for freight, and of 
goods to lie landed on the said wharf, there to . the employment of I?, by A » for other reward, 
remain until A . or his assigns should come and * to take cure of the goods at tlio wharf, whom 
receive the same, or until the *ame could be j they should he landed, and to carry find convey 
conveyed and delivered to A* or his assigns, ’ the same from such wharf to A.'s place of 
with the like averment as to the said wharf 1 business, and there to deliver them to 
being a usual and lit place; and that the 1 .!, in a reasonable time after landing, — a 
good*, whilst they remained upon the said ’ breach was nssigned »n the non-delivery of the 
wharf, and before A . or his asMjjns came or goods, although a reasonable time tor that 
sent for the same, and before /7. had been re- purpose had elapsed. 77. pleaded, that after 
quested to deliver the same to A. or his as- 1 the arrival of the steam-vessel in l*»n don with 
signs or a rea> unable time for conveying them 1 goods on hoard, and after the goods had been 
from the haul wharf to A . or his assigns, had | safely landed on the wharf, 77. caused the wiiqp 
elapsed, and before the same could he removed j to be safely deposited and stored upon the 
therefrom, were accidentally destroyed by fire. ! wharf until they could be carried and convoyed 
iie/<7, in the Exchequer Chamber, in affirm- 1 therefrom, and delivered to A,, the said wharf 
ancc of the judgment in the Common Picas ■ being a usual fit and proper place for that uur- 
upon the demurrer, that both pleas were bad I pose, and tha f 77. took care of the goods whilst 
in substance, as they neither showed a delivery . they remained upon the wharf until they were 
of the goods to A. or his assigns*, nor alleged , destroyed by an accidental fire before they 
that a delivery at the wharf was a delivery ac- ! could be conveyed from the wharf, uml before 
cording to the usage of London with respect to a reasonable time for their being bo conveyed* 
goods on sueff a voyage, or that A . or his as- ! or for the delivery thereof to A. liad elapsed ; 
signs had notice of the arrival of the goods, or] by means whereof, and from no oilier cause, 
that a reasonable time for A. nr his assigns to | and without any carelessness, negligence, or 
receive them had elapsed when the goods were improper conduct, or want of due care in 77., he 
landed, or when they were destroyed, or that was prevented from delivering the goods to Am 
A* or his assigns ban notice that 77. was ready 77e/f/, in the Exchequer Chamber, m reversal 
and willing to deliver the goods; and that, if,) of the judgment in Common Pleas upon a de- 
&8 the goods were deliverable to A. or his as-* inurrcr to this plea ; that the plea was a good 
signs, 77. was not hound to deliver them until ! answer to the court, insomuch um the contract 
he had notice that A or some assignee, would to carry from the wharf for other reward wok 
receive, or until the party entitled should come j not of the same nature as the contract to carry 
to receive them, still 77. was bound to keep the \ to it, and the count contained no averment that 
goods on hoard (or on the wharf at 77 \v own ] 77. was a common carrier ; and that if 77. Wan 
risk,) for a reasonable time, to enable the con- not subject to the liability of h common carrier 
signec to fetch them, and 77. continued liable whilst the goods were in the warehouse, all that 
until such reasonable time had elapsed. he was bound to do by the contract was, to 

jB. also pleaded that he did deliver the goods take reasonable care of the goods whilst in the 
at London according to his promise. Upon warehouse. 

the trial of this issue, evidence was admitted In the Common Pleas the sum of 7347. was 
on the part of A. of former dealings between awarded to the plaintiff below for hit costs, and 
himself and 17. as to the carriage of goods from in the Exchequer Chamber that part of the 
B*s wharf to A*s place of business : thld, in judgment of the Common Pleas was affirmed. 
Exchequer Chamber, upon a bill of exceptions, and the sum of 31 1 7. was adjudged to the de- 
Chatmch evidence was admissible for it# pur- fendant in error for costs of the delay of exeeu* 
pose of showing the couree of ussg# of do- tion, on pretence of prosecuting the writ of 
Ihnery at the port of London; tho, ugh. loathe error. 

'purpose of adding to, or otherwise vamng the The House of Lords affirmed the judgment 

1 term* of a written contract, it woul4,h4ytl>e$n of the Exchequer Chamber aa to the affirmance 
inadmissible. 
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of &e revontilM the' judgment in the Common 
Fleas, except that the judgment of the Common 
Fleas and of the Chamber was reversed as to 
part of the 734/. awarded to the defendant in 
error for costs, by deducting therefrom the 
costs which had been allowed in the Common 
Pleas to the plaintiff below in respect of the 
demurrer, the judgment upon which in his 
favour was reversed in the Exchequer Cham- 
ber, and also as to 311/. for costs awarded in 
the Exchequer Chamber, the partial reversal of 
judgment in that court showing that the writ 
of error was not improperly brought. No 
costs were allowed in the House of Lords. 
Bourne v. Gntliffe, 7 M. & G. 850. 

2. Bill of lading, action not maintainable by 
Indorsee of . — A bill of lading is not negotiable 
like a bill of exchange, ho as to enable the in- 
dorsee to maintain an action upon it in his own 
name ; the effect of the indorsement being only 
to transfer the right of property in the goods, 
but not the contract itself. 
miny, 14 M. & W. 403. 

<Jns€» cited iu the judgment : Sanders 
zeller, 4 Q. 11. 3 (j. A 1). ;>84. 

Ami see Stoppage in Transitu. 

IS ON I). 


See Nuisance 


BUILDS** 


BYE-LAW. 


Thompson v. Do- 


Van- 


When bad for unc?rtainty. — Customs of City 
of London . — The Plumbers’ Company of Lon- 
don were incorporated by a charter of James I., 
and empowered thereby to make bye-laws. 
They made a bye-law, that the master and 
wardens might call, choose, elect, and admit into 
the livery of the company such person free of 
the art or myRtery of plumbing, as they should 
think fit ; and that every person so chosen 
should, immediately upon notice thereof, pre- 
pare himself to serve the same place at the then 
next meeting of the master and wardens, in 
such seemly and decent manner as formerly 
had been used ; and that every person, so called 
and chosen into the same livery, and accepting 
the same, should bring in and pay at the next 
meeting, unto the master and wardens, to the 
use, maintenance, and relief of the company, 
and to the officers of the company, for entering 
the same, and for the warning given, such fees 
as formerly had been paid in like cases ; “ and 
which of them soever, so called and chosen 
into the same livery, refuseth to pay the said 
fee*, or what person or persons so called and 


m hrnlu'n * W !!« m ?d by A. Condition ; r j lwscn j nt() the same livery, refuseth the same, 
U A. Lt \\f jointly.— ”v\\c condUhm Ya bond forfeit and pay to the master ami wardens 

given hy defendant to plaintiff. after reciting f ° r th ' *>»•»*»«. for ejwy snch default, the 
that A. had been appointed a-jent for plaintiff T" of 5/ - or !«,. at the dtsrrct.on and pleasure 
which employment he had accepted, and un- ! " f . th * "V?*" and wardens, so ft be not less 
tlertakcn to perform the trusts thereof, was de- i in l n 1 s \ , , , . i i 

dared to he that, if A. should, during his con- i ln a (,c<,,arat ‘°" «? «J pbt on , th “ 
tinuance in such employment, faithfully de-! aBamst a P‘'r«on who had been elected into the 

mean and conduct himself, ami. when required, f onn W antl takcn the " ath ,0 ohc >‘ the b J’ c ' 

whhKte f had n rele!v^l or itluLfthereafter re- ! Hrh {\ \ st t that the »>yc-W not had for 
for plain, id ’s use. the bond should be Z XStil ^U nol Cd for 

a na._u 1 ,. l sr; , rs:!irs 


ceive 
void. 

Declaration on 


not show- 


amounting, &r. .but did not, when required! tha defendant was a freeman of the 

account. &e. l’lea ; that A. did not. wf.de he c,t >'. of f , Lo , mn = for that court could not take 
remained in the service of plaintiff as such n f ce that mme hut freemen of the city were 
agent, as in the declaration mentioned, re- »dm,ssd*le mto the livery of a company unless 
ceive for the use of plaintiff the sums men- ,'jj^ ^"ndon '? * b > the Ile ‘ 

te ?Wrf. ..loinf.ir ,r„i „ .I,,, ’ *»»Wy. that the master and wardens alone 



Sffi* *i *•** » — r - 

A.i ,h» difference .eld b. rend, XThThi,! d S 


proof that defendant knew that A. was to be 
employed only as ]tartner with B. London 
Assurance Company v. Bold, 6 Q. B. 514. 

Cam cited in the judgment: Lord Cheyney's 
esse, 3 Hep. 68, a. ; Kassel v. Long, 9 M. /t 
8. 963 ; BeUairs e. Ebewortb, 3 Cattpb. 55. 

And see Itusband and Wfe. 


would attend and serve the said place at the 
next^meeting, or at any subsequent meeting of 
the master and wardens, but tnerein made de- 
fault, and refused to prepare himself to serve 
the said place : Held, that the breach was well 
assigned ; for that one refusal, to which by the 
bye-law the penalty was attached, was the re- 
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futal to prepare to serve at the next court. 
Piper v. Chappell , 4 M. & W. 624. 

Cases cited in the judgment : Innholders* So* 
cietjr v, Gledliill. Sayer, 274 ; Vintners* Com- 
pany v. Passey, 1 Lord Kenyon Rep. 500 ; 1 
Burr. 235 ; Wood v. Senrl, liridgm. 139; King 
v. Clerk, 1 Salk. 349; Leather-sellers Com- 
pany v. Beacon, T. Jones, 149; BUrquiera v. 
Hawkins, Dougl. 380; Poulters’ Company v. 
Phillips, 6 Bing. 321. 

• 

CHARTER-PARTY. 

Construction of. — The defendant chartered a 
vessel for a voyage from London to Bombay, 
at which port she was addressed to (». & Co., 
the defendant’s agents there ; and by another 
charter-party of the same date, it was agreed, 
that the ship should, after discharging her 
cargo at Bombay, take in a homeward cargo, 
for which the defendant agreed to pay freight, 
as to one-half of cargo, at 3/. per ton, and as 
to the rest, at the c urrent rate of freight, when 
the ship should be loading. In this latter 
charter-party there was also a stipulation, that 
the master of the vessel, (who was a part owner,) 
and C». A: Co., the agents at Bombay, were at 
liberty to make such alterations in the charter* 
party as they might mutually think proper, 
without prejudice to the agreement. Soon after 
the arrival of the vessel at Bombay, the master 
and C. A' Co. entered into a written agreement, 
(which was indorsed on the second charter- 
party, 1 that the ship might proceed to Aden 
with government coals and stores, (her out- 
ward cargo), and return to Bombay with all 
possible despatch, without prejudice to the 
charter-party. Slit* accordingly, in the month 
of February, sailed to Aden, and there dis- 
charged her cargo, and returned to Bombay, 
where she arrived in Mav. The owners re- 
ceived a large sum as freight for this voyage to 
Aden : llr/tf , that the defendant was hound by 
the alteration made in the charter-party by G. 
& Co., permitting their voyage to Aden, which 
was within the scope of the authority given to 
them by the stipulation above mentioned ; and 
therefore he was bound to pay the charter-rate 
of 3/. per ton for half the cargo, although that 
exceeded the current rate of freight at the time 
of the loading, and although the alteration 
might he prejudicial to his interest* ; and that 
he was not entitled to have the freight earned 
by the owners on the voyage to Aden brought 
into the account. Hiooins v. Johnston , 14 M. 
& W. 609. 

COMPROMISE OF PROSECUTION. 

1. Consideration for a contract . — The law 
will permit a compromise of any offence, though 
the subject of a criminal prosecution, tor 
which offence the injured party might recover 
damages in an action ; hut if the offence is of a 
public nature, no agreement can be valid that 
ia founded on the consideration of stiffing a 
prosecution for it. 

Therefore, although the party injured may 
lawfully compromise an indictment for a com- 
mon assault, an agreement to pay the costs of 
m prosecution for assault on plaintiff and riot. 


and of an action on wrongful levy under a ff.jftu, 
which agreement was founded pirily on com- 
promise of the prosecution, and partly on an 
undertaking to withdraw the execution under 
the fi. fa., is altogether invalid, as grounded on 
an illegal consideration. 

Although the compromise of the prosecution 
was entered into with the leave or the judge 
before whom the indictment came on for trim. 
Keir v. Lennon, G Q. B. 308. 

Coses cited in the judgment: Ollms v. Hhiu- 
tern. 2 Wills. 341, 319; 1 Smiths L*od. Ct. 
154 ; Johnson* v. Ogilhv, 3 P. Wins. 277 ; RnX 
v. Lord Fnlklnml, Kvd on Awards, 66, 2nd ed. ; 
Hex v. Coombs, ih. 64 ; Fnllowres r. Toy lor, V 
T. It. 475 ; Drnsre v. lhherson, 2 Ksp. 643; 
l\»ol v- itausfii'lil, 1 Camp. 55 ; Kdircomhe r. 
Hodd,5 F.nsf, 294 ; lire ley v. YViiifJiidd, 11 
j hVl 46; Kirk v. Ntrickwood, 4 D.tSt Ad. 421; 

i lktkef v. low nsrtid, 7 Taunt. 422 ; 1. 1 worthy 

j v. Bird, 2 Sim. A. Stu. 372. 

t 2. Guardians of a poor-law union indicted 
! plaintiff’ for disobeying an order of sessions for 
i maintenance of a bastard. Before trial, plain- 
| tiff* offered a compromise; and the clerk to the 
guardians, on their behaif, agreed with him for 
a sum, on account of costs and maintenance, 
which lie paid, and the indictment was dropped. 
Afterwards, plaintiff' discovered that the order 
of sessions was defective and void, and ho 
brought assumpsit against the clerk for money 
had and received. 

Hr tit, that the clerk was not liable, having 
done nothing in the prosecution beyond pre- 
ferring the indictment. And that, if the rom- 
I promise was illegal, plaintiff', being ill puri 
. itrtictu with the other parties offending, cntilrl 
not sue them for money which he had paid. 

! liuottull V. I iOU'Hlfrjiy Cl (1. B. 4f>4 . 

I Cn.so <ite»] in the judgment: I'mvin v. Lonpar, 
1 31 , A ti. 7 17. ' 


CONDITION. 


See Drrd. 


CONTRACT OF 8 A I.F. . 

tvtulmi agreements. — The plain! 'As, 
Messrs A . & (\>. and the defendant, entered 
into the following contract r— “ Bought of 
Messrs A . & Co., about 30 packs of cheviot 
fleeces, cwcjs and hogs ; and agreed <»» take the 
under-mentioned units, (coarse woollen cloths); 
also agreed to di.uv for 250/. on account at 
three months . ' 99 The. quantity and quality of 
the noils were then specified : Held, that this 
was one entire contract, and that A . Sc Co. 
could not sue for the non -deli very by the de- 
fendant of the noils, without averring the de- 
livery t>r tender to the defendant of the fleeces. 
Atkinson v, Smith , 10 M. & W. 695. 

COPYHOLD. 

1 . License to demise, construction of. — Fine. 
— On the 8th of February, 1810, a licence was 
granted by the lord of a manor to a copy* 
bolder, to demise part of his eopyhold premises 
to A* K. for 71 years, saving to the lord all the 
fines. See., in as ample a manner as if the 
license had not been granted. On the 4th of 
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April, 1810. 8 ftcaojl licence wm i grouted to 
him to demise the remainder pi tbe^gfhold 
tenement (excepting the land demised to A . K ) 
for the term of 71 years, with this condition, 
"that, in consequence of his engagement to 
improve the said premises, and paying unto the 
lord a fine for his licence, it 19 hereby agreed, 
that during the said term of 71 years, the fine 
on all future admissions shall be at and after 
the rent of 3 71 per year, for the whole* and so 
in proportion for every less quantity of land ” 
Held, that the words “ the whole ” meant the 
whole of the residue which had not been de- 
mised to A K.* and that the executors of the 
copyholder were bound to pay, on their admis- 
sion to the whole of the premises, not only the 
two years’ improved value on 3 71 -per annum, 
but also two vtars* improv ed value of the pre- 
mises devised to A K . Curtis v Stales , 14 
M. & W, 444. 

2 Dnmse contrary to custom — Who may 
enforct forfeiture — Tenant of copyhold de- 
mised to A from year to year, and, pending 
suth demise, made a lease of the reversion for 
12 years to B conti ary to the custom of the 
manor by which no tenant might demise with- 
out licence for more than three years In 
ejectment by B against the v early tenant, whose 
term had expired Ilf Id, that defendant could 
not allege the invalidity of the 1 2 years’ lease 
fora base made eontnr) to custom is good 
against all but the lord , and, c\en as be tween 
partus to the lease mil tin lord tlu demise 
agunst custom is only a gi omul of forfeiture, 
which the lord may wan i Doe d Robinson v 
Bousjidd* 6 Q I) 492 

CO\ KNAM. 

See Husband and Wife , 1. 

cesaoM 

See llyt lau s C pyk rid 2 
Dt ms. 

See hunsfer oj Dibts 

111 lull 

Construction - Condition prertdent — Setoff 
for put titles —l|i in iction for debt to recover a 
sum of mom> under two deeds of covenant, the 
dccl irat i n alleged, that h) an indenture of the 
19th l)t umber, is 17 m consult nation of the 
sum of 2Vt,b 29/ 10s bd , tlu plaintiff cou 
mnUd with the deft admits to make ami com- 
plete a certain portion of a certain railwa), and 
to pro\ ult bars or rails and eliairc, on or before 
the 1st of May, 1840 , thvt afterwards, by an- 
other indenture of the 23rd of March, 1S39, m 
consideration of the further sum of 15,000/, 
the pi untiflf covenanted with the defendants, 
that ne, the plaintiff, being provided by them 
with lailway bars or roils ami chairs for tempo- 
rary and permanent use, would complete the 
said portion of tho said railway, and the line of 
the permanent rail wav. on or before the 1st of 
June 1840 , pro video, that if the said plaintifl 
should not complete tho md mdway by the 
•aid 1st of June, 1840, he should pa> to the 
•aid defendants the sum of 300/. for the said 

t 


1st of June, and the like sum for every sue- 

Ar/hutn mm bet* 

eompweti, but so th tt fh t tom amount to to#* 
come ftrt stable should act exceed the attitf of 
1 5,000/. Breach, that the defendants detailed 
from, and did not pay the plaintiff a large sum, 
to wit, 20,000/ , parcel of the sum due to thfe 
plaintiff. Flea, as to 7 *6001 , parcel of the said 
sum of 20,000/ , that the said sum of 7 ,500# is 
parcel of the said sum of .15,000/ agreed to be 
retained by the defendants; that the plaintiff 
did not complete the said railway on or before 
the 1st of June, 1840, nor until 24 da)s after, 
whereby the pi untiff then became liable to pay 
to the said defendants the sum of 300/ for the 
first day of June, and the like sum for every 
such succeeding 24 days during which the 
railway remained incomplete, by reason of 
which the defendants deducted and retained 
the said sum of 7,500/ out of the mone>s pay- 
able by them to the phmtifh Replication, that 
the plaintiff did not become nor was liable to 
pay the defendants, modo ct forma At the 
trial, it was proved that the plaintiff did not 
finish the railw 15 until 24 days after the 1st of 
J unc, but that the defendants had not provided 
the plaintiff w ith the b irs rails, and chairs m 
sufficient quantit) to enable him to complete it 
by that day 1 he learned judge told the iury, 
that the defendant** were bound, is a condition 
precedent to their light to deduct the 7,500/, 
to furnish the plaintiff with such bars, rails, 
and chairs Held that that was a misdirection, 
that the covenants were mdependc nt , and th it 
the furnishing of the bars, rails, and chans was 
not a condition precedent to the right of the 
defendants to make the deduction , and that, 
the only question bung whether the railway 
was completed on the 1st of June, the pita was 
cstiblished Macintosh v Mi Hand Counties 
Rada ay Company * 14 M & 

DFMSh, 

1 Construction of — 1 de\ lsed to B in trust, 
to permit and to sufler his wife C to receive 
and take the rents utd profits for hei o\v n use, 
for the term of In r natural life and iftcr her 
decease, m trust for all and ev cry such one or 
more of the child or children of C , foi such 
estate and interest as she should, by died or 
w ill, appoint , and m default of appointment, in 
trust for all and every the child and children of 
C , and if more than one, e quail) , and to their 
several and respective heirs, and m case C. 
should die « ithout leaving issue as aforesaid , 
then to the heirs of C. for ever Held, that by 
“ issue 99 the testator must be taken to have 
meant “ children, 1 ’ and consequently , that the 
limitation over was not too remote. /I ulker y. 
Petchell, 1 C. B. 652. 

Case cited in the judgment Doe d. Herbert v. 

Selby, 2 B. A C. 928 * 4 1). A h 608 

2. Limitation over m default of tssue.—Ejtf- 
cutory <fctne*«—A will contained the following 
cUuatsr*— *1 give, devise, and bequeath the 
whole of toy property, mil and personal* fffcati- 
*de*e* fend WMrNdertr, SO tiny daughter J®, to 
her heirs and assigns for ever, provided lU, 

v . . 1 




#rnv*fiMT[m* 

iwwte of py,wopectjr m M 

OW nephew weptfM XOQl, to, ray 
M» eon of ray brother Ju, when he mqi . 
Mb tweaty-fintt year : and in case he should die 
before he attains the age of tweufcy-onn, 1 give 
|h<* name sura of X00/. to ray brother J., to 
him, his heirs* and assigns for ever j but never- 
theless. providing nfiy daughter E. should not 
have child or children lawfully begotten in 
wedlock* I still give all ray real ami ]>ersonal 
property to her and for her own use during tier 
natural life, aud 
vided amongst her 
and share alike, to them, their heirs and assigns 
for ever ; and in case of the deaths of any of 
ray daughter's children before they attain the 
age of twenty-one, m tliat case 1 desire and 
give to the survivor or sun i\ ors, equal share 
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ESTATE P 

See Devise, 5, 

ESTOPPEL* 

Particulars of sale. — Underlease.— Conversion 
of a reversion in fee by estoppel into a reversion 
for years in interest . — Particulars of sale dh« 
scribed the property as w a shop and a dwelling 

rc ZTZZ 3 aT- ! h0U8e ** ™ ms * n,! offic % 8 

Lady-day, *1843, at a rent of 487, and held by 
lea^efor a term of sixty-four years, at a ground 
rent of 8?. 8s. 

By the abstract delivered, it appeared that A» 
- | e \ --<.*■ by indenture of the 3(>th of September, 1817* 

or dune, of euch wim or .uuw a. *+*,&&,* the premise to Ii. /or cighty-nini 
be dn uled equally amount them, their heir. , k ,„ t ‘ .„„ c , lnya from M,chat-lmae, 

Md ah-wit An iver; an.Ubouldit *o happen , > wilh , covenant. to be performed 
that all my daughter • chikl.ei. should die ex- , , h|g h Ke that n th ' e 25th of 

that one child 


one ) c*irs of age ; and should 
die without issue, then 1 give and bequeath all 
my ie«il and peisonal Chtate, whatsoever as 
afoie^aid, to my nephew L. and my godson B-, 
to them, their hens and assigns fui ever, after 
the death of iny daughter fv." 

E. Kituvcd the ttbt.iioi and died unmarried : 
lletd, that she became entitled to the ice simple 1 
m the leal t state, and to the absolute interest 
in the leasehold estate* — Aspxnull v- And ns, 

7 M. A t*. yid. 

3 . Enlart/emi nt of estate for hfe into estate in 
fie by thutyt *. — A testator, after charging cer- * 
tain lands with an annuity to lus wife foi lus I 
life, and gi\ing thtin successively to several j 
pei sons for life, devised them as follows. — 

“And fiom and after, & c. 1 give and devise 
the same (but subject and charged as aforesaid) 
to such person or persons as at the time of my 
decease shall be the heir or hens-at-law of 
William Hull, forineily of Pisford, Esq., who 
was formerly the owner of the said messuages, 

&c., and who devised the same to my first wife 
Lydia, and which estate and premises de- 
scended to and became vested in my late son, _ _ ~ ^ t 

W. G., JW the only son and heir-at law of my f ol « 1,y 8an, P le » wp,™» a representation that tjio 
said late wife Lydia, and which said premises, i bulk corresponded with the sample, but no 
&c. my said son FT. G. devised to me in fee- ’ warranty was taken by the purchaser, and ttta 
simple.” Held, that the words “such person P u 'k of the cotton turned out to he of Ut 
or persons as at the time of my decease shall inferior quality, and to have been falsely pack- 
be heirs-at-law of W. H. was merely a desig- , ed, though not by the seller:— f/eW, that aft 
natio persona; and that the person answering actlon on tb® cai5e a false and fraudulent 


residue of the term, to secure 48 Jt, and interest 
to C. ; and that liy indenture of the 2nd of 
April, 1831, B. demised the premises to D. for 
twenty-one years less eight clays, at the rent of 
48/., with covenants on the part of !>., similar 
1 to those of B. in the indenture of September* 
U817. 

I The morterngees wcie willing to execute any 
conveyance that might be requisite for the pur- 
po*»c of making a good title to the purchasers 
Held, that B. was m n situation to make a 
good title to the piciniees sold-' the lease to D», 

I though originally a lease by estoppel , being 
t convertible into a lease in interest, by the con- 
currence of the mortgagees. — Webb v, Austin 9 
7 M. A (I. ?oi , 

Cases cite 1 in the judgment: Omclnngtilnnd V. 
Hood, 1 Holl. A hr. U74 ; Isehsm v. Mortice, 
Cro. C*ir. 100 , Wealo ?. Lower, Polkxfen, 64; 
Curvich v. lUugrave, 1 llrod. N. Jl. bSi ; 4 J. 
Ii. Moore, 30.3; (luuldaworth v. Knight, It 
M. A W. 337 ; \\ baton v. 4 1’eucook, 2 $i, C. 
411; 2 Scott, o30. 

FAI.SK IMPRISONMENT. 

Proof of fraud necessary . — Where cotton was 


that description took an estate for hfe only in 
the devised premises. 

A devise of an indefinite estate, without the 
words of limitation, primk facie is a devise for 
Hfe only : and a previous charge on the estate. 
Without any charge on the devisee in respect of 
ilk will nut enlarge it into* dtidfe of an estate 
ip fee — t Dot d. Sams v« GarXck, 14 D & M. 
ftW»i , ~ r ! M * " » * 

Cases cited* in the judgment s Doe d. Clarke 


MM 

) 

V. 


representation was not maintainable* without 
| showring that such representation was fakfe 
1 the knowledge of the seller,, or that he acted 
fraudulently or against good faith in making! « 
— Ormrod v. Hush, 14 M. & W. 651# 

F*AUD» 

Sea fit be Imprisonment. t 

fK«IOHT. , <|t T • , . „ ^ 

Pauage-moHty. — Cotutrvciia* of mercaniilt 
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contract . — A . a sbipbroker, engaged with B., 
a shipowner, to have “ a full cargo for the ship, 
the rates for freight for which would average 
40s, per ton, and at least nine oabin-passengers, 
passage-money to average 75/.” The contract 
was fulfilled as to the cabin-passengers, but 
the average rate of freight for goods put on 
board by A. amounted to 32$. only per ton; he 
shipped on board, however, several steerage - 


passengers for the voyage, the passage-money 
paid by whom, after deducting the expense of 
their diet, &c., when added to tjie freight of the 


cargo so called, made the average earnings of 
the whole ship per ton amount to more than 
40$. 

Held, that this was not a performance of the 
stipulations of the contract , — 44 cargo” and 
“ freight” being terms applicable to^ood$bnly. 

Held , also, that as this was an unusual con- 
tract, evidence was not admissible to show 
that the terms 44 cargo” and 44 freight,” used 
with reference to the voyage on which the 
shin was engaged, would, by the general usage 
and course of the trade, be considered to 
comprise steerage-passengers and the net profit 
arising from their passage-money .— -Lewis v. 
Marshall , 7 M. and G., 729. 

IIUSBANI) AND WIFE. 


the issue. — Held , that the direction was correct. 
— Bostock v. Hume , 7 M. & G. 893. 

2. Married woman taken in execution, on what 
grounds entitled to discharge . — In an action 
against husband and wife, the wife, being taken 
i in execution, applied to the court to be dis- 
| charged, on affidavit stating that she lived 
separate from her husband, had for several 
years been boarded, lodged, and clothed at the 
expense of her son, was not possessed of or en- 
titled to any property in possession, remainder 
or reversion, and had no means of satisfying 
lor expectation of being able to satisfy, the 
damages of cost 3. 

Affidavit was made in answer, suggesting 
generally, on information and belief, that the 
I wife had separate funds, and stating that the 
, son, in consideration of his father's giving up 
to him a certain business, had covenanted to 
; maintain his mother during her life, provided 
1 she would reside with him and assist him in 
; such business ; and that the wife, when arrest- 
's ed, was residing with the son and assisting him 
| in the business. 

i Held that, under these circumstances, it lay 
on the wife to show that no property was held 
• by the son to her use; ana, this not being 
done, the court refused to discharge her from 


1 . SeparatUm. — Separate use.— Bond. — Cove- 
nant. — Evidence — Misdirection. — By a separate 
deed dated the 22nd of April, 1797, A the hus- 
band, covenanted with to pay B the wife, 
during her life, into her proper hands, for her ' 
separate use, or to such persons as she : 
should by any note in writing signed with : 
her proper hand appoint, notwithstanding 
coverture, the yearly sum of 103/. 1C$., by 
weekly payments of 3/. 3$. The deed con- 1 
tained a proviso for redemption of the annuity, 
in payment by A. to his wife. lt to and for her 
separate use,'’ of looo/., and all arrears of the 
annuity then due. In November, 1797, A. 
gave 1)., with whom B. lived, a bond and 
warrant of attorney for 1400/., and interest, 
payable in 1799; and in his answer to a bill 
tiled by A. in 18(K), to restrain proceedings at 
law upou those securities, C. admitted, that, as 
to loot)/., the consideration was the sum agreed 
ti> be paid by A. f or the redemption of the an- 
nuity; and upon JI-'a; death the bond and 
warrant of attorney were found amongst his 
papers. 

Iii covenant by E., the administrator of C., 
against F. the executor of .1., to recover thirty- 
nine years' arrears of the annuity , F. pleads 
that A. had, under the proviso, paid to B. for 
her separate use, 1000/. and all arrears. At ; 
the trial, the judge told the jury that the ab- [ 
scnce of any payment or claim for thirty-nine j 
years, though not conclusive, was evidence for ! 
their consideration, whether the annuity had j 
been extinguished by payment of the 1000/. 
and arrears, under the proviso ; and that, if the 
bond and warrant of attorney were given to D. 
by the authority of A., and for her use, for the 
1000/. and the money thereby received was ac- 
tually paid to D. or to his personal representa- 
tive, such payment was a payment to B., within 


custody. — Ferguson v. Clay worth , 6 Q. B. 2C>9* 

Cusps cifpil in the judgment: Chalk v. Deacon, 

6 B. Moore, lvtffi; Hoad v. Matthews, 2 Dowl, 
r. C. 149. 

INVOICE. 

Ste Stoppage in Transitu . 

lNSUllANCE. 

Liability of underwriters for loss by perils of 
sea remotely arising from negligence in loading 
the vessel. — Where a ship, insured against the 
perils of the sea, was injured by the negligent 
loading of her cargo by the natives on the coast 
of Africa, and in conseciuence shortly after- 
wards became leaky, ana, being pronounced 
unseaworthy, was run ashore in order to pre- 
vent her from sinking, and to save the cargo ; 
Held, that the insurers were liable for a con- 
structive total loss, the immediate cause of the 
loss being the perils of the sea, although the 
cause of the unseaworlliiness was the negli- 
gence in the loading. — Redmanv. IVilsou, same 
v. Hay , 14 M. & W. 47d. 

Cases cited in the judgment: Walker *. Mait- 
land, N B.A Aid. 171 ; Bishop v. Peotlaod, 7 
B. A C. 219 ; 1 M. A R. 49. 

LANDLORD AND TENANT. 

Timber for repairs. — Pruning\hedges, — Plain- 
tiff below demised land by indenture, excepting 
all timber, timber trees, and other trees, &c., 
bushes and thorns, other than such bushes and 
| thorns as should be necessary for the repair of 
the fences ; the lessee covenanted to keep the 
fences in repair during the term, finding all 
materials, except that the lessor should find 
rongh wood for such repairs, if growing upon 
the premises ; and the lessor covenanted during 
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term to provide the lessee sufficient rough nuisance. 

timber, stakes and bushes, if growing on the Liability of owner of premises for injury ©e- 
P r< ™ ,8 ® 8 > for doing such repairs. casioned by acts of a builder . — A, the owner 

Held, dubitante Pollock , C. B., that the pro- and occupier of premises adjoining the high* 
vision as to bushes and thorns necessary for way, employed C. to make a drain therefrom 
repairs was not an exception out of the ex- to communicate with the common sewer. In 
ception, but that all trees, bushes and thorns the performance of this work, the workmen 
excepted out of the demise, whether part employed by C. placed gravel on the highway, 
of the fences or not, or whether necessary for in consequence of whicn A., jn driving along 
repairs or not ; and that, on the trial of an ac- the road, sustained personal injury. Before 
tion against wrong doers for cutting some of the accident, the dangerous position of the 
the bushes and thorns, a direction of the judge, j heap was pointed out to B.. who promised to 
that, if they were cut by the defendants, the » remove it. C. had the sole management of the 
plaintiff was entitled to a verdict, was right, I work, and employed and paid I). to cart away 
without previously putting any question to the part of the rubbish, at a certain price per load, 
jury whether the bushes, &c. were part of the 1 and hvl charged A, in his bill with the sum so 
fence, or were necessary for repairs : — Semble. j paid : — Held, that B. was liable to A, % in case, 
that, before the lessee could take any of the ; Burgess v. Grey, 1 (■• B., 5 7^* 
thorns, &c. for repairs, they must have been ■ Cult's ciAnl in ib<* judgment : llusli v. Steinman, 

assigned for that purpose by the lessor. — 1 itos.& Pul. 401; Quurmun v, Burnett, 6 M. 

Jt/iruy v, Brook, (>. (). B. 323. : ^ W. 490. 


MALICIOUS A WREST. } 

Trespass will not lie against a plaintiff, who- 1 
without notice, takes a defendant in execution J 
for a debt in respect of which the latter has ; 
been discharged under the Irish Insolvent Act. ■ 

But if the plaintiff maliciously sue out the I 
writ, bo is liable to an action on the case, j 
Ewart v. Jones, 3 1). & L. 232. 

Cases citod in ih#» judgment: Tarlton v, Fisher, J 
2 Dougl. o7 1 ; l'arsnns v, I.lnyd, 3 Witts. 34 1 ; ; 
uud see Years! v v, Ihnino, 2 1>. & L. Co.v 


1* ART NR Its II II*. 


Sec Prescription. 


| Liability for work done with a ricivto a part - 
| nership scheme not carried into effect . — Certain 
| persons proposing to form a company, applied 
j to defendant to become president, and jiermit- 
j ted himself to be publicly named an president 
| of such intended company. The company was 
| never formed ; but meetings preliminary to tli© 

| formation of it were held, at one of which de- 
, fendant presided. # 

Held, that a jury might, if they though fit, 
infer that defendant by bis conduct held him- 
' self out as contracting for work to be done in 
. respect of such preliminary proceedings, though 
'the order for such work or labour was not di- 


modus. 

See Tithes. 

MON K Y # H A D AND RECEIVED. 

Money paid ti> the sheriff to avert a threaten- 
fd safe . — A f. fa. issind against II. When 
the officer went to B. 9 s premises, on the lltli 
of July, to execute the warrant, he found a man 
in possession on behalf of the trustees, under 
a deed of assignment executed by B. for the 
benefit of hi** creditor*. The officer thereupon 
retired without making a levy. On the 1 4th, 
a fat issued against B., under wliich be was 
fully declared bankrupt. On the Ifith of Au- 
gust, the officer again entered, and marie an 
inventory of the goods on the premises, assert- 
ing that he considered himself in possession. 
On the 2nd of September, the assignees of B. 
paid the stun claimed by the wTit. in order to 
prevent the sheriff from proceeding to a sale, 
which he threatened to do : — 

Held, that the assignees were entitled to re- 
cover back the money so paid, in an action for 
money had and received to their use ; and that, 
if necessary, it must be assumed, as against 
the sheriff, that he was, at the time, in posses- 
sion of the goods. Valpy v. Mauley, 1 L\ B., 
594 . 

Cases cited in the judgment : Fulham r. Down, € 
£sp. N. C. P. V6, n. ; Snowdon v. Davit, 1 j 
Taunt. 359; Carter r. Carter, 5 Bing. 406. 


redly given by the defendant. And that dc- 
. fendant, if he ho held himself out, wan liable 
for the work performed. Lake V. Argyll? Duke 
| of i 6 Q. B., 477. 

* Casa* cited in the judgment : Wood r. Argyll, 
Duke of, 6 M, 5t ti, 92H. 

And see Promissory Note, 2. 

PASSAGE MONEY. 

I See Freight. 

PATENT. 

1 . Construction of specif cation. — A. obtained a 
patent for improvements in the manufrn ture of 
| woollen fabrics, or fabrics of* which wools, furs, 
or hairs, are the principal ingredients, as well 
as fur the machinery used therein. In thi 
1 specification, the main object of the inventor 
' was stated to be “ the making of cloth by felt* 

! ing alone, without spinning or weaving; * and 
1 the principal feature of it to lie, the “ obtaining 
| a long, even, and uniform bat of wool or other 
| materials of any required length, width, or 
I thickness, suitable to be made into commercial 
ends nr pieces of cloth.” The specification 
described the mode of producing cloth by 
felting, by receiving the sliver direct from the 
carding-engine, between two long revolving 
aprons, and placing it in successive folds, until 
the required thickness was attained: it then 
described the process of felting, and the ma- 
chinery used or that purpose, recommending 





tlpityf (tfaioa|^0nd jiflUar;ia combiaato^ wkb 
rqjUtw, jin preference to nodulated water* afe 
theretofore used, and proceeded fcMwn-^ 

M In order to increase the faking action, it i» 
very desirable to allow the felting-rollers to act 

a m the cloth in an many directions m pos- 
le. By the reciprocating motion of this 
machine, we have seen that this action is pro- 
duced, in each direction, longitudinally ; and, 
m order to do this in other directions, the cloth 
in taken from the last machine, and placed in 
the entering end of another similar felting- 
machine ; but, instead of being entered as be- 
fore, the piece is first passed between two felt* 
ing-rollern, T., one of which is shown in figure 
20, and which are placed at an angle with the 
feeding apron, of near 45 degrees. These two 
rollers have a velocity of from three to four 
times that of the feeding apron, upon which 
the cloth is thrown in regular folds as it enters, 
lying at nearly the same angle as the position 
of the rollers. This now causes the action to 
take place diagonally across the piece of cloth, 
and, after having passed through in this direc- 
tion, it is reversed, and, when again passed, 
the action is nearly at right angles with the 
last/’ The specification then proceeded to de- 
scribe a raising-machine, the raising-cylinders 
of which are placed in a diagonal position, 
one acting from one of the lists towards the 
Other, and the other in the opposite direction/’ 
The patentee claimed (amongst other things) 
the application of the compound apron, and 
the extended sliver itself, as described in the 
specification, applied to forming a hat by suc- 
cessive folds or layers, for the production of 
long or commercial ends of cloth, without 
spinning or weaving ; and also the diagonal or 
cross fidting, as before described ; the diagonal 
position of the raising-cylinders ; ami the use 
of soap and water, in combination with the 
rollers, in lieu of acidulated water. Prior to 
the date of the patent in question, B. obtained 
a patent for u improvements in the manufac- 
ture of hosiery, shawls, carpets, rugs, blankets, 
and other faorics.” In his specification, B. 
described a mode of cross-felting, — which was 
stated by one of the defendant's witnesses to 
be substantially the same in principle ns that 
described by A-— as follows : — %,i The rollers, 
R. are made to traverse the semi-cylinders; 
apd, after passing many times across them, so 
as thoroughly to roll the bat horizontally, the 
rollers should be lifted lip, by means of straps 
attached to their ends, and by suitable machi- 
nery placed above the same, and the position of 
the* rollers should then be shifted, so # as to 
make them travel angularly; first, several 
times in one direction, and afterwards, by 
being again properly shifted, from angle to 
angle, in the opposite direction/’ Both soap 
and water had been used before in felting, and 
rollers also, but not in combination; Held, 
Amt the claims in the specification in respect 
of the formation of a bat by the extended 
diver, as therein described, the raising-ma- 
chine, and the method of cross-felting, were 
aft too large. He/d, also, that the chum for 


theusdbf soap imd water itf eoimmetidh with 
the ^Totters* was well 'founded/ Thd / adbp&bni 
by an ifeventor of a suggestion in the course of* 
experiments, Jdmdthing calculated more emly. 
to carry his conceptions into effect, does not: 
affect the validity of the patent. AUen v. Row* 
son, 1 C. B. 551, " 1 

Cases cited in the judgment? Neilson v. Har- 
ford, 8 M. & W. 806 ; 1 Webster’s P. C. 531 ^ 
Winter v. Wells, 1 Webster's P. C. 132; Blox- 
bam v. Elsee, l Car. & P. 558, 

2. Wood pavement , — Previous public u$er.~~ 
Whcre an invention is described in a work 
publicly circulated in England, a party who 
afterwards takes out a patent for it, is not, 
the true and first inventor, whether he derives- 
his knowledge from such publication or not. 
Stead v. Williams , 7 M. & (i. 81S. 

Case cited in the judgment ; Carpenter w Smith, 

1 Webst. Pat. Cases, 718, 719. 

PRESCRIPTION. 

Mines, — la an action on the case for work- 
ing mines under ground near to the plaintiff ’s 
house, so that the house was injured and in 
danger of falling for want of proper support, 
the defendant claimed, as lessee of the manor 
in which the house was situate, and of the 
mines therein, a prescriptive right to work the 
mines under any houses, unreel of the manor, 
paying to the. occupiers of the surface a reason- 
able compensation for the use of the surface , 
but without making compensation on any other 
account, and justified under that right. 

Held, l. That such prescription was bad, as 
being unreasonable. 

•2. That such a right could not exist by cus- 
tom. 

3. That the right, if maintainable at all, 
might have been claimed either under a pre- 
scription or custom. Hilton w luirl Granville , 

1 IX & M. 014. 

Coses cited in tlic judgment : 13 road bent v. Wilks, 
Willes. 360; 2 Str. 1225; White v. Sayer, 
Palm. 21 1 ; Bateson v. Greene, 5 T. R. 411 1 
Arlett v. Ellis, 7 B. Ac C.316, S.C. 9 IX & R. 
89? ; Folkartl v. Hemmett, 2 T. R. 417, n.(a.) 

PROMISSORY NOTE. 

1. Consideration, — To an action against the 
maker of a promissory note payable three 
months after date, the defendant pleaded that 
the promissory note was made and delivered 
by him to the plaintiff for and on account of a 
judgment debt recovered by the plaintiff' against 
him, and that, except as aforesaid, there never 
was any consideration or value for the making 
or deliVenrof the said note to the plaintiff: 
Held , that’ the plea was bad, inasmuch as it 
showed there was an existing debt on account 
of which the note was made ; and the giving 
of the note was evidence of an agreement by 
the plaintiff to suspend his remedy upon the 
judgment, which was a sufficient consideration 
for the note. Baker v. Walker , 14 M. & W, 
465. 

Cams cited in the judgment; Popplewctlv; WM* 
•o*, 1 Sera. *64 ; Sort# Watorwortb, 4 If* Jt 
W.6. 
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9 . PartmarSi-— Separate liability. -~Mesm 
J. C.> R. M., J. P.,« T. carrying on bust* 
Hess m bankers, a promissory note m the fob- 
lowing form was signed by *L M. 1 pro- 
mise to pay the bearer, on demand, five pounds, 
value received.” — “ For J. <J. t R. M., J. P., Be 
T. S R. M. Held , that the holder of 
this note had not a separate right of action 
against the party so signing, but that the firm 
were liable. Buckle* , ex parte , in re Clarke , 
14 M. Be W. 469. See Hot/ v. SmiM, 1 B. & 
Cr. 407 ; 2 D. & R. 504, overruled. 

REVERSION. 

See Estoppel . 

'reward for apprehension of felon. 

Action for . — *A hand-bill relating to a stolen 
parcel ottered a reward of 100/. to whoever 
should give such information as should lead to 
the early apprehension of the guilty parties i* 
Held, that the information must be given, not 
in mere conversation, but with a view to its 
being acted on, either to the person offering j 
the reward, or to his agent, or to some iierson 
having authority by law to apprehend the cri- 
minal. And where the communication was 
first made by the plaintiff' to C. in conversa- j 
tion. but the information was afterwards com- '■ 
municated to a constable jointly by the plaintiff I 
and C.« it was held that they ought to have ' 
joined in the action. Lockhart v. Barnard , 
14 M. & W . 67-1. 

Case citoil in the judgment : Lancaster r. Walsh 
4 B. & A J. (i'Jl ; 1 N. A M. 410. 

SALE. 

See Contract of Sale ; Estoppel . 

SHERIFF. 

1. Omission to arrest.— Action where no 
pecuniary damage . — If the sheriff*, having a 
writ of execution delivered to him, unneces- 
sarily delay putting it in force, an action on the 
case lies against him at the suit of the execu- 
tion creditor, though no actual pecuniary da- 
mage has arisen from the default. 

The measure of damages for such default is 
not necessarily the whole debt, but such a sum 
as the jury think equivalent to the real loss. 

If there be no actual loss, still, in the case of 
final process, the plaintiff must have nominal \ 
damages. j 

It is sufficient, in such action, if the iury j 
find that the sheriff could have executed the ; 
process, and omitted doing so ; it need not be 
expressly found that he ought to have execut- 
ed, it. Clifton v. Hooper , G Q. B. 4 Ga. 

Cases cited in the judgment : Williams v. Mos- 
tyn, 4 Al. & W. 145 ; Alarzetti v. Williams, 1 
B. Ac Ad. 415 ; Planch v. Anderson, 5 X. It. 
37. 

- ^.Liability for erroneous representation . — 
C*§e by the plaintiffs as sheriff of Middlesex* 
againat the defendants as attorneys of on§ Power, 
fogfeUfly .representing to the plaintiff* thaw 
oneJ. B., who was then in their custody. a*' 
sheriffs, and filled,** his discharge vaa an- 
othct *BVagKi»t*wbem ife# defend ants* as 
attorneys for the said Power* had sited Mut a 


writ of m. wi* and delivered ihr nme to tha 
plaintiffs* by reason whereof the plaintiffs' 
wrongfully detained the first^mentioned J. 
an d were afterwards obliged to pay 101.* and the 
costs of an action commenced against them by 
him for the unlawful detainer. The declaration* 
after stating the delivery of the writ to the 
plaintiffs, and that the J. W. then in their cus- 
tody was not the same person as the J \ ff. 
mentioned in the writ, and that he was entitled 
to his discharge, went on to aver that the de- 
fendants, well knowing the premises, and for 
the purpose of preventing tne plaintiffs from 
discharging the said J. B made the false re- 
presentation. 

Held , (oq error in the Exchequer Chamber* 
reversing the judgment of the Court of Queen's 
Bench?) tjiat a plea alleging that defendants 
had reasonable and probable cause to believe 
and did believe their representation to be true* 
was an answer to the action. Collins v. Evans , 
1 D. & M. 069. 

Cases cited in the judgment: Parley v. Free- 
man, 3 T. K. 51 ; llnycraft v. Creasy, *2 East* 
92 ; Humphreys v. Pratt, 5 Blight, N. 8. 154. 

3. Liability for errone</us arrest. — Held , in 
the Exchequer Chamber, (reserving the judg- 
inent of the Queen's Bench :) No action lies 
against the sheriff’ or his officer for arresting 
a person attending court as a witness, although 
it bo alleged that the defendants knew that lie 
was privileged, and arrested hint maliciously. 
And for maliciously detaining him after the 
court had ordered his discharge, and the de- 
fendants had notice thereof, yvtere, if any ac- 
tion lies, but, at all events* if any, it would bo 
trespass, and not case. May nay v. Burt 1 D* 
Be M. 652. 

Cases cited by the court: Curocron v. Lightfoot, 
*2 W. 15). 1190; Tarlton v. Fisher uud others* 
2 floug. 07 1 ; Anon. 1 1 Mod. 79. 

And sec Money had and rcceivetl . 

SPECIFICATION. 

Sec Patent, 1. 

STOPPAGE IN TRANSITU. 

Delivery of goods, when complete. — Bill of 
lading. — Invoice . — B. sold to A. wheat, the 
price to be paid by banker^ draft on London 
at two months, to he remitted on receipt of in- 
voice and bill of lading, which II. shipped by 
order of A., to lie carried to M.for the amount 
and at the risk of A., there to be delivered to A . : 
B. delivered the wheat to the master of the 
vessel, who took possession thereof ; the mas- 
ter signed a bill of lading to deliver the wheat 
to the order of B., who indorsed such bill qf 
lading to A., and made an invoice, and sent the 
invoice and bill of lading to A. in a letter* re- 
quiring A . to remit in course* which letter* 
with the invoice and bill of lading* were re- 
ceived by A. A. having received the bill of 
lading and invoice, and* having failed to remit 
the banker's draft, fi. assumed revoke and 
rescind the sale, Arid caured tite wheia to ba 


t oftfteCourtof 
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Common Pleas, that by the delivery of the 
wheat to the master of the vessel for the account 
and at the risk of A., and the transmission of 
the indorsed bill of lading, B. had so parted 
with the property and right of possession, as 
not to be entitled to interrupt the delivery. — 
Wilmshurst v. B wicker, 7 M. & G. 882. 

Case cited in the judgment : Clement v. Lewis 
3 lire. & 13. 2i>7 ; 7 J. 11. Moore, 200. 

TIMBER. 

See Landlord and Tenant.* 

TITHES. 

Modus , validity of. — A modus, that in lieu 
of tithes arising out of lands in the occupation 
of any person not inhabiting within the parish, 
there should be a customary payment of Is. 
per acre, and where the lands arc in the occu- 
pation of a person inhabiting within the parish, 
there should be a like payment of 6d. per acre, 
is good. — Bndgnratrr, Mayor . <*J*e. v. Alien, 14' 
M.&W., 393. 

Ciisa cited in the judgment : Chapman v. Bishop, 
of Lincoln, 2 Kuglo A Y., Tithe Ca. 1 1 ; 2 P. 
Wmi. 565 . 


court would take notice that several of the ar- 
ticles enumerated in the declaration could not 
possibly be beasts of the plough or implements 
of husbandry; and that the replication was 
therefore ill. — Davies v. Aston, 3 D. & L., 188. 

2. Right to title-deeds . — By marriage settle- 
ment, lands were settled on the husband for 
life, with a joint power of appointment in the 
husband and wife. They mortgaged the land, 

| with all title-deeds, to A. for a term, and de- 
livered the deeds to him. M. D. paid off the 
mortgage, and took an assignment of the pre- 
mises from A., the first mortgagee, but without 
mention pf title-deeds, and M. D. never de- 
manded them. A. afterwards gave up the 
deeds to the husband, and he deposited them 
with the defendant’s solicitors, as collateral 
security for mortgage money which he owed 
their client. Afterwards, the husband and 
wife mortgaged the settled lands in fee, subject 
to the term, without mention of title-deeds; 
and they executed the power of appointment 
by giving a like power to the wife aloue. The 
husband died, and the wife appointed to her- 
self in fee. She then offered defendant to pay 
the debt due from her late husband to their 


TITLE DEEDS. 

Sec Trover, 2. 

r TRANSFER OF DEBTS. 

The plaintiff, a merchant at Sunderland, 
having given an order to B. and Co., at Oant- 
zic, for a cargo of wheat, wrote to request that 
M. and Co. would hold it at the disposal of the 
defendants, merchants of Liverpool, who would 
lodge the necessary credits for the remaining 
balance, and communicate to the defendants. 
A few days afterwards, and before the wheat 
wns shipped from Danish*, the plaintiff wrote 
to the defendants as follows: — “We request 
you will account to Mr. J. S, of Newcastle for 
the proceeds of the wheat we have consigned 
to you, lying at Dnntzie, in Messrs. B.'s posses- 
sion, which we wrote about to you a few days 
ago.” The defendants assented to this order, 
and informed i^vho was largely indebted to 
them) that they held the wheat to his account ; 
and on its arrival, they rendered accounts of 
the sale of it to 4?.. .and - placed the balance of 
the proceeds to the credit of his account with 
them : — Held, that the plaintiffs order to ac- 
count to S, was an order transferring the pro- 
ceeds to him, and not a mere order to pay Turn, 
and was not revocable after the defendants had 
acted upon it . — Dickinson v. Marrow, 14 M. & 
W.,713. 

TREES. 

See Ifiufe. 

TROVER. 


; client, on receiving back the title-deeds, de- 
1 Hying* however, that slie wa9 liable for such 
i payment ; but the defendants refused to deliver 
them unless they were paid also their own 
charges fur business done for their client in 
respect of the mortgage to him. 

In trover by the wife against defendant for 
the deeds. Held 

1 . 'That the delivery of the deeds by A . to the 
husband was a rightful delivery, and enured 
to the benefit of the husband and wife during 
tlieir joint lives, and afterwards of the wife as 
appointed under the power. 

2. That the wife was entitled to hold as 
against the mortgagee in fee, having an interest 
in them iu respect of her equity in redemption, 
no mention being made ot them iu the con- 

! veyance in fee. ami the deed never having been 
handed over to the mortgagee in fee. 

3. That, even if this were not so, the de- 
: fendants could not set up the right of the mort- 
gagee in fee. 

4. 'That this action will lay against the de- 
t fendants, though they held the deeds only as 

solicitors. 

3. That the demand, accompanied by an 
; offer to pay, was sufficient, though plaintiff at 
. the same time denied her liability. 

6. That the refusal to give up the deeds 
; except on condition, defendants had no 

j right to impose, that their charge in respect of 
i business done for their own cheat should be 
| paid, was evidence of a conversion. Davies v. 
j Vernon, 6 Q. B. 443. 


1. Distress. — Judicial notice.— Implements qf ; 
husbandry. — Trover for hay, corn, carta, horses, 1 
ftc. ; tables, carpets, chairs, dec. Plea justify - 1 
ing the taking of the goods under a distress 
far rent. Replication, that the goods were 
h easts of the plough and im pl e m e n ts of hus- 
bandry* and that the re was other available dis- 
tress t—Hsld, on special demurrer, that the 


Cases cited in the judgment: Yea r. Field, t T. 
R. 708 ; Wiseman r. Westland, 1Y.&J, Ilf * 
Parkins ▼. Smith, 1 Wills. 328; Craaeh ?, 
White, 1 N. Cs. 414 ; sss Wakefield t. New* 
bon, 6 Q. B. 276. 

WASTE. 

Qdtinm doom willow trees .— Lessee for years 
cutting down willows, and leaving the stools 
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or butts, from which they will shoot afresh, is 
not waste, unless they are a shelter to the 
house, or a support to the bank of a stream 
against the water. Phiilipps v. Smith, 14 M. & 
W. 589. 

Cases cited in the judgment : Lord Darcy v. 
Askwitb, Hob. 354 ; Barrett v. Barrett, ilet* 
ley, 35. 


RECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 


REPORTED UY BARRISTERS OF THE SEVERAL 
COURTS. 


Coart of Kctoirto. 


Ex parte Philpott, in re Miskin. July 22. 
bankrupt’s fiat against HIMSELF. , 
A debtor assigned his propel ty for the benefit ' 
of his creditors. Subsea neatly. ami alien 1 
there teas not any creditor* of sufficient j 
amount , who could issue a fiat , the debt or , 
under § 41 of the 7 «V $ I7cf. c. QO, sued 
out a fiat against hitnstlf. 

Held, that the assignment was valid notwith- 
standing the fiat. j 

Whether it would hare been so, had there ex- ; 
isted any creditor competent to issue the ( 
fiat , (IU.KRK ? j 

This was tho petition of trustees under aj 
deed which had neon ewcutid by the hank- i 
rupt, in favour of his creditors, six months j 

I irior to the issuing of a fiat against himself, at ! 
lis own instance, under 7 & * Viet. r. ?ii>. j 
The object of the petition was to obtain a de- 
claration of court, in favour of the validity of 
the deed, the petitioners expressing their wil- : 
lingness to act in accordance with the direr- ! 
tion of the court, 

Chau d/ess, for the petitioners. When the 
fiat issued upon the bankrupt’s own dcclara-j 
tion of insolvency, it could have no relation to 
any prior act of bankruptcy. If any creditor 
assented to the deed, it was not an act of bank- i 
runtcy as against him. There is no reason for \ 
holding that the bankruptcy .should defeat the j 
prior assignment. ( Tosse v. Boelim , 7 B. & C. ; 
101. Bnrbridge v. Watson, 4 Car. & P. 170. 

Stcanston for the assignees. The title of the 
assignees relates back to the date of the deed 
of assignment, which was, of itself, an act of 
bankruptcy. Simpson v. Sikes , 6 M. & S, 295. 
Tappenden v. Burgess , 4 East, 230. 

Sir J. Knight Bruce, C. J. — My impression 
is, that it is not necessary to give any opinion, 
and I abstain wholly from giving any, how this 
matter would have stood, if, when this fiat 
issued, there had been a creditor, or any num- 
ber of creditors, capable of issuing a fiat, 
founded upon this bankruptcy. I leave that 
point undecided. But, I am of opinion, that 
as, when this fiat issued, there was not any 
creditor, nor any number of creditors, who 
could have issued a fiat, founded upon this 
deed, as an act of bankruptcy, 1 must hold this 
deed good as against the fiat, although leaned 


by the bankrupt. If the assignees would like 
to bring an action to try the question, I will 
not preclude them. If they do not wish to hare 
that opportunity, then I must call upon them 
to refund. If they think they can maintain 
an action for any of the sums, I will put the 
parties in a position, by admissions, to try it* 

Swanston said the assignees had no wish to 
try an action. 

Chief Judge . — Then I declare the deed valid 
without any question or prejudice, as to the 
effect of it. Each of the parties must bear 
their own costs, hut, if the estate docs not 
realize sufficient to pay the assignees* costs, 
they must he paid out of the trust fund. 
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MUST DAY OF TERM.— Motions. 

( j i n< ; m i:ntm resen ed.) 

K;\rl Nelson / .Lord P rid port, exons. 

1 lulkcvs r. Heatjclerk, cause. 

Lancaster Kvor*, Sumo r. Morloy, cause. 

Kordyco r. Bridget*, cause. 

Aicks v . Alvanloy, plea. 

Harris v. Far well, one point only* 

Vikas and nrMinnnns. 

Stand at er* Dean of Fly c. Guy ford, six pious. 

Horsley r. Martin, dem. 

r a usui. 

hist cause day, Walton Potter. 

1 irsf cause day, A. .1. B. Hop** r. llop*\ 

1 ) <». A. J . Hope r. Same. 

12a. II. J. Hope t . Same. 

■V 0. ta file (tuppL hill , Ilelo i. Bexley, Same r. 
Same, exons, of defendant Donovan, 

Tart heard, Augarand /*. Parry. 

Tart heard, Ilodgkinsou r. Cooper, and exons. 

Tart henrtl, Churchman r. Capon, fur. dire, and 
costs. 

Barnes < . Hastings. 

Hargrove v. Hargrave. 

Clark (Tiuck. 

Bagshavv «•. Parker, Same v . Same. 

I tt Cans* day, Smuriitt r. Bigge. 

Hamilton v . Samle, Sunder*. Hamilton. 

How ard >*. Howard r. 

Ou stand >■. Kichardj. , 

Carpmaol v. Powis. 

Reynell v. Reyoell, Same v . Boom, fur, dire, and 
costs. 

Filbey r. Filbey. 

Perry r. Meddowcroft, Same r. Lester, Meddow- 
croft v. JVleddowcroft, Lester v. Few, Meddowcroft 
v. Few, Same v. Lester, Perry v. Triston, Sanaa o, 
Hagrenin, Same e. Steele, exons, and petitions. 

Robinson c. Wall, Sams v. Whittle. 

Knights v. Stanton. 

Attorney-General v. Magdalen College! Oxford. 

Teistie *. King’s College. 

Attorney-Gene ral t. Ludlow. 

Hopkinaon «. a^8 MW t.XinnMt, for. tin. 

and neats. 

Ottley a* Grar* 

Attfrey a. Atifroy, 

Same v. Same. 
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Owrij*. AjMtntW, «uo«.3Mti, wul for. 4b. 
|^009tl< 

Cutsba 0 * CbMB#! far. dirt, sad coma* 

Hubbard a. Young, Drwijr a. Darias, 8 mm y. 
Drewry, for. dirt, and costa and petition. 

Stratford v. Ration, fur dirs. and ooets. 

S* O* to present petition, short, Woods v. Wood. 
To present petition, Stourton r. Jerninghsm. 
Kendall v. Granger, Same v. Same, Same a Car- 
( heir, fur. dirs. and costs. , 

NIW CAUSES. 

Thompson v. Clive. 

Havbittle v. Parker, Same v. Merchant* 

Pole v. Wakeman. 

Hills v. Nash. 

Elderton v. Lock. 

Attorney -General v. Churchill. 

William v. Griffiths. 

Counsel v. Ward, Perring v. Same. 

Pooley V* Maioribanks, Same r. Walbrook. 
Madeloy t>. Harborne. 

Lund v. Noville. 

Bichard son v. Hastings* 

Wbeatlpy c. Wheatley. 

Kilner v. Leech, Same v. Day, fur. dirs. and 
costs. 

Turner v. Hudson, Same v. Same, Same v. Scott, 
Same v. Greatwick, fur. dirs. and coats. 

. Gardler v. Gardler, far. dirs. and costs. 

Fattison v. Hawkesworth. 

1 st Cause day. Brown v. Home, pro confesso. 
Cossens t>. Green. 
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Pleas, Demurrers, Causos, 
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• Further Directions, and 
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Exceptions. 
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Thursday • 
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. 19 

Motions. 

Friday • 
Saturday • 

# 

. 20] 

1 Pleas, Demurrers, Exeep* 

e 

• tl 

1- lions. Causes, and Fur. 

Monday • 
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. 23 j 

[ Dirs. 

Tuesday ,* 

• 

. 24 

Petitions— unopposed first. 

Wednesday 

o 

. 25 

Motions* 


Short Causes, Consent Causes, and Cooasat Pe- 
titions, every Saturday at the titling of the oourt. 

Notice. — Consent Petitions must be pree ent e d * 
undeopies left with the secretary, on or before the 
Tbumdey preceding the Saturday on which it ie 
intended they should be heard. 


gmrt foul 

In and after Mickaet m as Term, 1848. 

MIDDLESEX. 

In Torsi* 

1st Sitting —Tuesday .*••••• Nor* 5 
And two following days at Eleven o’eioek. 

god Sitting, Friday . • • Nor. 6 

And subsequent days at Elerea o'clock. 

3rd Sitting. Monday Nor. S3 

At i past Nine o'clock precisely, for Undefonded 
Causes only. 

A list of such reman ets as appear fit to be tried 
in Term will be printed Immediately, but on the 
statement of either aide that a cause is too long to be 
tried in Term, it will be withdrawn from such lift, 
provided the other side have two days’ notice of the 
application at the Marshal's to postpone, and do not 
oppose the application on good grounds — the usual 
number of completed and new causes will be put 
into the list day by day in their nsnal order. 


Sittings after Term, Thursday * . . Nov. 96 

LONDON. 

In Term • 

Tuesday (At Ten) ...••»* Nov. *4 
For Undefended Causes and such as the Judge 
considers fit to be taken. 

After Term . 

Friday • • • . , . Nov. 27 


(To adjourn.) 


THE EDITOR'S LETTER BOX. 


A. B. inquires of our election readers whe- 
ther it is now requisite to pay the Is. on deli- 
vering notice to the overseer of a claim to vote, 
and, if not, by what act it has b%en repealed. 

G. J. asks whether by any recent enactment 
the decrees of the Court of Chancery can bo 
enforced in personam against a party residing 
in the Isle of Man or in the Channel Islands I 

The point relating to th$ case ex parte 
Reynolds shall be inauired into. 

The queries of V. L. on the Diet section of 
the Small Debts Act Bhall be considered. 

Reference was made in our last No. p. 521, 
to the 95th instead of the 91st section of the 
Small Debts Act, but the section itself was cor- 
rectly given in page%23. 

Information for the Legal Almanac, Remem- 
brancer and Diary for 1847 should be sent 
soon. 

The point raised by “ Vindex " is important 
and shall be noticed in our next Number. 

We cannot undertake the responsibility of 
advisingT. T. — he should consult his counsel* 

The Dramatic Work with which we have 
been favoured by a member of the profession* 
shall be noticed if practicable. 

T. J. is referred with regard to Contracts on 
Sundays to 29 Car. 2, c. 7 a and the following 
cases: — Drury v. Defimtame, 1 Taunt. 131 % 
BmsUv v. Begndd, 5 B. ft A.; Rear v. Yo u n ge r, 
5 T. k 440$ Smith Y. S/MTfWw, 4 BingTSk i 
2 Car. ft P. 544. 


Ilrgat ©fcaerber, 


SATURDAY, OCTOBER 17, 1840. 

** Qood^agti ad *ro* 

Pertinet, *t n gfS&n dwlum e«, agjtMhu./* 

# IIorat. 
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PRINCIPLES OF THE NEW SMALL fore understand why it may be beneficial 
DEBTS ACT. to suitors of this description to modify the 

■ course of procedure in the superior courts, 

We cannot presume to anticipate in in order to render it as little expensive as 
what spirit the judges of the common law' possible, whilst it is compatible with the 
courts will undertake the onerous duty, previous investigation of facts, which is the 
imposed on them by the 78th section of only safe foundation for judicial decision* 
the late statute, in framing rules and forms But we are at a loss to conceive, why its 
for regulating the practice and proceedings framers should deem it necessary to intro* 
in the new courts. It is difficult to sup- uluce into the new act provisions which do' 
pose, however, that those learned person- not tend to diminish expense, and yet arc 
ages should regard as the labour of* love a' in direct contravention of the principles 
task which renders them instrumental in which experience has established as most 
carrying out a system so decidedly at va- conducive to the purposes of justice os^ad- 
riance in its principles and details with ministered in Westminster Hull, 
that which they have themselves been ad- We should have supposed that a mea- 
ministering during the whole of their ju- sure essentially experimental and mate- 
dicial lives, and are to continue to ad- rially affecting the rights and interests of 
minister as judges of the superior courts the least affluent classes, was not the most 
at Westminster. It requires considerable appropriate medium for the introduction 
elasticity of mind, and no ordinary powers of legal novelties which arc wholly irre- 
of adaptation, to frame a code of practice speclive of, if not inconsistent with, the 
for courts established on the supposition main objects of the act* To adopt the 
that different and antagonistic principles slang ol the clay, u cheap law for the 
are conducive to the ends of justice when j million was the professed^ object which 
the subject matter in dispute is under 20/., j the framers of the act had in view, but is 
or above that amount I The fundamental it calculated to render the boon more ac- 
doctrine of British law, and that which ' ceptable, that the poorer suitor should 
renders it identical wfth constitutional , find at every step that his case is to bfc 
liberty is, that its principles are equally i dealt with in a mode wholly dissimilar to 
applicable and indiscriminately applied to that in which the claims of his richer 
the cases of rich and poor. J neighbours are treated ? Why should the 

The act of last session, however, pro- poor man's case be tried in a court where 
ceeds upon the assumption, that in actions the judges and officers are Mid by fee* 
for snSall demands the parties are gene- and not by fixed stipends ? This system 
rally unable or unwilling to defray the ex- formerly prevailed to some extent m the 
penees incidental to the administration of courts of law, — it was supposed to have led 
justice where the matter in dispute is of to corruption and abuse, — it was therefore 
neater pecuniary value* It is perhaps condemned and abolished in those courts, 
correctly assumed, that the great propor- but continued to prevail in Courts of 
ttan of suitors who Jitfeate m respect of Request and other inferior jurisdictions 
claims under 901, are to be fouadamOngst where its existence is a source of well* 
the least opulent classes. We c*n there* founded dissatisfaction end complaint. 
Vou xxxu. No.j971. c c 
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Principles of the Ifbw Small Debts Act . 

Again, where the determination of ques- increased expense, the result will be cona- 
tions of fact are submitted to a jury, the trary to all the dictates of bygone ex- 
public mind has been familiarised to the perience. 

idea of a jury constituted in a particular The Reports of the Common Law Com- 
roanncr. Under the new act, where the missioners clearly demonstrated that in 
matter in dispute exceeds 61, either party, actions at law the costs occasioned by the 
upon payment of an additional sum, is pleadings were comparatively insignificant, 
allowed to indulge in the luxury of having and that the chief expense of a trial were 
his cause tried by a jury, but he is mis- occasioned by the outlay consequent upon 
taken if he supposes he is to have a jury the attendance of witnesses. To diminish 
of twelve “good men and true/’ as in the this expense the New Pleadings Rules of 
superior courts. The substituted number Hilary Term, 4 W. 4, were framed by the 
in the new courts is five. It may be said judges •with the avowed object of compel- 
that there is no particular -virtue in the ling the defendant to place on record the 
number twelve, and that five nSen are just nature of the particular defence on which 
as likely to deal correctly with any ques- he relied, thereby relieving the plaintiff 
tion of'fnct submitted to them. Be it so. from the necessity of producing witnesses 
Why is it deemed expedient then to eon- to depose to any fact not expressly put in 
tinue to require twelve men in cases where issue by the pica. It has not been stated, 
21 /• or any greater sum is at issue ? In as far as \vc can learn, that the new rules 
important causes special jurors, persons of j have been wholly inefficacious for the pur- 
a higher degree of education and intelli- pose for which they were devised, or that 
gence, are required to serve on juries, it is intended to rescind their operation in 
and yet in such cases twelve persons of those actions which are to continue within 
this class must concur in a verdict, whilst the jurisdiction of the superior courts. If 
in a cause involving, perhaps, matter of it be expedient or just that a defendant 
<equal importance to the suitor in the new should he called upon previously to declare 
courts, although not of equal pecuniary on what grounds of defence he relies, 
magnitude, five common jurors only are ! when the action is brought in the superior 
allowed. courts, in the name of common rensc, why 

By the 76th section of the new act, in is lie to be relieved from this obligation 
certain cases, a notice of the intended de- and an additional difficulty thrown on a 
fence is to be substituted for the pleadings, plaintiff* who is compelled to sue in one of 
The defences of which notice must be the new courts ? 

given ore, — set oft*, infancy, coverture, the The provision embodied in the 83rd sec- 
Statute of Limitations, bankruptcy, and tion, under which the parties to an action 
discharge as an insolvent debtor. Where unit their wives are to be examined upon 
any other description of defence is in- oath, either at the instance of the plaintiff 
tended to be relied upon, no notice need or defendant, is so important and fraught 
be given to the plaintiff', and the defendant, with so many dangers social and moral, 
or his advocate, nuiy come into court ready that we must defer the consideration of it 
to ava*il himself of any other ground of de- as unfitted to our present limit, 
fence which the evidence or his own in- We shall now only mid, that the humbler 
genuity may suggest. We arc ignorant classes of our fellow subjects are not re- 
why the instances above cited should have markable for the sudden passion for novel- 
been exclusively selected as those in tics. It is notorious that some of the pub- 
which a notice of defence was necessary. lie hospitals have been shunned by the 
The framers of the act, ami those who took poor because they supposed, rightly or 
charge of it during its progress through wrongly, that they were there subjected to 
parliament, have never condescended to experiments from which the wealthier 
state, why a plaintiff* is not equally entitled were exempt. It would not he surprising 
to notice of a defence founded on ptn/ment to find t lie same aversion manifested as re- 
or tender before action, release* accord and gards cheap law experiments. At all 
satisfaction, justification in trespass, denial events, it is to be hoped, that the tribunals 
of the plaintiff's right ofprojn rty in trover, about to be established will not operate to 
and the numerous defences arising in ac- widen the distinction or increase the es- 
tions on (hits and notes. If the plaintiff's trangement between rich and poor; and 
liability to have any oT these defences sud- above all, that their proceedings will not be 
denfy started upon him when he proceeds conducted in such a manner as to diminish 
to trial does not involve the necessity of that respect for and confidence in the ad- 
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ministration of the ha, which has hitherto 
been a distinguishing feature in the na- 
tional character. 


CASES IN BANKRUPTCY. 


AFFIDAVIT OF DBBT DDE BY TRADBR 

DEBTOR, UNDER THE 5 Sc 6 VICT. C. 

122 . 

The Commissioners of Bankruptcy at 
Basinghall Street have determined in se- 
veral cases, that if a trader debtor, sum- 
moned under the 5 &6]Vict. c. 122, s. II,- 
fail to fattend personally at the time ap- 
pointed, the commissioner is not bound to 
entertain any objection taken on behalf of 
the debtor, as to the sufficiency of the affi- 
davit of debt, or the regularity of the par- 
ticulars of demand, summons, and other 
proceedings. According to the report of 
a*case lately decided in the Court of Re- 
view, however,* it would appear, that the 
chief judge of that court takes a more en- 
larged view of the duty of the commis- 
sioners. 

In the case referred to, in order to es- 
tablish a compulsory act of bankruptcy. 
Geo. Grcenstock was served at the in- 
stance of a creditor with particulars of a 
demand under the statute, alleging that 
the debt arose from returned bills. The 
creditor made an affidavit in the form given 
in the schedule of the act, No. 1, and in 
this affidavit described the debt ns “ for 
goods sold and delivered, " by the creditor 
to the debtor. This affidavit having been 
filed in the District Court of Bankruptcy 
at Bristol, where the debtor resided, he 
was summoned to appear before the com- 
missioner there, in pursuance of the act, 
but failed to appear at the time and place 
appointed. The creditor and his attorney, 
however, appeared, and made the usual 
affidavit of personal service, which was 
filed with the proceedings. The creditor 
not having been paid or satisfied within 
fourteen days after service of the summons, 
assumed that an act of bankruptcy had been 
committed, and issued a fiat against Green- 
stock. The case came before the Court 
of Review, upon a petition by Greenstock 
to annul the fiat on the ground that there 
was a fatal variance between the particu- 
lars of demand and the affidavit, the for- 
mer alleging the debt to arise from bills 
returned, and the latter from goods sold 


* Ex parte Greenetock 9 in re Greenetock, 15 
Law Jour. 5, Bank. Cas. 


m 

and delivered. On the pert of the petfc* 
turning „ creditor It wee argued, that the 
proceeding! in the Court of Bankruptcy 
were regular, and even if they had been 
irregular, that the irregularity was waived 
by the nonappearance of the bankrupt be* 
fore the commissioner upon the return of 
the summons. 

Sir L. Knight Bruce said, there could 
be no act of bankiyuptcy unless the trader 
was summoned as the act directed. Now 
the act required that the creditor should 
file an affidavit in the Court of Bankruptcy 
of the truth of his debt in the form speci- 
fied in the schedule, and should deliver to 
the trader personally an account in writing 
of the particulars of his demand, which 
must mean the same demand as the debt* 
With regard to the argument, that the va- 
riance was waived by the debtor’s non- 
appearance, his Honour, the Chief Judge, 
adverted to the terms of the rules and or- 
ders in bankruptcy issued Nov. 1842. The 
33rd rule was as follows:-— 

“ Any want of compliance of the plaintiff 
(creditor) with these rules and orders, in the , 
particulars of demand mul notice, and in the 
affidavit for summoning the defendant (debtor), 
and in the summons ami service thereof, or in 
any or either of such matters, may he waived 
by the defendant, or if made known to and 
proved to the satisfaction of the court, at the 
time required by the summons for the appear- 
ance of the defendant, shall ho deemed and 
taken to he a good objection to requiring the 
defendant to state whether or not he admits 
the demand sworn to by the plaintiff, and, in 
such ( ase, if such want of compliance he not 
waived, the defendant shall he entitled to his 
discharge.” 

Now, in considering the language of this 
rule, the learned judge said, it was to be 
observed, it did not say, if made known to 
and proved to the satisfaction of the court 
by the person called the defendant ; but if 
made known to and proved to the satisfac- 
tion of the court generally. It did not say/ 
at the time of the appearance of the de- 
fendant, but at the time required by the 
summons, seeming, therefore, tacitly to 
include*! provision, that non-appearance Of 
the defendant was not to be sufficient to 
exempt his adversary from the necessity of 
satisfying the court that all that had been 
done by the creditor was rightly done. 
The regularity of the proceeding was to 
be made apparent to the commissioner 
whether the alleged bankrupt appeared or 
not, and his non-appearance did not render 
it incumbent on the commissioner to re- 
sume that the proceeding was regular, dr 

c c 2 
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Cases in Bankruptcy.— New Statutes effecting Alterations in the Law . 


no objection made by the alleged bankrupt. 
The proper course was to bring the, docu- 
ments under the attention of the commis- 
sioner. If the provisions of the act had 
not been complied with, there was no ju- 
risdiction against the bankrupt ; — there 
was nothing for him to appear upon, and 
he had a right to treat the whole proceed- 
ing as null. A man who does not appear 
on a vicious proceeding, ^as not to be held 
to have waived the objection which was 
the justification for, and legitimate cause 
of, his non-appearance. Upon these grounds 
the fiat issued against Greenstock was de- 
clared invalid, and ordered to be annulled 
accordingly. <■ 

Upon the construction of the act and 
rules, as explained in this judgment, it 
would seem to be the duty of the commis- 
sioners of bankrupt to entertain any ob- 
jection to the proceedings under the act, 
whether made in the presence of the al- 
leged bankrupt, or by any one on liis be- 
half I Indeed, it would seem to be the 
duty of the learned commissioners to ex- 
amine the documents in the same manner 
• as they do the depositions upon opening a 
liat; but we understand, from those con- 
versant with the practice, that no such 
course is now pursued in the Court of 
Bankruptcy. 


NEW STATUTES EFFECTING ALTE- 
RATIONS IN THE LAW. 

I X t'l.OSU UK OK LANDS. 

8 & 9 VlCT. C. 117 . 

An Act to authorize the In closure of certain 


Lands, pursuant to a special Report of the 
Inclngure Commissioners for England and 
Wales, ['itith August, 184 ( 5 .] 

8 9 Virt. c. H8.— 9 <5* 10 Viet . c . 16.— I/i- 

closures mentioned in schedule to be proceeded 
with according to provisions of$ <*}• 9 Fief . c. 11 8, 
<jrc. Whereas hy an act passed in the last ses- 
sion of parliament, intituled “ An Act to facili- 
tate the lnclosurc and Improvement of Com- 
mons and Lands held in common, the Exchange 
of Lands, and the Division of intermixed 
Lands ; to provide Remedies for defective or 
Incomplete Executions, and for the Non-execu- 
tion, of the powers of general and local Indo- 
sure Acts ; and to provide for the Revival of 
•uch Powers in certain Cases,” it was enacted, 
that certain waste lands therein specified 
should not be inclosed under that act without 
«e previous authority of parliament in each 
particular case, as therein provided, and that 
(ha inclosure commissioners should in the 
agontti of January in every year send to one of 


the principal Secretaries of State a general re- 
port of their proceedings, specifying the cases 
m which they should be of opinion that pro* 
posed inclosures which could not be made 
without the direction of parliament would be 
expedient, and that every such report should 
be laid before both houses of parliament with- 
in six weeks after the receipt of the same by 
such principal Secretary, of State, if parliament 
be sitting, or if parliament be not sitting, then 
within six weeks after the next meeting of par- 
liament ; and it was also thereby enacted, that 
such commissioners might from time to time 
send to one of the principal Secretaries of 
State such special report in relation to all or 
any of the matters therein aforesaid as they 
might think fit i And whereas the said com- 
missioners did on the thirty-first day of 
January last send to one of her Majesty’s prin- 
cipal Secretaries of State their first annual re- 
port, specifying certain cases in which they 
were of opinion that proposed inclosures which 
could not be made without the direction of 
parliament would be expedient, and thereupon 
an act was passed in this session of parliament, 
intituled “ An Act to authorize the Inclosure 
of certain Lands in pursuance of the Recom- 
mendation of the Inclosure Commissioners for 
England and Wales,” whereby it was enacted, 
that the said several proposed inclosures men- 
tioned in the schedule to the last-recited act 
be proceeded with : And whereas the said com- 
missioners did on the twenty-seventh day of 
J uly last send to the said Secretary of State a 
special report, setting forth their proceedings 
as to the cases of inclosure (fifteen in number) 
requiring the previous authority of parliament, 
to which the proper assents to the provisional 
orders have been given since the date of their 
said annual general report rp to that time, 
specifying such matters with respect to them, 
and annexing the same form of schedule as 
if they had been contained in an annual gene- 
ral report, which several proposed inclosures 
are mentioned in the schedule annexed to this 
act: And whereas it is expedient, for the 
reasons set forth in the said special report 
of the commissioners, that these inclosures 
should be forthwith authorized by parlia- 
ment, notwithstanding that they have not 
been specified in the annual general report of 
the said commissioners: Be it enacted b x 
the Queen’s most excellent Majesty, by and 
with the advice and consent of the Lords spiri- 
tual and temporal, and Commons, in this pre- 
sent parliament assembled, and by the authority 
of the same. That the said several proposed 
inclosures mentioned in the schedule annexed 
to this act be proceeded with, and completed 
according to the provisions of the first-recited 
act, and on the terms and conditions in the 
provisional order of the commissioners specified 
w each case in that behalf, in like manner as 
if the said several proposed inclosures had 
been specified in the annual general report 
of the said commissioners, and that this act 
had ^een thereupon passed for directing the 
to be proceeded with. 
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^ amended, A*c. — And be it en- 
That this act may be amended or re- 
pealed by any act to be passed in this session 
of parliament. 


3. Public Act.— And be it enacted. That thin 
act shall be deemed and taken to be a public 
act, and shall be judicially taken notice of an 
such. 


SCHEDULE TO WHICH THIS ACT REFERS. * 

Inclosure. 

County. 

Date of 

Provisional Order. 

Walthamstow - 

Kentisbury Down - 

Wolston - - - - ' _ 

Tregcare Down and Redd Down - 

Alkham 

Shinfield ....... 

Obley ....... 

Wetheringsett Green ----- 

Brockford Green J 

Rockbeare - - - - . J 

Heswall Hills - - - 

South Down - - - - - J 

Essex - 

[Devon . I - 

1 Lancaster - 

•Cornwall - 

Kent - . 

[Berks and Wilts - 
fSalop •» - - J 

Suffolk • - - - 1 

[Suffolk - - -1 

; Devon - 
,< 'hester - 

| Devon - - - -! 

15th April. 

1 Uh January. 

25th April. 

13th March. 

20th January. 

2l*t May. 
full May. 

1 ruh April. 

2titli May. 

22nd April. 

1 Sth May. 

17th June. 


Taunton Deane - 
Kllenborough 


-’Somerset 
- < 'umber land 


loth June, 
yth July. 


COMMUNICATIONS ON TUB SMALL 
DEBTS ACT. 


We have received from a respected Corre- 
spondent, the following extracts from an able 
contemporary, who writes very freely, as well on 
the objectionable patronage conferred by the 
Small Debts Act, as on many glaring defects in 
its attempt to improve the administration of 
justice. # 

“ The Small Debts Bill, now law, is a bold 
experiment. The Whigs framed it six years 
ago, and so certain were they at that time of 
having local judgeships to give away, that at 
and before the general election of 1 *4 1 , many i 
of their adherents were promised them. These 
promises Lord Cottenham will now have to 
fulfil. After the ejection of the Whigs, the 
measure lingered in the Home Office till the 
break-up of Sir Robert Peel’s administration, 
when we find it taken up with manifest eager- 
ness by the new government, determined not 
to lose a second time the fine opportunity of 
rewarding partisans which it affords. In the 
hands of Sir James Graham, the appointment 
of local judges was proposed to be vested in 
the Lord- Lieutenants of the different counties 
—an arrangement that would not by any means 
suit the views of the present men, who took 
good care to concentrate the whole amount of 

K ronage in the hand of a single individual. 

b Lord Chancellor has the disposal of all, 
and undertakes to provide suitable and compe- 
tent judges for, it may be, a hundred district 
courts. To be sure, the parliamentary quali- 
fication being only seven years’ standing at the 
bar, is not difficult to be ascertained. A glance 
at the new list, with the date of the call annex- 


ed, will enable bin lonLhip to pick out tho 
qualified candidates — party interest or election- 
eering services will do the rest. < 

“Lord Cottenham, we freely admit, enjoys the 
reputation with the public and the piotessionof 
being an able, pain*. taking, nnd excellent equity 
judge ; but, though responsible in a parliament- 
ary sense, for the appointments it would be ab- 
surd to believe that his colleagues will not claim 
a share in the fine field nf patronage winch tho 
Small Debts Bill invitingly opens to them. 
We. may safely conclude that the Home Secre- 
tary and the Attorney-General were not alto- 
gether disinterested in their advocacy of tho 
measure. A dozen judgeships will be no un- 
welcome presents to have to bestow upon 
friends or followers ; thomih, vhy they so 
pertinaciously opposed the tut mission 'if full, 
qualified solicitors to these njfices, we cannot for 
the life of us discover . 

‘‘ And now, having tombed upon the most 
valuable part of the bill, in the estimation at 
least of its authors, let us &vc wbrJ improve- 
ments and facilities for the recovery of small 
debts and demands it seeks to establish. At* 
the outset, we arc free to admit that the law for 
the recovery of small debts was in a very un* 
satisfactory and discouraging condition. The 
bungling legislation of the last few years had 
rendered the enforcement of demands under 
20/., in the case of dishonest or reckleSE 
debtors, a hopeless task; and, beside, the 
number and variety of courts of request, and 
other inferior jurisdictions of the kind, were a 
disgrace to the legislature, and a mockery of 
justice* It was, consequently, an absolute ne- 
cessity that something should be done to en- 
able the small tradesman to recover debts due 
to him without the ruinous expense of an 
action in one of the superior courts at West- 
minster— without driving him to the machinu 




m 
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a o I t writ, declaration, See. tee., specially “ But than it ma 
n he would be running the risk of throw- appeal will prevent ] 

a good money after bad. In each case, to would the closing up 
a man that he might bring his action, was any other summary n 


tantamount to a denial of justice, because the 
remedy pointed out was often worse than the 
disease. A cheaper, readier, and more accessi- 
ble process was needed; which is. in other 


“ But then it may be said the want of 
appeal will prevent Mjpiion — so it will, aa 
would the closing up of Westminster-hall, or 
any other summary mode of checking parties 
seeking justice through the machinery of the 
law. Why, for instance, Bhould a party, seek- 


much wanted, and would be received as a boon merit of an inferior to that of a superior tn- 
by the country at large, were it framed with bunal ? We see no grounds for such an in- 
greater regard to the necessities of the country fringement on the common law rights of 


than to views of patronage: 

“ The bill gives cognizance of all debts and 


suitors, be their demands under or over 20 k 
The courts established under this law will 


demands for sums under 20/. to these courts ; have no cognisance of actions which in- 
and 9 also, actions of replevin in cases of distress volve questions of title, or the validity of 
for rent arrear, or damage faisant, are to be devises and bequests, or for malicious pro- 
brought without writ in the court held for the secution, libel, slander, criminal convtrsa- 
distnet where the distress was tak$n. ' It con- tion, seduction, or breach of promise of raar- 
tains provisions also for the recovery of the riage. They are to be held at least once in 
possession of tenements under 50/. a year every calendar month, and oftener if occa- 
annual rent ; the exception to this and the sion requires, and will be bound by no formal 
former clause being, where either party shall rules ot pleading or evidence. Parties to the 
declare that a question of title to any cor- suit and their wives may be examined, and all 
porcal or incorporeal hereditaments is in- pleas in abatement will be done away with, 
volved. In that case the cause may be re- The general principle is that a plaint be entered, 
moved to one of the superior courts ; but, in stating the nature and the amount of the debt 
Other cases triable by these tribunals, should sought to be recovered— copy to be served on 
the plaintiff proceed to bring his action in one defendant — the plaintiff will be allowed to give 
Of the superior courts, if a verdict under 20/. no evidence of any other cause of action — an<t 
, he found for him, he will get no costs, and defendant, if he or she means to plead set-off, 
should the verdict be against him, the de- infancy, coverture, statute of limitations, or dis- 
fendant will be entitled to costs, as between charge under the insolvent debtors’ act, will have 
attorney and client, unless in either case the to give notice beforehand of his intention to the 
judge shall certify on the back of the record plaintiff. Beyond these regulations all the pro- 
that the action was fit to be brought. This ceedings are to be conducted without regard to- 
Stringent provision will undoubtedly have the legal technicalities or niceties of any kind, 
qffect of confining actions under 20/. to the Only barristers and attorneys will be allowed, 
local tribunals, which are armed under this to appear; and, in cases over 5/. either party may 
act with formidable powers for the enforce- demand a jury of five- It is proposed, in the 


ment of their respective decrees. ,, nrst instance, that all the officers under the act 

‘ In one point, whether for good or evil should be remunerated by lees; but, that is 
me alone can tell, these courts differ from clearly by way of experiment, the better to as- 
• r tribunals— their judgments are declared certain the relative amounts of the work in 


time alone can tell, > these courts differ from clearly by way of c 
° i r tribunals— their judgments are declared certain the relative 
to bo final and conclusive between the parties. } different districts, i 


\ 1)0 11,111 ‘ a, }d conclusive between the parties, j different districts, in order hereafter to appor- 
0 will be allowed from the decision of 1 tion the salaries accordingly. The principle is 


toe focal judge, however erroneous that may a bad one, and never should have been adopted*, 
be, either in matters of law or fact, and in this The courts are empowered to issue warrants 
way iici will stand distinguished from the going i of execution, to commit for contempts, and, 
a ssize. It is not easy to reconcile I upon summons, to imprison debtors tainted with 


SE; * T 1 r is/ reconcile upon summons, to imprison debtors tainted witn 

ms absolute confidence in the wisdom of one fraud for forty days, out so as not to extinguish, 
ot. these local judges with the strict scrutiny or in any manner to satisfy the debt, 
srorcised over the acts and decisions of higher j These are the main provisions of the bill, and* 


i - , r* ~ *•*&■**-* me *uc uiaiu muvtsiuuB in me um, uuuk 

tribunals, where the ruling of a single judge it will be seen, we think, that many of them are,. 

SSL .K ra, ! C<l ^ ed b 5 fo f° tbc ,/ u ^ cour *» in theory, at least, of a very stringent nature*. 

. c,a,on the full court may be However, the great blemish and pervading 
d « n R crror » finally, defect of the measure we hold to be, as we be- 

■otinut i Houw °* Lord* inay, as a t last re- fore stated, the absence of an appeal to » 
egurce, Up Appealed to. This want of a power superior tribunal. Cheap law %$ dearly nufx 

TOT U reuiU'w. 


Ibr u reino«w. — unmves tor justice, and no means of redress. And wehavw 

Accuracy and carefulness in the investigation not yet arrived at the conclusion that barrister* 
mlaw and fact, which could operate upon the of seven years* standing wit not liable, Wm 
gfmrn of a judge of one of these local courts, other mortals, to error# end mistakes ; nor da 


present constituted, the judge will want we see any adi 
mtary feat of having his decision over- not be an appe 
[y ukl if to disposed, may get lid of the deckkme e 
f. j* l ,T*T oRhaud manner, without Ninmtfk Jam 


ate reason arbjr Atte tbodl 
from iMr daemons, aa fr oa a 
ha ind^ea of the land.” H, 


ao dkposad, may get lid of I the deckkme of the judge# ©f the hu 
r o®hand manner, without I JMwacaartr Jamrnmt y Wl Semh m Atr. 
itmchaa tn dwir real Aarit. 
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TUB LAW STUDENT. 

No. 10. 

STUDIES AND EXAMINATION FOR THE BAR. 

The newspapers have reported a case which 
rscently came before the magistrates at Guild- 
hall, wherein a person named Poyser is alleged 
to have practised as a barrister without any le- 
gitimate title to that character. The Globe of 
the 7th instant, after commenting on the case, 
adverts to the necessity of ascertaining that 
candidates for the bar are duly qualified before 
they: are “called.” For this purpose our con- 
temporary urges the revival of the studies and 
exercises which were anciently enforced in the 
Inna d£ 'Court. We think it material to record 
these opinions of the press, indicating, os well 
on the part of the public, as the profession, the 
increasing demand for the adoption of a better 
system of legal education. 

“ Our readers ” (says the Globe) “ will bear j 
in mind the remarks which we made a fesv ! 
weeks ago, on the subject of the resolutions 
passed by three of the great legal societies, and 
the arguments which we used to enforce the 
necessity of instituting an examination previous 
to a call to the bar. VVe pointed out the dif- 
ference between the present practice of the 
Inns of Court, and that in more ancient times, 
when the students were obliged to study, and 
the proceeding to the degree of barrister was 
far from being a farce as it is now. It gratifies 
us much to quote the following passage from 
Lord Campbell's Lives of the l^ord Chancel* 
lors. Speaking of the great Sir Thomas More, 
he says, (Vol. 1., page 508) : — 

“ * More had been destined by his father to 
wear the long robe, and having completed his 
course at Oxford, he was transferred to Lon- 
don, that he mi&ht apply to the study of the 
law. According to the practice tlicu generally 
followed, he began at New Inn, an Inn of 
Chancery, where was acquired the learning of 
writs and procedure ; and he afterwards be- 
longed to Lincoln’s Inn, an Inti of Court, 
where were taught the more profound and ab- 
struse branches of the science. With us a 
sufficient knowledge of jurisprudence is sup- 
posed to be gained by eating a certain number 
of dinners in the hall of one of the Inns of 
Court, whereby men are often called to the 
liar wholly ignorant of their profession ; and, 
being pushed on by favour or accident, or na- 
tive vigour of mind, they are sometimes placed 
in high judicial situations, having no acquaint- 
ance with the law beyond what they may have 
picked up as practitioners at the bar. Then 
the Inns of Court and Chancery presented tbs 
discipline of a well constituted university; 
and through professors, under the name of 
headers, ana exercises, under the name of 
mootings, law was systematically taught, and 
efficient tests of proficiency were applied, be- 
fore the degree of barrister was conferred, en- 
titling the aspirant to practise as an advocate . 9 

“Is it not strange that we should have de- 


generated from the wisdom of our ancestors ha 
the age of the Tudors Mhat the Inns of Court 
should have discharged their duty in the rein 
of Henry V1I M and should neglect it in the 
reign of Queen Victoria } Yet tins ie indisput- 
ably the fact. The noble writer horn whose work 
the above extract is taken, is ,well aware that 
many men have even succeeded at the her 
without much acquaintance with the doctrines 
of law, and that their success has raised them 
to high judicial situations. The common do* 
fence of the present system is, that no harm is 
done, because a man cannot succeed without 
legal knowlege. But Lord Campbell knows 
better, and we know better. Experience shows 
that a man may (as the noble lord says) “ be 
pushed on by favour or accident or native 
vigour of mini], 99 without much acquaintance 
with lauf. If the professional success of the 
man himself were alone concerned, no one 
could complain much, except, perhaps, some 
of his own clients; but, unfortunately, we 
know that success as an advocate leads often 
to a seat in parliament, to high connexion and 
influence, and by such means the clever but 
unlearned advocate is often raised to the bench, 
where his powers of advocacy are no longer 
required, but something of a more solid and 
profound description, in which he is found 
wanting. Thus, be it observed, the public is 
made to suffer by the elevation of such men, 
and the origin of the mischief is traceable to * 
the negligence of the Inns of Court in admit- 
ting unqualified persons to practise. 

“ No doubt, public opinion operates in 
some degree as a check upon improper ap- 
pointments to the very highest judicial sta- 
tions ; and yet even to the bench in West- 
minster we have known many elevations where 
the dexterous advocate has proved himself a 
most inefficient judge. But on the minor ju- 
dicial appointments there is not the same 
check. Barristers of five, seven, or ten yejura* 
standing may be raised to a multitude of im- 
portant pouts, without any legal qualification 
whatsoever. Hundreds of men are called to 
the bar with no other object but to gain an ap* 
pointmeut by standiuy ; and whether they a U 
tain their object or not, depends on the influ- 
ence they may happen to possess 

“ We could not devise g better safeguard 
against the improper distribution of patronage, 
than a good and searching examination previous 
to the call to the bar. We heartily wish that 
Lord Campbell, who seems so fully alive to the 
importance of this subject, and so well vnder- 
stands all its bearings, would take it up 
seriously in the proper quarter.” 

SELECTIONS FROM CORRESPON- 
DENCE. 


MEDICAL EVIDENCE. 

On reading the communication of “C. 7. C** 
contained in p. 468, of the Legal Obterver. in 
[the number published for the 12th September 
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Selection* from Correspondence. — Local and Pergonal Acts. 

{XJGAL AND PERSONAL ACTS, 


nit., and conudering the wh^tci 
U relates, I have felt much Mrpnsei _ 

fu&t* m &nw hto court, Aa nay* satisfied 
ftmself by touting the mixture} of tbeipgre- 
qieitte, and if so, he would have used the name 
ifrii tnrder of putting the same articles together, as 
, , suggested by the prisoner’s counsel, or he could 
not (with any degree of propriety, at least,) 
have given his evidence ; and if he made such 
test, then he appears to have forgotten the 
order of mixture, when he tested in the presence 
of the chemist and found the colour black ; 
otherwise he would have said to the chemist, 
“ Let us put m the water before the sugar,” and 
in fact the chemist ought to lfave known the 
difference. But that part of the* communica- 
tion of u C. F. 0” surprises me ^ th£ most, 
wherun he supposes he saw in the surgeon, 
when he brought into court the black mixture, 
a feeling of triumph over the poor girl, in es- 
tablishing evidence of her guilt, I ask, is it 
possible, that the man who a few in mutes be- 
fore had come forward as a uitne*<* in support 
of her innocence, should now « illinyly produce 
a proof of hci guilt, and that, an evidence too, 
of hiN own ignorance in chemistry ? 


Sept . 21 , 184G. 


T. G. M. 


PARTNERSHIP ACCOUNT 

A. and B. arc partners. The partnership is 
dissolved on the 1 st Januai), Is . 19 . A. re- 
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DECLARED PUBLIC, AND TO BB ^UDiClALLY 
NOTICED* 

1 . An Act for lighting with Gas the Town 
of Downpatrick in the County of Down* 

2 . An Act for lighting with Gas the Town 
and Parish of RadciifF * and the Township of 
Filkington, or Parts thereof, in the County 
Palatine of Lancaster. 

3. An Act for better assessing and collecting 
the Poor Uptes, Lighting and Watching, and 
Church Rates, in the Parish of Aylesbury, and 
the Highway Rates m the Township of Ayles- 
bury and Hamlet of Walton respectively, in the 
County of Buckingham. 

4. An Act for granting more effectual Powers 
for lighting with Gas the Town of Bury and 
the Neighbourhood thereof m the Parish of 
Bury in the County Palatine of Lancaster* 

5. An Act to enable the United Company of 
Proprietor of the Ellesmere and Chestci Canal 
to raise a further Sum of Monej. 

(>. An Act for building a Budge across^ the 
Medway at Rochester in the County of Kent, 
with approaches thereto ; for taking down the 
present Bridge ; and for amending the Acts 
relating to the same. 

7. An Act for repairing, impro\ing and 
maintaining certain Roads leading from the 
Borough of New Woodstock to Rollught Lane, 
ceives the whole of the assets mil it fuses to | anti other Roads connected theiewitn, 111 the 
account. Can a bill in equity foi m account 
be maintained after the expnation of six yt.us ? 

Scut 1 a 1 OH. 
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County of Oxford. 

b. An Act for lighting with Gas the Town of 
Middle ton and its vicinity in the County of 
Lancaster. 

9 An Act for inclosing Lands in the Parish 
of \\ illmgham in the County of Cambridge, 
and tor diammgand embanking certain Fen 
I*in<ls and Low Grounds m the said Parish. 

- - „ f v _ 1 10 . An Vet to enable the Company of Pro- 

• nnt t riii I f s 1 ' \ * pnetois of the Manchester and Kaliotd Water- 

uorks to ra.se a further Sum of Money. 

Vn Act for alteung, amending, and en- 


COPYIlOLD. 

In answer to the letters of “ Civis, A ” I 
bag to *.iy, that except wheie the copyholder is 
under any personal incapacity, as non < ompov, 
covertme, 
powei or 

made by attorney, a* well as in proper peison 
A peison, however, cannot turn coder by at tor - 1 
ney, where he cannot surrendei in person with- \ 
out a special custom. And therefore, though 
he may surrender by attorney in comt, or to 
the lord, or steward, out of it by attorney ; yet 
he cannot surrender by attorney to two tenants, | 
or to the baihfF or reeve of the manor, without 
a epecial custom to warrant it ; for 111 these * 
cases a special custom would he necessary to 
warrant the surrender of the copyholder him- 
self, and therefore, a surrender by attorney 
would not be good without a further ^custom 
for doing so. The attorney must he appointed 
by deed ; and he ought to pursue the usual 
customs as to form, and ought to make the 
surrender in the name of his principal, not in 
his own name ; or show his authority, and say 
M surrenders the copyhold by force of suen 
authority. 
not obi 
2Tho. 

Tacitom. 


11 

laiging the Powers and Provisions of the ae- 
v t ral Vets passed in relation to the Monkland 
Navigation. 

12 . An Act for enabling the Trustees of the 
Enfield Chase Road to make a Deviation or 
Alteration of the said Hoad from a Point near 
the Sixteenth Milestone in the Parish of North 
Mims to the Town of Hatfield m the County 
of Hertford. 

13. An Act for constructing a Wet Dock 
and other Works on the South Side of the 
River Wear at Sunderland-near-the-Sea in the 
County Palatine of Durham. 

14. An Act to amend and enlarge some of 
the Vets relating to the Great Western Railway 
Company, and to confirm the Purchase of cer- 
tain Railways by the said Company, 

15* An Act tor enabling the Taunton Gas 


vtv lint » nil Uk D(IM , is* An Act tor enaoung me taunton ua» 
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for confirming a Purchase made by them ; and 
for other Purposes. 

16. An Act for improving and maintaining 
the Port and Harbour of Helensborough, in 
the County of Dumbarton. 

17. An Act for better supplying with Water 
the City and Neighbourhood of York. 

18. An Act to incorporate the Members of 
the Most Honourable and Loyal Society of 
Ancient Britons, commonly called The Welsh 
Charity School, and to enable them the better 
to carry on their charitable Designs. 

19. An Act for better supplying with Water 
the Town and Environs of Boston in the County 
of Lincoln. 

20. An Act for establishing a Cemetery at 
Birmingham in the County of Warwick. 

21. An Act to enable tnc Company of Pro- 
prietors of the Glasgow Waterworks to intro- 
duce an additional supply of W;,ter to the City 
and Suburbs of Glasgow. 

22. An Act for providing an enlarged Site 
for rebuilding the Coal Market in the City of 
London, and for widening the Avenues in the 
Vicinity thereof, ami for effecting other Im- 
provements in the said City. 

23. An Act for enabling the Parliamentary 
Trustees on the River Clyde and Harbour of 
Glasgow to acquire a Portion of the Lands of 
Stobcross and adjacent Grounds, and to con- 
struct thereon a Wet Dock or Tidal Basin, 
with certain additional Wharfs and other 
Works. 

24. An Act for improving and maintaining 
the Harbour or Port of Sligo in the County of 
Sligo. 

25. An Act for constructing a Pier, and 
forming necessary Approaches thereto in the 
Parish of Wgston-super-Mare in the County of 
Somerset. 

26. An Act for amending certain Acta of 
the Forty-third and Fiftieth Years of the Reign 
of His late Majesty, King George the Third, 
relating to the Port and Harbour of the Town 
and County of the Town of Southampton. 

27- An Act for establishing a general Ceme- 
tery for the Interment of the Dead in the 
Neighbourhood of the Towns of Plymouth, 
Dmmport, and Stonehouse, in the County of 
Devon. 

28. An Act for altering, amending, and en- 
larging the several Acts relating to the Im- 
provement of Birkenhead, Claughton-curn- 
G range, and Part of Oxton, in the County of 
Chester. 

29. An Act for improving the Borough of 
Leicester. 

30. An Act for paving, lighting, watching, 
watering, cleansing, regulating, and otherwise 
improving the Town of Southport in the County 
Palatine of J^ancaster, and for establishing and 
.regulating a Market and Market Places therein. 

31. An Act for extending the Limits of the 
Borough of Helensburgh in the County of 
Dumbarton, for lighting and cleansing the same, 
for establishing a Police therein, and for other 
Purposes relating thereto. 

32. An Act to erect and constitute the 
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Parishes of 014 and NewMoukland, and Parts 
of the Parishes of Bothwell and Shotts, in the 
County of Lanark, into One Police District, 
for the Establishment of an efficient Police 
Force therein, and for other purposes relating 
thereto. 

33. An Act for incorporating the Gravesend 
and Milton Waterworks Company, and for 
more effectually supplying the Inhabitants of 
the Town and Parishes or Gravesend and Mil- 
ton-next-Grav&end and the Parish of North* 
fleet in the County of Kent with Water. 

34. An Act for granting more effectual 
Powers for supplying with Water the Town of 
Bury, and the several Townships of Walmer- 
slcx-cum-Shuttleworth, Bury, and Elton, all in 
the Parish of Bury in the County Palatine of 
Lancaster. 

35. An Act to amend the provisions of Two 
several Acts passed in the Third and Eighth 
Years of His Majesty King George the Fourth, 
for supplying with water the Town of Liver- 
pool and Harrington and Toxtcth Park in the 
County Palatine of Lancaster. 

36. An Act for better supplying with Water 
the Town and Borough of Sunderland, and 
the Neighbourhood thereof, in the County of 
Durham. 

37. An Act for better supplying with (Jas 
the Town and Borough of Sunderland, mid the 
Neighbourhood thereof, in the County of Dur- 
ham. 

38. An Act for incorporating the Rother- 
ham Gas Light and Coke Company, and for 
belter supplying the Parish of Rotherham in 
the West Riding of the County of Yolk with 
Gas. 

39. An Act to enable the Bilston Gas Light 
Company to light with Gas the Town of Bils- 
ton, and certain other Townships, Parishes, 
and Places in the County of Stafford. 

40 . An Act for better supplying with Gas 
the Townships of Bilton with 1 1 arrogate and 
Faunal, arid certain Parts of the Townships of 
Knareshorough and Scriven with Tentergate, 
adjacent thereto or intermixed therewith, all 
in the West Riding of the County of York. 

41. An Act. for constructing and maintain- 
ing an Arcade between* Argyle Street and 
Great Clyde Street in the City of Glasgow, to 
be called “The Union Arcade," and for alter- 
ing the Site of an intended Foot Passenger 
Bridge across the Clyde at Glasgow. 

42. An Act for the better and more effectual 
ascertaining, assessing, collecting, and levying 
the Poor Rate, and all other Rates and Assess- 
ments, in the Parish of Carshalton in the 
County of Surrey, and for the better Manage- 
ment of the Business and Affairs of the said 
Parish ; and for other Purposes relating there- 
to. 

43. An Act to incorporate the Members of 
the Institution called “ The Royal Asylum of 
the Saint Ann’s Society,” and to enable them 
the better to carry on their charitable De- 
signs. 

44. An Act for forming and regulating “The 
Electric Telegraph Company,” and to enable 

c c 5 
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the said Company to work certain Letter* 
Patent* 

' 46. An Act for incorporating the “ Cale- 
donian Insurance Company/ 9 for enabling the 
•aid Company to sue and be *ued v to take and 
to hold Property ; for confirming the Rules 
and Regulations of the said Company; and 
for other Purposes relating thereto. 

46. An Act for maintaining the Road from 
Deanbum in the County of Haddington* 
through Greenlaw in the (bounty of Berwick, 
to Cornhill in the County of Durham* with 
Branches from Crafrae Mill through louder* 
from Orange Lane to Swinton, and. from (’old- 
stream to Mount Pleasant, all in the County of 
Berwick ; and for maintaining the Bridge over 
the River Tweed at ( ’old stream . 

47. An Act to enlarge the Term and Powers 
ef an Act made in the Sixth Year of the lleign 
of His Majesty George the Fourth, for repair- 
ing and mantaining the Road from Whiteburn, 
Upon the Turnpike Road from Edinburgh to 
Greenlaw, passing through Thornydyke and 
Westruther to Choicelee, upon the Turnpike 
Road from Greenlaw to Dunse* all in the County 
of Berwick. 

48 . An Act to alter, amend, ami enlarge the 
Powers and Provisions of an Act passed in the 
Second and Third Years of the Reign of Her 
present Majesty, intituled “An Act for main- 
taining and regulating the Market, in the Parish 
of Sidmoiitli in the County of Devon.” 

49. An Act for more effectually supplying 
Water to the Inhabitants of the '1 own of Bol- 
ton, and several Townships and Parishes ad- 
joining or near thereto, in the ( ’minty of Lan- 
caster. 

60, An Act for the better supplying with 
Ga* the Royal Burgh of Dunilee* Suburbs 
thereof, and Places adjacent, in the County of 
Forfar. 

51. An Act to authorize certain Alterations 
m the Line of the Syston and Peterborough 
Branch of the Midland Railway, and the For- 
mation of certain other Branch Railways in 
connexion therewith. 

59. An Act for making a Railway from Mai- 
don, through Witharn* to Braintree, all in the 
County of Kssex. • 

53. An Act for making a Railway from the 
Etfttem Union Railway in the Parish of Bent- 
ley to the Town of Hadleigh, all in the County 
of Suffolk, to be called “The Eastern Union 
and Hadleigh Junction Railway." 

54. An Act for making a Branch Railway 
from the !<oudon and Brighton Railway f to or 
near to the Town of East Grinstead in the 
County of Sussex. 

55. An Act to enable the South-eastern 
Railway Company to make and maintain a 
Rauway from the Town of Rye to the Mouth 
Of Rye Harbour. 

m Act to enable the South-eastern 

Railway Company to construct an additional 
Station at Ashford in the County of Kent; and 
for other purposes. 

57. An Act to amend and enlarge the Power* 
of the Act* relating to the Edinburgh, Leith, 
and Granton Railway. 


58. An Act for enabling the Newcastle and 
Darlington Junction Railway Company to male*: 
a Railway from or near Think to Maltoo, with 
a Branch to Hemaley. 

59. An Act for enabling the York and North 
Midland Railway Company to extend the Line 
of the Whitby and Pickering Railway t<5 ott 
near Castleton. 

60. An Act to enable the ‘Glasgow, Paisley* 
Kilmarnock, and Ayr Railway Company to. 
alter their Line near Kilmarnock, and to make 
Branches to Linwood* Swinlees* and the Kiln 
paamock and Troon Railway. 

61. An Act to amend the Act* relating to 
the Glasgow, Paisley* Kilmarnock and Ayr 
Railway; and to authorize the Formation of 
Branches from Busby to Irvine, and from Ir- 
vine to the Harbour thereof* with a subsidiary 
Branch to Perceton Coalworks. 

62. An Act to enable the Glasgow, Paisley, 
Kilmarnock, and Ayr Railway Company to 
make a Branch from their Railway near Blair 
to Strathaven ; and to amend the Acts relating 
to such Railway. 

63 . An Act for making Railways from the 
Brighton, Lewes, and Hastings Railway to 
Eastbourne, to Hailsham, and to Seaford and 
Newhaven, and certain Deviations from the 
Line of the said Railway* all in the County of 
Sussex. 

64. An Act to authorize the South-eastern 
Railway Company to make a Railway from 
Tunbridge Wells to join the Rye and Ashford 
Extension of the Brighton* Lewes, and Hast- 
ings Railway near Hastings. 

65. An Act for enabling the York and North 
Midland Railway Company to make certain 
Branch Railways in the East Riding of the 
County of York ; and for other purposes. 

66. An Act for enabling the York and North 
Midland Railway Company to make certain 
Branch Railways in the East Riding of the 
County of York ; and for other purposes. 

67. An Act to empower the London and 
Brminghnm Railway Company to make a 
Branch Railway from Rugby to the Syston and 
Peterborough Railway near Stamford. 

68. An Act for making a Branch Railway 
from the Brighton and Chichester Railway to 
the Town of Littlehampton in the County of 
Sussex. 

69. An Act for making a Branch Railway 
from the Brighton and Chichester Railway to 
the Town of Steyni ng in the County of Sussex. 

70. An Act to enable the Edinburgh and 
Glasgow Railway Company to alter the Line of 
the Glasgow Junction Railway, and to form a 
Branch to South Queensferrv. 

71. An Act for making a Railway from Lon- 
don to York, with Branches therefrom provid- 
ing for the Counties of Hertford* Bedford, Hun- 
tingdon, Northampton, Rutland, Nottingham* 
ana the Three Divisions of the County of Lin- 
coln a Railway Communication with London 
and York, to he called **The Great Northern 
Railway/ 9 

72. An Act to enable the Edinburgh and 
Northern Railway Company to purchase the 



F«r*y, moron the giver Tay between Ferry- 
Port-on-Craig and Bra^ghty.’ ' * 

73. Ah Act to ompoirtir the North British 
Bauway Company to construe* certain Branch 
Railways in connexion with the Hawick Branch 
of the North British Railway. 

74. An Act to authorise the Construction of 
several Branch Railways and other Works in 
connexion with the No#h British Railway. 

75. An Act to enable the Scottish Midland 
Junction Railway Company to make certain 
Branch Railways ; and to amend the Acts re- 
lating to such Railway. 

76. An Act for making a Railway from the 
Eastern Counties Railway at Marks Tey near 
Colchester to the Town of Sudbury in the 
County of Suffolk, and the Town of Halstead 
in the County of Essex, with a Branch Railway 
from the Eastern Union Railway to the Hythe 
at Colchester. 

77. An Act for making a Railway from the 
Scarborough Branch of the York and North 
Midland Railway at Norton near Malton to the 
Bridlington Branch of the HuU and Selhy 
Railway at Great Driffield, with a Branch 
therefrom. 

78. An Act to enable the Arbroath and For- 
far Railway Company to raise an additional Sum 
of Money ; and to amend the Acts relating to 
the said Company. 

79. An Act to enable the Edinburgh and 
Northern Railway Company to alter their Line 
of Railway near to Dysart, to make a Branch 
Railway from Kinghorn to the Harbour of 
Pettycur, antf for other Purposes relating to the 
said Company. 

80. An Act to empower the Manchester and 
Birmingham Railway Company to make a 
Branch Railway from Bollington. 

81. An Act for making a Railway from 
Glasgow to Dumbarton and Lochlomond, and 
with branches to Helensburgh and other 
Places, to be called "The Caledonian and 
Dumbartonshire Junction Railway." 

82. An Act for making a Railway from Ox- 
ford to the London and Birmingham Railway 
at Bletchley in the County of Buckingham. 

83. An Act for making a Railway from the 
Croydon and Epsom Railway at Epsom to the 
Town of Portsmouth, to be called " The Direct 
London and Portsmouth Railway ” 

84. An Act for making a Railway from Hare- 
castle to join the Manchester and Birmingham 
Railway at or near the Sandbach Station 
thereon. 

85. An Act for making a Railway from the 
Manchester and Birmingham Railway at Mac- 
clesfield to the Trent Valley Railway at Col- 
wich.with Branches. 

$6. An Act for making a Railway from the 
^Manchester and Birmingham Railway at Mac- 
clesfield to join the Birmingham and Derby 
Line of the Midland Railways, with a Branch 
to Stoke-upon-Trent. 

87. An Act for making a Railway from Bel- 
fast to Downpatrick, with Branches to the 
Towns of Holywood, Newtownards, Bangor, 
and Donaghadet all in the County of Down. 


An 
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88. An Act for making a Railway from 
Great Grimsby by Loutkatrd 

ail in the county of Lincoln, to be called "The 
East Lincolnshire Railway.” 

89. An Act for enabling the York and 
North Midland Railway Company to make a 
more direct Line of Railway between York and 
Leeds. 

90. An Act for making a Railway, to bs 
called “ The Liverpool, Manchester, and New* 
castle-upon-Tyne Junction Railway," with a 
Branch to the Town of Hawes. 

91. An Act for making a Railway from 

the* Chester and Birkenhead Railway to the 
Manchester and- Birmingham Railway, with 
Branches therefrom, to be called " The Birken- 
head, Lancashire, and Cheshire Junction Rail- 
way .** • 

92. An Act for making a Railway from the 
Leeds and Bradford Extension Railway to 
the Lancaster and Carlisle Railway, with a di- 
verging line therefrom to Lancaster, to be 
called “ The North-western Railway." 

93. An Act for making a Railway from the 
Line of the Syston and Peterborough Railway 
in the Parish of Helpstone, near to the Town 
of Stamford, to the Line of the Wisbech 
Branch of the Lynn and Ely Railway at or 
near to the Town of Wisbech, to be called 
"The Boston, Stamford, and Birmingham 
Railway." 

94. An Act for improving and maintaining 
the Harbour of Port Ellen in the County of 
Argyll. 

95. An Act for enabling the Newcastle and 
Darlington Junction Railway (annjmny to 
make a Railway from the Line of the Great 
North of England Railway to or near to 
Boroughhridgc. 

96. An Act for enabling the Newcastle and 
Darlington Junction Railway Company to 
make a Railway from the Line of the Great 
North of England Railway to Bedale. 

97- An Act to empower the Eastern Union 
Railway Company to complete the Eastern 
Union Railway from the Junction thereof with 
the Line of tne Eastern Counties Railway at 
Ardleigh to Colchester. 

98. An Act for making certain new Lines 

and Deviations in the Lind of the Great 
Grimsby and Sheffield Junction Railway, and 
for constructing a Branch therefrom to tho * 
Town of Caistor, all in the Parts of Lindsey in 
the County of Lincoln. * 

99. An Act for enabling the Great Grimsby 
and Sheffield Junction Railway Company t$ 
make an* extension from the Market Reset! 
Branch from the Great Grimsby and Sheffield 
Junction Railway to communicate with tbi 
City of Lincoln, and also a branch to the 
Town of Barton-upon-H umber, and other 
Works connected therewith. 

100. An Act to authorise the Great Grimsby 
and Sheffield Junction Railway Company to 
make an Extension from their line of Railway 
in the Parish of Bole in tbe County of Not- 
tingham, to the Town of Newark-upon-Trent 
in the same County. 
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imraication across the River fiuipbflr m 
">Siesk*r with llm Grsa* (JruPftor t 11 * ®«Vi 
field Junction Railway . 1 ' *‘ f ' 

**”{02. An Act id empower the Midland. Rail- 
^way Company to make a Railway from Pye 
,,r Bfi<lgteto the Olay Crow Station of the Mid- 
land Railway, and a Branch In the Pariah of 
Crick. 

103. An Act for making a Railway from 
Aberdeen to Inverness, with Branches to 
Banff, Portsoy, Oar mouth, and Burghead, to 
be called 44 Tne Great North Of Scotland Rail- 
way.” 

104. An Act to enable the Ballochney Rail- 

way Company to improve the Gauge t>f their 
Rails. • 

105. An Act for making a Railway Commu- 
nication between the City of Bristol and the 
proposed Smith Wales Railway in the County 
of Monmouth, with a Branch Railway there- 
from. 

106. An Act for amending an Act passed in 
the Thirtieth Year of the Reign of his late Ma- 
jesty King George the Third, for making and 


and Saint Chad in Stafford. Castle Church, 
and Coton. and TiOington, all in the 
County of Stafford. - < < ' >- • «;*a 

115. An. Act for lighting with Gaa and ^sup- 

plying with Water theTown of Hartlepool and 
the Neighbourhood thereof in the County of 
Durham. ■ . _ _ 

116. An Act for bettfcr supplying with Gar 
and Water the Town and Parish of Kendal in. 
the County of Westmoreland. 

117. An Act for lighting with Gas the Parish 
and Borough of Great Grimsby in the County ' 
of Lincoln. 

118. An Act for supplying and lighting the 
Town of Hamilton ana Places adjacent thereto 
with Gas. 

1 19. An Act for better paving, lighting, clean- 
ing, regulating, and improving the Town of 
Burnley in the County Palatine of York, and 
for better supplying the Inhabitants thereof. 
with Water. 

120. An Act to alter, amend, and enlarge the 
Powers and Provisions of an Act passed in the 
First Year of the Reign of Her present Majesty, 


maintaining a navigable Communication he- ; intituled “ An Act to enable the Mayor, Al- 


tween Stowinarkvt and Ipswich in the County 
of Suffolk, ho ns to enable the Trustees of such 
• Act to lease the said Navigation ; and for other 
Purposes connected therewith. 

107 . An Ad to enable the Slamannan Rail- 
way Company to make a Railway to Borrow- 
stouncsH, with Branchcm to the Edinburgh and 
Glasgow Railway. 

I OH. An Act for making a Pier from the 


dermen, and Burgesses of the Borough of. 
Liverpool to open and widen certain Streets 
and Places, and otherwise to improve the same; 
and to enable the said Mayor, Aldermen, and' 
Burgesses to appropriate certain Lands, Tene- 
ments, and Hereditaments for public Purposes, 
and also to erect public Buildings. 

121. An Act for lighting with Gas the 
Borough of Newcastle-upon-Tyne, and for 


Common Hard at the Eastern or Portsmouth ! varying and extending the Powers of the se- 
Sido of the Harbour of Portsmouth in the ; veral Acts for regulating and improving the said. 


Parish of Portion in the County of Southamp- j Borough, 
ton. ' I 122. An Act for paving the Footways in the 

lop. An Act for enabling the Trustees of the i Town of Sittingbourne in the 'Parish of Sitting- 
Liverpoo! Dorks to construct additional Wet ; hourne in the County of Kent, and for lighting 
Docks and other Works, and to raise a further; tho Streets, and for the Removal and Prevent- 
Sum of Money ; mul for extending and uinond* ing of Nuisances and Annoyances within the 
itig the Acts relating to the Docks and liar- j said Parish, 
hour of Liverpool 


1 Kb An Act for constructing Docks and 
other Works at Coble Dean in the County of 
Northumhcrl’ind, and in the Borough and 
County of Newcastle-upon-Tyne, to be called 
u The Northumberland Docks.” 
k 1 11 . An Act for better supplying with Water 
the Inhabitants of the City of Lincoln, and 
certain Parishes and Places adjacent thereto in 
the County of Lincoln. 

112. An Act lor the better supplying with 
Water the Town and Borough of Warrington, 
or Parts thereof, in the Counties of Lancaster 
and Chester, and the Townships of Latchford 
and Appleton in the last-mentioned County. 

113. An Act for supplying with Water the 
Hamlets or Places of High and Low Harrow- 
g*te in the several Townships of Knares- 
borough, Pannal, Biltou-with- H arrogate, and 
Sen ven-with-Tc ntergate, in the Parishes of 
Xnaresborough and Pannal in the West Riding 
of the County of York. 

114* An Act for better supplying with Gas 
the Town and Borough of Stafford, and the 


123. An Act for widening, altering, and 
improving certain Streets within the City of 
York ; and for other Purposes. 

124. An Act for paving, cleansing, draining, 
and improving the Town of Brorasgrove, for 
opening a new Street therein and in the Parish 
of Stoke Prior, both in the County of Worces- 
ter, and for the better assessing and collecting 
the Poor, Church, and Highway Rates within 
the Parish of Brorasgrove. 

125. An Act for regulating the Repair and 
Maintenance of the Roads and Streets within 
the Town of Leith, and the Assessments pay- 
able in respect thereof. 

126. An Act for more effectually regulating 
the Salford Hundred Court, for extending the 
Jurisdiction and Powers of the said Court, and 
for establishing and constituting it as a Court 
of Record. 

127. An Act for the Improvement of the 
Sewerage and Drainage of the Borough of 
Liverpool, and for making further Provisions 
for the sanatory Regulation of the said Borough. 

ITo Ihj continued in our next Nnmber.7 




PARLIAMENTARY RETURNS. 


, * ^*it* dr aujipons. 

Rttubn to an Order of Ih. Hoaour»U*th*> House of Common*, dated 39th May, 1S46 j— /or 

*i lr . 

f A Return of the Number of Writs of Summons issued out of the High Courts of Lew* 
namely, the Queen’s Bench, the Common Pleas, and the Exchequer of Pleas, between the 
19th day of November, 1845, and the 10th May, 1846 And also, the numbers issued 
> out of the same Courts in the parallel Six Months of the Five preceding Years ; — Also, the- 
Bills filed in the Courts of Equity during the same periods of time, distinguishing eaclu 
Year, (So far as relates to Writs of Summons.)* # 


A Return of the Number of Writs of Summons issued out of the Court of Queen’s Bench, 

under the Dates following.: 


DATES. 


Number of Writs. 


From the 10th day of November, 1810, to the 10th day of May, 1841 .1 

From the 10th day of November, 1841, to the loth day of May, 1842 
From the 10th day of November, 1842, to the loth day of May, 1843 
From the 10th day of November, 1843, to the 10th day of May, 1844 . 

From the 10th day of November, 1844, to the loth day of May, 1845 . 

From the loth day of November, 1845, to the loth clay of May, 1840 


28,776 
28,043 
24,905 
23,5 02 
19,471 b 
20,375 


Fortunatuh Dwauuis, 

K. Goodrich, 

Two of the Musters of the Court of Queen's Bench in attendance. 


A Return by the Masters of the Court of Common Pleas of the Number of Writs of Sum- 
mons issued out of the said Court of Common Pleas between the loth day of November, 
1 8 15, and the 10th day of May, 1846, and likewise the Numbers issued in the parallel Six 
Months of Five preceding Years. 


DATE. 


Between 10th November, 1810, and 10th May, 1841 
Between 10th November, 1841, and 10th May, 1S42 
Between 10th November, 1812, and 10th May, 184 1 
Between 10th November, 1843, and loth May, 1844 
Between 10th November, 1844, and 10th May, 1845 
Between 10th November, 1S45, and 10th May, 1846 


Number of 
Writs of Summons, 


11,065 
11,340 
11,042 
11,518 
9,002 b 
12,873 


A Return of the Number of Writs of Summons issued out of Her Majesty’s Court of Exchs- 
quer of Pleas between the 10th day of November, 1845, and the l(Jth day of May, 1846 ; 
and also the Numbers issued out of the same Court in the parallel Six Months of the Five 
preceding years, rendered by the Masters of the said Court. . 


date. 


Number of Instances^ 


11th November, 1845, to the 9th May, 1846, both (fays inclusive 
11th November, 1844, to the 9th May, 1845 • ditto 

11th November, 1843, to the 9th May, 1844 • ditto 

11th November, 1842, to the 9th May, 1843 . ditto 

11th November, 1841, to the 9th May, 1842 . ditto 

11th November, 1840, to the 9th May, 184L ditto 


30,763 

22,506 

24,443 

28,496 

31,653 

31,743 


Edmund Walker, Master. 


» The return of the number of Bills in Equity appears not to have been made. 

* The falling off in the number of Writs between Nov. 1844, and May, 1845, was, no doubt, 
owing to the Abolition of Arrest on Final Process. The subsequent Act and the Railway Liti- 
gations restored the number. — E d. 
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BANKRUPTCY# 


Ritukii to an Order of the Honourable the Houee of Commoner dated Auguet 3, 1846 /or 

A Return “ of all Order* made by the Lord Chancellor for the Allowance of Travelling or 
other Expenses or Chargee to Commissioners and Registrar* of the Court of Bankruptcy, 
from the let day of September, 1842, to the 6th day of July, 1846 ; specifying the Cause 
or Occasion for such Allowances • 

A Return 11 of all Persons employed in the Office of the Lord Chancellor’s Secretary of 
Bankrupts, with the Dates of their Appointments, and amount of their Salaries respectively, 
from the 1st day of September, 1842, to the 6th day of July, 1846.” 

A Return “ of the Amount of Fees received in the Office of the Lord Chancellor’s Secretary 
of Bankrupts, under the First Schedule annexed to the Statute 1 & 2 Will. 4, from the 1st 
day of September, 1842, to the 6th day of July, 1846, with the Application thereof.” 


Orders made by the Lord Chancellor for Travelling and other Expenses to Commissioners 

and Registrars, &c. 


ALLOWANCE 
TO WHOM NADI. 


AMOUNT. 


AUBE OH OCCASION FOR ALLOW- 
ANCE. 





Parliamentary Returns,— Anal} rticalDige* t/Cami ffpwU q f Common Law Q|3 


Persona employed in the Office of the Lord Chancellor* s Secretary of Bankrupts, &c. 


HAMM OP PERSONS. 

DATE OF 
APPOINTMENT. 

YEARLY SALARY. 

R. Clarke, Eso., Secretary of Bankrupts - 

S’ "9-» Secretary of Bankrupts - 

T. E. Winslow, First Clerk to Secretary of Bankrupts - 
E. W. Smith, Second Clerk to Secretary of Bankrupts - 
and First Clerk to Secretary of Bankrupts, 
vice Winslow, appointed Registrar 

J. R. Brougham, Second Clerk ! 

11 October, 1842 

1 1 January, 1846 
28 April, 1842 

16 February, 1839 

11 April, 1845 ■ 
11 April, 1846 - 

£ », it . 

1,200 0 9 
1,200 0 0 

600 0 0 

300 0 0 

600 0 0 

300 0 0 


Fees received in the Office of the Lord Chancellor’s Secretary of Bankrupts, &c. 


AMOUNT OF FEES 
RECEIVED. 

AF PLICATION THEREOF. 

£ S. d. 

2,979 9 7 

£. 

£ 9 . d. 

1,016 1 7 9 
1.962 11 10 

For office expenses. 

Surplus, by the Secretary of Bankrupts. 

2,979 9 7 


(Signed) Richard Clakk. 

28 //i August, 1846, C. R. Oudkn. 


ANALYTICAL DIGEST OF CASES. 

REPORTED IN ALL T1IE COURTS. 

<£ourt*]of Common Jtalo. 

II?. PRACTICE. 

[For the Digest of Railway Cates see p. 610, 
ante : Construction of Statutes 9 p. 635, ante ; 
Principles of Common J*aw and Grounds of 
Action , p. 556, mile.] 

AFFIDAVIT. 

1. Jurat.— The jurat of an affidavit sworn 
before a commissioner in the country, on which 
a certiorari to bring up an order of sessions 
was granted, omitted the words “ before me.’* 
Held, that the defect was fatal to the affidavit. 

Semble , that where an affidavit is sworn be- 
fore a judge at chambers, the ordinary form of 
the jurat, “ sworn by the above-named defend- 
ant, Sec., at my chambers. Roll's Gardens, 
Chancery Lane, this 19th day of November, 
1844. — E. H. Alderson,” is sufficient. The 
Queen v. Korbury, 32 L. O. 106. 

2. Form of Jurat. — The jurat of an affidavit 
purporting to be sworn by C. E., was drawn 
as follows ; — “ Sworn at Banbury , in the county 
of Oxford, this 8th day of February, 1844, 
William Munton, a Commissioner/’ &c. 

Held, a fatal objection that the words "be- 
fore me ” were not inserted between the date 
and the signature, though an exhibit was an- 
nexed, having subscribed to it the words, 
"This is the notice referred to in the annexed 


affidavit of C. E sworn before me this 8th 
day of February, 1844. — Wm. Munton." Reg. 
v. Bloxkam, Inhabitants of, 6 Q. B. 5*28. 

Case cited in (hit judgment : Hex r. J u*tic«s of 
tbe West Hiding, 3 51. & 8. 494. 

3. Security for costs . — Description of de- 
fendant . — An affidavit of the defendant in sup- 
port of a rule to com|>el the plaintiff to give 
security for costs is sufficient, if it can be col- 
lected from the context that the deponent is the 
defendant in the cause, although he is not so 
described in terms. Loutrcml v. Phillips, 32 
L. O. 203. 

4. Of jurymen, as to verdict. — Miscarriage 
in taking verdict.— In case for an infringement 
of a patent, the judge left thrfee questions to the 
jury ; and, on their retiring to consider their 
verdict, he handed to the associate an abstract 1 
of the pleadings, desiring them to take their 
finding separately on the three questions m 
submitted to them. The jury returned into 
court, stating that they found a verdict for the 
plaintiff* generally. The counsel for the de- 
fendant requested the associate to put the ques- 
tions separately ; this he declined to do, not- 
withstanding one of the jurymen intimated that 
three points had been distinctly put to them 
by the judge ; the plaintiff’s couneel objecting 
to that course. The court directed a new trial, 
without costs. 

Affidavits of jurymen, as to what passes 
among themselves with re fer ence to a verdict, 
are not admissible. Bentley r. Fleming, 1 
C. B. 479. 
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Cam rltod fa lha jivdgaMMii : Barna* r. taagUjr, 
5 Minn, ft Or* W ; 6 Scott N. B* 518* 

And sea Distringas, 1 ; Itfectment, 2 ; A^r- 
mm/ 1 ; Scire facias, 1. 

AMINOMINT. 

/Hoi under stat. Z $ 4 W. 4, c. 42, #. 23. 
—Declaration on a guarantee stated that, in 
consideration that plaintifT would make ad- 
vances of money by way of loan to B., defend- 
ant promised to repay plqjintiff such sums as 
he should so advance, if JB. should make de- 
fault. Breach, that B. made default, and de- 
fendant did not pay plaintiff. Plea, that plain- 
tiff did not mate the said advances to B , in 
manner and form. See . Issue tlfereon. 

The judge at the trial ordered tho declara- 
tion and plea to be amended, under stat. 3 Sc 4 
W. 4, c 42, s 23, by stating m the count, that, 
in consideration that plaintiff would procure 
the British and Australian Bank, m which 
plaintiff was a partner , to make advances, &c., 
to B , defendant promised plaintiff to repay the 
haul bank such sums as plaintiff should so 
cause to be advanced , Ac. ; and in the plea, 
that pla ntiff did not procure the said bank 
to inalce the said advances. 

Held, that such amendment was not war- 
ranted l>y the statute. Boucher v. Murray , 

, 6Q B 'Mia. 

, Sec Judgment, 2. 

APPEARANCE 

1. Time for entering —The statute 2 W 4, j 
c. 19, s 11, takes the time for the sen-ice of a ’ 
writ of summons out of the operation of Reg. I 
Gen K. T, 2 W 4, and therefore an appearance ’ 
may be entered for the defendant on the U>th, j 
where the writ of summons had been sen ed 
on the 6th of the same month, the intervening 
1 2th being Raster Day. Harris v. Robinson , 
32 L. O. 137. 

2 Sec . Stat , Infant — Where a plaintiff ap- ] 
poured sec. stat for an infant defendant, the { 
court set aside the appearance and subsequent 
proceeding, without costs, on btuimmry appli- 
cation. Stephens v. Lou tides, 3 I > & L. 203. 

Case cited in the judgment. Nunn v Curtis, 1 
Dow) 7*'h 

' See Ihstt mg at, 2 

. ARBITRATOR 

See Judgment, 3. 

AKRF8T OP JUDGMENT, 

See Judgment, 2. 

ATTACHMENT. • 

Service of rule — Personal service — Semble, 
That the court will dispense with personal 
sen ice of a rule for an attachment, in cases 
where there is no other remedy, and it is clear 
that the party keeps out of the way to avoid 
•ervice. tn re, 3 D. ft L. 291. 

CERTIORARI. 

1 . When to be moved for. —A certiorari to bring 
up an order of justices will not be allowed 
after the expiration of the six calendar months 


limited by the stat* 13 Gen* 2, c. 18, s« 5. 
Regina v. The Justices ofjnglesea. 32 L. O. 
•79. 

2. Sessions. — Vacation, — A judge in vaca- 
tion mav grant a rule for a certiorari absolute 
in the first instance to bring up an order of 
sessions where no case has been reserved by the 
sessions for the opinion of the court The 
Queen v. r JThe Inhabitants of Newton Ferrars, 
32 L. O. 495. 

3 Costs. — Where an order for payment of 
money out of a borough fund is brought up by 
certiorari, under 7 W. 4, and 1 Viet c. 78, s. 
44, and quashed with costs, the court should 
decide, when the quashing is ordered, who is 
to be charged with the costs as “ prosecutor ” 
of the order, and the name of such paity 
should be inserted with the rule. Where this 
practice had not been followed, and a rule for 
quashing such orders was merely drawn up 
with costs 44 to be paid by the prosecutors,” 
without naming them, the court refused, on 
motion by the party who had obtained the 
rule for quashing, to issue the attachment 
agambt certain persone who had made affidavits 
in opposition to the certiorari, and placed 
themselves, according to the argument of the 
party moving, in the position of “ prosec utoxs” 
of the orders quashed Reg. v. Dunn , 1 D. A 
M. 737. 

COMMISSION. 

Examination of witnesses — An order for 
a joint commission to examine witnesses 
in Ireland , besides the usual proMMon for 
the delivery of interrogatories and rtoss-in- 
terrogatones by each party to the other, em- 

{ lowered the commissioners to jmt, or cause to 
leput, additional questions, u hen it should ap- 
pear to them to be necessary gnd proper, such 
questions to be put down m writing and re- 
turned with the answers, together with the in- 
terrogatories and answers under the commis- 
sion Held, that this power was not well 
exercised bv the commissioners allowing the 
agent for one of the parties to put additional 
questions, subject to the objection raised by 
the other party. Williamson v Page, 1 C B. 
464 

COUNTV COURT. 

Proceedings void after freehold pleaded . — 
Where m an action m the sheriff's county court 
the nght of freehold is pleaded, the juusdiction 
of the court no longer exists, and all subse- 
quent proceedings become void, and this al- 
though the issue m the cause be joined solely 
on another question. Tenuiswood v. Pattison, 
32 L. O. 325. 

DECLARATION. 

Setting aside. — After a regular appearance 
for the defendant, sec. stat., a motion to set 
aside the declaration and 'subsequent proceed- 
ings, on the ground that the defendant has not 
been served with process, is too late The ap- 
plication should nave been, to set aside the ap- 
pearance. Brooks v. Roberts, 1 C. B. 636. 
Ctses cited in the judgment: 11 ester r. Jar- 
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wards r. Dinks, 4 Dowl. P C. 357. 
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proceedings, Hurray v,£ije#i?« h G* B. 


distringas. 

1. Affidavit for * — in support of an applies* 
txon for a distringas, it is not enough tint the 
affidavit states inquiries and service to have 
been made at the place of business of the de- 
fendant, and that he cannot be found elsewhere, 
where the object is to compel an appearance , 
but for tliepurposes of outlawry such an affi- 
davit is sufficient. Rock and other » v, Allen and 
another , 32 L. 0 107 

2 Totompel an appearance — A distringas 
to compel appearance granted upon an affidavit 
stating that the defendant w as c onfined to his 
bed and could not be seen, although it did not 
state that he kept out of the w iv to avoid being 
stnid IVatkxnn v Jones, 32 L O l"*. 

3 Sen ice of the unt <f summons — In order 
to obtain a distringas to compel an ap|>earance, 
it must appear m the affidav it, that thi cop) 
of the writ of summons was left at the defend- 
ant^ place of residence on the last occasion of 
tailing Hilsonv (/un/ow, 32 L O 204. 

4 Out la u ry — Smue of ii rit of summons — 
In order to obtain a distn ng is to piottetd to 
outhwr), it there he a house or place w he rc e 
co])> of iht writ of sui unions can be left with 
an) rtasonablt pi aspect of its it aching the do 


.J r t { laritHr afid fyfeddSefi edftWWd^ ^^sb that * ol 

Stay qf proceedings.— A rule to hh^ lessor 

cannot he talytu out during a rule* nrttln a stay might enter on the pintail for'theirtw* till 


the same shall be' fuUy satisfied and dis- 
charged. Thf&'iffiirters 6f ? year’s rent being 
in arrtsr, ih& lessor 1 haMgm ksi action of 
ejectment nndefr th4 4 Ge6. % c. 18, ud ob- 
tained a verdict 

Held, that inasmuch as the operation of the 
second section ofithe statute Was tp make the 
lease absolutely void in case judgment was re- 
covered by the lessor, the statute was only in- 
tended to operate when the nght of re-entry 
was absolute and not qnousque, and that there- 
fore the action could not be maintained, and 
judgment must be entered for the defendant. 
Doe dem* Dark v Bodmtch , 32 L O 228. 

5 Undertaking, ^ r , under stat 1 Geo 4, c. 
87, s I, v hen requirtd — If an agreement for a 
tenancy from yem to )ear has been executed, 
the tenant may be ruled to give an undertaking 
and enter into a recognizance under the stat. 1 
Geo 4, c 87, s 1, although on the same day 
upon which such agreement was executed 
anolhei (Mated to be n “ supplemental ” one), 
w is t ntered into by which the landlord en- 
gaged that the holding should continue until 
the happening of a ccrtnin event Doe d. 
N( u $t( ad r Roe , 32 L O 20 3. * 

hXECCaiON. 

I V defendant cune up to be chaiged m 
execution, and the gaoler returned that the 


fend mt, such cop> must be It ft thou , and if evening before the defendant had been ills 
there be an) good rt ison for not leaving it, | charged out of custody by virtue of an interim 
expl in vtion of the circumstance must appear |Ordei under the 5 & 0 Viet, c 110. Held , 

tbit he could not be charged in execution. 
Slamnn \ Williams, 32 L O. 158. 

2. Man ted unman — A married woman taken 
m i \u i tion on i ca &a in ad action com- 
ment ed ag unst her before hu marriage is not 
entitled to bo discharged out of custody, al- 
though it anpears that she has no separate 
property, liamn v. Jones 32 L. O 279. 

3 A cause was tried in vacation, and the 
judge granted a certificate for speedy t xccution 
pursuant to the 1 W 4, c 7, s 2, judgment 
was Mgned and execution issued the following 
d ly 

Held, that the proceedings were regular, 
and th it the effect of the statute is, that execu- 
tion may issue immediately, and that it is not 
necessary that four days should elapse before 
judgment is signed Alexander v. IVtlhams, 


upon the affidavit If a ptihon an awning to 
the desuiption of trustet oi professional ad- 
vistr of the defendant t in he found a cony of 
the wilt should be left with lum, though he 
does not usuU ui tlu count) into which the 
wilt of summons was issued lirnon v 
Puuncxtt, 32 L (> 83 

ril CTMENT 

1 Venice — Wluie a declaration m eject- 
ment was mtituUd ‘ Trinity lerm, 0 Viet,” 
instead of 1 rimiy lerm, S \ ict and the 
notice, which was without date, required the 
tenant to appear in next Michaelmas Term, tlu 
court granted a rule for a judgment against the 
casual ejector Doe d Gyde v. Roe , 3 1) & L 
309* 

2 Judgment against the casual ejector — Suf- . 
jiciency qf affidavit — On a motion for judg- J 32 L O 133. 


ment against the casual ejector in ejectment it 
is sufficient if the affidavit of the service of the 
declaration, Ac , contain the initials of tenant 
in possession’s chnstian names. Doe v. Roe, 
32 L O 351. 

3 Staying proceedings against a sub-lessee 
sender 4 G 2, c. 28, s. 4 —In ejectment upon a 
forfeiture for non-payment of rent, a sab-lessee 
is entitled to a stay of proceedings, on pay- 
ment of the rent and taxes, under the 4 G. 2, 


4 Wnt of irror . — Where a writ of ffifa. 
had issued, and the sheriff had taken posses- 
sion, but the execution was rendered ineffec- 
tual by adverse proceedings m equity, and, 
after the sheriff had taken possession, a wnt of 
error was sued out by the defendant below : 
Held, that such writ was issued “ afore execu- 
tion had,” under stat. 3. Hen. 7» c. 10. 

Under the eqpstxnent of that statute, that 
where the plaintiff is delayed of execution by a 
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writ of error, and the judgment be affirmed, 
** the pereon against whom the writ of error is 
sued shall recover costa and damages for his 
delay , 1 * (extended to double coats by 13 Car. 
% st. 1 , c. 2, e. 10.) Held , that when plaintiff 
in error had not put in bail under 3 Jac. 1, c. 
8, & 6 G. 4, e. 96, s. 1, the execution was not 
49 delayed " within the meaning of the statute, 
even for the four days allowed by practice for 
putting in bail; and therefore, although the 
Judgment was affirmed, the defendant in error 
was not entitled to double costs. Newlands v. 
Holtnes , 1D.&M. 647. 

Cone cited in tho judgment: Grave!! v. Stirap- 

fton, 1 Bos. Sc P. 478. 

And see Prisoner. 

INFANT. 

See Appearance , 2. 

IRREGULARITY. 

Appeal from decision at chambers . — If a 
summons to set aside proceedings for irregu- 
larity be dismissed by a judge at chambers, 
upon the ground that the application is too 
late, the court will not interfere. Lane y. 
Newman , 32 L. O. 107. 

INTERPLEADER ACT. 

Motion to stay proceedings after interpleader 
order. — Under the Interpleader Act, 1 & 2 W. 
4t c. 5K, the court has no power to stay the 
proceedings in an action against the sheriff for 
breaking and entering the plaintiff's house, 
though consequent upon a seizure of certain 
goods, the claim to which had been decided 
m favour of the the plaintiff under an inter- 
pleader order. 

An application to stay proceedings under 
the act should bo made to the court in which 
the interpleader proceedings have taken place, 
or a judge thereof. Hoilier v. Todd, Laurie, 
and Chaplin , 32 L. O. 374. 


4. Arbitrator’s certi/leate*—* Where a verdict 
is taken at nisi pritts, subject to the certificate 
of an arbitrator, such certificate, when given, 
relates back to the time when the verdict was 
pronounced ; therefore, where such certificate 
is given in vacation, after more than four days 
from the return day of the distringas, the sue* 
cessful party is entitled to sign judgment m*» 
mediately* Cromer v. Chart , 32 L. O. 496. 

JUDGMENT AS IN CAS? OF A NONSUIT. 

1. Excuse to discharge rule nisi /or.— -An 
affidavit stating that, after notice of trial was 
given, the plaintiff was advised that he could 
not safely proceed to trial, by reason of his 
“ having inadvertently and in ignorance of an 
important fact in the case, omitted to instruct 
bis attorney,” discloses sufficient cause to dis- 
charge a rule for judgment as in case of • 
nonsuit, where there has been but one default. 
Metcatfc v. Tattersall , 32 L. O* 38. 

2. Trial by proviso. — It is no ground for 
discharging a rule for judgment as in case of a 
nonsuit, without a peremptory undertaking, that 
he the plaintiff has, since the commencement 
of the action, discovered that the debt is reco- 
verable in a court of requests. 

Quaere, whether a writ of trial can be carried 
down by proviso. — Nicholson v. Jackson , 1 
C. B. 622. 

JURAT. 

See Affidavit, 1, 2. 

JURISDICTION. 

See County Court. 

JURYMAN. 

See Affidavit, 4. 

MARRIED WOMAN. 

See Execution , 2. 

MISDIRECTION. ' 

See Trial, 5. 


JUDGMENT. 

1. Scire facias. — Title of affidavit . — An affi- j 
davit in support of an application to sign judg- 
ment for want of appearance to a writ of scire 
facias , is properly entitled as the proceedings 
on the scire facias, and not as in the original 
action. Smith and others , executors of Walter 
Smith , v. Earl qf Charleri(le t 32 L. O. 39S. 

2. Nul tiel record. — Amendment of original j 

record. — Where, on a motion for a judgment t 
on an issue of fm! tiel record, there appeared j 
an irregularity in entering the issue in the ori - 1 
ginal record, the court allowed an amendment! 
to be made, and granted the application.; 
Her ell v. Wetherell, 32 L. O. 398. , 

3. Arrest qf, when too late. — Reg. Gen. H. T., 
2 Will. 4, pi. 55.— A cause wsa tried on the < 
18th of April, in Easter Term, which com- j 
menccd on the 15th ; the distringas was re- 
turnable on the 23rd, and a motion at arrest of 
judgment was made on the 26th. *WUT, that 
the motion was too late within R. O. n. T., 
a Will 4 , ». 65, it not having been made within 
four days from the day of trial. Afoou v. 
Mobmaon, 14 H. & W. 427* 


NUL TIEL RECORD. 

See Judgment, 2. 

OUTLAWRY. 

Disabilities consequent upon. — An outlaw 
cannot maintain an application to compel the 
delivery of an attorney** bill, or to refer it to 
taxation. In re Fora, 32 L. O. 134. 

And see Distringas, 4, 

PARTICULARS OF DEMAND. 

1. The plaintiff’s particulars, in an action 
for money had and received, stated, that the 
action was brought to recover “ the sum of 13l. 
6s., for money received by the defendant as 
the treasurer of a dub, for the use of the plain- 
tiff as the drawer of the second horse in the 
Derby stakes, according to the rules of the 
said club. The defendant pleaded, that the 
money waa subscribed to an illegal lottery; 
and it was therefore held, that the plaintiff 
could not recover the 13L 6s. Held, that he 
wtft, under fosse particular s, 
back Uc am ataka of 1L 
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.Qu*re, wheflieTi where a party claims, m 
wu “* r * the whole of the stakes Sep^M on 
an illegal wager, he can recover bade his own 
stake as money received to his use by the 
stakeholder. Uearimg v. Hellmgs, 14 M. & 
”• 7i 1# 

2. Variance, — In an action for work and la- 
bour, the particulars of demand stated that the 
plaintiff sought to recover 450/. for his ser- 
vices as clerk to tke defendant, from October, 
1837, to October, 1839, at the rate of 200/. 
per annum. At the trial the plaintiff claimed 
the money for commission on business done 
by the defendant. Held, a fatal variance, and 
that'the plaintiffs could not recover under that 
particular. Law v. Thompson, 32 L. 0. 325. 

PAYMENT OF MONEY INTO COURT. 

Assault. — Justice.— Excise officer. — In tres- 
pass f or breaking the plaintiff’s close and seis- 
ing and laying hold of the plaintiff and ejecting 
him therefrom, the defendant paid 25/. into 
court, upon the sufficiency of which issue was 
joined and a verdict found for defendant. On 
motion for judgment non obstante veredicto, on 
the ground that under the 3 A 4 \V. 4, c. 42, s. 
21 , money could not be paid into court in ac- 
tions for assault and battery. 

Held, that the plea was good, inasmuch as, for 
anything which appeared on the record, it 
might have been pleaded by a justice or excise 
officer, who are not required by the rule 
Trinity Term, 1 Viet., to state the character 
which they plead it. Aston v. Perkes, 32 L. O. 
421. 


See Trial, 1. 


PAUPER. 


PRISONER. 


Charging in execution.— A prisoner in cus- 
tody under process of contempt of this court, 
is liable to be charged in execution upon a 
judgment in this court in the ordinary way. 
Wade v. Wood, 1 C. B. 482. 

PROHIBITION. 

When a suit is instituted in the spiritual 
court for defamation, for words containing both 
imputations for which an action would lie, and 
other imputations forming matter of ecclesiasti- 
cal cognizance, if the words are libelled together 
as forming one charge, and the sentence ap- 
pears to proceed on all the words, a prohibition 
will go. 

And this although the party aggrieved by 
Ike defamatory words was a clergyman : the 
rule, if it exists, that the civil and ecclesiastical 
courts have concurrent jurisdiction when 
spiritual person is aggrieved, applying only 
where he is aggrieved in his ecclesiastical cha- 
racter, as by words spoken respecting his ec- 
clesiastical ministration. Evans v. Gwyn, l D 
& M. 705. 

Cases cited ia the judgment : lfellett v. Her- 
bert, 1 Bid. 404 v Hart v. Marsh, 5 A. ft JB. 
591, 8. C. 1 N. A P. *9; Fell v. Hutobias, ( 
Cewp. 499; Ctaadea v. Walden, 9 Lev. 17 ; 
Anon, 3 Malt 74# 


RATING. 

Exemption qf societies wader t Ijr 7 Viet . e . 
36, — The statute 6 & 7 Viet, c. 36, exempts 
from the poor rate proparty occupied by socie- 
ties established exclusively for the purpose of 
science, literature, and the fine arts : they are 
to be supported wholly or in part by voluntary 
contributions, and shall not, and by their laws, 
may not, make any dividend, gift, division or 
bonus in money unto or between any of their 
members. 

Held, that to bring a society within the pro- 
visions of the act it must appear not only that 
the members do not participate in any profits^ 
but that by the rules of the society they am 
prohibited from doing so. 

Queers, Whether a religious tract society can 
be termed h literary society within the meaning 
of the act. The Queen v. William Jones , 32 
L. O. 177. 

RECOGNIZANCE. 

New trial in a cause in Common Pleas , Las* 
caster , stat. 4 A 5 W. 4, c. 62, *. 27. — On ap- 
plication, under stat. 4 & 5 W. 4, c. 62, 8. 27, 
to a superior court in Westminster Hall for a 
new trial of a cause in the Common Pleas at 
Lancaster, the recognizance “to make and 
prosecute such application,” is satisfied by ob- 
taining a rule nisi , whatever afterwards be- 
comes of the rule. Haworth v. Ormerod, 6 
Q. B. 300. 

SCIRE FACIAS. 

1. Affidavit for leave to sign judgment on re* 
turn of nihil. — The affidavit to found a motion 
for leave to sign judgment on a set. fa. on the 
sheriff ’8 return of nihil , must positively state 
that diligent attempts have been made to give 
the defendant notice of the proceedings : there- 
fore, where an affidavit, after stating various 
futile attempts to discover the defendant’s pre- 
sent residence, added that the deponent be- 
lieved, that if the defendant had had actual no- 
tice of the proceedings, he would have removed 
his goods and chattels and absconded, so as 
to prevent the plaintiff from levying execution,, 
the court refused the application. Simcox v. 

B agnail, 32 L. O. 277. 

2. It is no ground for setting aside a writ of 
sci.fa. as irregular, that there nas been no re- 
turn to an alias fi- fa. issued on the same judg- 
ment, although something nas been done under 
that writ, because this may be a subject of a 
plea to the set. fa. 

It is no sufficient answer to the sci.fa that 
a writ of Ji. fa. issued under the same judg- 
ment within a year after the judgment, unless 
it appear that toe debt was satisfied by the levy 
whiclf took place under such writ. 

A plea to a set. fa . stating as above, and that 
the sheriff entered under a writ, and seised 
goods and chattels in the defendant’s house, ie 
therefore bad, for not averring that the goods 
and chattels were the defendant's, and that 
they produced satisfaction ; also (per PaUeson » 
J-,) for averring that the writ was returned and 
filed, without adding dial there ie a record of 
such writ and return* 
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2. Another action pending for substantially 
the same cause ,— An action by A. against B., 
to recover the amount of two cheques and , in- 
terest, being at issue at the Exchequer, and the 
trial appointed for the 7th of December, a ne- 
gotiation takes place between the attorneys on 
the 6th, when it is arranged that the record 
shall be withdrawn, and that B. shall submit 
to a judge’s order for payment of the amount 
claimed on the 14th, otherwise judgment, and 
that certain proceedings ift Chancery taken by 
B. against A, shall be withdrawn. An order 
is accordingly drawn up and served. B. subse- 
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Where each plea is pleaded, although with a 
conclusion in abatement, the proper judgment 
is quod habeat executionem. Holmes v. New* 
lands , 1 D. & M, 642. 

See Judgment , 1. 

SERVICE or RULE* 

See Attachment . 

SERVICE or WRIT* 

Waiver of irregularity . — Where the service 
of a writ of summons was made more than 

800 yards from the boundaw of the proper wcur , awiI 

county, but at the time of uuch service the de- \ quen tly discovering evidence that he conceive* 
fondant said, he felt obliged to the party for [ w m enable him to substantiate his defence to 
wrving him there, and that he would not fail j the actioD , 0 l)Uins a rule to set aside the judge's 
to attend to it : IIeld t that the ^regularity in ! * — 

service had been waived. Rumtfall v. Unit , 

L. O. 303. • 

And see Distringas , 3, 4. 


SPECIAL CASE. 


order upon ‘payment of costs. These costs are 
taxed and paid to A., who afterwards brings an 
action in the court against B. for breach of 
agreement, under which the judge’s order was 
drawn up. 

, ~ - , . . - . | The court refused to stay the proceedings in 

1. Delivery of pan tea for want of serjeant s t } ie sccon( ] action, it being considered that it 

Signature. — \yhere by consent a verdict is wa9 not founded »pon the same cause of notion 
found for the plaintiff, and a special case drawn ; a8 tbe first . HWe v. Simeon, 1 C. B. CIO. 
up for the opinion of the court, and the defend- ; ^ ........ 8 T . , ~ 

V.JT* * • A i Case cited in tlio judgment: Long ml v. Dor- 

ant afterwards refuses to procure a serjeanfs | vi „ ,, n . & M i ,? 7 . 

signature thereto on his behalf, the court will; « . T ,. , _ ^ _ 

order the nostca to be delivered up to tliej . Se . e Discontinuance Ejectment, 3; Inter - 

plaintiff, unless within a certain time such sig- , pleader . 

nature be obtained. Doe dem Phillips v. Bo/- 1 trial. 

lms 9 32 I.. O. 134. j 1. Pauper plaintiff liable to the costs of the 

2. Death of defendant. — Where a case was! day . — Under rule 10 of Hilary Term, 2 W. 4, 
referred at nisi pritis to n barrister to state a a plaintiff admitted to sue in forma pauperis , 
special case, and the defendant died before the : and making default in not going to trial after 
specitd case was delivered, the court refused to 1 a regular notice, is liable to the costs of the day, 
set it aside. James v. Crane 9 32 L. O. 519. although the default be occasioned by the mis- 

special jury take of his attorney’s clerk. I lodges v. Toplis 

, f/ , . . , . « ’ , , , : and another , 32 L. O. 179- 

r* i «* *\°‘ . V n t l , e before 2 . Cause called on in the absence of plain - 

t *, ru ^ tla >; s nftcr no V c ? tiff's attorney . — The plaintiff in an action of 

trial, and more than six days before the sittings c £ m> con . h avinsr been nonsuited in conse- 
or w ic notice had been given, the defendant q Uence 0 f the accidental absence of his attor- 
obtamed a rule for a special jury, but the offices the court granted a new trial on payment 
being dosed during the haster holidays an ap- ! of co8t8 as between attorney and client, it ap- 
Jm ,i i to nominate could not be obtained earing that an otl,er action might be barred by 
til! the day lieforo the sittings, when the rule the Statute of Limitations, and the plaintiff be 
and an apjKimtmcnt for a aubsequent .lay were thero , pre duded from taking ulterior pro- 
*•"» “ lone two -eedings. Ay ling y. Golding, 1 C. 13. G35. 

, If heydays had not inter- 3< Inefficiency of damages. -The court will 


Insufficiency of damage 

not allow additional affidavits to be hied in 
support of a motion for a new trial, after tbe 
m.uucen no eucn lacnes as expivation of the time for moving. In an ac- 
to discharge the rule. Gur- ; tio ' n against a surgeon for negligence, whereby 
.. u. 2.>4. ! p| a *, nt |g lost bis leg, a verdict being found 


vened the rule might have been obtained and 
served on tlic day after Good Friday. 

Held, That them had been no such laches as 
toSnduce the court 
ney v. Gurney , 32 L 


STAYING PROCEEDINGS. 


j for the plaintiff, with hominal damages, the 

1. Action in the name of nominal plaintiff icith - 1 refused ** S™ 1 * , a , newr * r i a1 ’. * h « J ud «« 

a L iL m 1 i m * . - 1 i nttiMnif *Ynntg«An himspir ftatun*n \vj(q tll£ VCT* 


out hit authority . — By deed of separation be- 1 having expressed h«mM 1 fsat».fied w>^ 
tween husband and wife, the husband cove- j d,c ** Gibbs v. Tunally, 1 C. B. 640. 
an annuity to a trustee for the 


Ranted 


to pay i 
ife. 


uso of the wife. The annuity being in arrezur, 
*nd the trustee refusing/ upon indemnity, to 
sue the husband, an action was commenced in 
the trustee’s name, but without his authority, 
for the recovery thereof. Under these circum- 
stances the court refused to stay proceedings 
at Uie instance of the defendant. Amster v. 
tMkrnd, 32 L. O. 229 . 


Cases cited in the judgment : Rendall v. Hay- 
ward, 5 N. Ca. 424 ; 7 Scott, 407 ; 2 Arn* 
14; Hayward v. Newton, 2 Stra. 940. 

4. Payment of costs .— A rule to discharge a 
rule for a new trial, on the ground that the 
party has neglected to pay costs, is a rule nisi, 
which makes itself absolute, unless cause be 
shown within a limited tame, Phillips v. War-* 
res, 3D.&L 301. 
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5. Misdirection . — 3. being indebted to the 
defendants, who had acted as bis solicitors, in 
a large sum of money, they, before his bank- 
ruptcy^ received certain sums belonging to 8, 
from nis agent, and applied them in discharge 
of their claims upon nun, S. having after- 
wards become bankrupt, and his assignees 
having brought an action against the defend- 
ants to recover this gurney as money had and 
received to their use as assignees, tne learned 
judge told the jury that, if the defendants be- 
fore the bankruptcy actually received the 
money to the use of tne bankrupt, they held it 
after the bankruptcy to the use of tne assig- 
nees, who were entitled to succeed on the issue 
of non assumpserunt . Held, that this was a 
misdirection, and that there ought to be a new 
trial, unless it was clear that tbe jury were not 
misled, and that it was afterwards explained 
away. Pennel v. Aston , 14 M. 8c W. 415. 

And see Amendment . 

0. Reduction of damages. — On showing 
cause against a rule nisi for a new trial, on the 
ground of misdirection, the plaintiff’s counsel 
consented to abandon that part of his demand 
to which the misdirection applied ; tbe court, 
without the assent of the defendant, discharged 
tbe rule for a new trial, and made the rule ab- 
solute as a rule for reducing the damages. 
Moore v. Tuckwell , 1 C. 13. 607. 

Cases cited in tlio judgment : Kdtuondson v. 

JVJ ticlirll, 2 T. It, 4 ; Twigg v. Ports, t C. M. 

8l It. 89 ; and see Crease v. Burrett, ib. 911* ; 

5 Tyrwh. 453. 

WARRANT OF ATTORNEY. 

Not duly fifed , void. — Money bad and re- 
ceived by assignees against execution creditor. 
Judges order for admission of documents. 

A warrant t>f attorney, which is not filed 
within the period prescribed by the 3 (Jeo. 4, 
c. 39* is void against the assignees in bank- 
ruptcy of the debtor, although judgment be 
signed and execution issued on it before the 
commission of the act of bankruptcy. In such 
a case, the assignees may maintain money had 
and received against the execution creditor, to 
whom the goods were assigned by the sheriff' 
in specie, at an appraised value. A judge’s 
order for the admission of documents in evi- 
dence referred to a notice served by the defend- 
ant’s attorney, dated 4th March, 1845. The 
notice produced was dated the 1st March ; but 
the plaintiff’s attorney stated that it was the 
only notice served in the case. Held , sufficient. 
Bittleston v. Cooper , 14 M. 8c W. 399. 

WITNESSES. 

Discretion in examining on interrogatories . — 
Costs qf keeping witness in England. — The hav- 
ing obtained an order to examine on interroga- 
tories, does not preclude a plaintiff from de- 
tuning the witness for a vied voce examination 
at the trial, and where the defendant has 
obtained an order to postpone the trial, and 
subsequently to stay all proceedings upon pay- 
ment of the sum sought to be recovered and 
costs, he is hound to pay the expenses of the 


detention from the postponement up to the 
time of settling the action. Evans v. Watson 
and another , 32 L. 0. 278. 

See Commission . 

WRIT OF INQUIRY. 

Under-sheriff. — Signature to certificate under 
3 4 Viet. c. 24. — In an action for a malicious 

prosecution, where the writ of inquiry is in the 
usual way directed to the sheriff, but the exe- 
cution thereof takes place before the under- 
sheriff, the certificate endorsed under the 3 8c 4 
Viet. c. 24, and signed in the name of the 
sheriff is sufficient. Stroud v. Watts , 32 L. O. 
302. 


RECENT DECISIONS IN THE SUPK- 
* IllOll COURTS. 


REPORTED 1!T BARRISTERS OF TUB 8BVBRAL 
COURTS. 

Queen’s ttenrft. 

(Before the Four Judges.) 

Goodal v* Lowndes. 

ASSUMPSIT. — COM I* ROM l HH OF INDICTMENT. 

A. teas indicted for disobedience to an order 
for payment of money under a bastardy 
order ; he compromised the indictment by 
paying the parish money and the costs, lie 
afterwards had reason to think that the in* 
diettnent could not have been tnaintained* 
and he brought assumpsit to recover back 
the moneg he had paid. Held, that the ac- 
tion was not maintainable . 

Til is was an action of assumpsit tried be- 
fore Lord Chief Justice Tindal, at Stafford, 
when the following circumstances appeared in 
evidence : — The plaintiff had been summoned 
before the sessions on the charge of being the 
father of a bastard child. The sessions thought 
the charge proved, and made two orders for 
payment of a certain sum of money to the 
parish, with costs. The orders were disobeyed, 
and the plaintiff was then threatened with an 
indictment for disobedience to the orders, and 
the indictment was actually preferred, ITie 
plaintiff then became alarmed, and entered into 
a compromise with the parish authorities, 
under which he paid a sum of 60/., composed 
of 30/. for parish money and costs thereon, and 
50/. for the costs of the indictment. Home 
time after he had paid the money under this 
compromise, he found reason to believe that 
the orders of the sessions were bad, and never 
could have been enforced. He then brought 
this action to recover back the money he had 
paid under these circumstances. When the 
case came on for trial and these facts had been 
roved. Lord Chief Justice Tindal expressed 
is opinion that the action could not be main- 
tained. He therefore nonsuited the plaintiff^ 
but gave him leave to move to enter a verdict 
for the whole sum, if tbe court should think 
the action maintainable. 
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Hr. Wkatdp mow moved accordingly to en- 
ter the verdict for the plaintiff for the tom of 
90f« The money here wa m paid under the 
coercion of the indictment, ana being so, there 
are several cases which show that it inay be re- 
covered back. Theam v* beaper* is an autho- 
rity So that effect. There an action of eject- 
Bffit having been brought, the defendant in 
action served the plaintiff with notice that 
he should proceed against the plaintiff for pe- 
nalties incurred by him under the Turnpike 
Act. The plaintiff upon that offered a com- 
promise, which was ultimately accepted. The 
plaintiff gave up his claim to the land, and paid 
50/. for the costs. When the period limited 
by the Turnpike Acts for bringing * the action 
for penalties had expired, the plaintiff brtmght 
an action to recover back the 5(>/., ‘and alsoj 
took proceedings to set aside the agreement ! 
under which the action of ejectment had been 1 
stayed. Lord Chief Justice Tindal left it toj 
the jury to say whether the 50 /. had or not 
been paid under the coercion of the fear of the 
action for penalties. The court, on motion for 
a new trial, held that the case was rightly left 
to the jury, and that the plaintiff was entitled 
to recover. Townsend v. Wilson* and Chap - 
pelt v. Poles* were to the same effect. The 
same rule was laid down in Williams v. 
Hedley , 4 Felham v. Terry* and all these autho- 
rities were recognised in Keogh v. Leman / 
where this court laid down the broad rule that 
a compromise of an indictment in a case where ; 
the subject matter of indictment related equally 
to a private right and to a public offence, was 
not illegal, but might form the consideration 
for an action of assumpsit. The learned judge 
ought therefore to have told the jury in this 
case, that if the money had been paid under 
the coercion of the indictment, it might be re- 
covered in thii form of action. 

Cur. adr . rult . 

.Lord Denman , C. J., now delivered judg- 
ment, and, after stating the nature of the case 
and the objections which had been raised to 
the learned judge’s direction to the jury, said : — 
It docs not appear that the defendant did any 
thing towards procuring the payment of this 
money. He merely indicted the plaintiff, 
wjiich he had a right to do, and which of itself 
cannot form a ground for the present action. 
If it is urged tliat the agreement to com- 
promise the indictment was corrupt, then the 
plaintiff being in pan delicto, cannot recover. 
The plaintiff here was himself the party moving 
to this compromise, by which he must now 
abide. 

ltule refused. 


I SsctegRtr* 

! Steadman v. Hockley . Trinity Term, June 
; i8i6. 

I CERTIFICATED CONVEYANCER. — LIEN. 

A certificated conveyancer has no lien a % 
deeds, fyc. delivered to him for work done 
“with and in respect of” them. 

Semble, per Alderson, B., otherwise if the 
work is done upon them . 

Tina was an action of detinue for deeds;, 
writings, &c. The defendant pleaded, that he 
was a practising conveyancer certificated ac- 
cording to the statute in that case made and 
provided, and as such certificated conveyancer 
entitled to certain fees and reward in respect of 
work and labour done by him in his said pro- 
fession and business ; that the plaintiff de- 
livered the said deeds, writings, &c. to the 
defendant, for the purpose of enabling the de- 
fendant to do and transact divers affairs and 
businesses, as such certificated conveyancer 
for the plaintiff, with and in respect of the said 
deeds, writings, &c. for certain reasonable fees 
and reward to be paid by the plaintiff to the 
defendant in that behalf. That he the defen- 
dant received the deeds, writings, &c. from the 
riaintiff, under and by virtue of the said de- 
ivery, and for the purpose and on the terms 
aforesaid ; and the same have ever since re- 
mained in the possession of the defendant. 
The plea then averred, that the defendant did 
do and transact divers affairs and businesses 
as such certificated conveyancer, with and in 
respect of the said deeds, writings, Ssc. ; and 
that there was due to the defendant from the 
plaintiff' as reasonable fees and reward for his 
work and labour, as such certificated convey- 
ancer, in doing and transacting fhe affairs and 
businesses aforesaid, the sum of 5/. 11s. 10</., 
by reason whereof, the defendant was and still 
I is entitled to hold the said deeds, writings, &c. 
as and for a lien for the said sum of money so 
due, and owing. to him a9 aforesaid; where- 
fore, the defendant hath detained, aud still de- 
tains the same as he lawfully might, &c. To 
this plea the plaintiff demurred. 

Bivill in support of the demurrer. The 
question here raised, is, whether a certificated 
conveyancer has a lien on deeds for work done 
in respect of them. A claim of lien can only 
arise where a party has expended his labour 
and skill on a particular chattell. Scarfe v. 
Morgan, 4 M. aud W. 282. In Sanderson v. 
Bell, 2 C. and M. 304, it was held, that an 
auctioneer to whom a mortgage deed had been 
; delivered, for the purpose of obtaining pay- 
I ment of the principal and interest due thereon, 
j had no lien on the deed, in respect of his trou- 


• 1 Man, * Or. 747. 

* 1 Camp. 396. f 2 Mw, & Weis. 867- 
d 8 East. 378. 

• 1 Term Rep. 787 n., Cowp. 31p. 
r Norn. Keir v. Leman, Jur. Sept. 21, 1844. 


ble in making applications. Hollis v. Claridge, 
4 Taunt, 307 , will be relied on by the other 
side. There it was held, that every one, whether 
attorney or not, has by the common law a lien 
on the epecific deed or paper delivered to him 
to do any work or business thereon. But tba t 
cnee must be considered as overruled by sub- 
sequent decision* 

JJdall contra. A certificated conveyancer 
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maw maintain an action for his fees; Poacher 
ftorraa, 5 D. and R. 648, and if so, he may 
detain the deeds until the fees are paid. A 
specific lien exists whenever a chattel is bailed 
to a party to exercise bis labour upon it, so 
that in parting with the chattel he parts with 
his labour. Thus a jeweller, who weighs or 
examines a jewel, has a lien on it. In like 
manner, an auctioneer has a lien for com* 
mission on the chattels which he sells. Wil- 
Homs v. Millington , 1 H. Black. 85. A lien 
attaches immediately a chattel is delivered, for 
the purpose of work being done upon it. Ex- 
parte Ockmden , l Atk. 235. In Ex parte 
Orore, 3 Bing. N. C. 304, it was held, that 
the commissioners who take acknowledgments 
of married women, have a lien for their fees on 
the deeds executed, the certificate of the ex- 
ecution, and the affidavit of verification. San- 
derson v. Bell is distinguishable, because in 
that case there was no agreement that the 
auctioneer should lie paid. The present ques- 
tion was raised in Phillips v. Robertson, 4 Bing. 
10G, but not decided. The pica alleged, that 
the deeds were delivered to the defendant to do 
business with for certain reward, which im- 
parts a condition precedent. Chase v. West- 
more , 5 M. and Sel. 15(>, [Alder son B. The 
plea does not state that the defendant expend- 
ed his labour on the deed. If he had written 
an opinion on the hack of it, it might be diffe- 
rent.] In that case he might haw been liable 
to an action for spoiling the deed. 

Bov it i was not called upon to reply. 

Pollock , C. li. The plaintiff is entitled to a 
judgment. The doctrine of lien is correctly 
stated by Tindal , C. J. in Bf cation v. Hancock , 
4 C. & l\ 153. That was an action for stereo- 
type plates, which were put into the hands of 
a printer for the purpose of having work done 
m respect of ttfetn ; nut it was never suggested 
that there was a right of lien independent of 
custom, and the custom not having been prov- 
ed, the jury found against the claim of lien. 
Nobody appears to have suggested a right of 
lien at common law, because something had 
been done in respect of the plates. ! tindal , 
C. J. there lays down what 1 think is the cor- 
rect rule. 4m This is not the case of a lien 
claimed by a person who has bestowed labour 
or expended money upon an aiticle, and who 
may detain it until he is paid. Everybody 
knows that by the common law a man may de- 
tain the commodity upon which lu* has bestow- 
ed labour or money. But this is a claim of a 
larger lien, and those who seek to establish 
such a lien, must show a course <*f dealing so 
general and uniform, that persons must lie 

2 o*ed to form their contracts tacitly on the 
rstanding that there is mkIi an usage.” 
The case of a jeweller who examines a dia- 
mond, or that of a person to whom corn is 
sent to be measured, or the doing something 
to an article by which its value is apparently 
increased, are fallacious in this respect, be- 
cause in reality the claim of lien arises from 
labour bestowed on the article itself. Where 
the jewel is weighed, what labour has been be- 


stowed is expended on the lewd itself. So 
with respect to corn measured, the labour bag 
been bestowed on the com. An ingot of gold, 
the assay of which has been made, is rendered 
more valuable, because yon know what it is, 
and can certify what it is, and how it differs 
from the standard. So a jewel which has 
been weighed will fetch a better price, if you 
can warrant its weight. In like manner com 
is in a more saleable condition when its quan- 
tity has been ascertained. In reality, all those 
instances are not exceptions to tne general 
rule, for they are cases in which labour has 
l>ecn bestowed on the article itself. As, there- 
fore, m the case of Bleadon v. Hancock , it was 
held, that although something was done in re* 
sped of the aiticle, still there was no lien upon 
it, it &eras to me, upon general principles, that 
in this case a conveyancer has no lien upon 
1 documents, merely because he has transacted 
| business in respect of them. 

, Alder son. B. This is a lien claimed at 
| common law, and it is confined to those 
! articles upon which the labour of the party has 
! been expended. It does not appear from the 
plea that any labour was expended on the 
articles in question. 

Rolf* , B. 1 cannot say that I quite concur 
in the application of the principle to all the 
cases which have been put. 'With regard t£ 
the weighing of a diamond, I think it is rather 
straining the reason, to say that the article is 
thereby made more valuable. 

Plait, B. Concurred. 

Judgment for plaintiff. 


COMMON LAW SITTINGS. 


Hxrficqucr of $1**?*/ 

iv Muinuna. 

In Term • 

1a( Sitting, Tuesday . , , Nov. 3 

Sail Sitting, Tuesday • , . .10 

3rd Sitting, Thursday . • . .19 

IN I.OMJQK. 

1st Sitting, Friday .... Nov. G 
t?i*d Sitting, Tuesday .... . 1 T 

( And hy Adjournment ) . Wednesday 18 

After Term . 

IN MIDDX. LSI X. IN LONDON. 

Thursday . . Nov. | Friday . . Nor. 27 

• (To adjourn only.) 

The Court will sit in Middlesex, ut Nisi j’rius in 
Term, by rdjournraent, from day to day, until the 
causes entered for the respective Middlesex sittings 
are disposed of. 

The Court will sit, during sad after Term, at ten 
o'clock. 
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NOTES OF THE WEEK. 

ecclesiastical courts. 

Wr observe t] 
the committee of tl 
nominations of Protestant Dissenters, at which 

the following resolutions were adopte d v — 

“ l. That this committee have received with 
pleasure a communication from the Society for 
the Abolition of Ecclesiastical Courts/ bythrir 
Secretary, the Rev. Edward Muscutt. 

“ 2. That in the general object of that Stf- 
ciety the committee concur, as— whether they 
consider the origin, the number,' the jurisdic- 
tion, the judges, the proceedings, the patron- 
age, the appellant tribunals, the exqenA, the 
enormous powers,— or the intolerant nature, ob- 
jects, or, operations of those courts, (and having 
considered the report of the commissioners ap- 
pointed by the crown td examine into those 
cdbrts,)— theymirtt, as ordinary members of the 
community, and especially as Protestant Dis- 
senters, unite with many eminent lawyers and 
distinguished statesmen in regarding them as 
incompatible with any liberal and enlightened 
jurisprudence, and as injurious both to reli- 
gious liberty and the public good. 
m **3. That this committee therefore express 
cordially their wishes for the success of the in- 
tended endeavours for their abolition ; that they 
will recommend the general body of deputies 
to present a petition to both Houses of Parlia- 
ment expressive of their opinions, and depre- 
cating the continuance of such establishments, 
•and will cherish a hope that the legislature in 
the approaching session will accomplish an im- 
provement long and ardently desired; and 
that her Majesty’s present government will add 
to many useful and patriotic exertions their 
decided patronage and support to all efforts for 
the thorough reform, or rather for the entire 
abolition of the ecclesiastical courts.” 

These resolutions come from an active and 
influential body, which in the next session may 
be expected to support a reform that in vari- 
ous modes has been repeatedly before parlia- 
ment. * 

EXAMINATION OF ATTORNEYS. 

It is expected that the examination will take 
place a few days earlier in the next term than 
heretofore. By the 4th sect, of the rules of 
Hilary'lhffim, 1836, fl the examinations were to 
be held on such days (being within the fast ten 
tfqsqf Term)uth* examiners or any five of 
Atm should appoint.” In the new rules of 
ttbuiter Term, 1846, the words € * being within 
the last ten days of terin ** are omitted. We 
understand that the former practice will he 
ijPhwed iE closely* as possible, but that in 
uWnitaM Term, when the annual regUtra- 
taket.pkcej. it wffl be con* 
rig exramatmu a few days 
eanHkf ' iwual;"mnd frnalr been' fixed for 
fVtmetSky, the 11th November, Each candi- 


date will have notice according to the address 
he may have left at the Law Society. 


^ THE 

in' the Legal Observer before any other 
tion, but in the comments upon the 
cases they.are, usually referred to as appearing 
in some otKez* reports. It is proper to mention, 
[injustice to our Exchequer reporter, that in 
the Legal Observer of the 3rd October, p. 525, 
the important case relating to the form of plea 
of payment of money into court ( Lowe v. 
Steele) is cited as if it had only been published 
in the September number of the Law Journal, 
whereas it appeared in the Legal Observer of 
the I5th August, one fortnight before. 

The notes on important cases ’ are designed 
as commentaries accompanying the Digest of 
Cases, but the commentary generally appears as 
soon as the report is published, in order that 
our readers may have their earliest attention 
called to the subject. 

The articles of “ Lex ” not having been exe- 
cuted until July, although he entered the ser- 
vice of the attorney in the previous Term, we 
apprehend he cannot be examined in Trinity' 
Term. We cannot say what the court might 
order under any urgent circumstances winch 
may be stated when the time arrives. 

in answer to the inquiry relating to the case 
ex parte Reynolds , (p. 519, ante), so far as we 
can yet inform our correspondent, we may 
mention, that in ex parte Nicholls, (10 Jur. 
482), the chief judge, speaking of §§ 46 & 55 
of 1 & 2 Will. 4, refused to decide, that in no 
case would the party be exempt from the pay- 
ment of the 20/. and 10/. In ex parte Buch- 
anan, re Birley, July 13, the clflef judge gave 
the bankrupt’s solicitor priority as against the 
office fees of *20/. and 10/. for his bill of costs ; 
the fiat, however, had been sued out by the 
bankrupt himself, — no creditors’ assignees had 
been chosen, and subsequently the bankrupt 
had obtained his certificate. These fees were 
paid under the 46th and 55th sections. It 
would seem, therefore, that, under very special 
circumstances, the court, in the exercise of its 
discretion , considers itself as possessing the 
power of ordering the fees under § 46 to Ifc 
returned, or, in some cases, of not insisting^ori 
the payment. It is, probably, a power Wttldk 
will be very rarely exercised. • ■•**•#* 

We expect to be prepared by next wedt^sMk 
an article on the Jurisdiction of the NewSmffi 
Debt or County Courts. The points motioned 
by w Vindex '* and <4 V. L.” shall then be con? 
sidered. 

4 ‘ A. B.” is informed by several of toxt lpfr 
respondents, that the fee of Is., fonrieiiy $>aid 
to overseers on churning to vote* is ihmsdlg 
the Registration Act* 6 Viet. c. 18 * #. m*>*yd* 

“ An Unfortunate” is Teferrcdtq Me 
“ Digest of Examination Questions,” second 
edition, and the /* Articled Clerks* Manual?* 

“jar* 
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■' Quod mafia m& net 
Pert!n»t,«t nsscire malum *tt, agttams*." 

Hoiut. 


JURISDICTION OF THE NEW 
COUNTY COURTS. 

In our summary of the provisions of the 
Small Debts Act prefixed to the act it* 
self,* occasion iras taken to remark, that 
the clauses relating to the jurisdiction of 
the courts were scattered through different 
parts of the act, so as to require those sec- 
tions to be brought into juxta- position in 
order to form any adequate notion of the 
intentions of the legislature. Upon se- 
lecting and arranging those clauses, they 
will be found, in some instances, to have 
been framed in so slovenly and unintelli- 
gible a manner as to admit of great doubt 
with respect to the nature and extent of 
the jurisdiction which the new tribunals 
are meant to exercise. As it seems to be 
generally supposed, however, that the act 
is to be inflicted on some portion of the 
country early in the next year, it is ex- 
tremely desirable that the jurisdiction of 
the new courts should be correctly under- 
stood, so far as those who concocted the 
measure have rendered their design intel- 
ligible. The following observations arc 
intended to afford our readers such assist- 
ance on this point as a careful considera- 
tion of the statute enables us to offer, but 
many of the difficulties that suggest them- 
selves are of a nature so formidable, that 
they can only be overcome by legislative 
interference, the more especially as the 
read which leads to judicial decision is 
barred by prohibiting any appeal to the 
superior courts. 

The first question which suggests itself, 
at r egar d s the jurisdiction of the courts 
about to be established, is, whether they 
ate to exercise a concurrent or an erclumve 


Ante. p. Uff. 

Vok xxxn. Nm aft. 


jurisdiction? We apprehend it wlH be 
found that the late act does not create any 
exclusive jurisdiction. It is an admeto> 

1 edged principle of construction, that At 
jurisdiction of the superior courts can only 
be ousted by express words or necessary 
intendment,” and no provision wiH be 
found in the statute prohibiting a caltar 
from bringing his action in the superior 
courts, whatever may be the nature or pe- 
cuniary amount of his claim. The oe> 
privation of costs is the penalty which the 
act threatens to inflict on the suitor who 
prefers the courts in Westminster Hall, to 
the luxury of cheap law, as about to ba 
administered in the new County Courtt. 
The 120th section provides, that if an ac- 
tion shall be brought in any of the superior 
courts, for any cause (with a few specified 
exceptions) for which a plaint might have 
been entered in the now courts, and a ver- 
dict shall be found for less than 20/. in any 
action founded on contract, or less than tl 
if the action he founded on tort, the plain- 
tiff is to have judgment for tho amount of 
the verdict, but no cotta. If the plaintiff 
think fit, however, to disregard the con- 
sideration of being reimbursed for his out- 
lay in proceeding to trial, he is not pre- 
cluded from proceeding in one of die su- 
perior courts, in the same manner as if 
the 9 A 10 Viet. c. 95 had never been 
passed. The jurisdiction conferred on dto 
new courts is in strictness concurrent wKb 
that Exercised by the superior courts t/S 
law, but it is not co-extensive, for wa «* 
certain actions expressly except'd fflflp 
the cognizance of the courts aattMMffff 
under the late act. 

Before adverting (o the Mupfifi uffK 
it will be convenient to raffifr to tba 4bb- 


* Dwarria’ Treaties on the Statutes, p. 
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Jurisdiction of th$ New. County Courts, 

scribed in the 58th section, which enacts, 
that “ all pleas of personal actions, where 
the debt or damage claimed is not more 
than 20/., whether on balance of account 
or otherwise, may be liolden in the County 
Court without writ, and all such actions 
brought in the said court shall be heard 
and determined in a summary way in a 
court constituted under this act and accord- 
ing to the provisions oP this act." It might 
seem From the language of this section, that 
the court constituted under the act is not 
the County Court, and that although ac- 
tions for debt or damage not exceeding 20/. 
may be brought in the County Court, such 
actions arc to be determined in the court 
constituted under this act. The section 
concludes with a provision, that “the 
court" (not specifying ivhick court,) 
44 shall not have cognizance of any action 
of ejectment, or in which the title to anj' 
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tinction between the “ancient jurisdiction 
of the County Courts and the “summary 
jurisdiction 99 created by the statute 9 & 10 
Viet. c. 9.5. The first section of that act 
recites, that 44 the County Court is a court 
of ancient jurisdiction, having cognisance 
of all picas of personal actions to any 
amount, by virtue of a writ of justicics 
issued in that behalf." And the third sec- 
tion enacts, 44 that every court to be holden 
under this act shall have all the jurisdic- 
tion and powers of the County Court for 
the recovery of debts and demands as al- 
tered hy this act throughout the whole dis- 
trict for which it is holden," 'and this sec- 
tion concludes by enacting, tllat 44 every 
court to be Jioldcn under this act slfall be 
a Court of Record,” a provision, * be it re- 
marked, which essentially alters the an- 
cient constitution of the County Court, 
which was not a Court of Record, 1 and 
therefore, as observed by Lord Coke, a 1 corporeal or incorporeal hereditaments, or 
writ of false judgment lies of a judgment 1 to any toll, fair, market, or franchise, shall 
there, and not a writ of error/ 1 The 4th 1 he in question, or in which the validity of 
section provides, that “for all purposes, I any devise, bequest, or limitation, under 
except those whith sholl he within the juris- J any will or settlement may be disputed, or 
diction oj the courts hot, ten voder this mt, 'for any malicious prosecution, or for any 
Uh? County Court shall be liolden as if this ; libel or slander, or for trim, con., or for 
act had not passed." The introduction , seduction, or breach of promise of mar- 
into these clauses of the sentences printed' ringc.” Although it is not very clearly 


in italics renders the sense so extremely 
obscure, that there is great difficulty in 
determining to what extent the ancient 


expressed, we apprehend that it is meant 
to deprive the courts 44 constituted under 
1 the act " and not the ancient County Court 

‘ _»• , • * x' • 


jurisdiction and power of the County ! proceeding by virtue of a i writ of justicics 


Court is intended to he preserved or trans- 
ferred to the newly created tribunals. 
Those who framed the act prid>ftl>Iy meant 
to preserve fho •• ancient jurisdiction " of 
the County Court in every ease in which 


or otherwise, of all jurisdiction in respect 
of the particular actions enumerated in the 
proviso, and this construction is fortified 
by the fact, that the County Court was 
never competent to deal with any ques- 


its continued existence was not ineon- 1 l j on of title, « ncl was ousted of its jurisdic- 
sistent with the exercise of the “summary ! lion "hen title was even collaterally put in 
jurisdiction M created and defined by sub- ' isSl,c/ The instances in which jurisdic- 


sequent sections of the statute. Hut ifl tion is withheld from the courts 44 consti- 
such wore the intentions of the fi amors ofj tut<? d under the act ” appear to have been 
the act, they have failed to express selected with as much caprice as judg. 


those intentions with tolerable clearness 
or. accuracy ; and it remains for the newly- 
appointed judges, whom the Lord Chan- 
cellor may please to select from the count- 
less host of forensic aspirants, to put such 
a construction on the vague expression “as 
altered by this act," in the 3rd section, ns 
will render it consistent with the other 
provisions of the statute, without violating 
the rules of grammar or common sense. 

The 41 summary jurisdiction " to be ex- 
ercised in the new County Courts is de- 


• Vide Bsc. Abg. tit. 
4 4 Inst. 266. 


County Courts. 


ment. Several of the excepted actions 
arc those which fall peculiarly within the 
province of a jury to dispose of, in which 
questions of law seldom arise, and which 
do not often present an occasion for con- 
flicting testimony. On the other hand, in 
the trial of actions for breach of covenant, 
false imprisonment, nuisance, fraud and 
misrepresentation, negligence by bailees, 
and cases involving title under fiats in 


* 2 Inst. c. S, p. 311. Common v. Smallwood, 
3 Lev. 204 ; Tbmiswood r. Pattnau, Tria. T., 
1846; 15 Law Jour. 231 ; 32 Leg. Obs. 326, 
C. P. 
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lattkimjrtcy, action* on aad the 

cteaa or actions known as "running down 
cases/* all of which are within the eogni* 
nance of the new courts, the most difficult 
and Important points of law constantly 
arise, or a jury is called opon to decide 
between statements of the most contradic- 
tory nature. 

Leaving the consideration of the cases 
excepted from the new jurisdiction, we re* 
turn to those in which “ the courts con- 
stituted under the net ” are to exercise a 
concurrent jurisdiction with the superior 
courts. The 128th section enacts, that 
all actions and proceedings which before 
the passing of the act might have been 
brought in any of the superior courts J 
"where the plaintiff dwells more than] 
twenty miles from the defendant, or where 
the cause of action did not arise wholly or in 
some material point within the jurisdiction 
of the court within which the defendant 
dwells or carries on Ins business at the 
time of the action brought, or where any 
officer of the County Court shall be a 
party/’ may be brought and determined in 
any such superior court, 44 at the election 
of the part} suing or proceeding, as if this 
act luul not been passed/’ Under this 
provision, in any of the three events con-] 
templated, namely, — where the plaintiff 
and defendant dwell more than 20 miles 
from each other, or the cause of action I 
does not arise within the jurisdiction, or 1 
an officer of the County Court is plaintiff' 
or defendant, •the plaintiff has the option 
to proceed either in the County Court or 
in one of the superior courts. The act is 
silent as to the means or the tribunal by 
which the facts upon which the option 
arises, if disputed, are to be determined. 1 
We presume that it is intended, that after, 
a plaintiff has exercised his option, brought 1 
his action in the superior court, and ob- » 
t&ined a verdict, he may be met by an] 
application to deprive him of costs, on the 
ground that the defendant’s dwelling place 
was within 20 miles, or that the cause of 
action did not arise wholly or in some ma- 
terial point within the jurisdiction. An 
able correspondent has suggested, that the 
provision enabling a plaintiff to bring his 
action in the superior court irrespective of 
the amount claimed, " where the cause of 
action does not arise wholly, or in some 
material point, within the jurisdiction of 
the court within which the defendant 
dwells or carries on his business/’ is ap- 
plicable in every case to actions on Milt 
of exchange, promissory notes, and spe- 


rialtie* became t&je 

in wich cate* the came ofaetior; pain## 
be said to arise in any particular district 
and the idea of locality cannot be accu* 
rately attached to such instruments. “ We 
are disposed to think, however, that the 
introduction of the words € or in someuty 
Serial point ’ into the danse, will prevent it 
from being fairly open to the construction 
for which our correspondent contends# 
The decisions of. the superior courts, with 
regard to the instruments referred to, only 
establishing, that it is impossible, in actions 
founded on st)ch instruments, truly to aver 
that tne cause of action is confined to a 
single# county ; but no case determining, 
that w here a bill or note is drawn, accepted, 
or indorsed, or a specialty executed, in a 
particular locality, the cause of action can- 
not be said to arise in 14 some material 
point, *’ within that locality. The clause, 
however, is framed in such n manner as to 
afford ample room for reasonable doubt on 
this nml many othci points. 

The 121)th sec tion, already adverted to, 
confirms the exceptive provisions of the 
clause immediately preceding, by enacting. 
44 that if any action shall be commenced 
after the passing of this act in any of her 
Majesty’s Superior Courts of Record, for 
any cau^e other than those lastly hereinbe- 
fore specified, for which a plaint might have 
been entered in an} c ourt hidden under this 
act, and a verdict shall be found for the plain- 
tiff for a sum less than 20/., if the said action 
is founded on contract, or less than 5/. if it 
he founded on tort, the said plaintiff shall 
have judgment to recover such sum only, 
and no coda ; and if a verdict shall not be 
found for the plaintiff, the defendant shall 
he entitled to his costs as between attorney 
and client, unless in cither case the judge 
who shall try the cause shall certify on the 
back of the record, that the action was fit 
to be brought in such* superior court/' 
The obscurity which pervades other parts 
of the act is consistently retained in this 
most important section I Three distinct 
events are contemplated in the earlier por- 
tion of the clause, viz. -1st, a verdict for 
the plaintiff for less than 20/., in an action 
on contract ; 2ndly, a verdict for the plain- 
tiff for less than 5/., in an action in tort ; 
and 3rdly, a verdict for the defendant* In 
the first or second case the plaintiff into 
have judgment for such sum only, and no 
costs. In the third event contemplated 
the defendant is to be entitled to has costs 
as between attorney and client; bat then 
1 comes the proviso, “ unless in either case" 

ddS 






eases does it here refer?'! And 
again, suppose the judge to certify that 
the action was fit to be brought in the su- 
perior court. What is to be the conse* 
quence of such certificate if the verdict 
hat been for the plaintiff or if it has been 
for the. defendant ? We presume the in- 
tention is, that if the verdict be for the 
plaintiff, and the judge certifies* the plain- 
tiff is to be entitled to costs as in ordinary 
cases $ arid the defendant, if the verdict be 
for the defendant* after such certificate, is 
to be entitled to the usual costs as between 
party and party, and not the costs as be- 
tween attorney and client, to which lie 
will be antitied where the judge does not 
certify. We presume all this, because we 
can conceive no other intention consistent 
with reason or justice, but our readers will 
judge how far the language of the clause 
justifies such a construction. One of our 
numerous correspondents has suggested 
another question of considerable interest, 
arising upon the section last cited, taken 
in connexion with clause 91, which, it 
will be remembered, enacts, that “ no at- 
torney shall be entitled to have or recover 
more than 10*., unless the debt or damage 
claimed shall be more than or more 
than lo*« in any case within the summary 
jurisdiction given by this act.*' Now an 
attorney con only recover for Ins fees and 
costs against his own client, although when 
Such fees aud costs are recovered from the 
adverse narty, he is entitled to retain 
•them, and the first point which suggests 
itself is, whether when an action is brought 
in one Of the superior courts in a case 


courts# Moreover, the 1 literal acoleof 
“ fee* and cost* ’* to be had or recovered 
by the attorney under the' 91st section,^ 
proportioned to and dependent upon the 
debt , or damage claimed, whilst ;th'e']d<e£ 

? rivation or allowance .of costs*, undex/ { t^ 
29tli section, depends altogether upm 
the amount of the verdict. 

The provisions conferring jurisdiction 6|* 
the new courts as regards the recovery off 
the possession of tenements tinder SOL JL 
year, and those which relate to adtlbn* 
replevin, as well as those sections invest- 
ing the judges of the County Courts with 
a species of criminal jurisdiction anojagous 
to that conferred on the Commissioners of 
Bankruptcy and others, under the statute 
8 & 9 Viet. c. 127, are so important that 
our observations on their effect and con- 
struction will be more conveniently re- 
served for our next number. 


NEW STATUTES EFFECTING ALTE- 
RATIONS IN TIIE LAW. 

LOCAL ACTS. 

0 & 10 Vict. c. 106. 

An Act for making Preliminary Inquiries 
certain Cases of Applications for Ijocal .Vets. 
[*28th August, 1S4(>.] 

1 . Notice to be given to the Commissioners of 
Woods, *Vr. of intention to ajrpl y for an act if 
parliament . — Whereas it is expedient that fa- 
cilities should be given for procuring more 
complete and trustworthy information previous 
to inquiries before either house of Parliament 
on applications in certain cases for local act*: 


thib act, the plaintiff s attorney can 1 j consent of the Lords spiritual and temp 


.cover froth his own client any sum beyond 
that, specified foV his “fees and costs?” 
A second question is, whether when nu 
action is brought in one of the superior 
"Courts which iiuglii . have been brought in 
the County Court, and the defendant sue- 
; teeth ot' foils, his attorney is entitled to 


temporal, 

and Commons, in this present parliament as- 
sembled, and by the authority of the Unm, 
that iu any case where it ie intended fb make 
an application to Parliament for an Act for the 
establishment of any waterworks, or’ for drain- 
ing, paving, cleansing, lighting, or otherwise 
improving any town, district, or placebo* < for 
making, maintaining, or altering an* byM 
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Wr'vhi frfifcl itTfcSK 

ftteMfKendedtWrC'dr Ky Mnte pttfttsPttMp 
dothoriaed <M their behfclf, mm! shall he adcom* 
Jwatdbva statement in duplicate of tho in- 
Wn<jttd objects and provisions of the uroposed 
3f U and w ith such plans, sections, nooks of 
r^fcrence, or other documents, if any, as aie 
required by the standing orders of either house 
of 'Parliament to be •deposited at any public 
6Wce. 

2 Commissioners of mods, » V<?« <o appoint 
qffiaer to make prehminint/ inquiry, and to /c- 
port thereupon to parliament — And be it enacts 
ed, that in any case w litre such notice as 
aforesaid shall hate been given to the said 
cpmmibsioners it shall be lan ful for the said 
cbmtmsvionera, on bang atmfieil w ith the 
irecniity for pivment of *ln expenses* ns here 
hl-after provided, within one caletidai month 
from the tune of tl cir recu\ inir such notice, 
to appoint, by writing undu their hands or 
tbuhand* of any two if thun, one or moio 
person or persons of conipUmt ''kill to hi 
a Mivvt ving < ffinr ft i th it puiposi, who sh ill 
prodvd to such t>wn, distiut, o r pi ice md 
m tki smh lot i! ixxnmntion uid Mines of 

tile dlHtlK t Will* h MU ll |)IO( ok< 1 uU ill « ih< I 

nd of the neighbourly >d tluicof, and such 
uujuiiKs nhtivc to the extent of the pe- 
nsions of the propped lit, md inviMi^iti 
suth otlu r in itti r* t tilling tlun to is tin xud 

Wi 1 1 »< r*» *-li ill Oldu Hid iftil ‘'lull 

evauunifi a the «• ti< 1 c r innnsMt m is nh ill h- 
port tin n upon io » u» i - r Pirhunmt 
on oi btfoic the lust d i) ff V »i * »»* “ 



.# Wirtikmce W* this r _ 

I m W PSrftahisnt, or of a tty Bbolneoat 
anjl rate made for this ntlief of the poor in aipgr 
parish, or for any purpose or place wholly cor 
\n part within an> distrut over which such 
animation shall extend, to produce such map* 
sun tjy, or book, and to allow the same to bo 
inspected by such surveying officer; and so tty 
sun eying officer shall lia\e power to adminis- 
ter an oath to sttch overseers or othon persona) 
and to the promoters, and to a&y other perso&q 
examined on then behalf, and to am persons 
whoina> pi Lscnt themselves before such eux> 
veung officer for examination h> bun, and all 
such j u suns so examined shall be l squired tif 
ansucf upon oxth nil such quiatiota* fls mfty 
he put td thetn by Mich xdrvejiwg office# 
touching xny matter upon which utfch survey- 
ing i fiin r mav deem it necc uatV to exaimm 
Huth persons, m purtuniue of the duties m* 
posed upon him under the authout) of l Jus 
act, met my Mich pciboii, bang dul> hiuu- 
moned b) such Mini) mg of lie a, wly> shill 
wiMullv ni^lut or icfiyp to xttend such sum- 
moiiM, or to produce such plan#, sections, 
maps, hook", oi other doiutnonla as he may 
lie rtqumd to produce under the pro vision* 
her tiu Ik fore rout until, oi to answu Upon 
mill sue li question's a* may bt pul to him bf 
smh Mine) mg oiliur uiidu tin, jiuwtrh hijsin 
cunt uutd, shill be li d>h tofoin.it and piy a 
p< ndtv not i \i tiding five pounds 

\ unify mtnj t he rccottfr'// ViftytK* 

jiifttwefl 


vcir j itcovi ud bt tore any two or mnrt 

7 1 Nnhre nfittqvnt, In h( qv en bn sun eying 1m mg jui isdii turn within such tow n, ihst u^ 
Vnd be it c n ictcd I h it Midi sury« > - or j> 1 ire mi on com u ion of the 
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officer shall giu fouit m di\s 


public * md in di fault of payment of an> sink penally* 
jiotico of tin turn and place when and wlieic such jusluts • h dl bc em|H»wcied J 

he will attend within such own, Imliict, oi . to cause the saine to bt It vi« d b\ d htrxHH U 

plan for the* piirpoM of mikm ' -och ixa.m- 1 1 vU* oi tl>e K'>o<N .md . It ittelK 
Bation. 1»y aihirtibtment m tire pul.lu j.ip.rs b) u-nrint ondu th.u In nd« “ J 

• * - 1 — i- * or such tu it il t y shill »c paid to the overHCrrs i 
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usually circulittd in tin town, distnct 
place, or by affixing mich notu t on tin puohc 
Duiklings or placca wlicn public notices aro 
usually atfixe<l, or ill Mich otlur manna as 
appear to him sudiuint to maka his ap- 
pointment generally known in such town, dis- 
trict, or place 

4, Power to summon certain persons , and to 
asoammr upon oath —And be it enacted, 1 hat 
-mich "curve) mg ofiicer shall be empowered to 
aummoD before him the promoUrs of such in- 
tended work, or any person on their behalf, or 
my person or persons whose name or names 
•hall be signed to any notice of an intended 
application to parliament scut or delivered to 
the c ommission ers of her Majesty’s woods, 

^ Jo tests, land revenues, works, and buildings, 
stouter the provisions of this act, and to require 
^tfkem to produce copies of all such surveys, 
i dImIi. o r tffP f. estimates, and other documents 
iSttaK to -fU intended applies** «• are 
rfonlemUo b#4«posttnd at any public oftcaut 

^hoiHdtatioa with glgnjling pf wbtr 
jot ft a shty s nH nad wnr»ufr^ring oB- 


the pirihh or township within which such con- 
viction hhvll take pi ice, m aid of the rate for 
the ichef of the poor 

r> hzpences of inquiry to be paid by the pro - 
moters Certificate of sun eying <\ttiter — And 
be it enacted, ’1 hat all the .costs charges, and 
c x pence h attending the said local examination 
and survey, together with such sums as the 
said commissioners shall fix for the wwwij- 
ration of the Mid surveying officer, shall tie 
paid by the promoters of the said intended 
application, and the amount of such expenceo 
shall jn all cases lie ascertained bv the said 
surveying officer , and it shall be lawful for 
the said commissioners, previous to tfifc hp- 
pointment of any such sun eying ww. 
make an examination under the prtmaieba 
herem-before contained, to rtMhre the said 
promoters to deposit any mm of xMmyroy to 
on suck other soennty for the ^qrmeat.of 

- • - — ■* , a, to 

ondtho 
ta- 
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‘proving the title and preparing the convey 


m 

tifyfsui the amount of expense* so incurred in 
m$A loca) examination* snail be taken aa proof 
in ail proceedings at law and in equity of the 
of the costa incurred in such exami- 
nation provided always, that it shall not be 
lawfulibr any such surveying officer to include 
m such certificate any charge for the attend* 
ante of any persons who may voluntarily 
present themselves before such surveying offi- 
cer for examination by him under the pro- 
visions herera-before contained 
7 Notices to be given to the Admiralty where 
applications relate to ports or navigable rivers 
—And be it enacted. That where it is intended 
make application to parliament for an Act 
relating to any port or harbour, 01 ; to any tidal 
water, or to any navigable river, or in any 
manner directly or indirectly aff$ctifig the 
same, Notice thereof shall be given to the 
Lord High Admiral or to the lords com- 
missioners for executing the office of Lord 
High Admiral in the manner herem-before 
directed for giving notice of the intention to 
make application to parliament for the other 
acts above specified to the office of her Ma- 
woods, forest 8, land revenues, works, 
and buildings, and m all respec ts whatsoever 
toe Lord High Admiral or the said lords com- 
missioners shall make a similar inquiry and 
report, and shall perform all the same duties 


ance of real property, and it is contended, 
that <ho§t expenses, forming a large bur- 
den on every transfer, considerably di- 
minish the value of the property- It 
was stated, that whilst thirty years* pur- 
chase was all that could be obtained in 
England, in some parts of the Continent the 
price was so high as 40 or 50 years’ pur- 
chase. Without questioning the fact, we 
doubted the cause to which it was ascribed, 
—deeming it quite inadequatedo account 
for the vast difference m value. 

We have just met with the following 
statements relating to the high price of land 
in Get many , France, and Scotland, which 
will be seen is occasioned, not by the modera- 
tion of the lawyei 'scharges,butthe laudable 
pude of the peasant to better his condition. 

GERMANY 

" lhe pride of the German peasant is to be a 
bin'll! land-owner The sacrifices made to gra- 
tify tins long ng are incredible, a9 is the te- 
nacity with which he clings to his land in all 
(hinges of foitune r lhc puce paid for small 
lots of 1 ind in the v alley of the W upper and 
the adjoining districts, would fughten an 
1 nglish f liner Fiom 500 to 700 dollars per 
per acie, is no un- 
and meadow land 
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*RANCt, 

It is the great subdivision of the land m 
France, consequent on her law of equal suc- 
cession, that is the mam cause of the high 


singular nuvnbei 

9 \ A f* J?"* .** Ae— And be it 

That this Act may be amended or re- 
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- VEcting the price of land. 

before Parliament and 
»• Burdens on Real Pro* 
tVNrift** noticed** pm JJT a*d*Sfe 
Mken !• laid on the expense of 
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recognised by the French themselves, end by 
I foreigners acquainted with the country, to re- 
1 quire to be pointed out at length. In France, 
were are now few large estates, sad when 
these are brought to the market, either by die 
owners themselves, their hem, or creditors, 
they are never expond enure, bat always iq 
lots. Were they to be disposed of whole, m 
few great fortunes are there in FWmce, t hat 
they would not fetch so much u in fodadi 
not mow, e e rtmniy, than t w a in yeara* an 
— iffewto muchy whereat, by H — 
»to adtall portmnay aifeptad l 
— — Ar’-maU e* pnafe«*r 
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fiords ha*# dUdoreted, attet 0b 4 Mh V 
,$fa y«rrSp*rc*ate. ft bead mB» it 
tnU naturally be inferred that it abo kti Ugh 
in ftince; and the fact i« actually «o, him 
incidentally noticed by Sismondl Here the 
question arises $ does the system of email 
Properties n»d forms yield the greatest amount 
Of net agricultural produce? This question 
Has been solved affirmatively by French eco 


apfeists, statesmen* and agriculturists of the 
highest authority. It is more than twenty 
***rs since Mr. M'Cullock, m the Edinburgh 
review, predicted speedy ram to French agri- 
culture from her law of equal succession ; and 
emoe that time, it has been established by 
official reports, that the growth of wheat m 
France has been progressively increasing, ami 
in a ratio higher than that of the population.— 
Daily News, 

SCOTLAND. 

It is a fact corresponding to tin*, and tending 


to 

•Mi'idiiftt pAUr l ttk O t aft wwwd 
th« proefitee. Tb*t woaiA'%? nfi' too** than * 
«tople act of jttetice to pmetklar t w Hd*>r», and 
Qn» that H appears to me wu# S odtojri. 
bound to perform. 

8.H. 


SELECTIONS FROM CORRESPON, 
DENCE. 

KCCLKS|A^T1CAL COURTS. 

I r is sou** time since I took op my pelt 
to address you ; I am now induced to do 
io in consequence oi a subject of very useful 
legal reform* occurring to my mind from a peep 
into the 44 Clergy List of 1843.° 

i k no*; not upon what puncSple the digni- 
taries of the church still retain to themselves 
the light of disposing justice in Kcclesmstieal 

to tliow a principle a* concerned in it. dial in I ,l woul<1 be to , l,,eir , °»"J *»taMwUmcnt and 
the county of Kuirosa, vlt-ie land is more 1 “"W*****, they ahould attend solely to tin 
buhdmded than many other county in «cotIind, “iwliarge « t,u ' lr •»l*iritu.il am! parochial lune- 
it heart, a liighei aw rage ieut than m any tI0 J 18, ... , . , 

other portion of the country .—CAimI JMw.! > timee the ilcrn forced their way 
Ja U rn> I lnU> l«di«al ami chancery offices, acting person- 

1 ally in some instances ; in otlwr cases employ- 
ing a deputy . but those tunes are gone and past, 
and there are no such doings now. The clergy- 
1 mm is icqueated tt# i etude on bis benefice, and 
— — ) hiR rev i rend hujteriors to attend closely to their 

Tuk attention of the lucorwiraU d law So- hurh dutuw as m t hhmliop.. hi.liop»,dcane,arch. 
cietj should he directed to the removal of a 'ubdeana, pietentorw, canon*, orpre- 

grievoun luiuiy to the profesMon, hy un ivitho- ww**-* «?- » but «t ix uoi *o with llie chancellor, 
rued pcr.oiib prat Using at the lkiMtuludl of 1hc 2 r * 1,101 ««*“.»» ^ «• l««« * l»rKwt acta 
Street Bankrupt Com t. ? s au i < < le.ustiral judfic, but eminent and 

It ha* now become a habit with acimmtant, 1 1 ?" ut ‘ d fiU thit lenponwhle office m 


UNQUALIFIED l'RAOl’I I’lOMiKS 
BANKRUPTCY. 


IN 


uoiant poisons, profiling to be con- 


and igu< 

necteu \\ itb tiki otlinal assignees oi messengers 
of the eouit, to undo take the ordinary busi- 
ness of the solu itors of the com t m working 
fiats, ami obtaining discharges under tlu In- 
solvent JDebtois* Acts, m many cases under- . . - . , , , 

Liking to do the business for barely money out , Luv ? S ! Uc 1,1 l K,mt ° M»ahfiealu>n, no 
of pocket, thus, as au instance, to obtain a. ltVelclu * chaiiulloi will consider hmiscH file 
bankiupts’ tertificate fin V. ' Where it is ne- > H ™». or cv< “ f (,blJ t ' , ,‘ Ulb 1 «“*nent 


the runamiug seven 

Vs the Small Debts* Ad in likely Co be the 
means of multiplying the lav -judges m this 
count! y, why should not mi act of pailuunent 
be passed, leqtuuiig the chancellor of each 
di n**se to bt a laym in who is n doctor m civil 


cessary that a holicilorN name should actually ?{' inans as 

annear. there are nrnfessional men fm.nH uiiluP 1 - Dialuy, Dr. Ilaggaid, oi Mr. Vernon! 


1 ci\ iliaus os bir S. Lu<*hmglon, Dr. riijlliinore* 

appear, there are professional men found, w ho j P 1 * 
for a couple of guineas, oi lets, allow the wliolp ! k! 

proceedings to he earned on as if they were 

originally instructed. 1 need not support these 
assertions by cases, names, or other reference. 


now u how liftghly their decision* 
and opinions ne appreciated by the community 
\t 1 irgo 1 • 

a, a. 


A slight inquiry by you of one or two persons 
intimately acquainted with the London bank- 
yupt practice* anil convince you of the great 
and growing eviL 

A single opponent of the system would 
probably not effect all the good required; but* 
through your journal, the Incorporated Law 
Society (Whose province it is to support the 
honour and interests of the profession) may 
pariaapo be induced to obtain from the chief 
judfltfof the Court of Review «n order* to he 
iM jat< the Tattoos office* eonaaefetd tritfo 
tS*a.Ben|atopSjCoutt» prehibkang^ mndat nim 

Itfcaed 

above referred to, and cautioning the profes- 


DUED STAMP — IN DORS ZMK NT. 

Will you or someone of your experienced 
readers kmdly nattsfy the profession (1 mean 
the doubting part of it) liy stst km 9 whether f- 
deeii relating to property m Middlesex, of 
itself wubin the presenbed mmfUsn df /fitfo *, 
but exceeding it by frt w)di|iolV^f ftp Sfo- 
gistraris certificate, requires an additional 
stamp ? It is contenSea that it doe* npL al- 
though in practice it ii ** 

ties duly attSstsft tuft tigUN 

tastioft qj&it^is optibmt <*nA$itm4mase>Sm 
future protection, than from absolute necessity 



IO gQQ qf AUorneys ^hjlm^* 9 Jm » S itwn .—Local and Personal Acts, 

ftfluRlff Mb 10 ttOftsfP lirK^mA wfi ima I wfielf fi aifim ffnanmoD ’mfifill 

** * &# **+ >«i 9g t4*3fo 


~1lJjflii(lr'1)Tllir apt 


f»Wbi 




operative, or depriy. 404 fWtfi 

-WMimj it f4cwiilly. 

®wjfet«nit«»i>!dw Wt appear . by. .ewloreejo^rt 

on the purchase deed. i, •) 

i... .. 

Trr»‘ — , - f J > T TTf^jr 



Annual 


REGISTRATION 

TORNBYS. 


OF AT* 


ad THa'tiomils nDwathand to vend in the An- 
nual declaration to tUe Law 'Society in order 
° ib hbt&in th^rtrfstm^v certificate. 
,/w> fnie'Tdl4o«7lirt regulation* shouUl*be attended 

"WY*. ■- V ■ -J ■ *, ■ ' 

•^■Thef foriA* of declaration under the -6 A 7 
^TliN; tnay t>6 had on application at the 

■ 'i t 

The members of the profession are requested 
parficolbt in tilling them up, either by 
XihOmselpeS, theft partner's, or their London 
dg&its : and to send them to the office on as 
• r *hrty « dity as possible. 

°/ 'i\'. -No fleclahitfkm can be acted upon which 
not contain all the particulars required by 
the act of parliament. 

* lUf, KJ Rvelry declaration must he delivered at 
0 %JWJ* Office 1 Vfar days before a certificate can be 
* x grihted; ‘ ■ 

3. Mo certificate will be delivered out till 
- ‘Tmjhiliiyi 'Novrtnber 20th. 

‘ « r,| 4 r . fn tbe ftm six ' days, commencing On No- 
vember 20th, certificates will* be delivered only 
^bdeh ljdiiOoM AnavrTV as shall, in due time 
^|im r idusty, -sent in the declaration of 
tAlil thelf Country clients , accom- 
anied by a fist thereof , arranged in alpha - 


[i7|i!iiuniaiuM u§ iivMU pju s sb yflU t!V 

RJ* •)£<#/,* 

|ndfi^ 8 f US jrjtr.n .1 i *0 /miflioX 

apjf>hfeWtlf tf vrty-largs* 
U5fiO^«ME„t9 *J»fi av$rag|, 2(^df'^ 

|uot‘4wW ipenxselves.for ,ekwipatipn t >yye%v- 
ing their testimonials in dug tone. U ivUMlbe 
recollebted abb, that the ^argest'nutobon gene- 
rally coihe up ih jllichkehnav Term. In 
recent Terms, the number baa been, co^sl^tr- 
ahiy less than 100. , . 

The tettimonxalfe are to be lodged on the 7th, 
|br atlaieyt by four o’clock oh the 9th; aridjfhe 
Examination will take place oh the . ijjtli'Npv. 


pai 

order, • had written on foolscap paper 
^rnltki w.wv 1 •* 

s will be appn 
\ctEnts, according to the 


vvintwf<>ri . ■ 

■rV'CThedol ’six days will be appropriated 
among the Lon»on’A<tk?< 



LOCAL AND PERSONAL ACTS, 

9 & lOVlCTOlltA.. 1 

DECLARED PUBLIC, AND TO BE JUDICt^tiY 

riliiJ 


among tne i^onoon^icrnts, according 1 
• 6 fetter With Which their surnames or those of 
* th#‘ Aenlbt pariher in the firm commence, In 
the following order :— 
iu» > These commencing with— f 

A or 1L > Nov. 20. 

™ r • v« 1 , n R,w*\ „ 21 . 

mi! 0 ! O; H,* I, or J f * „ 23. 

K, L, M, N, O, orp> „ H. 

R, or H. „ 25. 

-sr.ui,fivu;v, W, Jt, Y*orZ, „ ac. 

te 


iass^.1 


November 
will be ddivered to ^he 


^Cp^I^S^ TERM PSA^INAtlO^. 

t«r ptofrfiU 
Wv A*ftW»W' ?»u»piMe» , ^9 IMrt 
obtain'd Jodgtef 

'•>t. 1 i. ..re 1 
? < 


170, besides 10 who 
itafc&clHtfeir ^ hsities. • 





141 now to come up ; and tQ^hni 


NOTICED. 

(Continued from p. 580.) 

128. 1 An Act for improving the Drain&gtfof 
the Vallies of the Rve and Derwent in foe 
North and East Ridings of the County of 
York. - H- 

129. An Act for making a Railway; from 

Exeter to Exmouth, to be called *vTboEjrgbr 
anil Exmouth Railway.” .,»> 

130. An Act for making a Railway from the 

Ptdloc and Govan Railway to the River Clyde 
and Harbour of Glasgow, with Branches, tube 
called “ The General Terminus and Glasgow 
Harbour Railway.” . .7 

131. An Act for amending the Acts relating 
to the London and Souths western Ruiiwpy 
Company ; and to authorize the^said Company 
to enter into Contracts and to complete Ar- 
rangement* with certain other Railway Gftip~ 
panies. 

132. An Act for enabling the Norfolk Rail- 
way Company to purchase or lease the Lowes- 
toft Railway, Harbour, and Navigation. * 

•133. An Act to enable the Dundee and, Ar- 
broath Railway Company to make a Railway 
from their Line at Uroughty to BrougUty Felly 
Castlt* and another Railway from their line at 
Geordies Burn to the Arbroath and sFodtir 
Railway at Alinertecloss. r / 

134. An Act for making a Railway from Kin- 
tore to Alford, to be called “ The Alford VaUey 
Railway.” f . ; 

136. An Act for making a Railway from Pyce 
to Fraserborowh, with a Branch to PeterhttVL 
to be colled ^ The Great North of J^coUutd 
(Eastern 'Extension) Railway.” f t * 

13& AtvAd to enable the Edinburgh, .and 
Northern Railway Company, to estend thir 
Line of Railway from Cupar I^JtfewporlWf! i, 3 
^ 1 137i Aa Adlfor mdtiuii a Railway frpm the 
Tdwn of Oban to f>wdanelh;io^he^QHmt|^pf 
Rmnpk 

I called “The Scottish Grand JunctiofecRaj^- 

vswIieR £ jan:vfi:,u ioi : J :ik .efil 

138. An Act to enable the Edinburgh and 





Northern Railway Company to make 
^frW ’Mewbtygh to the Central Railway at 
• Outoiu 

140. An Act to enable the Great Leinster 
and Munster Railway Company to extend their 

► Railway to Clonmel. 

14 1. An Act for jnaking a Railway from and 
, out of the Glasgow, Barrhead, and Neilaton 

Direct Railway near to Pollokshawa to the 
Town of StrathaVen. 

142. An Act to enable the Glasgow, Barr- 
head, and Neilston Direct Railway Company to 
make Branch Railways to Thornliebank and 
Househril ; and to amend the Act relating to 
Such Railway. 

~ T43. An Act to enable the Glasgow, Paisley, 
and Greenock Railway Company to make a 
Branch Railway to the River and Frith of Clyde 
at 'or near Greenock, and a Pier or Wharf in 
connexion therewith. 

144. An Act for extending, the Time for 
taking Lands, and for completing the Under- 
taking called “The Thames Haven Dock arid 
Railway,” authorised to lie made by Two Acts 
passed in the Seventh Year of the Reign of 1 1 is 
late Majesty, and the Sixth Year of the Reign 
of Her present Majesty'. 

145. An Act to enable* the Bridgewater andi 
TVnmton Canal Company to make a Railway 
from Bridgewater to the Bristol Channel at 
or near Stolford in the County of Somerset, 
with Branches therefrom, and to make a Har- 
bour at or near Stolford. 

146. An \et for constructing Docks, Walls. 
Warehouses, and other Works atToxteth Park 
hi the County of Lancaster, to be called “The 
Herculaneum Docks.*’ 

147 An Act to authorize the Sale of the 
Monkland Navigation to the Company of Pro- 
prietors of the Forth and Clyde Navigation. 

IIS. An Act for making a Railway from the 
Borough of Cork through Blackrock to the 
Town of Passage West. 

14p. An Act to enable the Leeds and Thirak 
Railway Company to make a Railway from 
Northallerton to the Stockton and Hartlepool 
Railway. 

150. An Act to enable the Scottish Central 
Railway Company to make a Branch Railway 
by Alloa Ferry to Tillicoultry. 

* 151. An Act to enable the Hfemannati Rail- 

Y[war Company to make Branch Railways to 
Bathgate and Jawcraig. 

An Act to empower the London and 
iBftffofrigham Railway Company to enlarge their 
b B R fltomi ha Loudon ; and for other Purposes. 

153 . An Act for enabling the ‘Leeds and 
bThimk Railway Company to make Certain de* 
usi&lidtiedft the Line oi the Saint Helena Branch 
of thd hmM RaiitirSjM * > .< iilt, ,uA 

oJj rm\ AW'Aefcito enable the 'Leedssrfnd Thirsk 
l^Rsllu^^CMman^f^ alter and eatttd<thrlahfc 
s4f fc^aThe^Btiri- 

1, Ltieixi o-iSJozd edT ‘ 


JF ^ (Rg| 

fiTOWjSP^ir ^UftYkiwaH, opA 

ut a HiiVmvI iimp el ui Amlymnti ^RatlOU OK VU WUM 

mdm^m H 


155. An Act for making a Railway 

bna dgiodniha &di Adhnu oi VjL ak .8 €1 


1 abfidr SiW CbttmaMy 'I _ 
bant and Grtnniam Ofarilfc ’ ■ 1 . 

ls«. An Act to empM f** 1 ' 

way Company to make se ve r al BtaahJ^dWoa 
the Erewash Railway. u 1 A) ~ 

157. An Act to empower the Midland 
way Company to make a Rarhrmy f rom l b* 
Midland Railways day Crom tptiola dgtfot* 
tingham and Iigc5kk Railway, with Branches- 
15S. An Act* for making a Railway from 
Ferryhill near Aberdeen to Aboyn^htp bo 
colled * f The Deeaide Railway.” • 

1 30. An Act for making a Railway fnraMpe 
Glasgow, -Barrhead, and Neilston pirealjRail- 
wayjto the Town of Kilmarnock, with ccrtojn 
Branches therefrom* to be called “ Tta (Glas- 
gow, Kilmarnock, and Ardroeean Railway,” 
and to purchase the Ardrossan Railway 
Harbour. 

160. An Act to enable the Wilsontowpi, 
Morningside, and Coltnees Railway Company 
to make a Branch to the Caledonian Railway. 

161. An Act to enable the Wilaontowp, 

Morningsidr, and Coltneas Railway Company to 
improve their Line, mid to make Bruneu HUgl* 
ways to Shotts and Climpy- ti 

102. An Act to enable the Wiispntpwn, 
MorningHide.nnd (Witness Railway Company to 
make a Hraucli Railway to the Town ol 
gate. . 

16.1. \n \ct to empower the Midland Rail- 
way Company to make a Railway from Nothing- 
ton to Mansfield, / 

10 1 . An Act for making a Railway ftqm 
Knnresborough to or near to the City of Ymr, 
to he called “ T he East and West Yorkshire 
Junction Railway.” ,0 

165. An Act for making a Railway from the 
Edinburgh and Glasgow Railway to the ScatMih 
Central Railway, to he called “The Stirling- 
shire Midland Junction Railway.” t . r 
1()G. An Act for making a Railway froiOjtfte 
Great Western Railway at West Uraytourffo 
Uxbridge in Middlesex. <f| 

1G7. An Act for making a Railway from 
Wexford to Carlow. 

1 f>4. An Ait for extending and altering some 
of the Provisions of the Acts relating to the 
Great Leinster and Jennifer Railway. *} 

1(59. An Act to empower the Norfolk Rail- 
way Company to make a Railway Couipiunica- 
tion between the Dereham, Branch of Ae Jjjor- 



"ffCK: njususujtw, 

CheWerfdtd to Ne*rtt 4 t*«i£ wftbV&ittfetfto 
t'CMobridg— >- j ■> ,0^1 naif, 

173- An Act 

ten s^wkshi 

mi rn h iff n 1 e j 

THllTCJ AnuTvIU/n nWlWMJuBlf (, - - - 

UdhW \ <{u dniov 0) won ikl gurmr-fte 




*. An - Act to tv* a 


the 






make 
a$i hijfoe 


Ttrpniilii lWiwiiM iii ^ Con[, ^y 

cBS^CES^- ^ 

act to enable the London and 
° i inrti *cem Railway Company to make a 
Siy : . Railway .to Hampton Coart Bridge in 
^ .county of Surrey. 

I7f>. An Act for making a Railway from the 
4$feottish Central Railway at Dunblane by 
Donne to Callandar, to bewailed “ 'Hie Dun«- 
blane, Doune, and Callander Railway." 

177. An Act for making a* Railway from 
Skinton to York, to be called " 'Hie AV bar f dale 
Railway/* - 

17«. An Act for making a Railway from 
Stotfield and Ivossiemouth Harbour*to Elgin, 
Rothes, and Craigellachie, to be called “ # The 
Morayshire Railway." • 

1/9* An Act to enable the Monkland and 
Kirkintilloch Railway (Company to make Branch 
Railways to Chapel Hall and the Glasgow, 
Garnkirk, and Coatbridge Railway. 

180 An Act to enable the Scottish Railway 
Company to make a Branch Railway to Denny 
in the County of Stirling. 

181. An Act for making a Railway, from 
the Yeovil Branch of the Bristol and Exeter 
Railway to or towards the Town of Crewkerne 
in the County of Somerset ; and for amending 
fhw Arts relating to the Bristol and Exeter 
Railway. 

182. An Act for vesting the Aylesbury Rail- 
way in tlio London and Birmingham Railway 
Compiuy. 

183. An Act to enable the Saint Helens 

Canal and Railway Company to make a Rail- 
way from the Township of E.eeleston to the 
Township of Oarston. with Branches therefrom, 
and Docks at GarsUm aforesaid, all in the 
Coupty of Lancaster. j 

ltf*. An Act for making a Hurbour and 
Dorks at Hey sham on Morecambd Bay in the 
County of Lancaster, and a Railway in con- 
nexion therewith. 


IRQ. 


other Works to the City of Perth* 

__ _ tUSjppiSwoi, BMinwi ,at fdukimki 

to Anetruther Easter, with a Branch to .the 
Kirkland Works, to be called "The East of 
Fife Railway/* 

191. An Act to enable the Scottish Central 
Railway Company to make a Branch Railway 
to Crieff in the County of Perth*' 

192. An Act for making a Railway from the 
Manchester and Birmingham Railway,, at 
Chenille in the County of Chester to or near to 
the Amhergatc Station of the Midland Rail- 
way in the County of Derby, to be called " The 
Manchester, Buxton, Matlock, and Midland 
J unction. Rahway." 

193. An Act for enabling the Grand Junction 

Railway Company to make a Branch Line* of 
Railway from Huyton to AVarrington; and for 
amending the former Acts relating to the said 
Company. 4 

194. An Act for making a Railway from the 
Town of Mallow to the Town of Fermoy, 

195. An Act for making a Railway from, the 
City or Borough of Limeaick to the Borough of 
Ennis, with Branches to the Towns of Clare 
and Killaloe, and to join the Great Southern 
aud Western Railway. 

196. An Act to enable the Great Souther^ 
and Western Railway Company to extend their 
Railway from their present Terminus in the 
City of Cork to the River Lee in the same City* 

197. An Act for makiug a Railway from the 
Great Southern and Western Railway at the 
Townland of Came or Curragliane to the 
Town of Mountmellick. 

. 198. An Act for completing a Railway Com- 
munication between the Town of Clonmel and 
the Great Southern and Western Railway at or 
near the Town of Tliurles. 

199. An Act for making a Railway from 
Dublin to Dundrum and Rathfarnhain, to he 
called “ The Dublin, Dundrum, ami Rathfaru- 
ham Railway.” 

200. An Act for makiug a Railway from the 
Town of Mallow to the Town of Killarney* to 
he called 41 the Killarney Junction Railway/* 

201. An Act for making a Railway from the 


18fj. Au Act to empower the Wakefield, Pon- 
tefiact, and Gonle Railway Company to make j 

TW several Branch Railways. ; ^ M>1 - me 

ISO. An Act for eroding the Town or Vil-; Glasgow, Barrhead, and Neils ton Direct Rail- 
lage of Ardrossan and Places adjacent in the. way to the Caledonian Railway. 

County of Ayr, into jr Borough or Barony ; for j 202. An Act for making a Railway from 
Vnm.hlfatii.mA cleansing the same ; for: Stirling to Dunfermline, with Branches to Til- 
cstanh&umg a Police therein; and for other licoultry and Alloa Harbour, to lie called 
rcktfing thereto. j M The Stirling and Dunfermline Railway." 

‘ i l cnahliug the Sheffield,; 203. An Act to enable the Midland Railway 
ASuttm-ttnaer-Lyne, and Manchester Railway ’ Company to make a Railway from Burton^ 
Louniany; to provide additional Station Room - upon-Trent to Nuneaton,, with Branches, and 
at Sheffield, and also to make a Branch Rail- to purchase the Ashhy-de-la~Zouch Canal. ? 

Purchase and main-; 204. An Act to consolidate the l^onAon and- 
«nn a Branch already made from tWlr Main . Binmegham, Grand Junction, and Manchester 
Line to (ilostaiu anft <h** ntW P.irrw. M . j Birin fegharo Railway Companies* 


Line to Gloseop* ami for other Purposes. 

Bran ch Railway to the PoBoc and Goran Rail* 
wad to amend the; AcU rclptio^ to. the 


Mil, 


305,' Au Act to enable tire Eastern Counties 
Railway Company to make a Railway from? 
Eppiog to a Point iof Junction with Gol- 
cKaftetlins ofthsBastera Counties Railways 
at or naar the Qfevd Statfen therwem : 

. 20& An A<* to enable . the Wnshow 


[Terminal] Cedtness J EUi faa y Company to rook* a Branch 


?/ *■ 


j / i 



1 


««n**tf ft«tti the mo** m# «uitfwi k »*a- 

tb MUrdiecton, with « branch to tifooddck* 

207. An Act for enabling the Nfcwdfoflfe afed 
Berwick Railway Company to make ,a certain 
B la nch Railway in the County of NbrthUmber- 

203. An Act for making a Railway and 
Branch Railway, to be called u The Waterford* 
Wexford, Wicklow, and Dublin Railway/' 

209. An Act for making and maintaining a 
Railway from Templemore to Nenagh. 

210. An Act to enable the Midmd Great 


♦no 

i»oo 


(Sty of Bristol and cermMMiM' kipSfti 
thereto in the Counties of GMwMfttsir 'And 
Somerset. ’ 

523. An Act to emend A* Acts ptiatte# M 
the Withafti Navigation, and to reduce the 
Tolls on the eaid Navigation. 

224, An Act to enahla the Midland Onat 
Western Railway of Ireland Company to Mb 
a Railway from MfcDinger to Athlone. 

225. An Act for better assessing and col- 
lecting the Poor Rates, Highwey Ratea, Bo- 
rough Rates, County Rates, Lighting, WA^fc- 


Weatern Railway of Ireland Company to make ing,” and Cleansing Rates, 
a Deviation in the authorized Line of the said 1 rochial Rales, on small Tenements, in die 
®alfaray, and also a Branch Railway to the Parish of Aston Juxta Birmingham in die 
*tiver Liffy. | Cotinty of Warwick, i, 

21 1 • An Act to enable the Kilmarnock and 226. An Act for better raising and mote 
Troon Railway Company to let on Lem their ] securely constituting the Fund for the Relief 
Railway to the Glasgow, Paisley, Kilmarnock, 1 of Widows and Children of Burgh and Pa- 


mod Ayr Railway Company ; and to authorise 
the said Glasgow, Paisley, Kilmarnock, and 
Ayr Railway Company to alter Parts of the 
tiaid Kilmarnock and Troon Railway, and to 
construct certain Branch RnilwaysT in con- 
nexion therewith. 


rochial Schoolmasters in Scotland, 

227. An Act for more effectually maintaining 
and repairing certain Roads in the Counties of 
Banff, Aberdeen, and Elgin. 

223. An Act to enable the Dundee and 
Perth Uailwny Company to alter their Line at 


212. An Act for empowering the Wakefield, Inchyra and Lairwell, and to extend the sarfte 
Pontefract, and Goole Railway Company to towards the Penitentiary at Perth, 
construct a Jetty and other Works, and toj 229. An Act to enable the Caledonian Rail- 
pro vide a Station, Coal Staith**, and other way Company to make Branch Railways from 
Conveniences, at the Port of Goole; and for 1 the Castlecary Branch of the Caledonian Rail- 
Other Purposes relating to the said Port. j wav to the Glasgow, Garnkirk, and (>oatlmdgc 

213. An Act for extending the Line of the! Railway. 

Dublin and Kingstown Railway to the Bridge 1 230. An Act for enabling the Sheffield, 

of Bray m the County of Dublin. , Askton-under-Lyne, and Manchester Railway 

214. An Act to provide for the Repair of Company to make Branch Railways from or in 

the Parish Church of South Ix*ith in the County 1 cohvmdnMRh their Main Line of Railway to 
of Edinburgh, and for the Administration of , WlmloyHBndgg* gad "Bayfield, to ho called 
the Property and Revenues thereof; to alter! ‘ ‘ - “ 


the CMSting Mode of electing a Minister to the 
Second Charge of the said Church and Parish ; 
to confirm the Proceedings of the Heritors of 
the said Parish relating to the Purchase of a 


ay Biridge, and “Bayfield, to 
The WhalrtjttmP'and llayfield Branches. 1 * 
1 231. An jScPfoF vesting in the Grand Junc- 

tion Railway^ Company and (he Manchester 
and Leeds Railway Company the North Union 
Railway, and all the Works, Property, and 


to effect 1 Effects ap]>crtaming thereto. 

232. An Act for making a Railway from 
Birmingham to Lichfield, to he called “ The 
Birmingham, Lichfield, and Manchester Bait- 


suitable House as a Manse; and 
other Objects in connexion with the said 
Church and Parish. j 

215. An Act to enable the ('hard ('anal (Join* 1 
pany to convert into a Radway the Portion of way/ 
the ('hard ('anal from Creech' Saint Michael • 233. An Act for making a Railway from the 

to llminster, all in the County of Somerset. * Oxford and Bletcldey Junction Railway to 
21 fi. An Act for lighting with Gas the Town j Buckingham and BracKley, • 

and Borough of Stockton and other Places in * 234. An Act to enable the London imi 

the Counties of Durham and York. 'Croydon Railway Company to construct a 

217. An Act for better supplying with Gas ! Branch to Deptford; and for amending i$kp 
the City of Worcester and the Suburbs thereof, j Acts relating to such Railway. 

21*. An Act for regulating the Markets and j 


Fairs in the Borough and Town of Yeovil in 
the County of Somerset. 

219. An 'Act for proriding Market Places 
and for regulating the Markets and Fairs in 
the Borough of Manchester in the County 
Pristine of Lancaster. 

220. An Act for more 

Bath, 

rishes and FIocmi adjacent thereto. * #r 
*>•81. Aft ACt for better snpplyikir wftn Wkter 
the Tew m and Borough of Nek^<wt"ht J Ae 
County of Monmouth. 


effeetttaily tnpbtritar 
w§tb Witter foe City of Batb.knd p£ 


:u» rcittiiiiK vu vuni iwnwajf. . 

235. An Act for enabling ths Newcastle and 
Darifhgton Junction Railway Company to pur- 
chaae me Durham and Sunderland Ralfwsy 
and the Weannouth Dock. 

236. An Act for making a 
Gr««t Western Hallway at — 

Berkshire to the Town of High " 
the County of Buckingham. 

237. An Act (^making 
Johnstone to the Bridge,, of 

luiie ana image or war 

238. An Act for making 





MO* 


bun tn^cwT 


oi 



Gloucester i to the Monmouth ^hdmj^fotd Wy Goto pad y tp extend tytir llte at B1N ,JI '/ 

thmgham; and for other Purposes. ” ' M 7 ^ 


Railway, and to the South Wales Railway kt' 
Aw rs^Sw be .called “ The Gloucester ati(l Dean 
Foretaf Railway.” > • 

2 -lt. An Act for eaabjjng the Jlull ahd 


25 S. An -Act to authorize the Putdiaief <rf*" ’h 
the Qakhtaki Canal by /the Midland' Railway 
Company. 


SeMfy Railway Company to ieatfc abdalsdio * 256 . An Act for making a Railway to con- 
sell tHeir Railway toithe York anil North Mid- h<ect the Staindersfoot Railway with trie South 


-A 

) 

• u 


linitaad Manchester and j-ee<jU Railway Com* 
pamen, or one of tliein ; and to aucttome the 
raismtf of addMwn 4 Money by bWh or either 
of thwkhtoman 4 onpd,, 0 qo>papies for tl^bsre and 
other Purposes, 

Mfi- An Act for enabling the Great North 
of England Rstyvsay Company to lease and 
aWo- to hsHi their Railway to the Newcastle and 
Darlington Junction Railway Company; and 
to authorize the raising of additional Money 


Wales Railway, with the Harbour of SatindctS- 
foot, tf fed with the Town of Tenby, to lie called 
•• The Tenby, Sauudersfoot, and Sodth Wales 
Railway and for other Purposes. 

* 267* An Act to enable the Lancaster and 
Oarlihlc Railway Company to extend and en- 
large their Station and extend their Railway at 
. Carlisle ; and for other Purposes. 

| 258. An Act to enable the Eastern Counties 

„ 4 I Railway to enlarge their Stations in London 

ny iHe said Ust-Tuentfoned Company for those and at Stratford ; and for other Purposes, 
and other Purposes, . ^ * 23(1. An Act for enabling the Huddersfield 1 

243 . An Act foi venting the Liecester and » and Manchester Railway and Canal Cotnpany 
Swannm^tou Railway in the Midland Railway to divert their Mam Line of Railway in Hud- ' 
t imipany. ' riersflehl, and to make a Branch therefrdm 

R44. An Act foi carrying into effect certain 1 near Cooper Bridge m the Township of Hud- ' 
Arrangements between the London and lln- dcrsfleld. 1 

muighnm Kadw ay Company and the Company 1 ado An Act for making a Railwsfy from the 
o£ Proprietors or the Birmingham Cin.il Nfevi- (Great North of England Railway at Think in 1 
g itioAs, and foi granting certain Powers to the the North Riding of Yorkshire to the I^mcairtcr 
said wsijective Companies. ’and Carlisle Railway at Clifton m Westmor- 

*44.». An Act for making a Railway from ’land, and a Railway from Bishop Auckland in ' 
Nnwry in the Coqnties of Armagh and Down the County of Durham to the Lancaster and 
to HoMtrevor in the County of Down, with a Carlisle Railway at Tehav in Westmorland, to' 
Branch to W alien point m the Mine County. lf IP called •« Tlie Northern Counties Vnion 
An Act for making a Railway from Hallway.*’ * 

Ju!!wV* n . * n t ^ ^ ollnl >^J >a * a B | ie of Cniuaster to| 261 . An Act for enabling the Grand Junc- 
tion Railway Company to make certain Branch 
Lines of Railway, to be called " The Hnyton 
and Aston Branch,” u The Huyton, Present, 
and Saint Helens Branch,” “ The Warrington 
and Kenyon Branch,” ” The Warrington and 
Pnrrksulc Branch,” and u The Edgehill and 
Huyton Branch and for amending the for- 
mer Acta relating to the said Company. 

262. An Act for altering, amending, and 


Chtheioe m the bame County Palatine 

247 . An Art to authorize the widening and 
Kttfergau* nt of Part of the Line of the York 
and Noith Midland Railway, or the Con«lruc- 
jjrs wul Miuutcmmco of a Railway adjoining 

W An Act to empower the London and 
Mnrinmgham Railway Company to extend their 
bme at Leauung too, and to enlarge their Sta- 
*jws Cuveutry and Rugby ; add for other 
Purposes. 

24 p. An Act to enable the Caledonian Rail* 
Jpr Company to deviate the Line of the said 
MfiHyay m tks Vicinity of Carlisle. 


enlarging the Powers of the Leeds, Dewsbury; 
and Manchester Railway Act, 1845 , and for 
authorising certain Deviations from the Lifts 
and Lei els of the said Railway, and for malrilfc 
and maintaining certain Branches apd Extef 


An Act to^ authorise the North Wales' mons therefrom - . 

Mineral Railway Company to make eertam 26S. An Act for making a Railway frm h 
rWrancnw #> attd also, to make a Deviation in the Glaaffow to Airdrie, with Branches to the 
Lip pf Railway. Clydesdale Junction Railway and to MftelSpS, 

fdr fl# Consolidation of the to be called **The Glasgow, Airdrie, ’-aHd 
f. and C hester Jonrtioii u«u — 1- r. — a^i«. « ' 

ittinml' Railway Cm. 

„ . 4 t < 

-4^-Wt ' m Bale 4t> the |Whkrmtai*»,. 

^m^m4SS^- k, SS*SS''S 

make and maintain a Railway thereftriteSfo' 'Btmth* 

Godalming, and from the tandem and South- Iter and 
western Railway at Fareham to Portsmouth. 


Hmkludr J unction, Railway." 

S 6 i, 'An Art for enabling the •Newcastle ‘ifid 
|OMrMUgMtt'i<4itnetioa i: JtailweP Company n 5o 


w«y,'‘#|th 



to bewfrftoirt 
Nort^etfwi! 

A' 

fromjtto£ii )0 oj 
Railvfajtm the 



eroe, 

♦oA n/ 


lackburo ttMt'Pftsien 

empty of Latidatttt y abdfoc 

amending the Acts relating thereto. * 

267 fi An Ad for vesting in the Sheffield, 
Ashtofi*pnder*Lyne 4 and Manchester Railway 
Company the Peak Forest Canal and the Mao- 
cles%) A Canal. • 

2 G^ w An Act to amalgamate the Sheffield, 
Ashton-undcr-Lyne, and Manchester Railway 
Company, the Sheffield and Lincolnshire Jaao 
tion f the Sheffield and Lincolnshire Extension, 
and ike Great Grimsby and Sheffield Railway 
Companies, and the Grimsby Dock CompShy. 

^ 2p9- An Act for consolidating the Dndky 
Canal Navigation with the Birmingham Caned 
Navigations , and for other Purpose*. 

Z 7 u, An Act to amend the Ely atid Hunt* 
mgilou Railway Act, 

271 Vn Act to enable the Oomnanv of 


Loed and Perm * I Act * • 

%i tkelSon^S^and Brighton Railway In tha 

* uth - w * tem 

Caua^pfi^urwy. 

Xa Act to In 
{and Pwy fiilwny CSi 
cbfster and l^edfl H*iih 
284. An Act to com 


indhnt 

/'hail n r* / jit t i 

iMfiiVerPook 
^ffth th« Mtoti 

jtMtfr.r< n 1 

ilfMtCe ^ mMiiHmr 


London and Brighton and the L&rfdom/luidi * 
Cpoydon Rmliyay l 2 kms|itplt% and tlw’Uefcnn 
takings belonging to thm. . * * x 

284 . An Act for incorporating the Pr 6 prle* 
tors of the Sheffield General Cemetery in 1 the 
Township of EccIcsrtH Bieriow Itt thiT Parish ol 
Sheffield in tta West Riding of tfct tfontotjl of 
Xork f and for. enlarging and impfdvulg the 
said Cemetery . and for Other purpeeM cone 
nected«theremth. , 

286 . An Act for (ninpmnffwith Water tha 
, $tibum* themof, And 
f * 


Town of Kilinatnock 
Places adjacent. 


28<i. An* Act for the h^ttfcr fcraivptyiftif with 



272. An Vet for enabling the Leeds and iWati r the Tow n and Parish of 
Bradford Railway Company to alter thp Lewis County Palatine of Lancaster. 

ofaPoitum of the Line of their Kulwny in tht 1 4 ~ 4 ‘ r “ 4 ^ 

Pumh of Ringk) in the West Rifling of the 
County of York 


or ley mthe 


<mnty 

27 b An Act for widening the Line of “The 
London and Bltckuall Railway , ,f and for 
moulding the A* N 1 elating to the stud Railway. 

274 An Vet to authori7e the Shrewsbury, 
Onutgrj, and Chester Junction Railway Com- 
pany to mike Railw i\s to Cnckheith and 
Wein, and to raise additional Capital for those 
Purpose s 

27 >. An Vet to uUhorire the Shrewsbury, 
Oswcstr), an<f Chester Jumtion it uhvay Com- 
p*u> to make an Extension into Shrewsbury, 
and ccrtuuAlterations and Deviations m their 
Lone uf Railway. 

27b An Act to enable the East Lancashire 
Railway Company to alter the Line and Levels 
of such Railwa), and to make Branches there* 
{com , and for other Purposes relating thereto, 

277. An Act to incorporate the Huddersfield 
find Sheffield Junction Railway Company with 
the Manchester and Leeds Railway Company. 

, 278 , An Act to authorize certain Alterations 
4 it the Line of the Oxford. Worcester, and 
\Yoiv erhampton Railway; and to amend the 
A# relating thereto, 

279 An \ct to enable the Furness Railway 
Company to extend their Line to Broughton 
and to XTIverstone, and to make certain 
Branches therefrom ; and to amend the Act 
A jp)atiQg thereto, 

280 An Act to amend “The Ipswich* and 
fjRwy Saint Edmunds Railway Act, 1845 i” 
u ant| for making a Railway from the said 
¥ |piw*h epd ®fury $amt Kdrhund Railway 
1 from the aaid fflwWn hflft Bury Saint fid* 
rf ^n ds, Railway y) Nbrwfov, 1 with aBtaacb 

J \ * 44 j 


r a aiuiuiv \r« ajuin ■ • 

An Act for supplying with Wntbr the 
of Vmlric and Coatbridge, and Places 


288. 

Towns 1 

adjacent, 111 the Comity of Lanark 

28P An Act lo extend the Municipm 
Boundaries of tin City of («]p»gtnv; to amend 
the Arts relating to the Police an# tftfltute 
Labour of the said City and adjoining Difc- 
1 1 icts f and for otlici Purpose^ lh iylhliftft to 
the Munuipolit} and Police of the Viid Pity. 

290. An Act authorising the &ih* of the 
Cioinford Canal and other Property of the 
Ctomford Canal Company. 

201. An Act to alter and cxlrnd the Pro- 
visions of the Acts for improving the Naviga- 
tion of the ltiver Severn. 

292 An Act foi improving, preserving, 
maintaining, and better reguldting the P6rt 
and llarbmr of Waterford, tmg fo* Other 
Purposes relating thereto. 

20 i. An V<t for better lighting, paving. 
Cleansing, draining, regulating, apd improving 
the Borough of Bury in the County Palatine 
of Lancaster • and for otherwise promoting the 
Health and Convenient* o of the Inhabitant*. 

2Q4. An Act for bettei lighting anil improv- 
ing the Borough of Belfast. a <f 

295, An Act for paving, lighting, Cleansing, 

and otherwise improving the, Town of Watft'- 
upoft-Dearoe in the County pf Yprk^ ttifd fck 
removing and prev enting ftmm’deep *nd An- 
noyances therein. 1 ,J »' 

296. An Act for repeelfog ttA Act dFtBo 

Parliament of Scotland jp^BMAi 

Sesston of the First 

lmn> (L6Mh inut#il ^<An,Adk 
the llentors adjacent to the rodof 
end for mote ci 
mg Land# . 
c*kddmP<w>ol 

'f-* 




Local emit PersdmatAot*.- 

Act Cot better dnrinragand imprprv 
ifeg kertein Low, Manh, and Fern Land » lying 
wtween Boston Haven and Bourne in the 
County of Lincoln, and for further improving 
the Navigation through such Lands. 

298. An Act for amending Two several Acte 

S issed respectively in the Second and Seventh 
ears of tne Reign of her present Majesty, for 
draining and embanking certain Lanas in 
Longh S willy and Lough Foyle, in the Counties 
of Donegal and Londonderry. 

2 99. An Act for regulating the Municipal 
Government and Police of the Royal Burgh of 
Rothesay. 

300. An Act for making a Railway, to be 
called “ Th3 South Staffordshire Junction 
Railway," with Branches. 

301. An Act for enabling the Leeds and 
Bradford Railway Company to make a Junc- 
tion Line at Bradford m the West Riding of 
the County of York. 

303. An Act to unite and consolidate the 
Blackburn and Preston Railway Company with 
the East Lancashire Railway Company. 

303. An Act for making a Railway from 
Newport to Abergavenny and Hereford, with 
Branches therefrom. 

304. An Ait for making a Railway from 
Sheffield to Gainsborough, with Branches. 

303. An Act to enable the South-eastern 


■AMdjffkml "Digest of Cates. 

ANALYTICAL DIGEST OF tCASBS. 

XrOBTID IN ALL THE COURTS. 

<£otivt* of Sommeft Sato. 

TV. PLEADINGS. 

*4 \ 

ABATEMENT. 

1. Provisional committee-men, — Joint bon* 
tractors . — In an action Against one of sevettd 
joint contractors, the deitndant cannot plead 
in abatement the pendency of another action 
against another joint contractor. But hi 
should first plead the nonjoinder of the co- 
contractor, and if a second action be brought 
against both, the pendency of the other action 
may be pleaded. Henry v. Goldney, 32 L, O. 
204. 

2. Affidavit of residence. — The word w resi- 
dence/' in the 3 & 4 W. 4, c. 42, s. 8, means 
“ domicile ” or “ home therefore, where a 
plea in abatement for nonjoinder of a co-con- 
tractor was verified by an affidavit stating that 
the party resided at a certain place which was 
in fact his home ; Held , that the statute had 
been complied with, although the party was 
not then living there, but had gone abroad for 
a short time. Lambe v. Smythe , 32 L. 0.471. 

ACCORD AND SATISFACTION. 


Railway Company to make a Railway from the 
London and Greenwich Railway to Woolwich 
and Giavcsend. 

30(5. Au Act to enable the Manchester and 


1 . P!ea % to assumpsit for money paid, »^c. — 
That, before action brought, defendant gave 
plaintiff, and he received from defendant, au- 
thority to receive, for defendant anil as his 


L*eds Railway Company to make several ! agent,’ moneys exceeding the sum in the decla- 
Branrh Railways, and to authorize the Amal- ration mentioned, then due to defendant, and 
gamation of the Preston and Wyre Railway, lo pay himself thereout in full satisfaction and 


Harbour, and Dock Company with the Man 
Chester and Ijeed* Railway Company. 

307. An Act for making a Railway from 


discharge of the promises, &c., and of all 
damages, &c. ; and defendant at the time of 
giving such authority did at plaintiff’s request 


Shrewsbury to Wolverhampton, with a Branch, 1 entrust him with the sole collection of the said 
to be called M The Shrewsbury and Binning-! moneys, on th#* terms then assented to by 
ham Railway.* plaintiff and defendant, that plaintiff should 

30d. An Act for making a Railway from use reasonable diligence in endeavouring to 


Shrewsbury to Wolverhampton, to be called collect the same. 
M The Shrewsbury, Wolverhampton, and South ‘ collect or endeavi 


Staffordshire Junction Railway. 1 

30Q An Act to empower the London and 
Birmingham Railway Company to make a 
Branch from the said Railway to the Blisworth 
and Peterborough Branch thereof. 

310. An Act to enable the Blackburn, Dar- 


our to collect them otherwise 
| than by the plaintiff’s agency so created as 
aforesaid ; that afterwards ami before action 
brought, plaintiff had the option of receiving 
and might and ought to have received, the said 
j moneys to an amount exceeding the present 
demand, in pursuance of the said authority. 


and Bolton Railway Company to alter the ! and had also the option of paying himself out 


Line of Part of their Railway 

311. An Act to enable the Midland Railway 

Company to alter a Portion of the Leicester 
and Swnnnington Railway, and to make certain 
Branches. « 

312. Aii Act for amending an Act relating 
to the Liverpool amt Bury Hallway, and for 
snaking Branches therefrom- 

313. Ad Act to authorise certain Alterations 
and Extensions of the lisle of the Wilts, So- 
mriM, and Weymouth Railway. 

Act to enable the ukdofika Rail* 
wdf Ompawy to form certain Branch and 
Tkfcw i aM Railways in thk Vicinity of Glasgow. 

ft £l l o'B4 Cdhcuded in otir next Number.} 


of the moneys which he might have so received 
the amount’ so claimed in such satisfaction. 
Sic . ; and that plaintiff did not nor would use 
reasonable diligence, &c., in endeavouring to 
collect and receive the $aid moneys when he 
might have so received, and had the option of 
so receiving the same, but, while the said au- 
thority was in force, so negligently conducted 
himself in endeavouring to collect and receiyn 
the said moneys, that % reason thereof he did 
not receive the same or any part thereof, ana., 
thereby and without defendant** default 
consent before action brought, the chance qt 
the moneys or any part thereof being received 
by or on behalf of defendant became desperate. 





and the said moneys thereby were and are lost 
to bull. Held; Sri geti6ra» ' ifariiir^e#, A bad 
of accord and satisfaction. pifbrdY. 
mUtaker, 6 Cfc B. 249. 

2. To assumpsit for goods sold and delivered, 
the defendants pleaded, that at the request god 
by the direction of the plaintiff, they delivered 
the goods to one K. on a day named, and that 
it was “then,” to wit, on the day and year 
aforesaid, in consideration thereof agreed by 
and between the plairftiff and the defendants, 
that the plaintiff should accept such delivery to 
IT. in full satisfaction and distharge, &e., and 
that the plaintiff did “ then ** accept such de- 
livery in full satisfaction and discharge : • Jfr/d, 
on special demurrer, that the plea was had for 
not showing with sufficient certainty that the 
agreement by the plaintiff to accept the de- 
livery to K. in full satisfaction, &v , was ante- 
cedent to, or at least contemporaneous with, 
the delivery to K. Stead v. Payer. 3 1>. & L, 
20 9 . 


action. 


Sec Notice of. 


AORKEM P NT. 

Construction . — The plaintiff, a schooling ster, 
in 1K4‘2 contracted witli the defendant to rent 
of him a hou«e and school- room i.t the rent of 
33/. a \t\ir; and it was further agreed between 
them, that, “ unless death or continued ill 
health i« either rase should take place,” the 
defendant promised to provide two bed -rooms 
over the intended school-room, but not before 
the year IS44 ; audwlun such looms should 
he pro\idcd, the plaintiff agreed to pay lor 

a year- 


tioned “wasone u 

tlWWuVs6n^?tfie 
10 fear,], aba that' 



•iid ISmfs' 
lands, wh 



m 

*: 


Bksed to obey his lawfol commands, whereupon 
the plaintiff moderately chastised, him. B«tf 
joinafr, that the plaintiff, at the time then, 
&c., was beating “the said Barnes W/ 1 with 
more violence than was proper and Msoo$!}fo» 
Rejoinder, that the plaintiff **did not beftt^* 
&c-, the said Barnes W. “ with more viol^ps 
than was proper and reasonable.” On thus 
part of the plaintiff, evidence was given, that 
the plaintiff, just before the defendants inter* 
fered with him, had been beating his son 
Barnes \V., who wa« 10 years old, with a strap, 
hut not immoderately ; huttlie last witness for 
plaintiff stated* that the plaintiff had another 
sou, aged s.* It was proved for the defendants, 
that, after the plaintiff had beaten Itia eldest 
son, Barnes W., he began heating the younger, 
when the defendants laid hold of him. field, 
that, on these pleadings, the Unue was limited 
to the question of the excessive heating of 
Barms W., and that anything the phuutiffdid 
to t lie younger hoy was not in issue. And the 
judge at the trial would not allow any amend* 
incut as to the name of Baines W., as the two 
1 ki)n had both been beaten, and if the issue 
had been different the plaintiff might have ad* 
duced other evidence us to the extent of tho 
beating of the younger hoy. Ji'ittlcrburn v. 
Brooks, 2 C. & K. Id. * 

ASSUMPSIT. 

Con <11 1 inn . — R< lease, — Cunreyance. — Mort- 
f/ar/c . — AssuiupHl upon an agreement, whore*' 
them mi additional" rent oi :»/. a year. In an ! *»>'. '^ r reciting that one II'. in his lifetime 
artion on this agi cement, the declaration al- , '"«“««««* |»reiitiM» tn K. and II. to 

leged ah a breach, that although the whole of secure 3.300/. ; that «. mid 71. required ff. to 
the year 1814. ev en' a few day. had flaps, d. ' pioctn e the plaintiff to join him in a bond uh a 
and although the rltfrmluut had not been pre- j «-«Uateial security for that cum and interest; 
vented by ill hialth,' lie lmd not. although often j 1,1 ilt defendant had, Mtuc the death of W„ 
request! d, provided the two bed-rooms : U,U t »I'»» ,himself the management of the 

on motion inftirrest of judgment, after verdict | rslalo of W itud lmd paid to /(* and B . 
for the plaintiff, that the “ continued ill health , -WO/. ; that the plaintiff had been railed upon, 
in either case M meant ill health of cither of the afi surety, and had paid to 11. and if. 130/*; 
parties and therefore that the declaration was ] Umt the defendant had repaid him 48l„ leaving 
bad, for not averrinq that there l.ad been no *V 2/ - * 'V s.tl»«* the ilcfei.dajit had agreed to pay 

continued ill health on the part of tint plaintiff. " ' J * 

Ireland v. Harris , 14 M. & \V. 432. 

And see Composition. 

AM ENlJMKNT. 

Sec Assault ; Replication , 3. 

A JlfllTHATOK. 

See Several Issues. 

ARIIF.ST OF JUDGMENT. 

Sec Consideration, 2> 

ASSAULT. 

Amendment.— In an action for a vaulting the 
plaintiff; the defendants pleaded, that the plain 

ti$ was beating “a certain boy whose name L 

Ur the defendants unknown.” and that the de- 1 the defendant 


1 the plaintiff llic b‘2 L out of the moneys which 
miglit arine from the bn] a of the mortgaged 
premises, and in the meantime to appropriate 
the rents towards payment of the same, ns the 
plaintiff had a lien ujwm the premises for tho 
same; that the defendant had requested tho 
plaintiff to release and convey all hi* estate and 
interest in the premises to A. and L. $ and that , 
lie had already done, reserving to himself a him*- 
on the said property ; it was witnessed that,, .US. 
consideration of the plaintiff's having paid the 
1301. to R. and B. in part discharge of fjba. 
mortgage, and in consideration of hi#. 
released and conveyed all bis estate qnd Merest 

, „ in the premises to ^and h and 4tk /meg *tt j 

a certain boy whose name is secure to the plaintiff tbs repayment*^ AM* 


urmc «Gissiuan» uiiiuivuu, »«»* »««* «v.- 

fendants, to prevent his beating “the said 
■ laid their bands on him. RepU 
"that " the said boy” in the plea men- 


plaintiff to pay him. 


mk ptfh (the 


/ Wjo ; we 

of the, proceeds of th^pj^mme* ^hmyiohir and i 
in the meantime to appropriate the ronlq in 





IkpMftaom of the «m. y , The declaration the* 
•titod that, fa Soikettta Taticm of the ^reoumt 
wt defendant promised thaiHtiiiMMiM 
the agreement, and alleged for breach that, aty 
i the defendant had received rente to a 
at amount# he had failed to nay. j&W, 
; inasmuch as the declaration md not show 
; the plaintiff had any interest in the p re* 
.jp*i«fs# except that which he reserved* his re* 
lease and conveyance# though executed at the 
defendant's request# formed qo legal considera- 
tion for the promise alleged to have been made 
by the latter* Kaye v. Dutton, 7 M. & G. 


807 . 


Case cited in the judgment : 
11 M. & VV.6U. 


Edwards r. Baugh* 


ATTORNEY. 

See Execution. 

AVERMENT. 

See Execution ; Indictment, 1. 

AWARD. 

See Mutual Promises. 

BILL or EXCHANGE. 

t. Averring presentment . — Assumpsit by in- 
dorsee against acceptor of a bill of exchange, 
accepted u payable at C. & Co.’s bankers, 
London/* 

, Demurrer, on the ground, that as an accept- 
ance payable nt a banker's generally, without 
the restrictive words of ntat. 1 & 2 (5. 4, c. 74, 
99 and not elsewhere,** is a generui acceptance, 
and ought to be so declared upon, therefore 
the declaration, being upon an acceptance pay 


, r , 4 coMPosixxqir*. 

Wwmtmf—' thitWk m tdHof sxdMe 
alleged an agreeiA^nt on the pattqf the dsfend- 
an^pith the plaintiff and divers ot^er pe*mt> 
that they would accept a composition. It ap- 
peared in evidence that there were two creditors 
to whom the agreement had never been com- 
municated ; and the learned judge was of 
opinion that the plea was not proved. 

Held , L on motion for a new trial# that the pwa 
was not supported by the evidence, and ftif a 
plea setting out an agreement for a composition 
should prtmd facie show that all creditors 
agreed to the composition# except in cases 
where the plea specifies the particular creditors 
with whom the arrangement is made. Brown 
v. Dakin, 32 L. O.* 276. 

CONSIDERATION. 

1 . Description of Contract in declaration.— 
An agreement by plaintiff# (an attorney,) de- 
fendant and B set forth that, "in considera- 
tion ” of B. having agreed to pay to defendant 
his claim against B , and certain costs, out of 
the proceeds to arise from the recovery by B. 
in an action of ii. against J.# defendant under- 
took to pay plaintiff all costs incurred by him 
in prosecuting the action of B. against J., plain- 
tiff thereby agreeing with defendant to bring 
the same. 

Held, that, in a^umpsit on this agreement# 
the consideration was rightly described to be 
that plaintiff, at the request of defendant# 
would, with II.* * assent, prosecute the action of 
II. against J. Dally v. Poolly , 6 Q. It. 49-L 

2. Arrest of judgment. — Assumpsit. The 


able at a hanker’*, must be understood to declaration alleged, that “ there had been and 


mean an acceptance payable at a banker’s and 
not clsewliere, and was bail for not averring 
presentment at the banker’s. 

Ueld , (on error tti the Exchequer Chamber,) 
that such averment was unnecessary, as the 
effect of su< h an acceptance as that declared 
Upon was to make the piesentment nt the 
banket *b a good presentment, but not to make 
.presentment there necessary, and therefore 
that the declaration was good. 

Skelton, 1 1). Ik M. G64. 


then were divers accounts between the plaintiff 
and the defendant, which accounts were open 
and unsettled,” and that there were duers dis- 
putes between the plaintiff and, the defendant 
touching the said accounts, and that the plain- 
tiff claimed of the defendant that he was in- 
debted to bun in a sum of money, and that the 
defendant claimed of the plaintiff that he the 

_ plaintiff was indebted to the defendant ; and 

Halstead v. J then that it was agreed that each party should 
| withdraw his claim, and that tlic defendant 


2. Judgment non obstante veredicto.— De - J should pay the plaintiff an annuity of 6/. for 
parture.—X declaration alleged that T. made life. It then alleged, that in consideration that 
jgishiU of (ixclungcft and thereby required G. , the plaintiff would withdiaw his claim, the de- 

Breach# 
non 04 - 
of jud 


GUI mu of exetunge: ami tuereoy required G. , piainun woum wuiuuaw ins ciaira 
Co. to pay to the order of the defendant fen dant promised to pay the annuity. 

: that the defendant indorsed the bill to , nonpayment of the annuity. Plea, 

iTm nTninlifr imrl Umt Cl A? Pa ,1L1 ..»» «... ‘ sump Sit. Held. on motion in Arrenl 


the plaintiff, and that G & Co. did not pay 
it, Although it was duly presented to them 
tor payment. Plea, that after the indorsement 
fM tho.pWmtlff, and before it was doe# he in- 
Ipw it to some person unknown, wUp pre- 
ecqtgcHt to a* Co, for acceptance ; that G. 8c 
accept it; and that the defendant 
PM qq notice pf non-sreeptance. On motion 
‘i lor the plaintiff# non obstante 
bat the wa was good. 

i. departs j*e 

ih- 



annuity. 
Held, on motion in 


arre«t 


ment, that the declaration disclosed a sufficient 
consideration on which to maintain an assump- 
sit on the defendant’s promise, Llewellyn y. 
Llewellyn, 3 D. & L 31 S. 

CONT f RACT. ' 

See Consideration. 

CHURCH RATE.* ^ 

Citation . — A citation against a parishioner# 
charging him. with that be "wilfully and contu- 
maciously obstructed# nr at leant refused to 
make o a I ataeot concur m laahfag «f ateuffi- 
esefct rate to* , providing fated* lo dm lie ex- 
pence of the ttUemry dfliiV^of tw^Eeta- 
\ r ui» jje Li: A 





•*# 



here 

*$#**>,*» 
. ugoeen ovei 
ijibsolutelj, a 




>V> ft fW*l>9Jpi 

„Jfer fat W«r 

r citation* aficfljK prfcftfAhir- 
>3* had been ordered to afifastr 
_ jeclaration in ! prohibition ^neld 
good on dfcmurrer/on the ground that the'dta- 
j ^on yras insufficient to give jurisdictfon, and the 
abdication not premhture. Frances v. Stcicurd, 

M. 743. 

- Comm cited in tba judgment * Greenwood v. 

Greaves, 4 Hag. Ecct. K. 77; Roger# v. Ha- 
Tenant, 1 Mod. 194,236 ; Cooper ▼. \Vicfchmn, 
t Curt. 303 j Steward v. Francis, 3 Curt, 993, 

♦*?. 

COVENANT. 

1 . Non- repair Settible, in covenant for non* I 
-repair, the declaration ought to btate the term 
lbr which the premises were demised, l'unter 
w Lamb, 14 M. & IV. 412. 

,rT CSs? cited In the judgment: Vivian v. Campion, 

’ 1 balk. 141. 

fc. Joint or separate action — A declaration 1 plaintiff’s goods as and for a distress for al. 
In covenant stated, that ly indenture of lease, kged arrears of the said rent, whereas no rent 
"Hir JT. If. and J. ,9. rt., (who were seised in was due; in the second count, of an excessive 
fee of an undivided fourth part of the premises distress for arrears of rent claimed to be doe 
in trust for E. 3/. F.l, E. F. and E. M. F„ his , for the said tenements ; in the third count, of 
wife, i the (esiui que trust s) M. IF., who was. irregular sale of goods seized as a distress 
seised in fee of another undivided fourth part, | alleged arrears of the said rent, . ■ 

Ir. 7’., who was seised in fee of half, and G. T. \ , Defendant, as to aU the counts, traversed the 
,and 5? T., wlio had equitable interests in that j holding modo et/ormd. 
half, jointly demised, according to their several Held, HO That *h c traverse was not muft* 
estate^ rights and interest* in certain coall^rial; (2.) That it was not too large, as puttuig 
. mines to the defendant and two others, yield- . >n issue the tenancy of all the premises 
* ing and paying certain rents to the bahI E. F, 1 turned m the several counts, lutes v. 7 cart?, 
E. 3/. Sir E. If., J. A . A., M, IF., S. 7’., ■ 0 U- D. 282. 


\o cofashiirpif 
ni l Tl#»r* 
n* li^'nuwq Inidm n ’ ■». $ 
v»<* ' MVMVlk* i* 

Ttoow***/ dtffofcjr /* ilfMliMjMh'ft #fe. 
'ehifetio.** dWiiMHs toying thrpwi b toty itt • the 
pfefotiff, dn common w to mn l, tMt- aliRtiff 
<Miv«red tin thutrii to defendant to : b***fe- 
deliwni on reqato. ia not ft atari*} «Mn> 
tortabto. Wki/tJmid v. H ar riso n , 6 0. D. <#, 

Cmm cited ia tli* judgment s Joae, r. PaWi^.9 
M- & W. 19{ Muon r, lft M, A. w. 

67* ; Gleditone r. Hewitt, 1 €ro. ft J. 565 i 1 
Tyr. 445 ; Welker r. Jones, ft Cro. & J. 67* ; 
4 Tyr. 9*5. 

DllTRlW. 

• 

1 . ^Excessive and illegal*— What traverse 
material^— Declaration in case alleged, in all 
the counts, that plaintiff held a messuage and 
premises, with the appurtenances, as tenant 
thereof to defendant, at ft rent ihmlbrt pay- 
able by plaintiff to defendant ; and it com* 
plained in the first count, that defendant took 


O. T„ and W m T. respectively, and to their re 
spectn e heirs and assigns, according to their 
aeieral and tcspcctivc estate*, rights, and in- 
terests in the premise* ; that the defendant and 
the two other lessees covenanted with all the 
paitie*. and each and every of them, their and 


Cass cited in the judgment t Ireland V. Johnson*, 
1 New Ca. 162. * * i.» * -o 

2. Insufficiency . — Count in trover for g\>o(Ls 
and chattels. Pica justifying -the taking Of 
them under a distress for rent. Replication, 
that the defendant had made a fonder distress 


of the term, and to work the mines 
properly. The declaration then deduced to the 
'plaintiff a title to the moiety of the said IF. T., 
and alleged as breaches the non-repair of the 
premises, and the improper working of the 
^mines. Plea, that J. A. A . was the survivor of 
tttl the covenantees : Held, that the covenants 
Were joint* and not several, and that the sur- 
viving covenantee ought to have brought the 
action. 

Queer e, whether oaFof the several tenants in 
common, lessors, can sue on a covenant to re 
pair made with all. Bradbum v. Botfield , 14 
M. &W.559. ’ 

« v C*Sf s dtffd la the lodgment : Anderson v. BCartia- 
-* ; , dale, l Cast, 497 ; ttorshl* v T Pa*. It M. 
f d * & w. tee I ia mem n Ea*» 9 lift* 195; 
.ftr<Iiof*ifUM*X*», 14 Lew L,N. AfQyBAiM; 
-r jKittteiTiaaW^,Siv>T. H qymJa* tUabl 
xm* Up* X Iwsw 1M* tA ‘ 

And see Limitations , Statute of. 


oqi oi vuc fame ; 
wrongfully and vexatiobsly fefdleu aOd omitted 
so to do. Rejoinder, that the goods and chat- 
tel* taken under the former di$tr8ss were not 
of sufficient value to Satisfy the renti *fid Aft 
the defendant afterwards lawfully abkndo^dfli 
and put an end ip the distress, and that 
rent was still in arrear. Surrejoinder, t. 
the goods were of sufficient value. Held, i 
demurrer, that the replfcgtioh was tf good 1 
swer to the pica; tor a ldndlora eoulff i 
tnak^a second distress for the aapl^l 
wantonly abandoning a prior dtafes 
thegoods 0ketx pqder the 
sufficient valne to 'aatfefj 
that t 


h 


'I 
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linquishing the first distress and taking a 
second, sd as to answer the matters alleged in*| 
the replication. Dawson v. Crop/?, 3 D. Sc L., 

926 . 

Cases cited in tlie judgment : Lear r. Edmonds, 

I 15. A A. 157 ; Lingham v. Warren, 9B.&B. 
56, »S. C. 4 Mooro, 409 ; lludd v. Rsrenor, 2 
B A U. 622, S. C. 5 Moore, 542 ; Anon. Cro. 
EJiz. 13 ; Smith r. Goodwin 4 15. & Ad. 413; 
Lear r. Caldecott, 4 Q. B. 123 ; Wallis f. 
SavilJ, 2 Lutw. 1532. 

DUPLICITY.. 


on his vacating the premises ; and that in con- 
sideration thereof, the defendant promised the 
plaintiff not to allow any nails to be driven as 
aforesaid, and that if any damage should arise 
therefrom, he would pay the costs of repair. 
Breach, that defendant pulled down belle, and 
drove nails into the walls, and that the costs of 
repairing the injuries amounted to 150/.; yet 
the defendant had not paid that sum to the 
plaintiff, I Plea, that after the making of the 
promise so far as relates to the driving of the 
j nails, the defendant did pay the costs of repair- 


1 . Promissory not,.- Videlicet. -In an action ln « “J™ occasioned thereby. Held, on 
of debt on :l promissory note the declaration j specia 1 demonrer, that the plea was bad for 
xtated, that the defendant promised to pay the I Passing to answer the whole count and an- 


plaintiff or his order 690/., on a day not laid 
under a ridelicet, and thereupon the defendant 
agreed to pay the amount ol the said note to 
the plaintiff on request. Held , nut double, and 
that it sufficiently appeared by reference to the 
commencement of the action that the note had 
become due, without the usual allegation 
"which period has now elapsed/* Shepherd 
V. Shrjtherd, 3 D, & L. 199- 

Casea cited in the judgment ; Pussord r. Peek, 
9 M, 5c W. 196; Steven* v. Underwood, 4 
Bing. N. C, 655, S. C. 6 Scott, 402 ; 6 Dow! 


swering but a part ; and that the breach in the 
first count prbperly alleged non-payment of the 
costs to the plaintiff 2 and that the count was 
not bad for omitting to state that the defendant 
became tenant at the request of the plaintiff. 

The second count of the declaration alleged, 
that in consideration that the plaintiff would 
{ permit n brass plate to be fixed on the outer 
door of the premises, the defendant promised 
to cause a new door to be put up at the expira- 
tion of the tenancy : breach, that he did not do 
Plea to the second count, that before any 


so. 

W? Ovreii \ action accrued the defendant offered 

5 J)owl, 324; Galway v. Hose, 6 M. U W. jto cause a new door to be affixed, but that the 
291, S. C. a Dow). 239 ; Abbott v. Aatlvtt, 1 j plaintiff refused to allow him to do so, anddis- 
i M. A. W. 209; 4 Uowl. 7ji). I charged him from carrying the said agreement 

o ' e* * m i T* I into execution. Held, on special demurrer. 


v. GiMM, 3 I). & L. 293. 

Case cited in the judgment : Brown v. Crump. 
1 Marsh. 567. 


B. pleaded that C. was the factor of A., and 
was, ns such factor, intrusted by /!. with the 
dock-warrants for the delivery of the bales ; ! 

that C. applied to B. for an advance of money 1 4. In assumpsit for money had and received. 

Upon the pledge of the bales ; that it was 1 a plea that the money was the amount of a 
agreed between B. and C. that C. should | priae in an illegal lottery held by the defendant, 
pledge the bales with B . ns a security for the j and that he paid over the amount to J . 
money, which B. agreed to advance to C. ; ! whom he conceived to he the winner, and who 
that in pursuance of this agreement C . deli- j was entitled to receive and to retain the money, 
Vtrcd the dock- warrants to B., am! B . ad- j is bad for duplicity. Homes v. Lock, 1 C. B. 
vanccd the money, without notice that C. was 524. 

not owner of the bales. J. replied, that C. was j execution 

" r 0, i“ B Ub r t H tl0C 1 k - | W - arran f t8 ;, no . r ; iid i - t ferment. — The declaration stated that the 
^oJo et/orli hC I % ‘ nS ° f lh ° bttlCS ’ ! defendant and A. were in partnership as .attar- 


f*/}"' . , , v ncyn. rnd in consideration that the plaintiff 

A : r “ "'t “ T h , “J- 

repheaunn would have been an answer to the partne * « riMnWd ^’fulfil their duty as such 
Hut, after argument and after the opinion of 

h«I C Se to^Tj P™ 0 ™**'** | ^ 

ho«I leave to amend. Bon : » v. Stewart. 7 M. the gaid retainer< commenc i an actirtn against 

*■ L., and such proceeding? were thereupon taken 

Ilobmaon v. j that B. recovered judgment agamst I#, for 

56/. 1 5 s . : that afterwards the defeitdant and 
his said partner, os snch attorneys as aforesaid, 
for obtaining satisfaction of the said damages, 
sued out a writ of £«.Al, to which the sheriff 
returned that he had levied 9/.* part of flft 
damages, atilfe Acrid M to the residue; tkat^he 
defend am and Iris said partner, as tici ifi#* 
mm afamedd, fto ohtauriug 
said residue, byrlrtifc 


^meut : 

1 Smith Lea. (Tti. 247 ; Da Wolf v. Bevea, 


& G. 746, 

Cws cited in the jud^i 
a. ui. 2 

13 M. & W. 160. 2 I). 5c I.. 315. 

3. The first count of a declaration stated, 
that whereas the defendant had become and 
was tenant to the plaintiff of certain moms, on 
the term* that the defendant should not allow 
nay nails to be driven into the wails, and that 
If any damage should arise from his so doing, 
* 1 pay the costs of repairing the Mine 
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L* was imprisoned, and paid the residue of the 
damages to the governor of the gaol, who paid 
we same to the defendant and his partner, as 
ouch attorneys as qforcsaid : that before they 
received the same they sent, as such attorneys 
as aforesaid, to the gaoler a discharge of L . out 
of custody, by virtue whereof he was dis- 
charged. Breach, that although the defendant 
and liis partner received the said damages, and 
the plaintiff duly paid to them as such at- 
torneys as aforesaid, their costs and charges of 
prosecuting the said action, yet they had not 
paid to JB. or the plaintiff, the residue of the 
said damages. Semitic, that the declaration 
was bad on special demurrer, for not alleging 
that the execution was sued out within a year 
and a day after judgment. Bevins v. IJulme, 
3 D.&L. 309. 

FOREIGN JUDGMENT. 

In a declaration in debt on the judgment of 
a foreign court, it is not necessary to state that 
the court had jurisdiction over the parties or 
the cause. Robertson v. Strut k . J D. & M. | 
772. 

Coses cited in the judgment : Walker v. Walker, 

1 Doug. 1 ; Sinclair v. Fraser, 1 l)oug, 4, 6. ' 

GENERAL ISSUE. „ 

Assumpsit against Ji. and li attorneys, for , 
money had anil received. Flea, that plaintiff' 
had retained and employed K. as liis attorney, : 
and was indebted to him Cm work, &c., and , 
there upon plaintiff and defendants agreed that, 
in lien of the sole retainer of /?., defendants I 


INDICTMENT. 

1. Averring overt acts.—Semble, that au in- 
dictment charging the defendant* with con- 
spiring together to cheat and defraud certain 
subjects of the Queen, being tradesmen, of 
goods and chattels, is sufficient without naming 
tne tradesmen or alleging overt acts. 

An indictment, after charging as above, pro- 
ceeded to allege that A one of the defendants, 
in pursuance of the conspiracy, fraudulently 
obtained on credit goods from certain trades- 
men (named) pnd other tradesmen whose 
names are unknown ; that A in further pur- 
suance of tlu* conspiracy, procured these goods 
to be delivered at her house ; that they were 
not paid foe ; that the defendant, in further 
pursuance? of the conspiracy, pretended that 
certain fictitious debts were due from A* to the 
other defendants respectively, and caused actions 
to be commenced and judgments obtained, and 
writs of JR. fa. issued, by virtue of which the 
goods so'obtaincd were taken in execution to 
; satisfy the fictitious debts, and that the defend- 
ants did in this manner unlawfully cheat and 

defraud the before-mentioned tradesmen. //«*/</, 
that if the charging part had been insufficient* 
the overt acts thus stated would have supported 
it, and that the concluding allegation was not 
a statement of a separate offence, (obtaining 
goods by fraudulent pretences,) but an unne- 
cessary summing lip of the facta stated as ovfrt 
acts. /in/, v. King, 1 1), & M. 74 L 

Cases cited in tins judgment : He* v. C ■ ill. 2 H. 

Ni Aid. 204; Ilex. y. Do Heieiiger, •'! M. fe S. 


should be jointly retained and employed by! 07 • 

plaintiff :ts liiu attorneys. an<l that they kIiouM i 2 . Vrtiut. — A count in an indictment for a 
have a lu*n upon all moneys which they should misdemeanor, with a statement of venue in tit© 
receive fur plaintiff in the course of such cm- ; margin, charging, without uny other statement 
ployment. to the amount of all debts that then „f place, that the defendants, together with 

were or thereupon slumhl be due from plaintiff dhers evil disposed persoiiH. unlawfully on- 
to it. solely oT to defendants jointly in respect ’ deavoured to excite her Majesty’s subjects to 
of the said retainers and work. &c., respec- disaffection, &c. : Held, had*, in arrest of judg- 
tively; and that they should hold and apply ment, for want of statement of venue in the 
the same on account and in discharge of such j body of the indictment, the defect not being 
debts to h. or to defendants jointly, and there- ; cured by 7 Geo. 4, c. 04, s. £0, 
out pay to E. and to defendants the said debts j Another count, with a statement of venue in 
respectively. j the margin, stated that certain persons (without 

Averment that defendants, on such joint re- ■ any statement of place) unlawfully and tu- 
tainer, did work, &c„ for plaintiff; and there j multuously assembled, &c. ; aud that the de- 
fame due and was still due from him to them • fendants (with a statement of place) did unlaw- 
m respect thereof a certain sum, which, to- j fully aid, abet, comfort, support, ami encourage 
getlier with the saicl debt to E. exceeded the j the said persons to continue such unlawful as- 
amount claimed in thin action : that defendants j seinblie*. 


received the amount so claimed to the use of 
plaintiff in the course of their sakl retainer and 
employment as the attorneys of plaintiff, and 
under and by virtue of their said retainer and 
employment, and subject to the said lien, and 
held and applied part tnereof (vis. See.) on ac- 
count and in discharge of the debt due to 
and paid him tile same, and the residue (vis. 
fee.) on. account and in discharge of the debt 
due . to defendants! and paid themselves the ] 


.jAfr&abad p as substituting a different 
contract fear that declared upon* end ( mu* 
wstly m mwnt m g to the general issue. 
kmims x, ¥4mm 9 6 Q. 


Suable, that Mich count would have been 
bad at common law for want of statement of 
venue ; but held, in this instance, to bo the 
“ want of a proper or perfect venue,” and 
therefore cured by 7 G. 4, c. 64, e. 20. Rig. 
v. O'Connor, 1 D. & M. 761. 

Cases tiled in tbe judgment: Beg. v. Hhodes, 
2 Lord llyam. LBo ; Leo dials Case, Cro. Eliz. 
137 ; Rex. v. Uurvidge, 3 P. Wmt. 439, 496 ; 
Hex v. Fossett, ib. 497; Rex v. Fr««er, 3 
BwVe Jus. 483, S.C. 1 Moody's Cv.Os.40Tt 
Stouts Cam, t Ease's P. CL 751, 740, 980. 

INSOLVENT. 

See Replication, 1 . * 
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Ilxif * > * LlfifcL. 

^J^Kudiny under the 6 if 7 Viet . c. p6.-~In an 
aSlioii against the proprietor of a newspaper 
Sr libel, the defendant cannot plead not guilty, 
together with a plea of apology and payment 
eg money into court, under the 6 & 7 yict., c. 
S}0j s. 2. O’Brien v. Clement $ 32 L. O. 135* 

•UBtRVM TtmiMENTUM, 

*8ee Trespass, 2. 

LIMITATIONS, STATUTE O*. 

Breach of covenant.— To debt on bond, the 


to ixsuKl L'^rtoLrh 

1 4r Common Lsiw. 

Wv- 


: 

o) ;m f)'/ f i' ' •'**■ * l ir I 

, ,/ - PAVIMWfTi- v , n v, 

Damagte**^ln fcn action of debt, the form of; 
pint of payment of money into court given by < 
the rule of' TrnUty Term, 1 Viet* is insufficient $: 
it should be so framed as to include a payment * 
into court, on account of the damages as yell 
as the debt. Lowe v. Steely 32 L. O* 375k’ 

And see Replication, 2. 

PROMISSORY NOTE. 

Repayment of advances*— Misdirection * — fo 
an action by the indorsee against the maker of ? 
a promissory note, the defendant pleaded, that* 
he made the note and indorsed it to the Lon*, 
don and Westminster Bank, as a collateral se*“ 

«... r.L • _ .1 J i jj. 


itafowloni, after craving oyer of tlwcondition, j . cu ^ (° t r ««*“ advances made or to be made 
(which was for the performance of the -ove- f° l . he Manrlebooe fiank. upon tlm terms, that 
nants of an mdenturi.) pleaded that no cause ,f ad ' an . ce8 ^ould he repaid before the 
of nation, 1,y reason of any breach of the con- no , t . e j> ecame due, the defendant should not be 
dition of the bond, or of the covenants of the 1 “ U *‘\ U P °" t0 W »*• 1 . hc l ,lea ll ‘ en 

indenture, accrued at any time withirf 20 years ! lh « fiances so made were repa.d before 

l r ,« J J . \ thft nntn hdramp. dm» . Ih.ifcJw* liad nil vahia fnr 


next before the commencement of the suit 
Meld, bad, on special demurrer. 

Semble , that the pica should have set out 
the indenture, and averred |>erforinance of all 
the covenants which were performed within 20 


the note became due , that be had no value for , 
his indorsement; and that the note was in* 
dorsed to the plaintiff after it became due. Re- 
plication, ile injuria . Held, that it was an 
essential allegation, without which the plea* 


wic vuvciiuiuh wmen were nr norm cu wiuun iu ■ - , . 7 . ■. 1 > 

yvars, and admitted hreaclies of .ill those cove- that th ? -‘dvances were repaid heforo 

nants which hail been broken within that time, the no . te became due . and therefore, that it wu 

. ’ r* f.ir ihrt m.lna nrt IIia Inal of IIia 


and, .as to those breaches, have pleaded the 
Htatutc of Limitations. Sarnia h v. Von aid, 

3 1>. H. 231. 

MUTUAL PROMISES. 

Award.— A declaration in debt by the as- 
signee of nn insolvent debtor Btated, that the 
nUmtitf had brought an action against the de- 
fendant to recover a delit due to the involve nt , 
that after issue joined, the cause w as reft rreel 
to arbitration by ordi r of ntsi pnu* The de- 
claration then alleged mutual pi onuses to abide 
by, perform, fyid till ft l the award ; and that the 
arbitrator awarded that the plaintiff was entitle d 
to reco\er a certain sum : breach, non-paj ment. 
Held, on special demurrer, that the allegation 
of mutual promises rendered the declaration 
bad. Held, also, that it need not appear by the 
declaration that the submission to arbitration 
was with the consent of the major part of the 
creditors of the msoh ent ; and sernolt , that the 
absence of such consent would not vitiate the 

sward. 8uM\ffe v. Brooke, 3 P. Sc L. 302, 

* 

NSW AB8H.NMEN r. 

See Sheriff. 

NON OBSTANTE VEREDICTO. 

See Bill of Exehmtuft, 1. 

NON -REPAIR. 

Se* Covenant, 1. 

NOTICR OP ACTION. 

‘ VJ ‘ w h«**n «et provided that a plaintiff should 
jjj* twover for anything done in porouabc* of 
•pnet, uhKm bi days' notice of actio* were 


a misdirection, for the judge, on the tnal of tho 
issue, to tell the jury, that if the note waa given 
as a part security for the advance 1 * so made to 
the Marylebone Bank, Uie deftudant wis en- 
titled to a verdict. Richards v Macey • 1 t M, 
& W. 4S4. 

And see Duplicity, 1. 

REPLEVIN. 

Kul tiel record. — Surplusage — To debt on & 
replt\ in bond, setting out the record in the 
former action, the defendant ailed nul Uel 
record, usith a conclusion to the country . Held \ 
that the plaintiff was not bound to demur, but 
might treat the conclusion as surplusage, and 
reply, taking issue on the plea of nul tu l record 
in the ordinary form. Townsend v. Smith , 3 
D. & L 32 k 

REPLICATION. 

1 Insolvent . — Provisional assignee. — Du- 
musol of petition — To an action for goods sold, 
the defendant pleaded, that before commence- 
ment of the suit, the plaintiff petitioned th 
court for the relief of insolvent debtors, gn 
that an order was made vesting his estate an 
effects in the provisional assignee of that cotort. 
The plaintiff replied, that the petition was efi*- 
xnissed, and the plaintiff discharged from cus- 
tody, without taking tl}e benefit of the aett 
Held, on special demurrer, that the replication 
was bad* for not alleging that the petition m 
dismissed before the commfejTement of tl£f 
suit. Yorston v. Fefher, 3 D. & L. 2 97- 
2 . Issue on payment. — Debt on bond 
d&oned foe t&6 paymtto of a sum ol ’h 
ahd fyermt on,%ghren aajr, 4^4 tar 

SbEJSrSd mI? a*l£X3t& un> 




Analytical Diaett of Caut : Court* qf Common I«no. 

. nvswrtv.T* SlMst-U ; w'sv^ssmK 

dition mentioned, modo et formd, concluding to 
the country : Held? dht the replication was 
proper, a» taking i*sne bo the 'wrjwmjntlna- 
ptMy • alleged in the plea. Had,oho, that 
the plea was bad. Rooms ». Hamer, l Ci B 
5 41. 




Ctttt cited in the judgment: Bp ah v. Leale, 3 
Dftoj, ; Derbtfthire f. Butler, 5J.B. Mdo. 
198 ; Smith v. Bond, 10 Bing, 1t5 ; 5M.& 
Scott, 52 8 ; Turner v. M* Namur a* 2 Chitt. Rep, 
697. 

' 3. Amendment. — -Where a year has elapsed 
from the time of giving judgment for the de- 
fendant on a demurrer to the plaintiff's replica- 
tion, the court will not allow an amendment of 
the replication, nor the insertion of an addi- 
tional count in the declaration, the time within 
which the latter must he done being two terms 
after service of the declaration. Hammond v. 
Colls, 32 L. O. 398. 

SBYBRAL ISSUES. 

Arbitrator's certificate. — Assumpsit. The 
declaration contained counts for goods sold 
and delivered, for money had and received, and 
for money due on an a*, count stated. The de- 
fendant pleaded, 1st, Except, &c. f non-assump- 
sit ; 2ndly, As to the sum excepted, tender; 
3rdly, Except, &e., set-off; 4th!y, Except, Ac., 
payment. On these pleas issue was joined. 
At the trial, a verdict was taken by consent for 
the plaintiff, subject to the certificate of an 
arbitrator, who made his certificate in the fol- 
lowing terms : — “ As to the issue firstly, thirdly, \ 
and lastly, joined between the parties in the 1 
said cause, 1 do find and certify that the ver- . 
diet so found as aforesaid ought to stand, and ‘ 
that the same shall and do stand upon and so 
far as relates to the first, third, and last issues : ,f j 
Held, on motion to set aside the above errtifi- i 
cate. f that tie 4* isfiu e firstly joined** meant the j 
Issue of non -assumpsit to the whole declaration ; 
ami that it was not necessary to find separately 
On the issue of non-assumpsit as to eac h count. 
Adam v. Rowe, 3 1). 6c l. 331. 

Cases cited : Kilburn v. Kilburn, 2 D. & L. 6.SJ, j 
S. (*. i:» M. A. W . (»71 ; Morgan v. Thomus, 9 
Jurist, 92. 

81IRTUVF. 

Sale under several writs of Jt. fa, — Sew As- 
signment. — Trover against sheriff for goods par- 
ticularly described in the declaration, rlca, 
that defendant seized and sold the goods under 
at Uic suit of J. Replication, that the 
conversion complained of in the declaration is 
npVtfye seizing and taking of the< goods in the 


. It was proved that the sheriff received //# 
Writ, and aeis(d^iklM HP fikibiif bf 4he debtor, 
including those claimed in thaT ^aia w sf $ 
ne then received a writ at the suit of C., which 
afterwards proved invalid. After receiving t^a 
second writ ha sold the goods on twtoiiticcdt- 
sive days. The tint day’s sale produced 
enough to satisfy J.'s writ : the action of trover 1 
was brought by the assignees of the draw' 
(wlio had become bankrupt) for the goods H61a! 
after J*s execution was satisfied. Held, tbaff 
the sale was not to be considered entire and 
indivisible; but "that the sheriff after selling 
enough to satisfy the first writ, was liable in 
trover for the goods sold beyond that amount. 

And that plaintiffs were ngkt in new assign* 
ing, and aught not to have pleaded a mem 
traverse of the allegation that the goods were; 
sold under J* 9 s writ. 

A sheriff, after selling enough to satisfy an 
execution, is not justified in selling more oxt 
the supposition that, by accident for which ho 
is not answerable, the amount levied may be 
insufficient. Aldred v. Constable, 6 Q. B. 370# 

Caws cited in tho judgment : Stood r. Gascoigne, 

8 Tuuut. 527 ; Batchelor v. Vyao, 4 M, 4fc 
Scott, 552. 


SURPLUSAGE. 


See Replevin. 


TENDUK. 



2s4r fhe said writ, but for that plaihtifflr were 
fWully'possrifedof the gdods in .the pedant- 



yeCT to yiGoa:%' 

oiia vaq tea Lib a rcugikSo 


A declaration for urn? and occupation con- 
sisted of several counts for rent, work dons, 
money paid, money lent, and ail account 
staled, and the same sum was claimed in each 
count. The defendant pleaded# except as to. 
7/» parcel of the monies in the declaration men* 
tioned, non assumpsit ; and as to the sum of 
71. parcel, &c., a tender of that au in. Tho 
evidence was, that the sum of 71. was all that 
was due, and that it was tendered in respect of 
the rent claimed iu the fust count of the decla* 
ration. 

Held, tint on these pleadings the defendant 
was entitled to a verdict, and that the form o£ 
the jdea being “ parcel of the monies in the. da* 
duration mentioned/* did not constitute aw 
admission of the defendant's liability on each 
count of the declaration so as to preclude bias 
from proving the plea by showing that tha 
tender was made in respect of the sum claimed 
in the first count. Robinson v. Ward, 32 L. O, 
373. 

TRAVERSE. 

Sec Distress, i. 

TRESS ABB. - \ 

1 . Sale of cattle* — The statute 5 & G W. 4, 
c. 59, s. 4, provides, that a person impounding 
cattle must provide them with - ftftftxrfifBcr 
the expiration of-s^ven day«jr Jw shall be at 

weret rr^m 
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>ar, tcc.f m A that he sold two of them to reim- 
barae bimeelf for the expense of the keep of 

M 

Held, after verdict for the defendant, that the 
plea was bad for not alleging that it became 
necessary to sell two of the horses in order to 
defray the expenses incurred, and a rule was 
made absolute for judgment non obstante 
veredicto. 32 L. O. 420. 

2. Liberum tenementum. — The declaration 
stated, that the defendants, with force and 
arms, broke and entered a osrtain messuage, 
cottage, and dwelling-house, situate in Nova 
Scotia Gardens, in the parish of St. Martin, 
Bethnal Green, and then expelled the plaintiff 
from the possession and occupation of the 
aaxne. Plea, that the messuage, cottrge, &c., 
were the soil and freehold of the defendants, 
wherefore they committed the said trespass in 
the said messuage, &c., as they lawfully might 
for the cause aforesaid : Held, 1st, that the plea 
of lib. ten. was a good pica to this declaration, ! 
although the close war particularly described 
in the declaration ; 2ndly, that it was not to be 
inferred from the declaration that there was 
any breach of tlic peace or forcible entry, the 
averment of ri ct arm is being a mere formal 
allegation that the defendants entered with I 
some force sufficient to enable them to get into 
possession. Harvey v. Bnjdats, ll M. & \\\ 
1TI7. 

Cases ritPil in the judgment : (’rotor v. Cromp- 
ton, I H. Ac C. *1«7 , 2 IK A H. 710; Norton 
v. Murium), t M. k (I. 614; 1 SeoM, N It. 
3. 474, .>02; Lnwe v. king, 1 Snuml. rt| ; 
Hex v. Wilson, H 1. K. > r >7. 


TheywiH be fouttd as follow:— 

Railway Cases, p. 510. 

Construction of Statutes, 535. 

Principles of the Common Law and Grounds 
of Action, 556. 

Common Law Practice, 563. 

Common Law Pleadings, G06. 

RECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 


REPOSTED BY 


BARRISTERS 

COURTS. 


OF TUB SEVERAL 


See 


vr.su 

Indictment , 2. 


WHIT OF ftir.iiT. 


<Qur?n’fi ISotrfl. 

( Before the Four Judges.) 

Sittings in Banc after Easter Term, 1346* 
Doe deni, Merigon and Daley v. Daley . 

KJRCTMRXr. — CONSENT RULE. 

In an action of ejectment on the separate de- 
mises of A. and B. against C. the wife Of 
B., the defendant cannot at the trial , after 
having entered into the consent rule , take 
objection that the lessor of the plaintiff is 
her husband. 

An action of ejectment was brought on the 
separate demises of Merigon and Daley against 
Busina Daley. At the trial before Mr. Justice 
Wight man, at the Westminster sittings after 
Hilary 'Perm, it appeared that the defendant 
was the wife of one of the lessors of the plain- 
tiff. and it was thereupon objected that the de- 
fendant was entitled to a verdict on the demise 
by Dale}, upon the ground that the husband 
cannot maintain an action again *t lus wife. 

• The learned judge overruled the, objection and 


Death of sole tenant. — Journeys account. — • a\erdict was given for the plaintiff on the de- 
Sevrrnl matters. — The issuing of a writ of right mise by Daley, with lea\e reserved to move to 
by journeyw-account after the 3 1 hi December. 1 enter a verdict for the defendant. 

IH31, ia not warranted by an original writ of; A rule nisi having been obtained. 


right pending on that day, which has since 
abated by the death of the tenant. 

But all proceedings appearing fully upon 
the count on the second writ, the court refused 
to set nside the writ of grand cape and subse- 
quent proceedings, fearing the tenant to raise 
tnc question by demurrer. 

Qw/rrr, whether a writ by journey s-aceounts 
lay where the former writ had abated by the 
death of a sole tenant. The tenant cannot, with 
the general mist, plead other pleas raising 


questions of fact for trial by an ordinary jury, j 
Davits v. Lowndes, 7 M. 9e G. 702. 


Mr. Pvtcrsdorff showed cause, and con- 
tended that the defendant was precluded from 
taking the objection of the coverture after hav- 
ing entered into the consent rule and consented 
to jihad not guilty. The ismic to be tried is 
whether the action can he maintained. John 
Doe is the plaintiff in the action in point of 
law. The court will not allow several lessors 
of the plaintiff, though separately interested, 

: to appear by separate counsel ; Doe v. Bromley » 
* He also cited Philipps v. Bury* Morgan v. 


Hors wo conclude the Series of Digests for the 
present vofame. The Index and Table of Con- 
tents will supply an easy reference to each section 
*f the whole series, and a List of the Cates will 
be added. 

It may be convenient in this place to refer to 
the previous parte of the Common Law Digest. 


Thomas, c Hoc, 'is on y. Almond A 

Mr. Br am well, contra. The intervention of 
John Doe is a mere ficlvn, and should not be 
allowed to work an injury to the defendant by 
depriving her of the general ljile of law that 
the husband and wife are oni person. Tbs 
defendant should be in the same situation as to 
real property as he is as to chattels taken and 


• 6 Dowl. & Ryl. 292. 
c 2 Cromp. fe Mee. 393. 
4 4 Dowl. P. C. 321, 


Garth. 190. 



Superior Cfmtti 


i ngs. 




kept by his wife : a husband cannot bring 
trover against his wife. He cited Re* v. 
Smyth,* Wright v. Beard/ Doe v, Jackson.* 

Cur . adr. imU . 

Lord Denman, C. J., now delivered the judg- 
ment of tiie court, and after stating the facts of 
the case, said : — We do not see how this de- 
fendant is able to avoid the effect of the con- 


five attempt to try, although the defendant ju^ 
eeeded on the new plea. 

Cowling , contra. Hie plaintiff has been paid 
the costs occasioned by the amendment, and if 
he sought for any further costs, lie should have 
asked the judge to make their payment a part 
! of the terms of the amendment. 

Cur . adr. vuU. 

sent rule, which puts in issue nothing but her * Hie judgment of the court was delivered by 
title. It is said the wife cannot be guilty of a 1 Pur he, B. The question in this case was, 
trespass upon the property of her husband, j whether Master Walker did right in allowing 
We cannot accede to this doctrine as applicable • the plaintiff the £Osts of a remanct. There 
to an ejectment, for the relation of husband 1 were four pleas on the record wheh the patties 
and wife docs not justify her in taking forcible went down to the first assizes, and the Cause 
possession of his property. There are technical . was then made a remnnet. Afterwards the 
uifhcultieti in an adverse proceeding between defendant applied for leave to substitute another 
married persons which are Raised for the pur- ! plea, which was d lowed. The cause went down 
pose of defeating justice by restoring to the j to flic subsequent assizes, when a verdict was 
owner land unlawfully withheld from him. ' given for the plaintiff on the issues raised by 
This difficulty is met by a technical answer,! the pleas which were on the record at the first 
for John Doc, claiming under a demise from J assizes, but he failed on that inised by the 
the husband, and not the husband himself, is added plea.* On taxation. Master Walker liav- 

j ing allowed the plaintiff the costs of the rc- 
i inuuct from the first assizes, an application 
\ was made to us to review his taxation. Wc 
l think Master Walker was right, .although wc 
WaWr V. Work fork. May 22, A' June 3, 1 * if.. ; have, had some doubt about the point. Wc 

COHTX.— RRMANKT.— AMKKDKM Pl.lt*. ‘ l ?™ ,k ‘‘V™.* ri « Ut «“ U, ‘ S 1‘nm ij.U— tl..- )»« 

J i . - . ... i till would have succeeded on all the issues 

A cause i ft which four issues were jawed was . w ||j c h were on the record at the first assizes — 
stt t.nu'ti Jin' Dim tit the u.N'Mjf v, hut made ] 10 underwent the delay of those assizes, nnA 
a mmnirt. nef/j v the ncjf assizes, the , as j >;ir t 0 f i he costs of those issues, lie ought 


the plaintiff on the record. 


Rule discharged 


13rcf)cqurr. 


tUfvmUuii a in >■ n (/ill o,i r of the ji/riis, which \ | lwc t J, c roH(s „f t J u . 
con nd the whole muse of action, oml yon ucntlv of t | lc i emaiH .,. 
which a rerdtet was afterwards found far I *' 

the deft w taut and J nr the plaintiff nt/ the 
Other issues. Held, that the plaintiff «/ "s* j 
v/i tit Ud tn the costs id* the nmantt. 


therefore, he discharged. 


delay. 
Tins 


and 

rule 


conve- 

ntual. 


Rule discharged. 


Tins was an action of trespass for destroy-! 
ing a weir. The defendant pleaded four picas, 
upon which issprs were joined, and the cau«e 
was entered for trial at the York summer as- 
sizes, 1 84 1, but made a remanct. Shortly 
before the next assizes, the defendant obtained 
n judge's order to amend one of the pleas on 
payment of the costs of the amendment. The 
plea having been amended accordingly, the 
cause was tried at the spring assizes. 1*45, and 
a verdict found for the defendant on tli« amend- 
ed plea, which covered the whole cause of 
action, and for the plaintiff on the other pirn*, j 
On taxation, the master allowed the defendant _IriJ.iv . 
the general costs of the cause, but allowed the 
plaintiff those of the remanct. A rule nisi Saturday 
having been obtained to review the taxation, i . . , 

had! on 


COMMON LAW SITTINGS. 


M m day 
Tuesday 

Thursday 


Nov. 


Paper 


,S 


Hoggins showed cause. If the case 
been tried at the assizes, 1944, fBe plaintiff;.., , 
would have been entitled to the costs of all the 1 ues ” 
issues. Then the substation of a new issue 
cannol deprive him of the costs of the rema- 
net. Suppose m motion, with a plea of non- 
assumpe only, which being set down for trial, 
wee made a remaaet, and before the next sit* 
tings, another plea was substituted, the plain* 
tiff would be entitled to the coats of the abor« 


• 1 Mood. it Rob. 155 . 

* l B & C. 


' 13 East 310 . 


449 . 


>V 

Wednesday 
Thursday 
Friday • 
Saturday . 
Monday • 

Tuesday . 


Wednesday 


lErrljcqwcr of |Mm 0. 

Michael mi* Term, IR-Pi. 

f Uan<\ Peremptory 

{ siftrr Motion?. 

Ditto, before Motion?.— 
Yni Vrius, Middlesex 1st 

( Silting. 

4 Ditto. 

5 Ditto. 

C Jlaur, Peremptory Paper.— 
5 J A if, i Pri /it, London 1st Sitf 

7 Ditto. 

c§ \ Itane, Special Paper —Lord 
t Mayor sworn. 
n \ ltnnc . Krrors. — Aiti Print, 
l Middlesex 2nd Sitting. 

1 1 Uanc, Special Paper. 

Dane, Sheriffs nominated* 
Ditto.— Special Paper* 
jfant. Crown Cases* 

Banc, Special Paper, 
t Ditto,— Miri Prise, London 
( 2nd Sitting. 

; f Bant, ftpeefat Paper.— Mw 
t Prius t by edfoofimwat* 


U 

13 

14 

15 

17 1 
18 1 



016 



Thondey 



Tuesday . 
Wednesday 


[Dane, _ 
i9i Prim, 
( *»•* 
to Ditto, 
ft Ditto. 
tS Ditto. 

s s& 


3rd 


EXCHEQUER CAUSE LISTS* 

PEREMPTORY TAPER. 

Michaelmas Term, 10 tiiVict. 1846* 

To be called on the first day of tbe Term, after the 
motions, and to be proceeded with tbe next day, if 
necesaary, before tbe motions. 

Rule Nisi. 

4th June, 1846. — .Smyth v. Wythe. 

9th June, 1846.— Farina v. Horne. * 

12th June, 1846. — Waller v. Joy* 


SPECIAL PAPER* 

For Judgment • 

Duncan v. v Benson, dem. 

(Hoard 2nd June, 1845.) 

Ashley and others v. Pratt and others, speoial 

tile. 

(Heard 27 tb April, 1816.) 
Moneypenny r. Dering, special case, by order of 
tfiecChaucellor Wigram. 

(Heard 5th May, 1846.) 

Pardos, executor, Ac. v. Price, special case. 

(Heard 27th May, 1846.) 

Braham r. Wilkins, dem. 

(Heard 1st June, 1846.) 

Cbantler and ux. v. Lindsey and uz., dem. 

(Heard 8th June 1816.) 

Nigbtingall v. Smith, special case, by order of 
Vice-Chancellor of England. 

(Heard lat July, 1816.) 

Pilkington and another v. Cooke, Esq., dem. 
(Heard 3rd July, 1846.) 

For Argument, 

Griffiths t*. Pyke, dem. 

(To stand over until special caso settled.) 
Price and another, exeoutors, Ac. v. Woodbouso 
and another, dem. 

Robinson v. Purday, special case, by order of 
V ice-Cbancellor W igfam . 

James and another v. Craue and another, special 
ease, by order of Nisi Prius. 

Haigh and another v. Jaggar and another, dem. 
Clemanta v. Flight, deiu. 

(Part heard 3rd July, 1816.) 

Digby v. Rayne, special case, by order of Mr. 
Baron Alderaon. 

Brown r. Thurlow, dem. 

(Part heard 3rd July, 1846.) 

Planer r. Constable, aued with another, dem. 
Hall a* Lack, dem. 

Anderson «. Iiardinge, dem. 

Flight a. Maclean, dem. 

(Part beard 3rd July, 1846.) 

Flight v« Madsen, den. 

(Part beard 3rd July, 1846.) 

Chiltoa, jun. a. Tbe London end Croydon Bail- 
trey Company, den* 


Haigh and wfh* a* J»^ir t i do C beri , den. 
Aprs a. $oper,cttr., den. 

Rawlins a. Euis and others, special case, by order 
of Mr. Baron Alderaon. 

Milford a. Hughes, dem. 

Wright a. Madocks and another, dem. 

Satne a. Madocks* dem. 

a. Herifiw deoL. . > ~ 

Woods a. Duinl^dem; 

Muter a. Murray, dem. 

S vya. Oollopi special case, by order of the late 
Abinger. 

Roslin a. Mugridge, dem. 

Brown P. O. a. Byers and others, special case, by 
order of Nisi Prius . 

Price a. The Great Western Railway Company, 
special case, by order of Mr. Baron Alderson. 
Phillips v . Lewis, dem. 

Botisfield a . Wilson, dem. 

O'Brien a. Clement, dem* 

Harnett and ux. a. Maitland, dem. 


NEW TRIAL PAPER* 

For Judgment • 

Moved Hilary Term, 1846. 

London, Lord Chief Baron, — Ackerman and others 
a. Ehrensperger. 

(Heard 22nd May, 1846.)J 
Moved Faster Term, 1846. 

Middlesex , Lord Chief Baron , — Daniels a. Field- 
ing. 

(Heard 23rd May, 1846.) 

Cluster^ Mr. Justice Williams. — Kearaley v. Cole. 
(Heard 26th June, 1816.) 

Swansea , Mr. Justice Wightman. — Norris v. 
Barnes and others. 

(Heard 1st July, 1846.) 

For A rgument. 

A loved Faster Term , 1846. 

Liverpool,' Mr. Justice Coleridge. — Orinerod and 
others t\ Chadwick and another, Esqrs., on affidavit. 

Chester, Mr. Justice Williams . — Potts and others, 
assignees, &c. v. Clegg, executors ; Chamberlain 
v. '('he Chester and Birkenhead Railway Company. 

City of Chester, Recorder of Chester.-— Seller and 
others v. Jones. 

Moved Trinity Term , 1846. 

J.ondon , Lard Chief Baron. — Woodcoofc, jun. p. 
lloulds worth. 


THE EDITOR’S LETTER BOX. 


The letter of “ A Subscriber from the confc» 
menccment ” on delays in payment of tihfe 
amount levied under an execution shall be m* 
aerted. 

The Letter from Ely on the Rent Apportion* 
ment Act, .hall be atiMled to. 

The Qua re of “ Taciturn’' shall be considered. 

Our next number mil coflndn the name, df 
the original case, reported in this volume, with 
thoee comprised in me Analytical Digest. The 
Table of Titles, which trill rorriA an easy iw 
ference to all the sections of the Digest, wSl 
accompany the Title Pag* and Contents eariy 
next month. A General Index will cloM nttt 
week's number. 


&ije ftrpl (SHnsrrtoer. 

SATURDAY, OCTOBER 31, 1846. 

— — “ Quod magis ad ho* 

Pertinet, et nescire malum etf, fttptam"*." 

• Ho i AT. 


JURISDICTION OF TIIK N11W 
COUNTY COURTS. 


any question of fact from the determina- 
tion of a jijry, ami the further power, if 
dissatisfied with a vcrdicl* of trying the 
cause as often ns he thinks proper* and 


In resuming the consideration of the: until lie finds n concurring jury* theior- 
juri«dictioii of the courts constituted under nudity of summoning five honest men from 
the statute 9& 10 Viet. c. 95, we may at their* homes may he advantageously dis- 
once observe, that although, as regards the penned w ith, and the suitor be us wall* 
cogni/tn.-e of causes the jurisdiction to be | content with an empty jury-box as if it 
exercised by the new tribunals is, as a!- 1 contained the full complement of twelve 
ready stated* in most cases concurrent good men and true. ' 

with that exercised by the superior courts, 1 As regards the payment of costs »n- 
the judges to he appointed under this net curred in proceedings instituted in the 
ar»* imesltd with authority wholly cl is - 1 Now Courts, the discretion of the judge is 
himilir to, and far exceeding, that w hicli • substituted lor the law. r ihe88tli section 
the law a 'lows to be exercised by the provides, that all the costs " shall be paid 
judges of the superior courts. In the new by, or apportioned between, the parties in 
courts, for example, the judge who tries a Midi manner as the judge si Kill think fi: ; 
cause has the sole power concentrated in and in default of any “pecial direction, they 
him of granting or refusing a new tiial, in ''hall abide the event ot the action, go that 
any ca*-*e, or under any circumstances; 11 it is quite competent for the judge, if so 
and, although a plaintiff should appear at | d»sposrd, to burthen the successful suitor 
the time appointed for trial, and earnestly | with the whole or any part oi the costs of 
desire that hi* case may he submitted to u jan action, Connected with this subject is 
jury, without asking his consent, the judge i the novel and invidious authority conferred 
may direct a nonsuit to he entered ; H two on the judge by the 91st section, which 
provision* which, by their combined opera- 1 provides, that the expense of employing a 
tion, manifestly render the presence of a ; barrister or attorney shulP not he allowed 
jury in these courts an idle mot kery* and j hi anv case, “unless by order of the 
give those antiquated persons who still re- .judge! ” a provision, we admit, well calcu- 
spect the institution of trial by jury reason | lated to test the independency of both 
to wish, that the clause which enacts, I bronchos of ihc profession,^ and which 
“that the judge of the County ^*ourt shall j affords an opening to the suspicion at least 
be the sole judge in _al I actions brougfit in .ol favouritism and abuse. After the CX- 
the said court, and sflSfl determine allqncs - 1 ample* we have cited of the nature and 
tion* as wilt of Jqr.t a* of hue," had stopped , extent of the power with which the judges 
here, without Jfnc addition of the words, j of the new courts are to be invested, it 
•‘unless a jury shall he summoned.” Whilst | can excite no surprise to find a sweeping 
a judge, of his mere will, has power to j enactment, that in all cases not exprt ssly 
nonsuit a plaintiff, and thereby withdraw ' provided for, “the general principles of 
* [ practice in the superior courts of common 

law may be adopted and applied, at the 
discretion of the judges, to actions and 
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pjpceedipgs ip their several courts;”* a 
power so vague and extensive as to admit 
of every possible diversity of practice, 
when exercised without the opportunity of j 
appeal 

Hie clauses in the new act by which an 
inquisitorial power is confided to the judges 
of examining into the cireumstances of 
judgment debtors, and the manner in 
which any debt or liability has been in- 
curred,- and of committing fraudulent or 
contumackfus debtors to prison for a period 


in the distress was made ; ’ but ip case 
either party shall declare tb the cbtfrt^ft 
the title is in question, or that the rgrft bi- 
damage in respect of which the distress fs 
taken, exceeds 20/., and shall beCfoiiie 
bound with two sureties to prosecute the 
suit with effect and without delay, and tb 
prove that the title is in dispute, or that 
there was ground for believing the rent er 
damage exceeded 20/., then, but not other- 
wise, the action may be removed as before. 
It appears, therefore, that in addition to 
not exceeding forty days, have been bor- 1 the replevin bond given to the sheriff under 

‘ the stat. 11 Geo. 2, c. 19, a party desiring 
to remove a replevin suit to one of the 
superior courts must, in every instance, 
enter into the bond prescribed by the 
121 st section of the new act, before issu- 
ing the writ of record ari facias loqiutam . 

With resptet to the local jurisdiction of 
the new courts, it is made to depend alto- 
gether upon the orders of her Majesty’s 
iVivy Council, who are empowered to divide 


rowed with so little variation from the 
stat. 8 & 9 Viet. c. 127* as to preclude the 
necessity for detailed consideration. In 
addition to the authority now exercised by 
the commissioners of the Court of Bank- 
ruptcy and others, under the act last re- 
ferred to, the judges of the ncw'courts are 
empowered/* at the hearing of the cause or 
any adjournment thereof, if judgment shall 
be given for the defendant, to examine the 
parties and commit in the same manner as [the whole or part of any county into dis- 
•if the judgment had been previously oh- j tricts, and to older a court to be bolden 
tained and the defendant summoned, for each of such districts, altering the 
Whilst touching on this portion of the new ! number of courts and the extent of the 


^ict we may observe, that the provision at 
the conclusion of the 98th section, declar- 
ing that the costs of summoning the judg- 
ment debtor aiul of all the proceedings 
thereon shall be deemed costs in the cause, 
is a valuable amendment of the correspond 
ing clauses of the stat. 8 & 9 Viet. c. 127, 
in which the subject of costs was alto- 


districts at pleasure, without any regard to 
existing local divisions. The provision 
specifying the district in which actions are 
to be commenced is marked by that 
obscurity which we have already hail oc- 
casion to observe upon in other parts of 
the act. The fiOtli section enacts, that the 
summons, which is the primary process in 


getlicr overlooked, and the commissioners, a suit, “ may issue in any district in which 


or other judges, left without any discretion f 
in the matter. 

The provisions of the act 1 & 2 Viet. c. 
74, to enable a landlord summarily to re- 
cover the possession of tenements from a 
tenant holding over after the determination 
of his tenancy, have been imported into 
the new act, with such alterations and ad- 
ditional machiiufl-y as were thought neces- 
sary to adapt them to the new tribunals, 
and with an extended application to 
premises of the rent or value of 50/. 
whilst the 1 & 2 Viet. 


the defendant, or one of the defendants, 
shall dwell or carry on his business at the 
time of the action brought,” which is suf- 
ficiently dear, but the clau>e proceeds : — 
** or by leave of the court for the district 
in which the defendant, or one of the de- 
fendants, shall have dwelt or carried on 
his business at some time within six calen- 
dar months next before the time of the 
action brought, or in which the cause of 
action arose, such summons may issue in 
either of such last-mentioned courts.” Wc 
conjecture the intention was that the suit 
may be civjuncnced as of right, in the dis- 


a year, whilst the i A - > ict. was con-j 
fined to cases where the rent did not ex- j 
coed 20/. a year. i trict in which the defendant, or one of 

The alterations created by the new act j several defendants, presiding or carrying 
in the practice, as regards the removal of on business ; and that it may be com- 
aetious of replevin, are not unimportant. ‘ menced, not as of right^^t by leave of 
All actions of replevin in eases of distress [the court, in the district in which the de- 
fer rent in arrear or damage faisant arc, fondant, or one of the defendants has 
to be brought by plaint u in the court dwelt or carried on business at anytime 
Jioldcn under the act lor the district where- = w ithin six months, or in the court of the 
^ — ' district in w-hich the cause of action arose. 

Sect. 7^. • \\* e aro [yy no means certain, however, 




rfiai this is the true construction or the 
clause, and are at a loss to suggest from 
/which court leave should be obtained in 
pither of the events last contemplated. 

Any notice of the jurisdiction of the 
new County Courts would be incomplete 
if wre omitted to observe, that by a proviso 
annexed to the 1st section, it is specifically 
declared, “ that no. court shall be esta- 
blished under this act in the city of Lon- 
don.* Whether this exemption is to be 
regarded in the light of a privilege or a 
deprivation, we leave to be determined; 
but if the cheap law to be administered 
under this net is so great* a boon as it luis 
been represented, it seems mavelhuis that ' 
its benefits should be withheld from the 
inhabitants of the most important city in 
the empire, and one that numbers the 
premier amongst its repicscntatives ! The 
concise maimer in which the city of L m- 
don is disposed of, by the proviso above 
cited, is strongly contrasted, however, with 
the anxious solicitude which those who 
framed the act have displayed as respects 
the “ liberty of Ilulhunshirc," and the 
‘•hamlet or bicrlow of Kecloul!, * which 
constitute the exclusive subject of a some- 
what lengthy clause* We learn from this 
clause/ that “John Parker, Iwp, has been 
appointed and is steward of the manor of 
Sheffield,** and that “ Daniel Maude, Km|., 
has been appointed and is steward of the 
manor of Kcc!e»all.’* The clause then pro- 
ceeds to enact, that if the said John 
Parker shall continue stew aid of the manor 
of Sheffield when any order shall be made 
for bolding a court under this act within 
the liberty of 1 lallamshire, a district shall 
be constituted which shall eompiiso at 
least the whole lihcity of Ilulluni'diire, 
except the hamlet or bicrlow of Kcclc-all ; 


. , y , 

lability, upon {lie distinction conferred 
upon, as well as the proviaioh secured for, 
them, by being especially nominated as 
judges under the act, and sincerely hope 
that those favoured localities — the liberty 
of Iinllamshire and the bierlow of Rccle- 
sall — may continue for many years intact, 
in all their primitive integrity, without ex- 
cision or extension, whilst every other part 
of the kingdom is parcelled and carved out 
j by the ruthless* orders of hejr Majesty’s 
Privy Council. 

We cannot dismiss this subject without 
directing attention to another clause of the 
act which does not fall strictly w ithin the 
scope*)! an examination into the jurisdic- 
tion of tlrt? new courts, but is so important 
ami unlooked for in its operation, that it 
appears to be extremely doubtful whether 
its sagacious contrivers could have antici- 
pated its con>ecjucnces. We allude to the 
dth sect ‘on, an attentive consideration of 
which has brought some discerning persons 
to conclude, that tie 1 execution of v lit* act 
must be altogether suspended until this 
blunder has been rectified by parliament. 
Before adverting to the language of the 
section we may remind our readers, that 
in the session of I M 4 l f the act 7 & N Viet, 
c. passed, “ to amend the laiv of 

insolvent y, bankruptcy and execution,” 
under which the commissioners of the 
I Court of Bunkiupley have the power of 
; granting protecting orders to insolvent 
petitioners, and which contained the 
famous clause abolishing arrest upon final 
process in actions for debt not exceeding 
20/. It will also be icmembered that the 
clause last referred to having produced its 
{ natural results, and afforded unprincipled 
knaves an opportunity of laughing at their 
unfortunate creditors, it was felt that the 


and if the said Daniel Maude shall eon- advocates for impunity to dishonest debtors 
tinue steward of the manor of Reclcsall, had gone a little in advance of what is 
another district shall be constituted under called “ the spirit of the age/’ and much 
the act to comprise at least the whole further than the trading community em^d 
hamlet or bicrlow of Kcrlesall, and that in endure. By way of set-off, therefore, and 
such cases the s:iid John Parker and J to allay the irritation created by the 
Daniel Maude shall be entitled to be up- measure of IS 14, an act pasted in the ses- 
pointed the first judges of tlic*t?buru to be ' sion of lMJ, {the act * & U Viet. c. 127* 
Jiolden in the said t districts respectively ; 1 ;i l)ov<» referred to.^) “for the better sc- 
arul further, that districts of the sa il joining the payment of small debts/* to 

two courts sludl not be reduced within the which a measure for the establishment ot 
said limit iv:^ecti*cly, so long as the said ioeal courts was, we bad almost said, sur- 
Jolin Parker and Daniel Maude respec- ! rcpliliuusly annexed, during the progress 
lively shall continue judges of the said ^ of the bill through parliament, although 
courts.” We congratulate Mr. Parker ^ by reason of the stupidity of the framers, 
and Mr. Maude, w on are both, we doubt • ; t has, fortunately for the community, 
not, gentlemenofgrc.it worth and rtspec- j pruvt cl abortive* Now the recent act 


I i) S’ JO Viet. c. Do, s. 0, after specially re- 
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cifinjg’ltitf 7 & SVtet. <*;W, and th££ &\9] 
Vl;c^c. t2?, proceeds tti 'jdiia'et, tjhht 'flsj 
soph a court shall be established .in any 
district under thin act* the several pro- 
visions and enactments of* the said acts 
7 & 8 and 8 & 9 Viet, and of even/ oilier 
act of parliament hereuntofore passed, so far 
as the same respectively relate to or affect 
the jurisdiction and practice of the court 
so established, or give jurisdiction to any 
court, or to any commissioner of the Court 
of J bankruptcy » with respect to judgments 
or orders obtained in the court so es- 
tablished, shall l>t repealed. Supposing the 
new courts to be established .throughout 
the kingdom, he is n bold man who can 
predicate, vyith any degree of confidence, to 
what extent the existing law will be al- 
tered or affected by the sectiop just re- 


cited. 

gest, that the effect will be to repeal the 
f>7Ch section of the 7 & 8 Viet. c. SMi* and 
thereby restore arrest on final process 
for debts not exceeding 20/. We do not 
Conceive, however, that the regaling 
clause will have this effect, because the 
new act docs not contemplate nor admit of 
Arrest on final process on judgments ob- 
tained in the new County Courts. It is 
tolerably clear, however, that the section 
above referred to would deprive the com- 
missioners of bankruptcy and insolvency of) 


other# hrt'to &sue orders for bdnflnenle^dffdi 
fte^Whefead doubts have been eufetftaft 
whether under the provisions of ajn a<?t'o£‘ r t __ 
last session of parliament, intituled' ** 'An 1 il&t* 
to amend the Laws for the ProVisiOti ’softr 
Regulation of Lunatic Asylums for 
and Boroughs, and for tne Maintenance stiitT 
Care of Pauper Lunatics, in England/* it' fir* 
incumbent on justices of the peace, and oUiot^ 
therein specified, to i$su$ orders for the recte^- ; 
tion into a lunatic asylum, or house licerf&flw* 
hospital registered for the reception of iunsttieV” 
of all persons who shall be brought befUfj? 
them, or whom they shall visit in the mdnttit 11 
prescribed by the said act, and of whose : hihaC^ 
they shall be satisfied, or only of those persoifif' 
of whose lunacy they shall be satisfied, ftiicP 
whom they shall deem proper persons to’bcf 
confined, according to the tenor of the order; 
set forth in the form numbered one in the' 
schedule marked (K.) annexed to the Said* 
Be it declared and enacted by the QueeWV 


act 

Some of our correspondents sug-j most excelWt Majesty, hv anil with the adrltii; 

and eonsent of the Lords spiritual and tend- 
poral, and Commons, in this present parliament 
assembled, and by the authority of the same,’ 
That it shall not be deemed incumbent on any’ 
justice *>f the peace, or upon any clergyman; 
overseer, or relieving officer, to sign or issue 
such order as aforesaid, in all cases in which 
the physician, surgeon, or apothecary whom 
he or they shall have called to his or their as- 
sistance shall have signed the certificate ac- 
cording to the form numbered one in the said 
schedule (K.) as provided by the said act; but 
thateveiv justice, clergyman, overseer, or rc- 


r iu V 1 ! lieving o Ificer by whom any such order shall 

jurisdiction in cuscs whole judgments j | )t . signed or issued, in the case of every such 
were obtained in the new County Courts, \ p... r „ oll a f whose lunacy he shall be satisfied, 
uinl thus throw the law of bankruptcy and shall he hound, before signing the order, to 
insolvency into inextricable confusion. It; satisfy himself of the propriety of confining 
would also effect the jurisdiction of the su- ! su *b hmatie in a lunatic asylum, unless a 
per! or courts iu a variety of cases which; mw,ira > «rhticat.- that such lunatic is a proper 
tvill person to be so confined, in the same form as 

will reauily m g«cst thenitches to cvei) j J llt . lllwHffll ^nifioate in the said schedule (K.) 
one acquainted with the practice of those , nilll( ,, er ono> ; hall haw been signed by W 
courts, rortuttulely, however, toe section j medical officer of the union or parish to which 
remains a dead letter until the new courts j the lunatic belongs, as well as by the said 
have been established, and the present ! ph\ sudan, surgeon, nr apothecary, in which 
Lord Chancellor’s character, for caution j Sll( *h two medical certificates shall be fe- 
and foresight, afloTds a sufficient guarantee 
that he will not inconsiderately assent to 
any proposal for hastily carrying into exe- 
cution an act which contains this remark- 
able specimen of reckless legislation. 


NEW STATUTES. EFFECTING ALTERA- 
TIONS IN THE LAW. 

LUNATIC ASYLUMS* 

9 & 10 Vicfr. C. 84. 

An Act to amend the Ijaw concerning Lunatic 
M.'i Asylums and the Care of Pauper Lunatics iu 
h. England. a 


[iGth August* 184G.J 
what cttit&ft tstfeeb knd 


reived by every such justice, clergyman, over- 
seer, and relieving officer as conclusive evidence 
that su» h iiuiatic is a proper person to be sG 
confined, ’ 1 

2 . Committees of justices appointed. Or tthH 
may hereof? trbe appointed, for providing lundtid 
as ij turns, deemed to hare been legally uppmrittdl 
— And whereas by the said act it is enacted? 
that a committee of jusfl&s to superintend OV 
t > treat and enter into an agreement for 'th& 
erecting or providing an asylff^for the paddfei? 
lunatics of any county or borough which hiS 
no asylum for the paufier lunatics thereof shh'll 
be np|*)inted at the time and in thejnahn# 
prescribed by the said act, after pubhtrnbfige 
of the intention to appoint such 
given oh or before the general or 
sions^ ft*' Midi tffter 



of ttecemVer* oi)^H#¥WkU P&rf/*, fyf\ mt; <*$»&> .&?•’/ *& WVWft* 1 * ifVb 
e !j*MWlld re d and forty- five ; .but the wlyeetfi' pof/U^ Joi\ pr^vfdpip onji^MP 
m .fpe act have not been in all cases ; fully- s?wh:—^An(\ J ps it enacted, Iflidt pnfil acom- 
tai^c^ ,und doubts have been entertained as &> nAttfe^f visufrfs 

tpe» power °f the justices in the appointment n( thefchiirricidf of Una hft, ho ApdoifllW tott 1 !*#* 
spc§ .committees, and as to the powers of such half of'anv eofcnty br bortmtfn, ‘counties or 
cppiihfitees when appointed ; hcit declared and boroughs, the Committee appointed or hereafter, 
exacted. That a committee as aforesaid may to bo appointed, .either for superintending tjutv 
a^4 i^LaU be appointed in every county and erecting or providing, or for treating and enq; 
^- 9 K 0 iigh. which has no asylum for the pauper tering into, an agreement for erecting or prflfj 
thereof, and iA which a committee has viding an asylum, or for effecting, the one or 
n^pe^n already appointed, or in which a com- the other of those purposes, ns tdtmr saldcoiA'- 
imtt^.ouce appointed has ceased or shall here- inittee may seem best, shaH have t# dh behalPbf 
atf^.cpise to exist without carrying into effect the county or borough by Which' J With Cdnft* 
tpc ( purposes for which it was appointed, or, if mittce shall have been appointed* idl tlur 
appointed for the purpose only of treating and powers, as well of contracting Mth»ik$ r pro-? 
entering into an agreement, has reported or prietors of ayy house licensed for } the .w<?ptu>l)» 
shall hereafter report that it is not practicable of lunatics, as otherwise,, of a committee p£ 
or expedient to enter into an agreement, or to visitors? appointed under the *auV Act, save 
that effect ; and that notwithstanding any com- that a committee for the puirpbste "only 6f treat*' 
rpijftpe already appointed or hereafter to lie ap- mg and entering into aft ngrCrtneht frt afore-' 
pointed may have been appi iated cither for the said shall i>pt have power to ' tal«Htf ensures tO iT 
p.urpose only of superintending the erecting or; wards erecting or providing a’ lunatic asylum* 
providing an asylum, or for the purpose only for the solo use of the county or., borough for 
of treating and entering into an agreement for' which it shall have been appointed, , . • 

erecting or providing an asylum, or for effect- 5. Committee of visitors to be appointinl by, 
ing the one or the other of the said purposes, justices and subscribers to lunatic asylums .— - 
as to the said committee may seem host, such And be it enacted, 'Hiat whenever any agVee- 
eppamittee shall be deemed to have been legally ment shall have been entered into, signed, ani 
appointed under the said act, and duly em- reported, as in the said act is mentioned, the 
powered to carry into effect the purpose for justices of every county to which such agree* 
wjiidi it has been or may be so appointed ; and ment shall relate, assembled at the general ofr 
in any case in which the occasion for the ap- (quarter sessions to which such report shall fia 
^ointment of a committee for any of the pur- made, and the justices of every borough 
puses aforesaid now exists or shall hereafter which such ngreement shall relate, sh alb at /i 
arise, public notice of the intention to appoint special meeting to be held within twenty dnyfif 
the same shall be given in the manner pre- after such agreement shall have been Voportfctt 
scribed by the said act, on or before the general . as aforesaid, and the subscriber^ of eVeVy 
quarter session of the peace to be liolden for j lunatic asylum to which such agreement shaft 
such county or borough next after the passing ! relate, or the majority of such subscribers* 
q£ this act, or next after the occasion for the j present at a meeting to be luddru witbiu 
appointment thereof shall have arisen, as the twenty-eight clays after the siguing of BU<?b 
case may be : Provided nevertheless, that notice j agreement, and of which notice snail nave beer* 
at any subsequent general quarter session of; given by public advertisement in some ne\vS- 
the peace for such county or borough of the ! paper circulated within the place in whirli such 
intention to appoint any such committee, and ' lunatic asylum shall be situated, shall appoint 
the appointment of a committee in pursuance ! a committee of visitors, in tho same manner 
thereof, shall be valid. j and under the regulations and with the powers 

, 3. : Powers of committees may be enlarged by ! mentioned in the said act in respect of a com- 
justiees . — And be it enacted. That when any 1 mittee of visitors appointed for the like purpose 
committee hath been or shall hereafter be ap- ! at the times mentioned in the said act, ami all 
Pointed for one of the aforesaid purposes only, the provisions in the said act relating to com- 
U .shall be lawful for the justices, if they shall mittees of visitors shall apply to the said com- 1 
think tit, at any general quarter session of the mittee, as far as the same tnay be applicable. 1 

K ; after the like public notice as is required 6* Further provision for the temporary oar* 
e case of the first appointment of the com- of pauper lunatics . — And whereas certain 
mittee, to enlarge the powers of tAe committee, powers are given by the said act to every com- 
ao as to authorize the committee to effect the mitfcee # of visitors to contract for certain pur* 
one or the other of purposes, as to the poses, Tor a limited time and under certain re- 
paid committee may seem best, and, if neces- strictione, with the proprietors of any house 
$ary, under the^provisions of the said act, to licensed for the reception of lunatics : And 
appoint additifmal members of the said com- whereas it is expedient to enable further pre- 
snittee ; and every such committee shall be vision to be made for the temporary care of 
deemed to have been legally appointed .under pauper lunatics ; be it enacted, That it shall be 
the said act, and duly authorised to carry into lawful for artv committee of visitors to make 
effect the one or the other of th<* said purposes,! provision, either in manner mentioned in the 
a* ta the said committee may seem best, I said act or otherwise, for the temporary care of 

~ . 4. Until committees of visitors shall bs ap - 1 lunatics, subject to the approval, restrictions 
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liteirtHHM mi piwrfow wentiofled hH*W *wji 
dct.wi£h>rMpect to *ueh contra#*®* 1 .afpfto*V*' 
i^n fit* as such liniitatiom wdi 
ted proraoe* are applicable to any pnoviripp I 
other than a contract with the proprietor of. a 
house licenced as aforesaid* ana the expenses 
of making such provision shall be paid out of 
the same monies or funds and in the same I 
manner as is provided in the said act in the case 
of contracts with such proprietors as aforesaid y 
and it shall be lawful for the guardians and 
overseers of any union or parish, with the con* 
sent of the Poor Law Commissioners for Eng- 
land and Wales, to contract with any such 
committee of visitors for the use and occupa- 
tion of all or any part of a workhouse as a tem- 
porary asylum for pauper lunatic's ; t and during 
such temporary occupation such workhouse, or 
the part of it so occupied, shall be subject to 
the same law as a workhouse taken for the re- 
ception of pauper chronic lunatics under the 
provisions of the said vet. c 

7* Separate committees to be appointed for every 
such asylum. — Justices may appoint the same 
conunittee for two asylums . — And whereas by the 
said act provision is nvde that in certain cases 
therein »|»ecified more than one asylum shall be 
erected or provided in a county or borough, and 
if hath been doubted whether a separate com- 
mittee of justice** should bo appointed in refer- 
ence to every such asylum ; be it declared and 
Staacteri, That the true intent and meaning of 
the said art is, that a separate committee of 
justices be up|K>inted in every such county or 
borough for every such asylum, each of which 
committees shall have all the powers and be 
subject to all the provisions of the said act with 
regard to the asylum for which it is appointed, 
as if it were the only asylum for that county or 
borough ; Provided always, that it shall be 
lawful for the justices of the county or borough, 
if they shall think fit, with the approval of one] 
of her Majesty's principal Secretaries of State, 
to appoint the same committee for two or more 
such asylums. 

8. For recovering money under orders made 
hy justices under provisions of 0 G. 4, c. 40. 
— And be it enacted, That all the nov"»r« 
and remedies given hy the said act of the last 
session of parliament, and the provisions there- 
in contained for recovering money ordered by 
justices of the peace, under the provisions of 
ths same act, to lie paid hy the overseers of 
any parish, shall extend to the recover)' of any 
money which may have been ordered by any 
justices of the peace under the provisions of an 
act passed in the ninth year of the reign of his 
late Majesty King George the Fourth, intituled 
“An Act to amend tho Laws for the Friction 
and Regulation of County Lunatic Asylums, 
and more effectually to provide for the Care 
and Maintenance of Pauper and Criminal Lu- 
natics, in England,” to be paid by the over- 
attm of any parish, and which at the time of 
£bt passing of this act may he due, or may 
thsraAef become due by virtue of any such 
order* * 

' $i Spending powers qf borrowing money - 


ijft ewtetj&.TM' ** ptorew, 
tq rite justice* P f ev ^ » 
and,, to the council p£ every »u$a -borough, 

money toward defraying w* e expenses, 
of carrying into effect the purposes of the *ai$ 
aet/or of any act thereby repealed, whenever & 
should appear, as therein provided, that 
expenses would exceed tne several sums of 
5,000/. or 2,000/. in the several cases therein 
specified, shall be extended to all cases iftf 
which it shall appear tt>^ the said justices or 
council respectively expedient to borrow money 
toward defraying such expenses, whether or 
not it shall appear that such expenses will ex- 
ceed the sum of 5,000/. or 2,000/., as the case 
may be ; and such money may be raised in 
any sum or sums at any rate of interest not ex- 
ceeding the yearly rate of 5/. in the 100/. 

10. Construction of Terms. ■— And be it 
enacted, That the words “furnishing and com- 
pleting ” the asylum, in the said act, shall be 
held to include the purchase of clothing suffi- 
cient for opening the said asylum for the re- 
ception of patients. 

1 1. Act to be construed with 8 9 Vtct , c. 

126.— And be it enacted. That this act shall be 
construed with and as part of the said act of 
the last session of parliament. 

12. Act may be amended , < \c . — And be it 
enacted, That this act may be amended or re- 
pealed by any act to be passed in this session 
of parliament. 


INTERNATIONAL COPYRIGHT. 


ORDERS IN COUNCIL, — TREATY WITH 
SAXONY, 

At the Court at Windsor, the 26tli day of 
September, 1846; 

Present — The Queen's most ^excellent Ma- 
jesty in council. 

Whereas a treaty has been concluded be- 
tween her Majesty and his Majesty the King of 
Saxony, whereby due protection has been se- 
cured within the Saxon dominions for the au- 
thors of hooks, dramatic works, or musical 
compositions, and the inventors, designers, or 
engravers of prints, and articles of sculpture, 
and the authors, inventors, and designers, or 
engravers of any other works whatsoever of 
literature and the fine arts, in which the laws 
of Great Britain and Saxony do now or may 
hereafter give their respective subjects the pri- 
vilege of copyright, and for the lawful repre- 
sentatives or assigns of such authors, inventors* 
designers, os%ngravers, with regard to any 
such works first published within the domi- 
nions of her Majesty. 

Now, therefore, her Majesty, by and with tho 
advice and consent of her priv%£puncil, and by 
virtue of the authority committed! to her by an 
act passed in the session of parliament held in* 
the 7th and 8th years of her reign, entitled 
“ An Act to mend the haw relating to Inter- 
national Copyright/* doth order, audit is hereby* 
ordered tbatfirora and after the day of the daft* 
hereof, ths authors, inventors, designers, e&- 



re, dramatic work*, tmiMcal «™ 
m,lAd any other works of Ktetathttt'atiu 
wh»ch the laws of Great 
! It 8 “hj«cte> the prmlege of copyright, 
ha the executors, administrators, and assigns 
dr such authors, inventors, designers, engravers, 

Ann malraM -1 11 .. . s _ 
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ijeg^ of copyright therein for a period equal 
to the term of copyright which authors, in- 
ventors, designers, engravers, and makers of 
the like works, respectively, first published in 
the United Kingdom are bylaw entitled to; 
provide d such books, dramatic pieces, musical 
compositions, prints, articles or sculpture, or 
oth^r works of art, have been registered, and 
copies thereof have been delivered according 
ta the requirements of the said recited act, 
w»thin twelve months after the first publication 
thereof, in any part of the Saxon dominions. 
And it is hereby further ordered, that the 
authors of dramatic pieces and musical com- 
positions which shall, after the 1st day of Sep- 
tember, 1846, have been or be first publicly re- 
presented or performed within the dominons 
of Saxony, shall have the sole liberty of repre- 
senting or performing in any part of the British 
dominions such dramatic pieces or musical 
compositions, during a period equal to the 
period during which authors of dramatic pieces 
and musical compositions first publicly repre- 
sented or performed in the United Kingdom 
are entitled by law to the sole liberty of repre- 
senting or performing the same ; provided such 
dramatic pieces or musical compositions have 
been registered, and copies thereof have been 
delivered according to the requirements of the 
said recited act, within 1 2 calendar months after 
the time of their being first reprtsented or per- 
formed in any part of the Saxon dominions. 


fthiK HBbfr'p&HP 

Atit’’ tW’WlMe R«nly< recto 

tdlUMrareiModi tt ttb Ofentoned iw'tlw skid 

tact * 1 * * * * ir »■*% t m * t * «** 

Attd Vhdreas her to afefcty hath 1 thin dfejr; fey 
virtue of the authority vested in her fob that 
purpose, declared that the authors, inventor*; 
designers, engravers, arid makers of hooks; 
prints, and certain other works of art, first 
published within the dominion of Saxony; shall 
have the privilege of copyright therein. 

Now, there fore, her Majesty, by.auci w?th tha 
adviee^md consent of her Privy Chunc'il, and 
in virtue of the authority committed to hex by 
the said recited act, doth order, and it is hereby 
ordered, that from and after the 1st day of Oc* 
tober,J184fi, in lieu of the duties of customs 
now payable upon hooks, prints afrd drawings; 
published at any place within the dominions 
of Saxony, there shall be payable only tho 
duties of customs following (that is to say)— 

On books originally produced in the United 
Kingdom, and republished at any place within 
the dominions of Saxony, a duty of 21.40*. 
per cwt. 

On books published or republished at any 
place within the dominions of Saxony, and ngfc 
being books originally produced in the United 
Kingdom, a duty of 15,». per cwt. 

On prints and drawings, plain or coloured, 
published at any place within the dominioife 
of Saxony, 

Single, each 4d. 

Bound or sewn, the dozen . .lid. 

W. L. Bathurst. 


DELAYS IN PAYMENT OF LEVY ON 
EXECUTION. 

To the Editor of the Legal Observer . 


Wm, L. Bathurst. 


At the Court at Windsor, the 26th day of 
September, 1846; 

. Present — The Queen's most excellent Ma- 
jesty in council. 

Whereas by an act passed in the session of 
parliament held in the 9tli and 10th years of 
the reign of her present Majesty, intituled " An 
Act to amend an Act of the 7th and 8th years 
of her present Majesty, for reducing under 
certain circumstances, the duties payable upon 
books and engravings," it is Jih acted, that 
whenever her Majesty has, by virtue of any 
authority vested in%Mfefor that purpose, de- 
clared that the authors, inventors, tfesigners, 
engravers, or jnriters of any books, prints, or 
Other works 'Bf art, first published in any 
foreign country or countries, shall have the 
privilege of copyright therein, it shall be fewfcd 
fof bar Majesty, if she think ft, from rime to 
thus, by any order in council; to declare; that 
frfah arid' after a day to be named in such 
order. In lieu of the duties of customs' from 


Sir, — Having occasion to sue on a bill of 
exchange, the defendant gave a judge's order 
for payment of debt and costs' on the 16th 
July last. When that time arrived, at the so* 
licitation of his attorney, I refrained from enter- 
ing up judgment immediately ; but on the 26th 
August, in consequence of peremptory direc- 
tions from my client, I signed the judgment, 
and issued a ca. sa. It turned out that the 
defendant was then in custody at another suit. 
The officer to whom the sheriff gave my writ* 
returned, that he had arrested the defendant* 
and had him in custody. About 10 days after- 
wards the debt and cost* were paid. This I 
learned from my clerk, who met the defendant* 
and from him received the information. I ap- 
plied to the officer who was entrusted with my 
execution, and he referred me to the offiber 
who made the first arrest. It appear* 'to 'be 
the custom to allow smell officer to receive the 
debt and costa in dU the actions. Qn going ter 
his place of business, his clerk or assistant 
made some excuse for non-payment befotfs, and 
said his principal was not in the way. On ap^ 
plying a second time/he said his employer was 



024 Operation of the Poor Removal Act* 

t into the city, and wotiid’fio or hospital registered for 


6 ft out a judges order f6< ibh] fc 
Imjq of *tbe writ, f J*ho return tvas, y ftitiiiwe 
the plaintiff and defendant, $nd or the 
ffopnif* but you 'are perfectly welcome to them, 
and to my own too, if they be of any service 
$i fiy Vfifiue of the writ 1 took the within named 
and him safely kept until the within 
named discharged me from further 

keeping of him, whereupon I perniitted him to 
go at large, therefore, 1 c^ngpt have lus body 
before the QUeeo at Westminster, as I aip With- 
ih com man (led. The answer of 
sheriff. The money is yet unpaid. , 

It may be said, why did I not* apply directly 
td'the Sheriff? I will just add, that the solid* 
tpr concerned in the action, on account of 
which the first capture was made, wfote a full 
st itement jtp that functionary, and did not even 
g6f a reply. 

Of course, many remarks Could* be made. 
I content myself with saying, that the delay 
has # injured my client, who has been obliged 
to renew some bills at a heavy discount, and 
with asking how long such a state of things is 
to continue? I suppose the money will he 
forthcoming time enough to prevent the sheriff 
being subjected to costs. 

Your work is so strenuous in its efforts to 
e/tect proper reforms, that 1 make no apology 
for bringing this matter before you. 

A SujISCKinER PllOM THE COMMENCE- 
MENT of youu Journal. 
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OPERATION OP THE POOR REMOVAL 
ACT. 


Wk printed the Poor Removal Act, 9 & 10 
Viet. c. 06, in our Number for 26th Sept.* 
The Poor Law Commissioners recently issued 
a circular to the Hoard of Guardians, from 
which it will be useful to make the following 
extracts, showing the views of the commis- 
sioners In earthing the act into effect • 

The first four rlauscs prohibit the removal 
paupers from the place of their residence 
under certain circumstances. 

The first clause prevents the removal of any 
peAon from the parish in which such person 


"vdlv .bum 

any such>erspu 

ceive relief frpin any parish j 
Ur shall he wholly or in part maigta^Jl^f 
any rate or subscription raised in a 
which such person does not reside, not j^ingfp 
bond fide charitable gift. . t H 

There is a proviso to prevent the apjuic# ! Qff 
of the act to the removal of lunatics fma 
another tQ prevent the separation, in cases v ©£ 
removal, of husband ana paient from a w w 
anil children. ^ , 

In reference to this clause, it is incumbent 
on the guardians to observe, that the admi- 
nistration of relief to paupers, whether resided 
or non- resident, can nave no important effect 
upon their removal hei eafter, inasmuch as the 
time during which relief is so given is excluded 
in the computation of time. 

By the operation of tins statute, many per- 
sons now receiving non-resident relief, or who 
might hereafter receive non -1 evident relief, will 
become irremovable in the place in which they 
reside. Non-resident relief is given because 
the pauper, on becoming chargeable to the 
place where he resides, might be removed to the 
place of his settlement. 

In every case, therefore in which a pauper 
becomes irremovable under this statute, no 
reason for continuing or for granting such 
non-resident relief will exist. The obligation* 
to relieve rests upon the place wheie the pauper 
lives ; and, as he cannot he removed from that 
place, the ground in respect of which non- 
resident relief was originally given, or might 
have been granted, will wholly fail. On the 
other hand, paupers who have not resided in a 
place long enough to become irremovable will 
remain liable to removal as before, and it will 
be nectary that the guardians should presei ve 
the evidence of all payments made cm account 
of any other parish or union ; such e\ idencc 
may be required hereafter to prevent the time 
during which relief was rcc ived from being 
reckoned in the time necessary to make the 
person irremovable. 

The second clause prevents the removal of 
every widow resident with her husband at the 
time of his death for 12 calendar months after 
his decease, provided she continues so long a 
widow. In this case, upon the same grounds 
as those above btated, the charge of the main- . 
tenance of the widow will be exclusively im- 


has resided for the space of five years next be- y 

f °W> application for the warrant of removal. I posed for a year upon the place where she re- 
Btft in the computation of this period of five sided at the tyre of the husband's death. Con- 


period 

years, it is provided that certain periods shall 
be for all purposes excluded. These periods 
ate as fbllow \ — 

TJe time during which such person shall he 
» in a prison ; i 
TBhaftl he serving her Majesty as a soldier, 
marine or sailor ; or reside as an in -pensioner 
an or Chelsea Hospitals $ 

yffiSn ft fc c pb fttted In a lunatic asylum, 01 * 


* j ^ 506, ante. 
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sequently, so Ring as she is in the same place, 

I the place of her settle ment^ different from the 
place of her residence, 4 YWflf during that period, 
be relieved from the charge. The pro virion, 
therefore, has an impdrtant bSt%Yig upon the 
relief of non -resident poor. 

The third clause prevents the removal of 
children, step-children, and illegitimate Chil- 
dren from the p&ish in which they are x < esidPlrig( ;iF ] 
with thfetfr parents or reputed fathers, ip 
case ^hcre.th^parent or reputed fath#*iam$t 
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be remored. This cL„ « v 

much effect r 

.By the fourth clstn^ thd bd r . r - 
^idpb, 7 ttt <&s$6 vfheTe refiefts mdde hi 
Wffifc^tieas 6* accident?, fc taken away, TT -, 
W 4 justice* granting' th? Warrant f state in sue 
warrant that they are satisfied that the Sickness 
dP Abtidfent will produce permanent dishoifity. 
* >f The "object of this* clause is to prevent re- 
Ihoyfls in cases of temporary Sickness or acfct; 
atiiV. It 1 will matei folly interfere, therefore, 
with the granting of suspended orders of ite- 
iiidvsl, and will consequently remove the in- 
ducement for the allowance of non-resident 
MieF in many such cases as those which nave 
heretofore occurred. The paupers will have to 
bi maintained by the parish where they 1 are 
sick. 

LEGAL OBITUARY. 



ley. Esq., aged 42, 
14, Fredenck Street, Gray’s Inn 


Sept. 25. — James Ohevele 
solicitor, of 
Road. 

Oct. 5. — At Ostcnd, James Duthie, late of 
the Adelplii, Soh< itm. 

Oct. 7. — Aged <»o. John Pimlott, for many 
years Deputy Rectiver-General and Comp- 
troller of the Seals of the Court of Queen’s 
Bench and Common Pleas. 

Oct. 8. — Henry Farrar, of Princes Itisbo- 
rough, formerly of Lincoln’s Inn, Barrister- at* 
X^aw, called to the B ir Sth Feb. 1821. 

Oct. 10. — Francis Whitmarsh, jun , of Gray’s 
Inn, Bamster-at- Law, eldest son of Francis 
Whitmarsh, Esq , Q. C. Mr. Whitmarsh, jun., 
was called to Jbe Bar on the 9th May, lb32, by 
the Hon. Society of Giay’a Inn. 

Oct. 11. — William Bond, Esq., one of the 
Magistrates of the \\ estminster Police Court, 
and Recorder of Pool and Wareham. 

Oct. 14. — Francis Valentine Lee, aged 42, 
Barrister-at-Law, of the Oxford Circuit, called 
to the Bar f>th Feb. 1829, by the Hon. Society 
of Lincoln’s Inn. 

Of. 20.— Charles Markham, solicitor. Clerk 
of the Peace of the County of Northampton. 

Oct. 23.—- John Bellamy, Clerk of Assize on 
the Oxford Circuit, aged bl. 

LOCAL AND PERSONAL ACTS, 

9 & 10 Victoria. 

DECLARED TUBLIC, AND TO BE JUDICIALLY 
NOTICED* 

(Colluded from p. 606.) 

‘31*5. An Act for making Railways from fcir- 
rningtiam to Wolverhampton ana tQ 

t ' 1 Tjled “The Birmingham, TV 

» WAOj'tnk 

Walsall in the County of Stafford to the Mid- 



Junction Railway. 

321. An Act for making a Railway 
Armagh to Portrush, with Branches 
dalstotvn and Ballymoncy. 

322. An Act for making a Railway from tfa 
Chester and Crewe Branch of the Grand June, 
lion Railway at Calveley to Wolverhamptog \ 
and for other Purposes connected therewith. 

323. An Art for making a Railway frpin. 
Shrewsbury to Stafford, with a Branch 


Stone; an J for other Purposes. « 7,» 

324. An Act for making a Railway from 
Newton in the County of Montgomeiy to Crewe 
in the County of Chester, with Branches; and ,T 
for other Purposes connected therewith. 

325. An Act for making a Railway fwxr 
Shrewsbury to Hereford* to be called “ The 
Shiewsbiuy and lleiefoid Railway.” 

3‘2fi. An Act to consolidate the Bristol Mid 
(Bout ester and Birmingham and Gloucester 
Railway Companies with the Midland Railway^ 

327. Jin Act to alter and amend the Nprtlr 
Wales Railway Act, 1843. 

328. An Act for making^a Railway front 

Birmingham to Wolverhampton, and to the 
Grand J unction Railway m the Parish of Bush* 
bury, with a Branch to Dudley. » 

32Q. An Act to effectuate the Sale of the 
Glasgow, Garnkirk, and Coatbridge Railway, 
Company of the said Railway to the Caledompn 
Railway Company; and for other Purpose^ 
therewith connected. ^ m ^ j 

330. An Act for authorizing the Sale CH.wd 
Pontop and South Shields Railway to the jNqflg- 
castle and Darlington Junction Railway; Cppa*, 

P 33f. An Act to empower the Lqp(]pn,jtn{|; 
Birmingham Railway Company to 
Branch Railway, from the London 




witn uranenes, iu ue 

and Bathgate Railway’* ^ , 0 .. 

333. An Act to cto&lfc (WeiSurrey Iron Rail- 
way Company to Sell the Lands, Houses, and 
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other Property of the Company, together. with, 
the navigable Communication from the t)ock , 
of the Company to the River Themes at Wane- 
worth in the County of Surrey and to dissolve 
the said Company. 

334. An Act to enable the Glasgow, Gam- 
kirk, and Goatbridge Railway Company to ex- 
tend the Terminus of their Railway in Glasgow. 

335. An Act for making a Railway and other 
Works from Plymouth to Falmouth and other 
Places in the County of Cornwall, to be called 
“ The Cornwall Railway.” # 

336. An Ad for making a Railway fropTtbe 
Pariah pf Ken wyn in the Counter of Cornwall 
to, Penzance in the same County with Branches, 
W be called “ The West Cornwall Railway,” 

337* An . Act for making a Railway from 
Birmingham to loin the 'Lines. of the proposed 
Oxford and Rugbyand Oxford, Worcester, and 
Wplverhamj>tdn r Railway*, and to be called 
ir The Birmingham and Oxford Junction Rail- 
way.” 

338. An Act for making a Railway into 
Birmingham in extension of the proposed Bir- 
mingham and Oxford Junction Railway. 

339. An Act to authorize the Purchase of the 
Gravesend and Rochester Railway and Canal 
b^the South-eastern Railway Company. 

340. An Act for making a Railway from 
die Birmingham and Gloucester Railway at 
King’s Norton in the County of Worcester to 
Hales Owen in the same County. 

£41« An Act for making a Railway from the 
South Wales Railway at or near to the Town of 
Neath to Merthyr Tidvil, with Branches, to be 
called “The Vale of Neath Railway.” 

342. An Act for making a Railway from the 
Borough of Cockermouth to the Town of Kes- 
wick. all in the County of Cumberland, to be 
called “The Cockermouth and Workington 
Extension Railway.” 

343. An Art for making a Railway from 
Lough Allen to Lough Gill, both in the County 
of Leitrim, to be called “ The Sligo and Shan- 
non Railway, “ 

344. An Act for constructing a Pier at Port- 

bury in the County of Somerset, and for mak- 
ing a Railway from the same to the City of 
Bristol, with a Branch Railway connected 
therewith. t 

345. An Act to amend the Cambridge Im- 
provement Acta, and to exempt the Eastern 
Counties Railway Company from certain Tolls 
thereby imposed!. 

346. An Act to repeal, alter, and amend the 
several Acts relating to Billingsgate Market in 
the City of London. 

347. An Act for farther and better supplying 
with Water the Barony or Regality of Corbels 
and Places adjacent. 

348. An Act for making certain new Streets 
or Thoroughfares, and widening and improving 
certain other Streets or Thoroughfares, within 
the Town and Borough of, Sheffield in the 
Scanty of York 



An Act for 


r paring, Kgpfing, watching, 
ng, ahdOthgrwise improving 
it of "fMnhndge V^eus ,1^ the Counties 
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350. An Act to repeal an Act of tho fifty- 

second Tear of the Reign pf K\ug { 

Third, for lighting and watching /the Rqtd 
leading from Newington Butts tp^tfce ~ 
Head on the Wandsworth Road, and, 

Places communicating therewith, in Lam ^ 
Clapham, and Battersea in Surreys and fgr 
making other provisions for lighting and, im- 
proving the said Road, and other Flapes ad- 
jacent or near thereto. • . . .■,>» 

351. An Act to amend an Act passed bathe 
Fifth Year of the Reign of His Majesty Iftqg 
George the Fourth, for granting certain Pow^ps 
and authorities to the Australian Agricultural 
Company, 

352. An Act for making a Railway {bom 
the intended Great •Northern Railway .in the 
Parish of Ufford in the County of Northamp- 
ton, to unite with the Loop Line of the same 
Railway in the Parish of Crowland in Lincoln- 
shire. 

353. An Act for making a Railway from 
Llangynwyd to Margara, by a Company to be 
called ** The Llynvi Valley Railway Company,” 

354. An Act for making certain Lines of 
Railway in the West Ruling of the County of 
York, to be called “ The Sheffield, Rotherham, 
Barnsley, Wakefield, Huddersfield, and Goole 
Railway.” 

355. An Act for amending the Acts relating 
to the Taw Vale Railway and Dock, and for 
making an extension therefrom to the Exeter 
and Credilon Railway in the County of Devon. 

356. An Act for making a Railway from 
Wisbech to Saint Ives, and to Fenny-Dray ton, 
to be called “ The Wisbech, Saint Ives, and 
Cambridge Junction Railway.” 

357- An Act for making a Railway from the 
Northern and Eastern Counties Railway at 
Edmonton to the Town of Enfield in the County 
of Middlesex. ° 

358. An Act for making a Railway from the 
Midland Railway at Staveley to the Town of 
Worksop, and for consolidating into one un- 
taking the said proposed Railway and the 
Canal Navigation from Chesterfield to the 
River of Trent. 

3$9. An Act for making a Railway from the 
London and Birmingham Railway to or near 
to Navigation Street within the Borough of 
Birmingham. 

360. An Act for making a Railway from 
Kilkenny to join the Great Southern and 
Western Railway at or near Cuddagh, to be 
called “The Kilkenny and Great Southern and 
Western Railway.” 

361. An Act for the maintenance of tlie 

Cemeteries at GoldenBrulge and Prospect in 
the County of DubwC^and to create a per- 
petual Succession in the .governing Body or 
Committee for managing the sfir&e. > 

362. An Act for making a Canal from the 
. Harbour , of East Tarbert to West Lock Tarbcpt, 
and other Works in connexion therewith? . / 

Au yket Cor making a Sjpp Canal ipom 
Sfigo Harbour . to Lough GilL_both in jtjm 
County ol Sligo^ to be called “ The Sligo Ship 
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: Att Act for enlarging, injpttMiw, and ~ ’.fas., ,An Act iff io cor p ^ frie tb» i Cas gpia n y p[ 

■maintaining the Harbour, Quays, and Wharfs Proprietor's of ith^ . . l&ttton, ’*®4- 

of Campbeltown; for supplying with Water, Ifyry Canal, jfaehjatioB; aW MZwiMf 
paving, cleansing, lighting, ancl watching tjje Manchester and Leeds May . QwW .,■ i.< 
Stnd Bnrgh and'Snburbs thereof; and fbr the 379. An Act to amalgatnate the J^ollpp^d 
better and more effectual assessing, levying, Govaa and Clydesdale inaction Railways >*fith 
and collecting the Ladle and other Dues and the Caledonian Railway. , . , . 

'Customs of the said Burgh. 380. An Act tor enabling tbe Huddosafinld 

: 365. An Act for further regelating the ahd Manchester Railway and C«nal Com«9y 
Repair and Maintenance of the Roads, Streets, to make ,a Bran cl) Railway from (hair IfflB 
'and Bridges within the Middle District of the Line of Ruilvvay to Ql^un* , < 

-Cottnty of Edinburgh, and the Assessments asj. An Act "for making a ftaijwpy from the 
payable in respect thereof; and for other pur- Limpool and Rury Railway to, * the 
pnaes relating thereto. Union arid Blackburn and , Beaton , RaU^ajrf, 

366- An Act to enable the Special Com- with Branches th^reiraim tp be cajted *! 
wii&ion&rs of the Town of Yeovil to sell cer- liyerpoo^ Urspskirk^.md^hresUvn U^rlwiiff 
t«n estates hi the Parish of Yeovil in the 3 An Act tpgrant cerUiitt BowW totfl© 
Ckninty of Somerset. New Zealand Company* . , t . . ; 

3G7- An Act to enable the Eastern Counties 3$ 3. An Act for constructing Dock* 
Railway Company to make two Branch Kail- Milibay (Plymouth,) to be called "The. Riy- 
ways from the Line of the Eastern (.’aunties mouth Great Western Docks. <, , 

■ attcl Thames Junction Railway, one thereof ter- 384. An Act to enable the Company of Jrro 
minating at the Pepper Warehouses belonging prietors of the Forth and Clyde Naviga^on.to 
to the East India Dock Company, and the extend and enlarge the Basin at Bowling Bw* 
other terminating by a Junction with the and to make and maintain certain other Wprks 
Eastern Counties Railway- in connexion therewith ; and to alter j»pd 

308. An Act for making a Railway from amend the Acts relating to the said Navigation, 
the London and Birmingham Railway in the 385. An Act for sewering, draining, and 
Parish of Rugby in the County of Warwick to lighting of the Hamlet of Brighouse W the 
-Leamington in the County of Warwick. Township of Hippcrholmc-cuin^Brighoosain 

369. An Act to authorize an improvement the Parish of Halifax in the West Riding of Bus 
of the Line of the West London Railway, and County of York. 

the Extension thereof to the River Thames. 3S6. An Act for reclaiming from the ,S$», 

370. An Act to enable the London and embanking, and improving, the SaUhouae 
South-western Railway Company to make a Sands in the Manor of Plain Furness in the 
Railway by Whitchurch and Andover to County Palatine of Lancaster. 

Salisbury. 387. An Act for improving and altering 'A 

37 1. An Act for making certain Branch Portion of the Harbour of Wexford in the 

Railways to be connected with the Newport County of Wexford in Ireland, and the En- 
and Pontypqpl Railway, and for incorporating a trance thereof ; for improving the Navigation 
new Company, for carrying on the MonmouUl- of the River Slaney, and also tbe Bridge over 
shire Canal Navigation. the same River at or near to the Town of 

372 An Act for making a Railway from the Wexford ; and for embanking and reclaiming 
Glasgow, Paisley, Kilmarnock, and Ayr Rail- divers Waste Lands, Mud Banks, or Slobs, in 
way near Cumnock to the Caledonian Railway and adjacent to the said Harbour and River; 
near the crossing of the River Sark, to be and for other Purposes. 

called 44 The Glasgow, Dumfries, and Carlisle 388. An Act for inclosing and reclaiming 
Railway,” with Branches. from the Sea certain Tracts of Land forming 

373 An Act for authorizing the Sale of the Part of the Great Estuary called "The Wash*” 

Andover Canal and other Property of the Com- between the Counties of Norfolk and- Lincoln. 
l>any of Proprietors of the Andover Canal 380. An Act for enabling the Warden -and 
Navigation. College of the Souls of All Faithful PeopIe*df- 

374. An Act for embanking and reclaiming ceased of Oxford to grant Building and Im- 
from the Sea certain Lands now under Water j proring Leases of their Estates in the County 
or subject to be overflowed by the Tide in the ] of Middlesex. 

Estuary or Back Strand of ifetmore in the 390. An Act for making certain Liqeq ,$f 
County of Waterford. Railway in the West Ridiug of the County of 

375. An Act toQgjoflorponite the British York, to be called u The West Ridiug Uxtyon. 

Guarantee Association. Railways.” ;, lM: 

376. An for uniting the Rectory of 391. An Act to enable the London^ ,4ed 

North Lynn'with the Perpetual (Juracy of South-western Railway Company ,&> , fs^te^d 
£aint Margaret with Saint Nicholas in the their Railway to .(he., Tkadfca ^ndpjn 
Borough of King’s Lynn, all in the Cognty of Bridge in die pounty oi'Sprrev.. ‘ ] ti '. 

Norfolk.' ' 399. An 'Act for making ’a Railway fypm the' 

“ 377. Ah Act for makirigr a fUifyay from Glasgow, Paisley, Kilmarnock, and Ayr. Rau- 
Airdrfe to Bathgate, with a Branch to Whit- Way near the M a use of N^ytoia, ip. the Town 
bdrii and Blackburn, tobechHCd*^Th$; Airdrie Giryan* wijth a Branch io tbeT^own orMay beta, 
gnd Bathgate Junction Railway.” ' 1 to n‘C called ^The Glasg©*£ 

Railway.” 
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, 393. An Act to empower the TafF ValeKail- 
way Company to construct certain Branch 
Railways and Extensions, and to make Ar- 
rangements for the Use of certain Wharfs ad- 
joining the Bute Ship Canal* 

39 L An Act to authorize the NewcaBtle- 
upon-Tyne and Carlisle Railway Company to 
extend their Railway in Newcastle-upon-^yne, 
to make a Branch Railway, and for other Pur- 
poses connected with their Undertaking. 

395. An Act to enable the (jaledonian Rail- 
way Company 'to deviate certain Portioi^fof 
the Clydesdale Junction Railway. 

896- An Act for making a Railway from 
the East and West India Docks* to join the 
London and Birmingham Railway at the Cam- 
den Town Station, to he called “ The Kast^rul 
West India Docks and Birmingham Junction 
Railway/’ 

' 397. An Act for making a Railway, from 
Cork to Waterford* with Branches theVefroxn. 

393. An Act to incorporate a Company by 
the (fame of “ The Metropolitan Sewage 
Manure Company/* 

399. An Act for the Regulation of the Legal 
Quays within the Port of London. 

4"»>0. An Act to extend the Powers of the 
Commissioners of Wide Streets, Dublin, to 
widen mid improve certain Streets and Pas- 
sages in the City and County of Dublin. 

401. An Act to authorize the construction 
Of* a Railway from Maln-v-Manach to lthyde- j 
fydd in the County of Clam organ, to be called ! 
“ Cninerou’s Coalbrook Steam Coal and Swan- 
sea and Loughor Railway/’ 

40,2. An Act for authorizing certain Altera 


REGENT DECISIONS IN THE SU1E- 
RIOR COURTS. f 
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;/ 

THE 8*V»At‘ 


BARRISTERS OF 
COURTS. 

<fiufen*0 Bcnc®. 

(Before the Four Judges.) 

Sittings in J3anc after Edster Term, 1846. . 

Pricket t v. Gratrex, 

TRESPASS. — NOTICE OP ACTION. 

A notice of action under ike statute 24 Geo* 
2 , c. 44, tens for having “caused” theplau 1- 
tiff “ to be apprehended and committed to a 
certain gaol in M., and to be there im- 
prisoned and kept” < 4 yc., and then gave no- 
tice that the plaintiff would cause “a writ 
of summons to he sued out for the saui im- 
prisonment ” 

Held, that the notice was sufficient in respect 
of the intended writ and cause of action . 

This was an action of trespass and false 
imprisonment brought against a magistrate ior 
having issued a warrant for the committal of 
the plaintiff. Plea not guilty by statute. 
r I^Jie case was tried before Mr. Baron l latt, 
at the Monmouthshire Lent Assizes, 1845- 
The plaintiff served a notice on the defendant, 
which was as follows : — . 

“ To Thomas Gratrex, Esq , &c. A ou lmvmg 
on or about the I4lli day of May last, as one 
of her Majesty’s justices of the peace in and for 
the said lion nigh of Monmouth, caused me to 
be apprehended and unlawfully committed to a 


tions in and Extensions of the Line of the , certain common gaol or prison in the borough 
8011th Devon Railway, and the formation of 0 f Monmouth aforesaid, and to be there im- 
jBranches therefrom to Torquay and other j prisoned and kept and drained in prison 


Places, 


NOTES OF TIIE WEEK. 


THE NEW JU1KJE. 

On the 27th instant, Mr. Vaughan Williams 


there, without any reasonable Mr probable 
cause whatsoever, for a long space of time, to 
wit, fiotn the saul 1 Uh day of March last, to 
the 9th day of August then next following, I 
do, therefore, according to the form of the 
statute in such case mads and provided, hereby 
give you notice, that I shall, at or soon after 
' the expiration of one calendar month from the 
served with this notice. 


toi*U leave of the Honourable Society of Lin- ; c ""g c “ writ* of summons to be sued out of her 
coin’s Inn, by which he '\vas called to the liar ! M a jcs»ty’s Court of Queen’s Bench at West- 
In .the year 1823. There was a large as- • minster against you, at my suit, for the said 
senihlagc of benchers, barristers, and students, imprboimient, and shall proceed against you 

. Z ti 1. , , . ... 1 ,, : thereupon according to la-r. Dated this 4th 

in the New Hall ; and the expectant judge was , d 1)eccrnber * 1843. Signed, James 

introduced with great solemnity, and was ad- ! p r ickett.” ** 

dressed. in the absence of the treasurer, by j At the trialTamtmgst other objections, it was 


Lord Campbell, who highly complimented the 
Ranted gcntlemrin on his professional attain- 
( ^xcnU, and presented him, according to ancient 
.iUangts with the retaining fj?e of ten guineas to 
Jfdtadrfoe the society during his brief practice 
’tt 'ti serjeant-at-law. 1 The' bell \tas then tolled, 
*apl(jl''the learned counsel iv^s \yarrrrty congmtti- 
. hted on his e’evation. 


contended on behalf o^hf. defendant, that the 
notice was insuflicienTJH^causc the cause of 
actiou was not properly described, nor was the 
place mentioned wlicrd the im|p*»onmcnt took 
place. The learned judge was of opinion that 
tW notice was sufficient, but told the jury that 
the question was, whether the defendant had 
acted maliciously, for if they thought that the 
defendant had acted in good faith and was 
regularly tial&d upon to act, theuD verdict 
shbttfd Wtfot tbet defendant. The - juty found 
p verdict for the defendant. 
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# A rale nisi having been obtained for mis- 
direction, 

Mr. Whateley and Mr. Greaves showed 
cause, and contended that the notice of action 
was had, because the form of the intended 
action was not mentioned, nor does the notice 
state in what place the defendant did the act 
which gave the plaintiff a cause of action. The 
notice merely states generally, that the defend- 
ant caused the plaintiff to be committed and 
imprisoned. lireese v. Jerdrin,* Martins v. 
Vfcher, h Rex v. The Justices of Devon S 

Mr. Goilsnn and Mr. Carrington , in support 
of the rule, contended, that the notice was suffi- 
ciently within the meaning of the statute. It al- 
leges that the action will, be brought for “ the 
sard imprisonment,” which gives the ueces>*.*r\ 
information to the defendant, that the plaintiff 
intends to bring an action of false imprison- 
ment, and the place of imprisonment is clearly 
defined by the woid “ there,” Jucklin v. 
Fytehe * 

Lord Denman, C.J. I am of opinion that 
this notice is good. I think the form of action 
need not he specified in the notice ; it point'* 
out where the imprisonment took place and 
the nature of the gilcvume, and that naturally 
imports that the action would be trespass and 
false imprisonment I cannot agree with the 
learned judge in his direction to the jury that 
bona fids would alone justify magistrates. The 
course of practice for a long time shows that 
principle lias been abandoned, if not, in nearly 
all the actions that have been brought, that 
alone would have been an answer. Bundfides 
is only the test whether notice of action is 
necessary. 

Mr. Justice Pattrson. I was not hero yes- 
terday when the crms was argued for the de- 
fendant, bi*t from what 1 have heard to day l 
entirely agree with what has been said by my 
Lord. 

Mr. Justice Williams, I am of opinion that 
the notice is sufficient. The case of Sabin v. 
De Burgh ° appears to me decisive of the point. 
The statute dots not require the form of action 
to be mentioned in the notice, it only requires 
notice of the intended writ or process. 

Rule absolute. 


i2rrftcqticr. 

Kynaston v. Davis, June 27* 184G. 

FIAT IS BANKRUPTCY.' — SUBSTITUTED CRE- 
DITOR. — PETITIONING CREATOR’# DEBT. 

The expression “ opening the fat," in the 5 
6 Viet, c. 1 »oes not mean the mere 

reading of the \ iocument in court, but the 
adjudication by the, commissioners after re - 
ceiring^the necessary proof; therefore, 
under the statute a new creditor may pro- 
secuh the fiat after the petitioning creditor 
1 , / hfts failed in proof of the debt . 

i M Q. B, R. 585. * 3t Q; B. K. 662. 

. 412- 14 Mee« & Wei. a&L 

• • 2 Camp.: 197*: i 


S*ch new creditor is not bound Jo prove the 
petitioning creditors debt, but the court 
muy adjudge the jpar/y bank; upt on proof 
by the new creditor of his J bt, the trading 
and act of bankruptcy, although t he peti- 
tioning creditor's debt is insttjficu nt, amt 
no order is made by the l*ord Chancellor 
for substituting another d.lt vnd* r thq (J 
Geo, 4. c. Id, s, 18. , 

This was an action by the assignees of one 
Davis, a bankrupt. The defendant pleaded, 
thhl the plaintiffs were not .Winces. At tha 
trim it appeared, that in June. Li44, a fiat in 
bankruptcy had igMtetl agtupt Dawn, l>ut the 
petitioning* creditor being luMhm to prove his 
debt before the commissioner, ollnr creditor* 
applied for liberty Vo prosecute the fiat under 
the 5 & fi Viet. c. 122, s. 4. itutt application 
being granted, Davis was chvl i\\ *1 bankrupt, 
upon proof of the debt, tri dirut. mid act of 
bankruptcy, by the. liwi-uuMiLimicl creditor. 
A verdict having been found for the plaintiffs, 
a rule nisi was granted. pursuant to lcfyc re- 
served to move to enter a nomunt, if the court 
should be of opinion that the plaint. i!V title as 
assignees was not proved. 

Crowder and 7 \tpreU showed caiv.e, •and 
argued, tli.it the plainUifs had a title as assig- 
nees, it appearing that the fiat wt.s not opened 
by the petitioning ci edit or, and that the |ew 
creditors gave the requisite pro >t within 14 
days, according to the provisions of tJus 4th 
sect, of the 5 & 6 Viet. c. 1--. /l 

Cockburn, Butt, and Baratov', in suppmU tff 
the rule, argued, first, that the above suction 
did not apply, inasmuch as the tiaf w a> opened 
by the petitioning creditor; secondly, that the 
fiat was void, there being no proof of the j*c- 
titioning creditor's debt or the mbstitutiou Hy 
the Lord Chancellor of some olhi .* d,bl in its 
place under the G (leo. 4* c« lo* b. IS. The 
following statutes and nut hoi dies were referred 
to: G (leo. 4, c. lfi, ss*. 15, 1ft ; 5 ^ <• Viet. c. 
122, ss. 4, 2d, 25, and lid. J uapaitv Hayes, X 
(i. & Jam. 255 ; Expart e IJrndcrson , 2 Hose, 
190; Expat te Freeman, l Hose, d > 1 ; Expnite 
Hall, Mutd. &M.39; Fxpa.te Ro'i/isou, ib. 
44; Expart e Chappell, 2 L. & Jam. ldl ; Hitt 
v. Neale, 2 N. R. 11)6 ; jluskrtt v. Drummond, 
10 H. & (h 153; Fletcher v. Manning, 12 M. 
& W. 571 ; Lord Long Jt bo to ugh* s Orders, 2 Gth 

June and Gth Nov. 1793. 

Cur. adc» vutt. 

The judgment of the court was delivered tty 

Parke , B.* The first point depends upon 
the meaning which weave to give the worlds 
44 oftening the fiat," On t be circuit* the pqjfi- 
inissions are said to be opened aft toon as they 
are publicly read in court, arid it may Yje 
argued, that by ansdogy a fiat Ii opened wtt^n 
it is reach in the cfenrt to which iti**' refwwd. 
But there are strong grounds ior»hoHing thpt 
in the cose of %fi*t something niqre js. meant 
than the mere cepemop^ of ^reading q docu- 
ment. A bankruptcy nas"boch described is a 

* j H i *> . j 

* The judgmentis-necessarily abridged. 
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statutory execution for the benefit of «IV the 
bankrupt’s creditors. But up to the 'point of 
adjudication the whole matter, waa# until the 
5 & 6 Viet. c. 122, in a great measure under 
the sole control of the petitioning creditor, and 
in -the event of his letting the fiat drop, no 
other creditor could take advantage of it. By 
the adjudication, however, the nature of the 
whole proceeding is changed. That wfyeh 
was originally in the nature of a private process 
becomes the public right of all the creditors. 
Then and not till then does the* character of a 
statutory execution for creditors generalist- 
taejif awl we are all of opinion that it is in this 
sense the expression of “opening the fiat ’’ 
must be understood. On the remaining part 
of the case we have not felt so free frdm doubt. 
By the 6 Geo- 4, c. 16, *. 24, it is enacted, fhat 
on proof of the petitioning Creditor’s ddbt, the 
trading and set of bankruptcy, the commis- 
sioners shall adjudge the party to be bankrupt. 
The 4th section of the 5 & 6 Viet! c. 122, 
enables the commissioner, when the fiat has 
not bqpn opened by the petitioning creditor, to 
proceed, on the application of any other credi- 
tor, to tiie requisite amount, and to adjudicate 
thereon, on proof of the debt of such new cre- 
ditor, and 44 of the other requisites to support 
thejiat .” 'ttie question, whether it was or was 
not necessary to prove the original petitioning 
creditor's debt depends upon the meaning of 
the term “other requisites to support the fiat." 
Wo are of opinion that when the new creditor 
has proved his own debt to the requisite 


the 6 Geo. 4, e. 16, «. 13, a condition precedent 
to its issuing, so that if the debt -anosiMUbe 
sufficient, the . fiat would be vaHd : u insuffi- 
cient, the fiat would be advanced to that 
at which the Chancellor might render ityah<v 
by the exercise of the power, of substitution of 
a new petitioning creditor’s debt given to bfttai 
qfter adjudication, by the 6 Geo# 4, c. 16* a* ^8. 
After much consideration, we all agree mthitate- 
ing that the proper construction of the clause 
is the former, and that the fiat is valid if the 
debt of the applying, or as he may be property 
termed, prosecuting creditor,” be sufficjnnt. 
We therefore think that the plaintiffs have 
made out«their title to aichntain ,the action* and 
the rule must be discharged. • »■ * T *- 

r Rule discharged# 

. - . — { 

Court of ftUbith). 

Re Rothschild . July 20, 1846. * 

EXLB OF EFFECTS. — BIDDINGS# — AS- 
SIGNEE* 

An assignee will not be allowed to bid at the 
sale of a bankrupt's effects , although the 
other assignees consent , and the artictes to 
be sold have a peculiar value, known only to 
the assignee , and but few others in the 
# bankrupt's trade . 

Semble, that such assignee being desirous of 
bidding , cun only do so qfter his retiring 
from the assiyneeship . 


. Tins was the petition of an assignee for 
amount, the only other requisites are the trad- , i eave to bid at the sale of diamonds and preci- 
ing and the act of bankruptcy. To hold other- j OU8 stones, in which he and the bankrupt hap- 
wise would be to deprive the enactment of all 1 pencil to be dealers, the trade being in the 
effect whatever. Besides the word " other ” j foods 0 f ve ry few persons, 
would be altogether inappropriate if the new Mr. Glutse appeared in support of the pe- 
ered itor is hound to prove all which the origi- J tition, which was unopposed, the a^sigueecon- 
nal creditor must have proved. If that had t seating, and believing that the proceeds of the 
been the meaning of the legislature the i sa i e would be enhanced by such proposed 
language should have been, 44 on proof of the . bidding, 
debt of the new creditor and of the requisites, ' 

or all the requisites to support the fiat,” not wwm lllo UI „ CM 

‘ of the other requisites.’’ The 24th section of assigneeship, with the consent of the other as- 
the 6 Geo. 4, c. 16, gives no means of compel- 1 a i Kntfe «. He may hai-e been assisting in ar- 
ling the attendance of any witness to prove the 


Sr J. L. Knight Bruce , C. J. 
grant the petition, unless he retires 


I cannot 
from the 


petitioning creditor's debt, and it is scarcely 
possible to conceive a fase in which that debt 
can be proved by the new creditor, who has 
not the means of examining for the purpose 
eithef* the debtor or creditor. Even it he 
should by chance be able to show that the 
debt was once contracted, it would obviously 
be impossible for him to negative all the cir- 
cumstances by which it may have been after- 
wards discharged, such as a release, payment! or 
tto’fike. It remains to be considereii whether, 
on such adjudication, assignees may he choseu 
and the bankrupt's property administered with- 
out more, and the fiat be valid without regard 
tot.; the original petitioning creditor's debt, or 
whether ths adjudication has only the effect 
of enabling the commissioners to execute 
these powers formally, leaving the validity 
of the fiat to depend upon the sufficiency: of 
the petitioning creditor’s debt, wh^h *£S, by 


ranging the catalogue and the day of sale. He 
may know more of the value of the articles, but 
he should have considered that before he be* 
came an assignee. I do not like to do it. But 
you may mention it again if you think proper. 


COMMON LAW CAUSE LISTS. 
Queen’s Dnufo. 


New rniALs 


the Sit* 


mmfy 

MALS. 

Itamaitiing andeterminod. at the ot 
tings after Trinity Term, 1616. 

Baxter Term, 1346. 

Chester . — Doe several denis, of Her Majesty add 
another v. Archbishop of York and others. 

York .— Phillips r. Broad ley. 

Tiled daring Batter Term, 1843* , / 

oplans r. Kicimrdsor.' 



Term, 1 * 845 * . 

Le nd em ** ■S Kariaghm o* Colliai. 

Michaelmas Term, 1815 . 

Middt*$er. Tie Queen r.Thoratoa ; Tie Queen 
*. Gompertx, 

London.— Murrieta «. Oldfield; Kieoll Gil- 
Jem. 

Surrey — Doe d, Pennington end others t. Bar- 
-reU end others* 

A T e* thump ton. — Sutton, a pauper, v. Macqnire. 

Carihjf. — Tavlor a. Clay and another; Doe d. 
J*Qrd v. Kingsbury. 

Cai mat then . — Protheroe a. Jones ;CUamber«,Esq. 
e. Thomas and another ; Same a. Same » Same p. 
Siime, 

Cardigan.— Doe d. Jenkins and another a. Davis 
and another. 

Brecen . — Maybe ry v. Mansfield. 

Y ork*— Smith v. Smith; Marshall v. Powell and 
another; Spence, a pauper. t». Meynell, Esq., and 
another ; Doe d. Norton v. Norton ; Bainbridge v. 
Bourne, the younger ; Wilkinson v. J. Hay garth ; 
Same t . Sume : Bainbridge v. Lax and others. 

Durham . — Smith v . Hopper and others ; Heed v 
Same ; Uinde v. Hvune and another. 

Devon. — Mayor, &c. of Exuter p. Harvey 
and another ; Damerell v . Protheroe and others ; 
Schnnks v. Sweetlund. 

Cornwall. — Marshall, Esq. v. Hicks. 

Somerset. — Doe d. Earl of Egrt mont and others 
v. Williams and another. # 

Bristol* — Addison v. Gibson. 

Hilary Tr*m t 1846. 

Middlesex. — Hunter v. Caldwell ; Doe d.Tebbutt 
and others v. Brent and others. 

London.— \\ liyte and another t'. Burnley ; Bond 
and another v. Nurse and another ; Turner 17 . Am- 
bler ; r Iho Queen 1 *. F. Kensington. 

Tiled during Hilary Tetm 1846. 

Middlesex . — Lovelock v. Franklyn. 

Eat ter Turn, 1846. 

Middlesex — Pemberton v. Vaughan ; Thompson 
«. Pettit and another; Vincent p. Dove, execu- 
trix , &c. 

London. — Curtis v. Pugh ; De Frcis x Little wood 
and another ; Follctt and others v. M‘Andrew ; 
Tucker v. Clarkson; The Queen •« Benjamin Par- 
ker. 

Kent.— Doe d. Jacobs v. Phillips. 

Susses. — Standon a. Christmas ; Kiae v. Ever- 
shed . 

Swiey. — Pemberton, D.D. a. Colls, D.D.; Samuel 
*. Green. 

Dm hum . — Hills and another a. Mesnard and 
others. 

York — Mountains. Groves and another ; Worth 
and another v. Gresham and another. 

Liverpool.-— Doe d. Haywood v. Tinsley . 

Chester. — Johnson v. Oldfie]|y Davis v. Falk; 
Doe d. Groves v . Groves. 

GLimoi gan. — Dim d^ Richards and another e. 
Evans; Doe d. Benaeuv. Haivey and another. 

Carmarthen.— 'I homes, Esq. v. Frederick, Esq.; 
Same v. S.un*v * 

Lincoln. — Chapman v . Rawson. 

Stafford. — \V hitmore and others, assignees, &c. v. 
Leak. 

Hereford . — Evans v- HorniatU 

Gloucester. — Garbett and other* x. Adams and 
others; Doe d. Dyke v. Dyke. 

Somerset .-*-Paroel 1 x- Smith sftd others. 

Deion . — W oolmer and other**?. Toby .the younger. 


Middlesex*— Beale#. Mauls sad others. f '* 
Z.otu/oe % — Nioholls «. A thermos*. 

SPECIAL CASES AND DEMUR REES. 

Mickeelnute Terns, lMfi. 

Dale x. Pollard and others, special case, JtaMis 
.over till judgment given in Gosling v. Valov. 

Stephenson, executor, &c. e. Newman# ssoy.Aoa, 
dem« u 

Flan den v. Banbury, special case# 

Sharpe v. Cluck, elk-* deru, 

Brynnt and another v. Holmes, dem, 

^Herbert v. Bdoth and othois, clem, 
nfewton v. Boodle, sued with others, dem. f 
Newton v. Rowe and Norman, sued with anottier, 
demi 

Cobb s. Allan and another, special esse. 

Iiuit f Morrell, detn. 1 

Williams, assignee. &c, x. Chambers, deau 
BLigg v. Gibson and another, dam. 

Andrews v. Baron Lypdburat, deni * 

Nicoll v. Oigill, dem. 

Doe dem. Keuun and another v. Ashley, speetyil 
case. 

Doe d. Hnwksworth v. I lawk a worth, apecinl case. 
Jacks *. Mill, dem. r 

Berkley v. Kemp, dem. 

Same v. Mackey, dem. 

Myers v . Pick ford, and others, dem. 

Gillgraas v. Kay, dem. 

Bum ford the younger, v. Franco, dem. 

Tat bottom and another, v. Fleming, sued with 
others, dem. 

Munden v. Duke of Brunswick, dem. 

Doughty v. Bownan and nnothor, dam. 

Upton t>. Ileinmant, dem. 

Simmonds and another v. Lcatham and another, 
dem. 

Jones and another, v. Smith, d»m. 11 

Morns, Bt., v. Duke of Beaufort, dem. 

\\ ailing and another, executors, See. v. Har- 
wood, special case. 

Ewbaak v. Wood, dem. * 

Simmonds v. Jervis, dem. 

God den v. Watts, detn. 

Bush v. Weiss, dem. 

Humsey v. Mortimer, clem. 

Stantfield and another r. Upton, dem. 

Spence and another v. Chodwick, dem. 

Goddard x . Wray, dem. 

Common Vitas. 

Remanet Paper 0 / MPhaelmas Term , 1046. 
Enlarged Rules • 

To 1st day. — Tbs Queen 0 . Hems worth, In 4b* 
cause of Ilemsworth v. Bryan. 1 

To 5th day. — Doe dem. Stringer v. Stringer., - t | 
To 6th day. — Hinton v. Acrsman. 1 

To 8tb tf*y. — Carey v. Smallwood. 

# New Tiials of Trinity Term lati* 

Middlesex* — Robinson p. Brown *nd gflftbpi 
executors ; Same v. Same ; Same v. Dixpn. „ n< 

CUa. AO VliXT. * i f 

Patteaon and others v. Holland and otheW r '* u 
To stand over till the tea. fa* in 'Qasett's tftnftfl 
t* determined. , 1 ' 

Benson u. Chapman. 

Gibbs and another r. Flight end another, 

Roberts v Gruneisea. 

Rich x. Ba*ter$el<J. 

Woolly and 'another v . Smith. 
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D°e (Harrison) v. Hampson. 

Doe Bio infield v. Kyre. 

Jennell v. Mills, lit. 

Nias v. Davies, Esq . 

Demurrers, Michaelmas Term, 184 6. 
Monday .. p 9 r 
luesday* ' . 1 , 1 

Wedneidny 


■iW'ijJm 
r : : * j »■ 


„ \Ai. 

Demurrers. 


Tbursdiiy 

Friday ... 6 Special argbraeftfoi ; T 

Wright v Burroughs and others. 

Boy aim mid auolhei ^ Gfoapn on^ otherf. . . 
Alilw v. Acres. * 

! 5 " 'nm Si!" <* "***^'V 

Tib.ildi v. Wnnle-'s. 

Thompson and others, executors, v. Lack* 
Brown arid oilims v. Mallet t. 

. Tuyrson and another v. Burrell. 

, Jrfdjind r. Tliqmavuj /, 1/ , - , ' u •* 

‘Wfojiug o. Ues Ao^cs nhd uiiolhv*. * - 
*! #a<y*d-r* t>., I'nge. , . ... • . 

Jrn kju son mid another t. Raphael. * 

< i)i<mi tio* yoimgpr t>. Clark and another. 

• .Cl'uky v. Allaft. 
j Ablel*l v. Clarke. 


UTlWl^i '3<j r )Ou K\V l f. 

Appointed under the Fines and Recovery Act. 


A* 




Vincent, George, end John Sherwood, 9, King** 
Bench Walk, Temple, Attorneys and Solicitors. 
Sept. 25. 


PERPETUAL COMMISSIONERS. 

x *'\ r i r ) J1 


Nnlarduy . 

Nor. 7 A 

M<>mluy . 


. 9 

l'iitf.vrfuv 


. 10 

tVt‘«jnt\sd;iy 


. 11 

Tliurritluy . 


. 12 

Friil it v . . 


. 13 

Sft\»ird.iv . 


. 11 

Monday 


. 16 

Tiluad.iy , 


. 17 

tV«*diu*sduy 


. tu 

Tiiiirritlay . 


. 19 

Fruliiy . . 


. VO 

SiHilrdity . 


. 21 

M middy » 


. v;» J 

TuohiUiv 


. 24 J 

Wotlnvsday 


. 25 


yRromSept 22nd, to Oct . 16th, J846, both inclusive, 
with dates when gazetted, 

Gykl*r^ f pbriat|Opher John, of Settle, for ^Vost 
Hiding of' York. Oct. 2. 

Hoy}&ad, RpherC of Brierly, ne*r Barnsley, for the 
West Hiding of York. Sept. 25. 

j_Jones, William, of Newtown for Montgomery, Rad- 
nor and Salop. Oct. 6. 

Lane. John, jun., of Stratford - upon - Avon, for 

, Warwick. Oct. lo. 

, uui — - — - — 

CAW PROMOTIONS AND APPOINT*/. 

MENTS. 

1 ■ > 1 j / 

■ ' ! A 

William Frederick Pollock. Ea q ., of th|e Norther n 
Circuit, who was calWl to the Bar by thp Ifo- 
nottrable Society of the Inner .Temple oil the 
26th Jan. 1038, hns been appoiuted one pf ^he 
Musters of tin Court of Exchequer. 

The Queen hus been pleased to appoint Henry 
Edward Sharp, Esij., to be Chief Justice for 
the Island of St. Vincent. Oct. 20. 

Her Majesty has also been pleased to appoint John 
Sealy, Esq., to he her Majesty’s Attornny- 
Generat for the Island of Barbados. Oct. 20. 

THE EDITOR’S LETTER BOX. 


Eud of Term, 


COMMON LAW SITTINGS. 


Common ©lea*. 

In Term • 

MlIU)I.t*5KX. 1.0ND0M. 

F^idiiv . . Nov. 6 j Wednesday . Nor. 

Friday ... 13 [ Wednesday . . • 18 

After Term, 

fttN’DVtSRX. • LONDON. 

Thursday • . Nov. 26 | Friday • • Nov. 27 
N. 6. The Court will sit at ten o’clock In the 
forflioon on each of the days in Term, and at half- 
pAst nine precisely on each of the days after Tcnn. 

;rb« ‘causes in tho tist for Cnch of the abt>ve sitting 
dny2 in Term, if not disposed of on those days, will 
biv tried by adjournment oh the days following each 
oftlkdt tuning days. ' ’ ' * < 

4 Xh\ Friday the* 27th Ndy, in London, no causes 
wttl'be- tried' but t]it» c6uit will adjourn to a future 

A t\ ■ ■ ; ", • ~ '• 


DEVOLUTIONS OV Iff tfqE&SidifXfc 'Xfc'jU'jt- 

stj ” ..•! Nunsiuei, • 

•*(.1 t c I • .* i!lt 

Ftm Sept. Stud, to Ocu 1 6th, 1Q46, both is *Mve, 
.. C, { ifiUUtdAefi wheu paseUtd. t.tmvw’nriB 

Attorneys and Solicitors. Oct. 2, 


In the case of Expart e Reynolds , p. 619, 
ante, wo have to add the following To our note 
at p. 59‘2. The amount of Fees having been 
paid before the choice of assignees, it was ftl- 
inost a motion of course to withdraw it, and it 
was unnecessary to refer to the particular 
section under which the payment was made. 
The case of lie Teague, in the last number of 
Mr. De Gex's Reports in Bankruptcy, may, 
perhaps, elucidate the point adverted to by our 
correspondent. The absence from town of the 
counsel lias prevented us from giving this ex- 
planation at an earlier period. 

M. A. inquires, What would be the effect 
of the following limitations in a conveyance of 
freehold property* .where the legal estate. in fge 
was outstauding*,ui a trustee at the time the 
conveyance was executed, blit who was not a 
party to that conreyanqf*«« v icU was founded 
on a valuable consulecatidn. f To hold unto 
said A . B., (who was the,purchaa&£,) and C, D 
tliclr assigns, during the life of tlie said 4- 
in WmB for { jjiifn aiwf hVt ^Igns. forl^js lifo^ ind 
aflitg t\if decease of the said A. B. to the ua$ of 
thjo fKeire amj assigns of the said A» Ba tor 
ever*" 




i The i WUS*'ftT ^ Ux v JtA.^ Wn'tft. a#ci«l>fl ,: yi 
v. Hockley, p. 592, 

tended to. 


NAMES OF CASES REPORTED AND DIGESTED 


AND CITED IN ARTICLES ON 

r 

' “THE CONSTRUCTION OF STATUTES^— 1 ' THE PROPERTY LAWYER i"~ 
" NOTES ON EQUITY “ POINTS IN COMMON LAW. ' 


pa or. 

Abbott v. Richards, 31 L.O. .. 500, S4,> 

v. Douglas, 3*2 L. U. 90 , 1 C. 13. 433 

a * W* 

Abfolifim v. Hamiay, 13 Sim. 531 .. .. 31o 

Adam v. Rowe, 3 D. K L..V>1 . . ..613 

Aldretl v. Constable, 0 Q. B .570 .. ..61.5 

Aljpoit v. Nutt, 3 D. A L. *233 .. .. 3.53 

Amps v. l’mkinson, 32 L. 0 1#, > 

Alexander r. Williams, 32 Ti. O. . . 133, 5 ».j 

v. Crosby, 1 J. ic L. 666 • • 3»o 

Alien v. Raw«on, 1 C. B. 551 .. 561 

Ahejr, in re, 32 L. O. .. .. .. 395 

Anderson v. Higgins, l J.& L. 71U .. 302 

Angel!, in re, 32 I,. O. .. .. . . 1 3o 

Anon, 32 L.O. .. .. .. .. 30* 

32 L. O. 10 .. .. .. 33 

31 L. 0.490 .. .. .. 19‘, 

ox parte, 31 L O. 136 .. .. 226 

Appleyard v. Oures, 32 L. O.202 .. ..391 

Armitnge v. Grafton, 31 1.. 0.392 .. 226 

Archer v. Hudson, 7 Boar. 55! .. 295, 309 

Aspinnll v. Andus, 7 M. & G. 912 .. 5ol 

Askeu v. Afcken, 32 1. O. .. .. 370 

Aston v. 1 Vi W< s, 32 L. 0.421 .. .. 587 

Atlmrtoii,^Mfe of, ju re, 3 I). A I,. 26 . * 128 

Atkinson v. Smith, 10 M. A W. 693 . . 559 


Attorney- General v. Brovin, 13 M . & W. 300 


▼. Wakemnn, 32 L. 0.351 


t74 


M. A W. 28k 


- y. Heitford, Marquis of, 14 


368 


127 


v. Leicester, Corporation of, 

• • *» . . 370 

■ ■ " v, Welsh, 4 Hare, 572 .. 300 

* - v. Worcester, Corporation 

of, 32 L. 0. 251 . . . . . . 369 

; — 1 — — > v. Lichfield, Corporation of, 

13 Sim. 317 .. .. .. .. 322 

Au&fer r. Holland, 32 0. C29 .. .. 588 

Austin r. Chambeis, 1 Dru. BA. .. .. 370 

Aylesbury Railway Company - *?. Mount, 7 
M. AG. 898 * .. .. 161.513 

Ayling v. GoldingprHQi B. 633 .. .. 508 


32 L. O. 302 


ftailey v. Faefl? 13 Sim.^195 .. .. 296 

Baker r. Jupp, 31 L.O. 4l8 .. .. ]96 

r. Walker, 3 D.&L. 46; 14 M. & W. 

469 •• . • . . 174,^64 

Binis v. Jones, 32 1.0. 279 «• .. 585 

Barber, in re, 31 L. O. 97 .. jf f 

Ba^tLeaparte, \u re Rtfy,* Pe ft e#^ 194 53 

r > , , ff 3m 

3 .J » ( 


PA6k 

Barrett v. llolph, 14 M. A W. :U« .. 126 

Bartlett v. Benson, $ I). 6c L. 274 •• 608 

- v. Bartlett, 4 Hnre, (\3l .. •• 370 

* ex parte, 32 L. O. .. •• •• 460 

Bm ton v. \\ anen»3 U. A L. 142 . . .. 201 

Bute v Bate, 7 Bea\..V?8 . • 3f>0 

Ba*sc tt v. IVari e, 31 L. O 3k .. •• 201 

Hither v. Hensley 7 Benv. '15 •• •» 346 

Beales v. Cnsfurd’ 13 Sim.5U2 .. 819 

Beaufort, Duke of, v N*m Id, 12 C. A F, 248 78 

Beaumont v. Reeve, 31 L. O. .»o8 . . 118 

Beck v. Burn, 7 Beav. 492 •• •• 300 

Bedells v. Mussev,? M. A (j. 6-sO •• 175 
Bedson, in le, 32 L. O. 13 .. ..*225 

Bedneli r. Crildstruij;, 32 1.0. 62 •• 225 

Belcher v. Magnny, 3 D A L. 70 .. . . 201 

Bell, in re, 32 L. O. 16, Si L. O. 1t*3 .• 29 

v. Hastings, 7 B«mv. 592 .. .. 3f>8 

Beiihow v. Jones, 1 k M. St W. 193 M 15 1 
Bentley v. I* leming, 3 D. k L. 23 ; 1 Cl. lit - 

429 .. .. 198,583 

Keighley, 7 M.. A G. 652 .. 199 

Carver, 32 L. O. .. •• 493 

Beresford v. Archbishop of Aimn^li, 13 Sim. 

643 .. .. .. .. 29k 

Bewt, exparte, 6 Q. H. 481 • . . •• 557 

Bessey v. Wmdlmrn, 6 Q. If. H 6 .. .. 15(5 

Bevins v.llulme. 3 U. A U309 .. .. 611 

Buldulph v. ('onroys, 32 L. O. 372, 7 Benv. 

•*>80 .. .. .. .. 371 

Birt v. Leigh, 14 M. A W. 177 .. .. 130, 

Bird v. Jt lien, .31 L. f). •• .. .. 470 

Bishop v. Goodwin, lk M.ft W 2o() .. 152 

1 i’tleston v. Cooler, 14 M. A W. :>99 . . 689 

Blackwood v, Borrowosf4 Dru. A W. 461 301 

Blako r. Blake, 7 Beov. 51k .. .* Stiff! 

Blenkenaop v. lit«mkeiiao|i, 32 L.O. 251 . ^ 3?0 


^9 


Bligh v. Bossley, 32 L. O. 

Bodley v, Beynolds, 32 L, 0, 61 .. 

Bostock r. I{ume, 7 AJ. A G. 93 
Bolton v. Ward, 4 Hare, 550 .. 

Bonzi v, Stewart, 7 M* & G.746 .. 

Bgrcbam r. Bignall, 4 Hare, 633 .. 

Box r.Box, Do. v. Jackson, 1 Dw f 4^ 

Bourne v. Gatliffe, 7 M. A Q, 850 
Boucher v. Murray, 6 Q. B. 362 
Boy I r. Belton, 1 J. A L. 730 .. .. 2$$ 

L 4 

llr.iihnr.it. r. GnrrfnW. 31‘li/O. 439 .. 17* 

Branker, .xparto, in rer ttumberaton. 1 lie 
Car, 1*1 i. ’ »,j< • i*,-i 'n?. n«jl 

Branacomb. K8.arto.Mcb, 6 Q. B,-I3 . , 199 

oCi/fiL., ^H*., l<kbl,[,|,n^ 
‘ - » jtA 


M 

m . 

ft* ' 

f* * 

f, 


RlO, i 

^11 


l*f* i 

i5^4 

M , 

pfft* 

• . 






* ‘ PA$E. 

ftW.393 ., .. .. .. p66 

Briitowe v. Needham, TM.&G, 645 • 200; 447 
Bromley, in re, 7 Beav. 487 •• .. 595 

Brooks v. Ifod»on,7 M. ft G. 519 •• 195 

> Roberts, 3 D. ft L. 13; 1C. B. 


Browne v. Cavendish, 1 J.k L. 606 
Urowu v. Bamford, 31 L. O. 155 • • 
v. Copley, 7 M. fi 1 G. 558 

v. linkin', 31 L. O. 276 

v. Lake, 32 I., O. 227 

v. Pegg, 6 Q. IL 1 • • 


3, 194, 584 
... 297 
.. 294 
.. 153 
.. 508 
.. 345 
.. 130 


— - — v. Stanton, 7 Beav. 582 * •• •• 374 

Brutton, expnrt*, in re Fisher, 1 DeGex, 116 /04 
Ruckle v. Fu wcetr, 4 Hare, 536 • • •• 322 

Buckley, exparte, in re Clarke, 14 M. & W. 

469 .. .. 565 

Bull v. Rrowulow, 7 M.ft G.A26 • .. 125 

v. Roberts, S2 L. O. 82 . . . . 594 

Buhvirikle v. Yorwing, 32 L. O. .. 419 

Bunhury v. Lloyd, 1 J. ft I.. 638 •• 299 

Bunnott v. Foster, 7 Beav. 540 . . .. 347 

Burgess v. Boetefenr, 7 M. & W. 481 «■ • • 126 

— ■ v. Cray, 1 C. TL 578 .. •• 563 

Burk v. Lid well, 1 J. & L.703 •• •• 395 

c 

Campbell v. Campbell, 7 Beav. 482 •• 292 

Carpinnel v. Pour is, 31 L. O. 569 •• •• 394 

Carter v. fchbetts, 32 L. O. 502 • • .. 350 

Cnrpuo v. London and Brighton Ruilway 
Company, 1 1 ). Ac M. 608 . . .. 514 

Chadwick v. Clarke, 32 L. O. .. •• 285 

Ckallon v. Shippmnn, 4 Hare, 555 . . ..SOI 
Champion v. Griffiths, 31 L. O. •• .. 330 

Chapman v. Beck, 31 L. O. 114 •• •• 202 

Chappell v. Purdnv, 14 M. ft W. 503 125, 813 

Choi in eley v. Dailey, 14 M. & W. 344 •• 130 

CUro v. Clare, 32 L. 0. . . .. •• 420 

Clark v. l)uuu,3l L. O. 222 .. .. 200 

Cluike, in re, 1 D. Gex. 1 53 •• . . 33 

— Moore, 1 J. Ac L. 723 •• •• 299 

Clemmett v. Brad bee, 31 L. O. 512 •• 201 

Clements v. Beresford, 52 1.. O. •• •• 440 

Clifton r. Hooper, 6 (J. B. 468 •• •• 565 

Clogstoun v. Walcott, 13 Sim. 52S .. 319 

Close ▼. Phipps, 7 1M. & G. 586 . • •• 152 

Cobbett, in re, 14 M. & \V. 175 ; 3 D. ft L.79 

225 

Cohhold v. Adams, 31 L. O. 89 •• •• 197 

Cohnm t. Coham, 13 Situ. 63 9 •• •» 389 

Cole v. (iain, 31 L. O. 35 •• •• 201 

Collins v. Kvnns, 1 1). fit M. 669 •• •• 565 

Cook r. Swift, 14M.ft W.255;SD&L.67 

* 173, 199 

Cooper, in re, 32 L.O. 15 •• •» 32 

- ^7 * ■■ ■ v. Willomntt, 1 C» B. 672 .. 556 

Cory v. Yarmouth and Norwich Railway 
Company, 3 Car. fie OI. 524 •• 510 

Cook r. llenson, 3 I). fit L. 177 . . •• 539 

Cottarall ▼. Homer, 13 Sim. 506 •• ..302 

Columbine v. Cbicliester, 38 L. O. »» 310 
Critchley, ex parte, 3l L. O. 489 • » »• 202 

Croft v.'Waterton, 13 Sim. 653 .* .*'347 

Cromer v. Churt, 32 L. O. 496 . • •• 586 

Gross v. Robertson, 7 M. ft G. 640 •» 197 

Cualiffe, parts. 31 L. O. 58 . . .. 226 

Curling v. Robertson, 7 M.ft G. 525 • • 225 

.Curtis v. Scales, 14 M. ft W. 444 .. 560 

'XJusal v. Judah de Jacob Pariente, 7 M.ft G. 

*• .. .« .. ’225 

f ■" 

* H lJailey v. Ni*d,$l L. 0. 44t .. .. t9S 

* thkyupkiy. Daves, Si L. 0.392 * ; . 201 


.. 302 
m 310 
.. 202 
..‘347 
• • 586 
.. 197 

m 226 

.. 225 
.. 560 


• ' - PAGE. 

Daniel v. Gracie;6 Q. 1 145 . . ‘ * •• 1&0 

Dame T, Cole, 3f L.-O, 136 •• ' 225 

Dalton v. Hay ter, 7 Beat. 587 •• •• 346 

Dally v. Poolly, 6 Q. B.494 .. .. 608 

Darey ▼. Warne, 14 M. ft W. 199 .. 128 

Davies v. Thompson, 3 D. fit L. 95 •• 171 

.»■ ■ v. Lowndes, 7 ft f. ft G. 762 1 . • 614 

Davies r. Aston, 3 I). ft L. 188 • « ' • • 666 

, — ?. Vernon, 6 Q,. B. 443 •* •• 566 

Davis, in re, 31 L. 0. 490 ; 32 L. 0.62 •• 32 

— — v. Clark, 6 Q. B. 16 •• • • 149 

Dawson v. Crop, 3 D. ft L. 225 •• •» 610 

Day v. Sharpo, 32 L. O. •• •• •. 543 

Dickinson v. Marrow, 14 M.ft W. 713 .. 566 

Dictriclisen v. Giu bilei, 3 D. ft L. 293 •• 610 

Diamond | exparte, 1 De Gex, 143 •• •• 29 

Doe d. Sams v. Garlirk, 1 D. & M. 698 •• 56 1 

- . Robinson v. Bousfield, 6 Q. B. 492 560 

— Kvnns v. Page, 1 1). ft M. 601 •• 540 

Gyde v. Roe, 3 D. ft L. 309 . . 585 

Doe v. Doe, 32 L. O. 351 .. .. 585 

Doe d. Hull v. Wood, 32 L. O. . • •• 210 

— Hutchinson v. Manchester Railway, 

32 L. O. •* •• »• »• 257 

Dark v. Bowditcb, 32 L. O. 228 •• 585 

Anglesen, Lord. v. Churchwardens of 

Huge ley, 6 Q. B. 187 •• . • 125 

Lord Egremont v. Stephens, 6 Q. B. 

208 •• •• • • • • 152 

■ ■ - v. Borrough, 6 Q. B. 

229 .. .. .. .. 152 

Greycoat Hospital, Governors of, v. 

Roe, 7 itf. ft G. 537 . . .. ..196 

Ilexby v. Preston, 32 L. O. •• 107 

New stead v. Roe, 32 L. 0.203 .. 585 

■ ■ — — Phillips v. Rollins, 32 L. O. 134 .. 588 

Merigon v. Daley, 32 L. O. •• 614 

Muskett v. Roe, 31 L. 0.16 .. 196 

■ London, Mayor of. Ate. v. Roe, 31 L. O. 

273 

Kell v. Brown. 31 L. O. 273 196, 198 

King v. Roe, 31 L. 0.392 •• •• 196 

• - — Pope v. Roe, 7 M. ft G. 602 •• 196 

Pnttesnn v. Roe, 31 L. O. 79 . . 196 

— — Weightman v. Roe, 31 L. O. 578 196 

Wyatt v. Byron, 3 J D. & L. 31 ; 

1 C. B. 623 •• i* 66, 58o 

. ■ Hutchinson v. Manchester, Bury, 

and Rossendale Railway Company, 14 M. 

A W. 687 514 

Dove, in re, 31 L.O. 419 •• •• •• 33 

Drnye v. Bird, 3l L. O. 370 •• •• 196 

Drake, in re, 32 L.O. •• •• •• 383 

Duncombe v. Levey, 32 L.O. 177 ,, 345 

Dye v. Kitton, 32 L.O. .. .. *• 211 

Ecclea v. Harper, 14 M. ft W. 248 ; 3 D. ft 
L. 71 . • •• »• 226 

Edwards v. Bates, 7 M. ft G -590 •• •• 154 

v. Jones, 13 Sim. 632 M 349 r 368 

Emerson v. B**jyn,7 M. ft G. 476 200 

Emery v. Pickering, 13 Sim. 583 • • •• 346 

v. Richards. 14 &L & W.728 .. 543 

El wood v. Bullock, 6 QMAt383 •• 537 

Evans v. Guiltim, 32 L. O. 373 : 4 Hare, 635 395 
— v. Gwyn, 1 D. ft M. lOr 11 .: • •» 587 

v. Watson, 32 L, O. 278 .. 688 

Ewart v. Jones, Si L. O. 115; 3 D. fit L* 

252 .. .. .. 16U 563 

r ft 

i Far? v. Sheriff*, 4 Haro, 572,526 . . 292y 3^5 

; Faivthorn, id ¥e* 31 l LvO. 405 *. •• 227 

T Fawoett v. Feartie, 6 Q. B. 2D, 25- - . .123 





6S& 

Toil 


Fearn v. Filica, 7 W* AG.513 . *4 

Fenrne, in re, SI WO. 466,; 54$ . . w 

Ferguson, r. Clay worth* 6 Q. Ik 169 
Fife v. Bo u afield, 6 Q. B. 100 •• 

Fisber v. Diion, 19 C. 4 F. 519 •• 

Fieske v. Boiler, 7 Beav. 581 •• 

Flenton, in re. 59 L. O. «• 

Flight r. Robinson, 39 L. O. .« 
Ford r. Dorn ford. Si L. O. 464 

* in re, 39 L 0.134 

r- — ■ v. Bryant, 31 L. O. 576 
Fortnune ▼. Sliaelcel, 59 L. O. • , 

- Foster v. Bank of England, 39 L. O* 

31 L. 0.559 

Francis v. Steward, 5 Q. B. 984 . » 

Fraser exparte, 39 L. O. 

Franklin v. Ilodgkinson, 31 L. O. 440 
■ ■ ■ r. Carter 39 L^O. • . 

Frances v. Steward, 1 I). A M. 749 
Francourt v. Thorne, 39 L.O. •• 
Franklin v. Carter, 3 D. A L. 913 


Oainsfordv. Griffith, 31 L. O. . • 

Gale, ex parte, 3 1). A L. 114 
Galea, in re, 1 l>e Gex, 100 M 

Garnett, exparte, in re Garnett, 1 Pe Gex, 

95 • • • • • • 59 

Gasket! v. Sefton. 31 L. 0.77*; 3 d! A L. 967, 

153, 5 JO 

Gibbs, exparte, 1 De Gex, 1 ♦. •• 31 

v. Ralph, 31 L. 0.249 .. .. 198 

r. Tunnnly, 39 L. O. ; 1 C. B. 640 4, 588 

Gilbert v. Schwenck, 14 M. & W . 488 • • 539 

Gifford r. Whitaker, 7 Q. B. 949 .. .. 607 

Goodall v. Lowndes, 39 L. O. 589 \ 6 Q. B. 

149, 559 
.. 394 
.. 175 
.. 78 

.. 30 

• • 390 
.. 130 
.. 370 
.. 31 


TACr. 

•«« 

1»49 

•* 

j30 

• • 

66* 

• # 

177 

• • 

77 

• • 

371 

• • 

422 

• • 

428 

• • 

176 


5B(> 

• • 

349 

• . 

396 

• • 

57 

• • 

151 

w • 

175 { 

• • 

-278 

• m 

11'7 

m • 

307 ! 

# n 

609 

ti 

518 

• • 

539 

a a 

545 

• • 

127 

• • 

35 


464 

Goodman v. Gosnell, 31 I.. 0. 510 
v. KUis, 7 M. A G. 607 
Gordon v. Ilowden, 12 C. & F. 237 • • 

Gould, exparte, 1 De Gex, 29 •• • . 

Goymer v. Pigge, 7 Beav. 475 »• «. 

Grant v. Maddox. 31 L.O. 560 •• 

Grace v. Bay 11 ton, 32 L. O. 155 • • 

Greaves, parte, 1 De Gox, 19 .. •• 

Griffiths v. Thomas, 32 L. O. 324; 31 L. O. 

59 195 

Grimstead, ex parte, 1 De Gex, 72 .. 31 

Groom v. Stinlon, 32 L. O. 82 •• •• 370 

Greville, Ksij., v. Sparding, 31 L. O. 96 225 

Great North of England, Clarence, and Har- 
tlepool Junction Railway Company v. Cla- 
rence Railway Company, 3 Car. & Ol. 605 51 1 
Griffiths, in re, 14 M. & VV. 510 .. •• 540 

Gurney v. Gurney, 32 L. O. 254 . • • • 588 


Harvey v. Mount, 7 Beav. 517 
• v. Skelton, 52 L. O. 


349 ! 
235 I 
224 j 
292 
201 
369 


Hall v. Bain bridge, 3 D. fit L. 92 •• 

Hawkins v. Wood gate, 7 Beav. 565 
Harrison v. Greenwood, 31 L. O. 249 < 

Halliduy, 1:1 re, 1 Dru. 3 •• ^ . . « 

•Hornier v. Johnson, 3 1 L. 0. 138 ; 14M.& 
W.S36-- 3 D. AJC^jM .. 196,197,201 

Harvey v. Bridges, m iT. & L. 55 . . ..174 

Hutherton, Locd, v. Bradburne, 13 Sitm 599 

• *94 

Hallelt v. GresweR. 31 L. O. 369^ • • 229 

Harrison v. Andrews, 13 Sim. 595 ; 3 I>. 6 

U164 994,173 

Hammond r. Colls, 52 L. O. •• •• 398 

Bambridge v. Kettfet; 32 L 0. - »• 544 

, exparte^ 1 De Gex* 93 i. 34 
Hartley v. Gilbert, 13 Sim* 596. .• « 369 


paoi. 
584 
3 
0 

173 
226 
608 
530* 

587 

174 
370 
606 
1*3 
$p2 
felO 
176 

32 

199 

564 

588 
368 
586 
586 
542 

30 

396 

32 

610 

198 


. jj/orris v. Robinson, 32 L. O. 157 « o - / j* v, 

Hawnopd y. Cp>K 32 L. Q. >808 v - v ... 

Harris, exparte, 1 DeG ex*lt>«, 165 
Harvey v. Brvdgeo* 14 M* A VV, 437 
Hsrwey v A \Vntson, 7 M. 4 G. 344 
Hare, in re, 7 M. 5c G. 510 .«• 

Halstead v. Skelton, 1 D. & M. 664 
Hatfield v. Phillips, 14 M. A W. 665 
Haworth v. Omerod, 6 Q. IV 306 
Heap v. Thorp, 31 L.O. 113 • • 

Hemmery v. Dingwall, 32 L. 0.251 
Henry v. Goldney, 32 L, O. *04 * . 

Herbert r. Safer, 5 Q. B. 965 •» 

^Heming v. Archer, 7 Bpar. 5lS •• 

Higgs, in re, 32 L.O. •* . • 

Higgius, v. Dixon, 3 D. A l«. 124 
Hind, eipnrte, 1 De Gex, 16 1 •• 

f hggins v. Kde, 31 L. G. 442 
Hilton v. K. GriDvijU, 1 L>. A M. 614 
Hodges v. Toplis, 32 L. 0. 179 • • 

Uorry v. Cnlder. 7 Bear. 585 •• 

Holmes v. New lands, 1 D. A M. 642 
Hollier v. Tcnld and others, 3* L. O. 374 
Hogarth v. Penny, 1 1 M. A W r .494 
Hornbv, exparte, 1 Do Gex, 69 .. 

Howard v. Gush, 32 L. O. •• •• 4 

Hopkins, exparte, 1 l>e Gex, 204 
Hornes ?. Lock, 1 C. B. 524 « • 

Hodgson v.Chetwynd, 3 I), A L.45 
Uovles v. Blore, 31 L. 0.512; 14 M. A W. 

387 151,540 

Hope, in re, 31 L. O. 59 .. •• • • 2*6 

■ ■ ■■ ■ v. Kvans, 13 Sim. 496 «. •• 321 

Hughes v, Btickland, 32 L. O. 38 *.*152 

Hume v. Lord Wellesley, 31 L. O. 391 •• *02 

Hunter ?. Nockolda, 32 L. 0.36.. .• 348 

Hudsons, in re, 1 Dru. 6 •• .. •• 3*2 

Hussey v. Divett, 7 Bear. 499 . . •• 369 

Hutchinson, in re, 31 L. 0. 296 •• •• 30 

Hughes v. Thomas, 7 Bear, 584 •• . . 369 

Huxley v. Bull, 7 M. A G 571 *. ..172 

Hungerford v.Jagoe, 1 J. A L. 691 •• 369 

Hynes v. Reding ton 1 J. A L. 509 293, 296 

Ihhetson v. Ihbetson, 13 Sim. 544 . • 291 

Jldericn v. Sill, 31 L.O. 79 .. 198 

Inderwick v. luderwick, 13 Sim. 652 •• 321 

Ireland v. Harris. 14 M. A W. 432 .. 607 

Jacklin r. Fvtche, 14 M. A W. 381 . . 537 

Jackson v. Jackson, 1 Dru. 91 •• •• 298 

James v. Crane, 32 L. 0. 519 . . »• 588 

Jerwood, exparte, 32 L. O. . . .. 472 

Jeffreys v. Kvans* 14 M% A W. 210; 3l L. 

0.30,424 227 

Jenkyns v. Osborne, 7 M. A G. 678 •••124 

Jones r. Parker, 31 L. 0. 176 •• •• 153 

— ■ v. Jones, 13 Sim. 561 •• •• 321 

— , exparte, 1 De Gex, 28 •• •• 81 * 

.Tenney v. Brook, 6 Q. B. 323 .. 538,563 

Jope v. Peat re, 32 L. O. *52, 371 •• 349 

Jqj>b v. Kllis* 31 L. O. 222 • * • • l?4 


Kaye v. Dutton, 7 M. A G. 807 •• 

Keele v. Wheeler. 7 A*. A G. 665 .. 
Keut, in re, 32 L. p • * • 

Keer r. GilUejde, 7 Bea*. 572 M 
Kimberley «. Hickman* 32 L. 0. «» 
< Kier r. Legman, 32 L. O. ; 6 Q. 


»» 608 
*•128 

• • 255 

• •3*9 
157 

B. 308 
142, 55 9 

Knight, in re, 32 L.O * ! ' •* *' f » •>•/■ 109 

Kynaston v. Crouch, 14. M. A W. 266 . . ^.124 



KA1IIS OF CASKS REPORTED AND DIGESTED. 

.<I 3 T 330 I<I a*A G 3 ITMO-I 3 H 838 AO 30 » 3 MAZ 
PAOE. 


j^f^cington v. Elliott, 7 M.fic G. 538 


.. 126 

_ otq iiU .v nnh\09 

ujp of Argyll 6 Q. B. 47F1 ,y.o563 

■ , ■ 3P3 

300 


^L&ojcfer r - ingerao)*, 4 Unt*,&$iiru€ 

Nf "ijsiv32 Lf <L JfttLl -a :>•<’ ' 

oj^wrf pcft ts’Keropson* 7i Reevt; 574 * 

Lamer t v. Hesih,.5? L. O'. 108* . * 

LapigCurd t. Woods, 7 M.&CL 625 
j.Law v. Thompson, 32 L. O. 325 • . 

C4<r l_ Warren, 1 JJru. 31l ' 

<,lR^rence r. Cltrk, 14 51 Sc W. liO 
"* I-nivioR vvHitUdah*, 32 0,1 33 

f -Lii npbe v. Smyth, 32 L. O. 47 1 • •• 
j Loader jr, Adenine, 4: I)ru.:& VV.4P3 
I LpcLie v. Hogbon, 7 lh‘«t.<5Qt - 
f Levi v. PefYotf^ 3| U O. 535 •• 

‘.JLefroy v. Gore, 1 Jw 5c L* 57 1 
^ewis; y. K*l ward*, 3 1 f.w O. £06 . . 

— 7*. e. $fiiitV*7 Nvv’i^ 4TO< 
t ,rry v. l.or4 Kensington* 31 L., 0. 561 
Leaden v. Lewin, 4 Hare, 634 . . 

I H — t — r*LfewMi y 02 f t«.' 4), * •■■*' •• 
o'lteylpn v. H«rr*V,.1i L 0. 4W .. 
i J*e wis v. M asslrail, 7 M*. & 0. 729 


452 
... 176 
<iV 587 
..-302 
20, 128 
„ . 371 

m 606 


49 
..200 
.. 348 
■ 31 

369, $74 
*.202 
.. 368 
.."470 
... a|4 
562 


PAGE. 

. JtliHer, exparie, t De Gex. 144 • • • • . ** 

r * T *- t >mH!f3»>lw<Jfc>'I Icwr. .tosrjtl/L .t.vxOO 

13 Sim. 591 • • •• ®*»® 

M'lmosli v. Midland Counties Railway Com- 
a panv. 14 1 ,*m Art. v 

.»«>• 

. jyjolyneux, exparte, 1 I)e uex, 121 •• OJ 

Montefiore, exparte, 1 r • " — ^2 

Moon v. Uo^isssQ, 14 427 ...586 

Moore^ex(Hirt% VDo,Gsix, 17.3, *, *•< , r 

- 7 > *«•* .. 569 

—889 
126 
187, 368 
. ** ,538 
. ,.JL96 

v. Silver, 31 L« 36 v 4, a B. 638. 

198,200,885 


,.T7T 


* v. Simuidj 32'L. O. . . • • . . 47 1 

v Xegjirv. Logti, 1ft Shu . 590 .. •• •• 368 

>? Lichfield, Mayor of* r. Simpson, 3 1 L. 0.58 125 
Litton, in re, Sf L. O. .. .. .'. 326 

' Woivrllnii V. Llewelleh, 3l L. O. 159; 3 I). 

Sc L. .318 .. 150,608 


; Lloyd v. Hard eon, 32 L. 0. 82 •• 

' (Locknrt v. -Barnard, 14 M. fic W. 674 
Lockwood v. Wood, 6 Q. 11.31 •• 

London Bridge Approaches Act, ill re, 
Vi *Siiit. 5(»9 .. 

•r*- Assurance Company v. Bold, 6 Q. 

514, .. . • ,, 

i Lontieuil v. Philips, 32 L. <>. 203 

Lowe ?. Steal, 32 I.. O. .373, 

|#nrw v. J oiKia, 5 <L B. 949 
— " t . DenniRoti, 73 Sim, 584 • • 

I »t - .M, Peacock, 32 1.. 0.332 «• 

; J^uiulcy v. OubOur^, 14 (VI. & W. 295 
.J^ wa, ox purte, 31 L. O. 4t8 


153 
. .565 
. 154 
13 

. 323 
B. 

. 558 
.. 583 
573, 612 
.. 130 
♦ . 322 
.. 356 
19, 195 
a. 195 | 

.• 394 


i Count iea Railway Con# 


Manning r. Kustcrn Co 
‘ ' ' psny , 3 Car. 4: 01. 637 . . 

, Mart In dale r. Faulkner, 52 L, 0. •• 

;Waxemnn r. llavi^, 3l L, O. 294, 374 
iegtrey, exparte, 1 Do Gex, 167 
etcnlfe v.Tattergall, 32 1.1 0.38 
-ssringT. kJellings, 14 M, fit W.711 
netrille v. Provost* 31 L- O. 441 
" Wgley r. llicliardaon* 14 M. fit W. 595 
ilps v. Bough, 3 1). 5c L. 105, 3 Car. & OL 

197,512 


5X6 

8 

197 

.30 

586 

587 
199 
538 


v. Phitel, 7 benv. 583 
— v. Tusk atoll 1 1 Q.;H*pP 7* i 
lorris v, Howes, 4 Here, 599.. •- 

orrlson v. Murri^ioij, 4 Hare. 590 . 
[oulcl v. Williams, It D. Sc M. .6^4 , . 
urraw v. The Queen, 3 L»: 1Q0 


MS 

227 

,195 

.369 

...29 

586 


Miifori hunks v.* Hovenden, 1 Dim. 11 
r <M nrkpii?.i(* v Tnvlor, 7 Benv. 467 .. 394 j 

^ Wardoimld, in tq^ 32 L. O. •• •• . • 159 ; 

Mndtii v. Veovcrs, 7 ltonv.489 .. •• 350 

Mark loan, in re, 22 L. O. •• •• •• 303! 

]\1 acleoil v. Schultze, 3 1),& L. 60 •• J73 ' 

•MMun v. Ricketts, 7 Beav. 434 .. .. 347 

^Marlborough, ox parte, 5 Q. 11. 955 •• 150 ' 

Magnay v. Hurt, 1 J>,& M. 652 ,, 563! 

* Marten r. Dire, 31 1.. O. 391 . . .. 198 ! 

v. Ci ray, 7 M. & CJ. 650 .. 200 ) 

"ESkrtyn v. M‘N«mora % 4 Dtu. & W. 41 1 . . 293 ', 

Mason v. Wnkoiuati, 32 L. 0 419 

Mnthewaon v. Baiatow, 31 L. 0.114 .. 194 I 

Mnbey v. Mansfield, 31 I..O. 35 .. .. S27 

_ Manchester and Leeds Rail wev Company v. 

Tim Queen, 3 Car. fit Ol. 633 •• .*515 


Muatoii bra4aUaw% 32 L. O f 105 
JVJyers, iu re, 31 L. O. ‘312 • • 

Neule v. Snoulton, 31 L. O. 137 • • 
b'ew man y. Por«ons^ 32 L. Q* 36 
New lands, ex par to, 1 De Gex, 150 
f - y Holmes, 1 13. & M. 647 
Newton r. Woborley, Overseers of,, 31# L..Q-- 
115 •• •* •• •• ..199 

Nicholson v. Jackson, 31 L. O. 36 r ... .198 

Nicholas v. Nicholas, 32 L, O. .. •• 448 

NicholU v. Payne, 7 M. & O. 927 ,. • 539 

Nicholson v. Jackson, 1 C.. IK 622 . .. 586 

Norman v. Phillips, 14 M .& W. 277 ■ , ,126 

Norirmnby v. Jones,. 4 D. & L* 143 .. 201 

Nouaille v. Flijjln,7 Bear. 521 • » •• .293 

O’ Prion t. Clement, 42 L. O, 135 •• 612 

O’Hara v. Chaine, 1 J. &, L. 662 .. 320 

Ormrod v. Hus!v,14M. fit W.651 «. 561 

Osbaldiston v. Simpson, 13 Sim. 51S •« 293 

Pacific Steam Company v. Lewis, 32 L. O. 19 
Palmer v. Ueiffenstein, 7 M. & G. 641 .. 195 

v. Enrilh, 14 M. & W. 428 . . 542 

Parnell v. Smith, 31 L. 0. 272 .. .. 126 

Parsons v. Bignold, 13 Sim, 518 •• •• 295 

Patterson, ex parte, l De Cicx, 158 .. 32 

Panente v. Bensusnn, IS Sim. 522 368,369 

Purkor v. Constable, 13 Sim. 536 ... •• 346 


v. Great Western Railway Company; 


3 Car. fit Ol. 563 
Peart v. Hughes, 31 L. O. 137 
Pennel v. Aston, 14 M. fit W. 415 • 
Peers v. Lambert, 7 lleav. 546 . 

Peters v. Clarson, 7 M. & G. 548 
Petrie r. Cullen, 32 L. O. .. . 

PhiTpott, ex parte, 32 L. O. 

Phillips v. Warren, 1 D. & L. 30i 
• v. Smith, 14 M. fie W. 589 ■ 


514 
197 
589 
299 
127 
19 
567 
588 
567 

Pickford v. Grand Junction Railiray Cpny- 
pany, 3 Car. fie OL 538 •• •» ; i '513 

Pickup v. ’AtW5* , on l 4 Mate, 624 '• • *. ? 524 

Piper v. Chnppel, 14 M. fit W. 624 •• 559 

Pinner v. Wright, S^JLCL35t v .. 394 

PI nr ford ▼. Play ford, 4 Hare, 346 •• .. 299 

PlaVfair v. MusgroVe, 14 M. &W. 239 .. 153 

Pools r. Raphael, 31 H. O. 96 * ..200 

PoU v. Beovnn, 7 51. & G. 604 f St L. O. 

424 .. .. ' ..151 

Potts 4. Button, 31 L. O. 485 •• .,**369 

Poulson, ex parte, 1 De Gex. 79 •• •• ' 32 

Powell v. Cockerell, 4 He’re, 557 , 565, 572 

t. Wright, 7 Bear. 444 » v 234^347 



.acii^-toia a^A. ustho pslbjo io shkaw 

NAMES OP CASES REPORTED AND DIGESTED. 

I SO 4 


3€ft 

«3 T 


P 'J Ul )(l I '• t 

Oftioe r. Mayor, &<u of PeAkarirt^ - 

P -Wi J99 

ll if 


°titieen r. Adams, 1 DAi C/CVStf * f , .J 81 
* * ■*■ £ - «■*■ ■ \. Anglesea. J‘uspcei of, L. O. 179* 

*< mu. 

v, Blake, 6 Q. B. ltd .4 
BHifytiiwftu, 3 1 LO. 5(50 


* L_ 

* 


kU 

*23 

£ llHifytiiwftit, 3 1 t-kO. 5(30 .. }£9 

v. Dloxito, luhibiuntg ofj C Q. fi, 528 

• 583 

r. Row«rt ( l Den. C C. it 
v. Buchnnnn, St L. 0 


— — 4'uvui«iiiHi| u« we t it 

* v. C irtery t Den. C. C 65 

r **- v * Clark, 1 D. Sc M. 667 .. 

— y. Colei, 51 L. O. 95 
— t— V {IhiMlotd, 1 Den. C. C. 100 
..■ v. Dei'Jiton, 1 D) & M 682 


80 
*55 
79 
$42 
19* 
79 

. 543 

. Dchbighshir6, Justices of, 32 L. O. 

323 

r. Don nbolland, inhabitants of. Si 

I*. O. 2<>3 225 

- ■ — »- v. Downing, 1 Den. C. C. 52 .. 8o 

v, Dunn, .*> Q. B. 9o9 , 1 D. Sc M. 757 

223, 381 

r. Gloucester, Mayorof, 1 D Sc M 677 

510 

■ ■■ — ■ r. Good fellow , 1 Den C. C. 81 .. $1 

r. Greit North of England Kail war 

CoDipnn^ i .52 h. O* •• » . •• 232 

r. Grett Western Kail way Company, 

129 
197 
bl 
79 
22) 
19") 
125 
81 
79 


6 Q H. 179 

r. Gregory, 31 T . O. 417 .. 

r. Grirnwade, 1 Dm C. C 30 

v. Haslam, 1 Den. C. ('.7 1 

Hasting*, Lord, 6 Q.1J 141 

* v. I ley op, 31 1 . O. r >77 •• 


i. Hindi, 5 (J. B. 941 
r. 1 links 1 Den. C. ( . 84 »• 

v. Ilowell, 1 D>n G. C 1 •• 

v. Hull and Selby Hallway Company, 

B. 70 .. .. 129 

v. Jones, 32 L. 0. 177 •• .. 5h7 

1 Den. C. C. 101 .. 79 

r. King, 1 D. & M 74i , . •• 611 

v. Lane u»ttr and Pieston Railway 48 3 


6 Q 


?. Lindsey, Justices of, 3 D Sc L. 101 


12 1 

- r. Merionethshire, Justices of, 6 

Q B 161 224 

1 - inhabiUnts ot, 6 

Q. 15 313 541 

— r. Middleditib, 1 Den. C. C. 92 „ 81 

•r. v. Middlesex, Justices ol,3 D. & ( . 

119 .. .. .. 109,123,128 

■ . — ■- Sheriff of, 31 L .CJ. 466 

165 

r Milner, $ D. &, L. 128 •• 124 

U Montgomeryshire, Justices of, 3 D, 

Ac L. 119 .. .. .. .. 194 

▼. Newton I errors, lntyflstunts of, 32 

L. 0.495 ., 581 

r, Korbury, 8JL. O. 106 •« • • 583 

« r. O’BrmnT^^Wn.C. Q 9 ..80 

?♦ G’Cujnoe, \ P. 4c M. 761 .. 6; 1 

r.QjpcAl, Ovpraeers of, 32 L Q, ,397 

-i X4 l Pen. C. C. £9 80 

v. Radford. 1 Den. C C,o9 79 

v. Uithard^5 Q. 92ft; T l D. A* <j 

. O *v* 

^ A ^ ^ 1 ^ ^ ,F 1W W? 

ppm r.St. Andrews, Governors of, 6 Q. H. 

*► #, Hl ^i;**i*T *idnnW r —^-128 
' * 2 J£r* v. Sor\ a, 1 Den. C. C. 104 . . 81 


i 

* / 
tr 



btf O J) K 2 /•o.f/l .v nn^nifyJL 
sen y» Sliipton-bb-St^N^lWWtttdfali'W^} 
Q. B. 1TO H « 9 v .. 7^9 

w- \. Switif, ^ Dehl C. CfcTD lT ' ’ 79 

Stamford, Mayfcf of, 5 Q?fT. 433 »»55 

— r. btmnpvCodithisPkiiiers; 39 L ,, 0/ n w9 

— w. SpuoK 1 DbnJC C. 82 4 3 80 

v. Stoke BlisS/ tfnbubttant* of, ; 

.. ’ i. ..* > 

v. Surrev, Ju»tie#» of, St L. O. 534 199 

^ . i i*W. 1 Dm. O. O. «» . . '"1 .'“ Bi 

». Tordott, 5 Q. B. 988- 1 D. ft Ml J 
. : t. .. WS,'!«5 

v. Vi+iao, j«n» 1 Be*. G. Cl 35 ..‘‘ill 
v. Walker, 5 Ik. & L. t51 ' .1 1 14 

v. Willinm.»1 De»isO. C.9? • Ml 
«*W * Deo. C. C. 80 ' ’.I 1 ” 10 

•r. Win(Mbott6m t 1 DMi C. C. 41' 


168 


69o 


tices 


r. Yorbdti&ro, 14 eat Uhlctig- 6f. 3tll- 

of, 5 D.A L. 152 ' fc . .. 198 

* , i* ♦ I 


Rnwlinaon r. Clarke, 1 i |rftdc W« 187 
t Raw {.tome r. Gandell, *il L. U< 578 
Rastnck r. Beckwith, J • U. .- 
Heilmond r. Smith, 7 M, & (j.4 57 
Redman r. W il^on, 14 M. & W. 176 
Reilly r. iilzgcrald, 1 Dru. 122 
Ronnie v. Ritchie, 12 C. & l\ 201 
r. ]5orehlorrl, 3i L, O* 370 


4* 454 
4.«1 76 

.. 8k 1 

• • 175 
aw 6ii2 
*4 «b8 

79 

«ib9 

• >586 

« % l$4 

• • 919 
• . 41 8 
.. ^49 
.. 612 
.. 176 

• • 516 
3*3 


Revell r. Wtiherell, .32 L i>. 398 
Rev n ilds r. Barker, 31 L. 0.514 
Reynolds, oxpnrto, 32 l.O. .. 

Ricardo v.Cisrcms, 12 C.& t\ 3<»8 
Rice Gordon, 13 Sun. 580 .. 

U chmU t. Mac ey, 1 1 M. A. W, 481 
Huh irds \ . Sy moiids, 31 I . 0. 77 
Richardson *. Moore, JJ L. O. •• 

Ilid^w i> \ W oodbouse, 7 Kyat. 437 
Roakes r. Manser, 1 C. U. 531 , 3 1>. 6c L. 17 

172,613 

Roberts r. Taylor, 7 M. fc G. 659; 3 D. it h. 

7 i* « • »• •• 173,174 

r. Mndorks, 13 3im 549 

Robertson v. Struth, .*> Q. R. 941 •• 

Robinson, in re, 31 L. O. 442, il4 

v. Wall, 32 L 0.372 .. 

r. Ward, 32 L (> )73 , . 

■■ ■ Robinson, J D. Sc L. 131 
Rock p. All'll, 32 J.O 
RosMter t. W dsb, 4 Dru, Jc W, 485 
Rowe, exjiarte, 1 De Gex, 111 
Rowbs v. Senior, 32 L. O, 1 1 • . 

Kowlev t, Adams, 7 Beir 518 
Rumbsll t Vmt , 3i 1 . (),*30.3 
Rundle v Little, 6 Q. B ^7 1 , . 

Russell i.Lodsint, 11 M 6c W. 571 
Rylatt \ . M irfteet, 14 M A. W. 23 J 


St. 1 ic»or r Deocreux, 13 Sim, 611 
Sanders r. Coward, 3 D. Sc L 281 
Sculdh im, in re, 12 C. h 1* 663 
Scott y. Weston, 31 L O 18 .. 

Slitw r M ‘Mahon, 4 I) i W 43t 
Shepherd v Mouls, 4 Hare, 50rt 

■ y Shepherd, 3 l> K L, 199 

Shetler, in re, 31 L. 0 274 .. 

Ship ton r. Rawltmi, 4 llaire, 6f4 ., 
Short v Stowe, 3l Jhu O. 3 19 
Shncox \ . Ragnalr, $2 L. 0. 27Y .*./ 
Sim«*»<}, in Ire, ^ J> Ad Jj H5& 

Blmpson \ OMu’lfyan. < iJHi 
exparfie, 7 Ba Qfci if 
SkJrtAp4»^ Compfrhy v. #ish' St 
*l«i59Sb 12-C. At* 425 
Slack Ym Citron, 31 L. 0. 417 



1^418 
.. 197 



638 


NAMES OF CASES REPORTED AND DIGESTED. 


PAGE. 

850 • • •• 

Smart f. Bradatock, 7 Bear. 500 . • • • 337 

Smith y. Butler, 1 J. fic L.. 692 •• •• S%1 

■ ■ ■■ r. Charier ill**, Earl of, 32 L. O, 398 586 

— — in rr, 31 L. O. 513 •• m 32 

— — v. Maw-hood, 1 4 M. & W. 452 • • 536 

'Snooks r. Smith, 7 M.& G, 528 •• 196 

Snow v. Cole. 38 L. O. 61 . . . . $48 

Solomon r. Solomon, 13 Sim. 516 • • 346 

.Sourton v. Mnrjiott, 32 L. O. 276 •• 349 

Soueh v. Strawhridge, 32 L. O. •• 84 4 

Sp afford r. Brown, 31 L. O. 78 •• •• 201 

Spuiinor r. Dwyer, 4 D. & L, 477 •• 31 Of 

Stephenson v. Finney, 32 L* O. •• 158 

Stagg v. Brown, 7 Beav.513 « • • 369 

Stephen r. Dingwall, 31 L. O. 576 370 

Stead v. Carey, 1 C. B. 496, 541 ; 7 M. §c C. 

646 .. .. .. 201.541 

— — r.. Williams, 7 M. 5c G. 818 . • 564 

v. Foyer, 3 1). fit L. 209 „ .. 607 

Steele v. Stewart. 13 Sim. 533 ., . . 349 

Stephens v. Lowndes, 3 1). A L. 205 . . 584 

Stiles v. Meek, 31 L. O. 80 •• •• 200 

Stinton v, Taylor, 4 llare, 608 ,. •• 348 

Stockton ami Darlington Kail way Company v. 

Barrett, 7 M. fie C. 870 .. .. 515 

Stakes v. Heron, 1*2 C. fit F. 161 •• .. 77 

in re, 1J A L. 675 .. •• 370 

Steadman v. Hockley, 32 L. O. .. .. 590 

Si me go v. Brennan, 32 L. O. . . 350, 393 

Snrotfon, in re, 31 L. O. 150 .. ,, 226 

Stroud v. Watts, 32 L.O 203. 588 

Sullivan v. Sullivan, 1 J. fic L. 678 .. 293 

Surnmn v. Harley, i l M. & W. 181 130 

Surplice v. Farnsworth, 7 M. A G. 576; 31 

L. 0.451 .. .. .. 151 

Sutcliffe v. Brooke, 3 15.6c L. 302 .. 612 

Swan, in re, 32 L. O. .. .. • • 229 

Syrnea v. Prosser, 31 L« O. 490 .. .. 194 


Tanner v. Carter, 32 L. 0. 14 .. .. 370 

Taylor v. Hodgson, 3 D.& L. 115 44, 22 6 

ex parte, 31 L. O. •• . • 536 

— r. Stendnll, 3 D. A L. 161 ..176 

v. Tennant, 31 L. 0.272 •• .. 227 

Teague, ex parte. 1 H« Gex, 140 . . 34 

Teeadnlo v. Swindnll. 32 L. ()• •• ..371 

Tenison v. Sweeny, 1 J. 6c L. 710 .. 295 

Tenniswood v. Paltison. 32 L. O. 325 •• 584 

Tonnrnt v. Tcnneiit,* 1 Dru 161 •• ..321 

Terrell r. Sourli, 4 Hbre. 533 •• 187, 368 

Thomas v. Selby, 32 L.O. 227 •• . . 368 

r, Hudson, 14 M.fic W. 353 .. 5 *9 

Tifley v. Wolstenholme, 7 Beav. 425 .. 301 

Thompson v. Doming, 14 M. A W. 403 .. 558 

Thorpe v. Plowden, 14 M. 6c W. 520 543 

Tomlinson v. Bonghey, L C. B. 663 ., 542 

Tedd, in re, 1 Do Gex, 87 ,, ..32 

Tolly v. Ingleby, 7 Hear. 591 • » . t 370 

Topping v. Howard. 32 L. O. .. •• 372 

Totiimin v. Elgin, 3l L. O. 465 •• ..198 

Towusend r. Smith, 31 L. O. 201 ; 3 D. fit L. 

323 .. .. .. 174.612 

Tryon, in re, 7 Bear. 496 •• . . 395 

Turner, ex parte, 1 De Gex, 30 . . ..30 

■ — v. Lamb, 14 M. A W. 412 .. 609 

Udal v. Walton, 14 M. & W. 254 ., 123 

Underwood, expnrte, 1 De Gex, 190 •• 34 

Urquhart v. Urqubart, 13 Sim. 6 13, 321 . . 347 


PAGE. 

:: ::S 

Van Sandnu, in re, 32 L. O. 34 • • •• 368 

v . r — ex parto, .1 De Gex, 55 • • 30 

Vernon y. Pouocet, 32 L. O 83 »• • • 58 5 

Vincent y. Going, 1 j. A L. 697 •• •• 323 

Wade t. Wood, 1 C. B. 462 .. .. 587 

— t. Simeen, 3 D. A L. 27; 1 C. B. 610 ' 

• 201, &8B 

VValford r. Fleetwood, 3 D. & L. 65 •• 171 

Walker y. Kern met t ., •• •• 358 

- ■■ — — * v. Petcbell, 1 C. B. 652 . • • • ddo 

Waller y. Blacklock, 32 L. O. •• .. 615 

Walton.r. Land, 31 L. O. 78 •• •• 201 

— — ▼. Pim, 1 Dru.. 90 •• 370 

Wallstabbe v. Spottijwood, 32 L. 0. .. 180 

Watkina r. Jones, 32 L. O. •• • • 15, 585 

Watts, in re, 7 Bear. -491 • • ■■ 395 

Webb v. ‘Austin, 7 M. & G. 701 •• •• 561 

v. Hen sell, 31 L. O. 158 • • •• 226 

West of London Railway Company v. Ber- 
nard, 3 Car. & 01.649 .. • • 512 

West, in re, 32 L. O. •• .. .. 399 

Whailey, in re, 31 L. 0. 17 ; 3D. A L. 291 

226, 584 

Wharton, Peerage, 12 C.Sc F.295 . . 77 

Wheatley v. Wheatley, 7 Bear. 577 .. 346 

Wheldon, in re. 32 L. O. . • ., 37 1 

Whitehead v. Harrison. 6 Q. B. 423 •• 609 

Whicker ▼. Hume, 32 L. O. 202 .. . • 350 

Whistler v. Ay le ward 1 Dru. 1 .. .. 368 

White field v. Lequeutre, 32 L. 0. 177 .. 348 

Whitmore v. Ryan, 32 LJ^O. . . .. 516 

4 Hare, 612 .. 260, 371 

Whiting, in re, 32 L. O. 131 •• •• 393 

Wiggins v.' Johnston, 14 M. & W. 609 •• 559 

Wiles v. Cooper, 32 L. O. 60 •• . . 346 

Wilkes v. Hopkins, 3 D. A L. 184 .. 556 

Wilkins v. Bromhead, 6 M. A G. 9 63 .. 201 

Wilkinson v. Page, 6 M. A G. 1012 .. 174 

ex parte, 32 L. O. •• 69 

Williams r. Welsh, 31 L. O. r 320 . . 194, 200 

v. Waters. 14 M. A W. 166 .. 131 

— v. Owen. 13 Sim. 597 •• .. 295 

t. Vines, 6 Q. B. 355 .. .. 611 

Williamson r. 3 D. A M. 14 j 1 C. B. 464 

223, 584 

Wilmshurat y. Bowker, 7 M. & G.882 .. 566 

Wilson, in re, 32 L. O. 351 .. .. 371 

▼. Gunton, 32 L. O. 204 . . . . 585 

Winnah v. Dealey, 31 L. 0.231 •• .. 198 

Win wood y. Holt, 3 D. fit K. 85; 14 M. A 
W. 197 .. .. 195, 206 

Winterburn y. Brooks, 2 C. A K. 16 . . 607 

Wood, ex parte, 1 De Gex, 131 .. .. 32 

y. Tassel I, 6 Q. B. 234 . . . . 155 

— — ■ *• Freeman, 4 Hare, 552 . . .. 350 

Woodhead, iu re, 1 De Gex, 99 .. .. 31 

Wright v. Egan, 32 L. O. . . . . 135 

v. E-Jlmof Mornington, 32 L. O. 

133, 370 

y. Maddocks,4^I %t O. 158 . . 200 

Wrightson v. Macauley, f4 M. A W.214; 4 
Hare, 487 . % ^ . 150, 320 

Yates v. Tearle, 6 Q. B. 282 ..609 

Yearsley y. lieane, 14 M. A W. 322 •• 124 

Yorston y. Fether, 3 D. fic L. 297 .. .. 612 

Young v. Smith, 31 L. O. 295 .. .. 129 

exparte, 1 De Gex, 146 . . . . 31 

——v. White, 7 Beay. 506 .. .. 302 

Zuluets y. Ardouin, 13 Sim. 631 .. .. 346 



GENERAL I&ftEX T6 VOLtTMEXXXlX 


^couNTA^Grmu's Office, 276 
Acts, Public and General, 559 

Local nod Personal, 576, 600, 695 
Addison's Laws of Contracts reviewed* 5 
Albert, Prince, Beucjier of Lincoln's Inn, 160 
Anecdotes of Lawyers, 167 
Annuity Acts, construction of, 89 
Antiquities, legal, 949 
Art unions’ Act, 403 
Arrest on Mesne Process Bill, 596 
Articled Clerks* proposed Society, 974, 399 
Attorneys, Law of, see Contents 
disunion of, 549 

to be admitted, 1 1, 97, 57, 169, 991, 846 
sending Bills of Costs, 44 * 
qualifications, 454, 490 
certificates, renewal of, 49, 103 
registration of, 600 
of County Pulstine Courts, 119 
certificate duty, 191 
suing in bis own court, 910 
Award, setuside for conduct of Arbitrator, 935 
Bankruptcy reform. Sir G. Rose on, 105, 116 
affidavit of Trader Debtor, 571 
expenses and salaries, 589 
Barristers called, 09, 220 
Bill of Exchange, foreign, 548 
Books and Engravings Act, 489 
Brockett, J. T„ memoir of, 411 
Brougham, Lord, bis Conveyancing Bill, 50, 70, 
76, 164,327, 399 

Candidates passed at examination, 104, 193 
Certificates of Attorneys, renewal of, 49 
Chancery Compensations debate, 51 
costs, delays m taxing, 140 
sittings, 63, 83, 181, 493, 568 
cause lists, 84, 205, 507 
future sittings, 327 

jumsdictioii in serving process abroad, 
259 

Charitable Trusts* Bill, 65 
Circuits of the Judges, 169 
• Insolvent Debtors Commissioners, 

251 

Codification, Mr. J. W. Smith on, 364 
Common Pleas, opening of, 327, 340 
Act, 431 

notes on, 495 

Common law sittings, 64, 88, 159, 181, 568, 591 
615, 639 

cause lists, 85, 109, 616, 630 
Compensation for persons Killed by Accident, 93, 
356 

Act, 549 

notes on, 356. 496 

Compromise of Indictment, wbe^egal, 141 
Consideration of Annuity, 89 
Contract of Sale, partpejjo nuance of, 113, 163 
Contempt, passive reSsRmce, 187 
Conveyancing, leading cases in, 45, 265, 433 

•Expenses directing price of land, 598 
Convicts Superintendence Act, 314 
Copyholds, sale of, 417 

enfranchisement, 509 
Commission Act, 430 
deputation, 576 
fees on land, 437 
Commissioners' Report, 438 
Cora Importation Act, 585 


Corresponding Societies and Lectures Act,' 361 
Costs of refhanet on new trial, 403 
County Courts, jurisdiction, 918, 559, 617 

common law commissioners on. 506 
see Smalt Debts Act 
Criminal Justice Act, 986 
law report, 507 

Daniel's Chandry Practice, by Headland, re- 
newed, 96 

Decisions in the Superior Courts, see Contents, Table 
of Cases, snd Digested Index 
Delays of Sheriffs” Officers, 623 
Deodandi Abolition Act, 431 
Digest of cases, repotted iu all the courts : 

Court of Review and Bankruptcy, 99 
House of Lords 77, 417 
Criminal Law. 79 

Cfommon Law : Construction of Statutes, 123, 
535 

Principles, 149, 5 56 
Pleadings, 171, 606 # 
Practice, 194,583 
Evidence, 999 
Costs, 224 
Attornej’a, 226 
Equity ; Principles, 291 

Wills, construction, 319 
Construction of Statutes, 322 a 
Pleadings, 345 
Evidence, 348 
Practice, 367 
Solicitor*, 393 
Costa, 394 
Railway Cases, 510 
Divorce Cases, evidence in, 91 
Ecclesiastical Courts, reform of, 592, 599 
Editor's Letter Box, end of each Number 
Education, legal, in Russia, 101 

Pmrlis mentary inquiry, 120 
Articled Clerks, 274, 392, 4X5 
Inns of Court, 361,494, 575 
Vacation reading, 363 
Educational charities, 9 
Evidence in divorce cases, 91 

modes of taking, in Equity and Eocleai- 
astical Courts, 381 
Examination questions, 11, 144, 166 
rules, 20, 50 • 
regulations, 21 

information relating to, 29, 60. 105, 
122, 592, 600 

Examiners, appointment of, 50 
Exchequer causes, postponement of, 64 
Forfeiture of leaseholds, 94 
Frauds, statute of, construction, 383 
Frond and Ware's Railway Conveyancing Prece- 
dents reviewed, 143 

Frei% on the Practice in Parliament reviewed, 310 
Friendly Societies Act, 335 
Grammar Schools, 9 

I lead lam's Chancery Practice, by Daniel, 96 
Hindmarch on Law q f Patents, 404 
Highway Rates Act, 428 
Holidays at the Chancery Offices, 129 
Inclosure of Lands Acts, 315, 579 
Incorporated Law Society Lecturers, 280 

Annual Report, 515 
Indemnity, Annual, Act, 91 



OBNSRAL IMOSX TO VObVMB XXXI r. 


4* 

E riff relieved s*«i «*t» 509 
H>rf » CH? 1 , 494. 575 
Debtors liilt. lo4 
y, tnoifer of jurisdiction of, 376 
msl Copyright, orders in council, 489, 672 
tjr, proceedings to set aside, 5 
w , 628 b t 

Judges' Chambers, arrangement of business at, 2 56 
practice— bill of exceptions, 332 
Jurisdiction of New County Courts, 593, 617 
Jury lists, 472 

Lend* price of, affected by conveyancing expenses, 
598 

Lfedltfd and tenant, surrender, 210 
Lave Aqnendin«»nt Society, 14 j, 218 
•esofc&stfon, 363 

reform, state of Hills in Parliameg?, 1 
pt ogress of, 18 >, 281, 469 , 
notices for next session, 469 
•tudeift^Jbe* Contents 
Lease, forfeit**** of, 468 
Leaseholds, fomdture of, 94 
Lectures ut the Inner Temple, 120 
Pi ovi acini Law, 145 
Manchester Law Association, 55 0 
Legal aid Genord Life Assurance Society, 291 
Legacy duty on compiomiso, 499 
Lessee^ sub*, stay of proceedings by, 66 
Loan Soneturi Act, 429 

Loot? and person il eats, list of, 57 6, 600, 623 
Acts Act, 596 
Lunatic Asylums' Act, 620 


Malicious Injuries Act, 312 
Malpractice, 352, 375 

Married women, reversionary interests, 492 
Masters in Chancery, chief clerk of, 103 

etlru. in Cfi uicerv, end oj emh Month, 
Maugham's Digeil of Examination Questions, 431 
Medical Jurispi udonce, 361, 468, j7d 
M etropolitan Building* Ait, 3 >3 
Millbank Prison, 390 

Ministry and law officers, change of, 209, «33 
Morn! tiuiumg for the profession, lecture on, 550 
Mortgage, equity of redemption of, 354 
Notice to producg, when loo Lite, 20 
quit, 416 

Obituary, legal, 112, 220, 255, 30*, 327, 520, 625 
Office delay s, 1 92 

Parliamentary proceedings relating to the Lnw, 
end of each Xumher during the session 
Parliamentary i etui ns, 531 

Parties to suit m ( haneery, substantial representa- 
tion, 231 i 

Partnerships dissolved, end of each month 
Payment into court, plea of, 525 
Poor Kate Act, 423 
Settlement of, 192 
It enterul Act, 505 

notee on, 426. 624 
Pre-audience nt Quarter Sessions, 275 
Private Hills, 36 >, .>90 

^Privilege of defendant and witness, 427 4 

Profession, state of, >45 

Promotions nnd appointments, 136, 232, 233, 255, 
tWO 301,352,520,632 
Property Law y < r, see C outer ts m 
ftouertt and Inro t,e I ax, ple\ of payment of, 307 
Rttlwfty Dei osita Act, 23? 


Railway Companies* Dissolution Act, 260, 427" 
litigation* 69 
acts* construction, 257 
liabilities to ovm s, 102 
Report of Committee, 391 
projects regulation, 1 14 
uc ion for calls after transfer, 161 
deposits, payment of, 329 
acts, assessment of compensation under, 488 
Real Property Burdens, 137, 232 
Registration of Attorneys, 600 
Registrant hrevium, 249 
Religious Opinions Relief Act, 52 7 
Kemanet after peremptory undet taking, 17 
Remuneration of Solicitors, 332 
Rent of small tenements, 102 
• Results of tbo Session, 425 
Retainers, practice of, 356 
Revising B.un>ters, ippeals from, 340 
Reviews . see Contents 

Hose, Sir G., on Bankruptcy Reform, 103, 116 
Rules of Court for examination, 20 

Salford Hundred Court Bill, reasons against, 93 
Scottish Mercantile Liw and Prtctice, 23 
Sch lolmaMtor's losses, 50 3 

Semen's Law of Copyholds, by Stdman, reviewed, 
3J3 

Sewell on Real Pioperty Burdens, reviewel, 386 
Small Debts' Bill, 6 5, 13 1, 211, 2 43, 287, o03, 330, 
353, 330, 3<>3, 401, 416, 442, 454 
Small Debts' Act, 455, 475 

notes on, 426, 173, 497, 521 c 
summary of, 419 
conitnunif ations on, 490, 573 
judgeships, 197 
practitioners ini costs, 521 
principles, 5u9 
jurisdiction, 593, 617 

Spence's Equitable Jurisdiction of the Court of 
Chancery, reviewed, 187, 237 
Solicitors in Chancery, admission of, 69 
Stump Acts construction, 235, 357 
operation of j 13 
on died, 599 c 

Statutes efltcting alterations in the law, seo Con - 
tents • 

list of public nnd general, 532 

local nud personal, 57 o, 600, 625 * 

Taxation after payment, 67, 383 
prtncti les of 332 

jurisdiction by bill nnd petition, 383 
Taxes on the ndinuu*trati m of justice, *1 
Tindnl, Lord Chief Justice, Memoir of, 377 
Tithes, sale of, to rail wav, 116 
lithe Commissioners* Report, 437 
irial, new, where insufficient damages, 4 
i rials, rern irkable foreign, 407 
Trustees neglecting to invest, 164 
Turnpike- continuance Act, 429 

Undertaking, peremptory, 19 
United Law Clerks’ Society, 271 
Unqualified practitioner^* 03, 183, 599 

Vendor and Purchaser, I aw of, lU.^ 

\ exatiou? actions, 91 * 

Wetberell, Sir Charles, Memoir of, 500 
\5 nts of summons, return ot number, o81. 


'printed by g* j. palms*, savoy street, strand 






